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APPEAL  OABES 

BEFORE  THE 

•  HOUSE    OF    LO  it  :B>S. 

AND  THE 

JUDICIAL   COMMITTEE 

LORDS  OF  HER  MAJESTY'S  MOST  HONORABLE 

PRIVY    COUNCIL. 


[1  Appeal  Cases,  281.] 

H.L.  (E.),  March  80,  81 ;  Apnl  4,  7,  18Y6. 

[HOUSE  OF  LORDS.] 

*Texison  Edwards  and  Wife,  Appellants;  and  [281 
A.  B.  Warden  and  Others  and  the  Secretary  of  State 
FOB  India,  Respondents  ('). 

Bombay  Civil  Service  Fund — Statute  of  LimOaUoM — Interest — Trustees, 

A  Fand  was  established  at  Bombay  by  the  covenanted  civil  serrants  of  the  East 
India  Company  serving  in  that  Presidency,  for  granting  pensions  and  annuities  to 
members,  their  widows  and  children.  By  the  original  articles  certain  persons  were 
appointed  managers,  and  they  were  declared  to  be  "  the  trustees  of  the  Fund,"  and 
the  property  was  vested  in  them  : 

Hdd,  that  they  were  not  mere  trustees  for  the  association,  but  "  trustees  "  properly 
so  called,  and  that  the  members  of  the  fund  were  the  beneficiaries,  so  that  the  de- 
fence of  the  statute  of  Limitations  could  not  be  set  up  against  a  claimant  on  tho 
Fund,  merely  on  account  of  lapse  of  time. 

There  was  a  rule  of  the  institution  that  required  a  claim  to  be  made  and  particu- 
lars of  the  claim  to  be  fully  stated : 

Hdd,  that)  till  such  claim  was  made  as  required,  the  trustees  did  not  come  under 
any  liability. 

Paymeats  were  to  be  made  annually  tq  certain  persons  who  were  entitled  to  annu- 
ities chargeable  on  the  Fund : 

Held,  that  where  such  persons  had,  by  their  own  conduct,  occasioned  the  non- 
payment of  the  annual  sums,  they  were  not  entitled  to  interest  on  those  sums  for 
the  time  during  which  they  had  so  occasioned  the  non-payment. 

{»)  Varying  10  Eng.  Rep.,  651. 

16  Eng.  Rep.  1 


2                         HOUSE  OF  LORDS  AND.  PfeWY' COUNCIL.                [VoL  L 
.* , 

1876  Edward»,V,\ACarclen.  H.L.(E.) 

A  fund  was  provided  for  the  maii^eriaQce  of  the  widows  and  children  of  members 
of  an  association,  and  one  of  theviaifcs  ^as  that  there  should  be  an  allowance  to  a  widow 
of  £300  a  year,  but  that  if^(t|i&^«8sd)38ed  property -exceeding  £200  a  year  indepen- 
dent of  the  institution,  the-jiltewance  should  be  reduced  in  such  amount  as  her  prop- 
erty might  exceed  thitt  sum;  do  that  her  pension,  together  with  her  property,  should 
not  exceed  £500^*year.-^  A  member  of  the  Fund  left  a  widow  and  daughter;  he  be- 
queathed to  ^i^'(|RUgh4^r  a  sum  of  £6,000,  with  a  direction  that  the  income  should 
be  paid  to.th@*^idow  till  the  daughter  came  of  age.  When  the  daughter  did 
come  of  7»o^,'Slie  widow  claimed  to  receive  the  difference  which  she  had  lost  by  the 
happ^ins  bf  'that  ev^t,  so  as  to  bring  up  her  income  to  £500.  The  trustees  of  the 
JPib^d^diued  to  recognize  this  claim,  asserting  that  when  a  bequest  was  made  by 
i  4pember  of  the  Fund,  the  property  left  should  be  considered  as  the  property  of  the 
widbw  and  family  collectively : 

ffeld,  that  this  decision  of  the  trustees  was  incorrect,  and  that  the  widow  was  enti- 
tled to  have  the  deficiency  in  her  income  (occasioned  by  her  daughter  becoming 
absolutely  entitled  to  the  bequest),  made  up  to  her  out  of  the  Fund. 

Other  resolutions  were  afterwards  agreed  to  by  which  additional  benefits 
9  8 SI]  *were  to  be  given  to  widows  and  children  of  members  of  the  Fund,  the 
members  being  allowed  an  option  to  perform  or  decline  the  conc^tions  on  which  such 
benefits  were  offered.  A  member  accepted  his  annuity  under  the  original  regula- 
tions, but  did  not  then,  or  at  any  time  during  his  life,  perform  or  offer  to  perform 
these  new  conditions.  Some  years  after  his  death  his  widow  declared  her  readiness 
to  perform  them,  and  claimed  the  additional  benefits  thereby  to  be  obtained : 

Meld,  that  she  was  not  entitled  to  make  this  claim. 

This  was  an  appeal  against  an  order  of  the  Lords  Justices 
which  had  reversed  a  decree  of  Vice-Chancellor  Bacon, 
and  also  against  a  part  of  that  decree  itself.  Mrs.  Edwards 
was  the  daughter  of  Mr.  Thomas  Flower,  and  the  adminis- 
tratrix of  his  widow,  her  mother,  Mrs.  Flower.  The  respon- 
dents were  the  ''trustees"  of  the  Bombay  Civil  Service 
Fund.  The  Secretary  of  State  for  India  represented  the  late 
East  India  Company. 

In  the  year  1804,  many  of  the  civil  servants  of  the  East 
India  Company  formed  themselves  into  an  association  for 
the  purpose  of  assisting  those  of  their  number  who  might 
be  compelled  from  ill  health  to  resign  their  service  in  the 
company,  or  whose  widows  and  children  might  be  left  un- 
provided for  by  their  death  in  the  service.  The  directors  of 
the  East  India  Company  looked  favorably  on  the  scheme, 
and  assisted  it.  The  third  article  of  the  deed  of  institution 
declared  that  ''the  committee  of  managers  for  the  time  be- 
ing shall  be  trustees  of  the  Fund."  To  the  original  scheme 
was  soon  added  the  object  of  providing  annuities  for  those 
who,  after  a  certain  number  of  years'  service,  should  desire 
to  retire  from  it.  The  subscriptions  to  the  fund  were  origin- 
ally optional ;  the  East  Indian  Government  received  them, 
paid  an  interest  of  £8  per  cent,  on  the  money  so  received, 
and  contributed  to  the  Fund  an  annual  sum  of  £2,800.  .In 
April,  1825,  the  constitution  of  the  Fund  was  remodelled ; 
it  was  divided  into  the  Annuity  Branch  and  the  Provident 
Branch — the  subscription  to  it  was  made  compulsory  on  all 
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Xhe  Bombay  civil  servants — the  company's  contribution  of 
£2,800  a  jesLT  was  appropriated  to  the  Annuity  Branch,  for 
the  benefit  of  which  a  levy  of  £4  per  cent,  was  fixed  on  all 
salaries  and  emoluments ;  and  for  the  benefit  of  the  Provi- 
dent Branch  a  levy  of  1  per  cent,  on  the  same.  The  retiring 
annuities  which  had  been,  before  fixed  at  £40Q  a  year  were 
increased  to  £1,000  a  year,  capable  of  being  taken  by  all 
members  of  the  Civil  ^Service  retiring  after  twenty-  [283 
five  years'  service  and  twenty- two  years'  residence  in  India, 
on  condition,  however,  that  if  the  accumulated  value  of  the 
retiring  member's  contributions  to  the  Fund,  with  interest, 
amounted  to  less  than  half  the  value  of  his  annuity  he 
should  pay  the  difference.  The  original  provision  for  the 
widows  and  children  remained  unaltered ;  it  was  only  to  be 
given  to  those  who  were  not  adequately  provided  for. 
Those  persons  who  had  become  members  of  the  Fund  before 
it  Whs  thus  remodelled  had  the  option  of  continuing  their 
membership  of  the  old  institution,  or  of  coming  in  under 
the  new  rules.  By  the  11th  article  of  the  rules,  the  widow 
of  every  member  of  the  Fund  was  to  be  entitled  to  a  pension 
of  £300  a  year,  but  if  she  had  other  property  her  pension 
was  to  be  reduced  proportionably,  so  that  the  income  should 
not  exceed  £500  a  year.  / 

The  14th  section  (Article  IV)  of  the  Kules  of  April,  1825, 
declared  that  no  decision  affecting  the  resources  or  expen- 
diture of  the  Fund  should  be  final  until  sanctioned  by  the 
Court  of  Directors  of  the  East  India  Company.  Article  VI, 
sect.  4,  provided  for  members  changing  from  the  Old  Fund 
to  the  New  Fund ;  and  sect.  5  declared  that  those  who  dis- 
sented from  the  New  rund  should  be  considered  as  remain- 
ing members  of  the  Old  Fund,  under  the  regulations  in 
force  before  the  remodelling,  that  is,  before  the  1st  of  May, 
1825. 

The  affairs  of  the  Fund  were  to  be  under  the  management 
of  a  committee  of  nine  members,  called  the  ''trustees  of  the 
Fund,"  in  whom  the  property  of  the  Fund  was  vested. 

Mr.  Thomas  Flower  was  a  civil  servant  in  the  Bombay 
Presidency  at-  the  institution  of  the  Fund,  was  an  original 
subscriber,  and  in  1825  assented  to  the  new  rules. 

In  September  of  that  year  a  meeting  of  the  subscribers 
was  held,  and  Mr.  Farish  proposed  certain  resolutions: 
First  That  the  pensions  now  granted  to  widows  and  chil- 
dren not  otherwise  provided  for,  should  be  granted  to  them 
without  the  restriction  which  then  existed  as  to  the  effect  of 
a  widow  having  other  property.  Secondly,  that  to  entitle  a 
member  to  this  benefit  for  his  family,  after  he  shall  have 
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accepted  his  annuity,  he  should  subscribe  £1  per  cent,  per 
annum  on  that  annuity,  or  pay  £1  per  cent,  on  the  total 
value  of  the  annuity.  These  propositions  were  agreed  to  by 
284]  the  meeting,  *but  their  operation  was  suspended  till 
the  assent  of  the  directors  should  be  given.  Mr.  Parish's 
propositions  were  for  a  long  time  under  the  consideration 
of  tne  Court  of  Directors,  but  they  were  finally  assented  to 
in  September,  1829,  and  the  assent  formally  communicated 
in  January,  1830.  At  a  meeting  of  the  subscribers  held  on 
the  8th  oi  June,  1830,  the  amount  of  per  centage  on  the 
annuity  was  increased  to  £2  per  cent.  Acting,  however,  in 
the  spirit  of  the  early  resolutions  of  1825,  an  annuity  of 
£1,000  had  been  offered  to  Mr.  Flower  on  the  26th  of  June, 
1829.  He  accepted  it,  and  in  December,  1829,  left  India  for 
England  upon  furlough.  On  the  1st  of  May,  1830,  he  for- 
mally retired  from  the  service.  On  the  24th  of  May,  1830, 
a  statement  of  the  amount  of  fine  due  by  him  on  the  basis 
of  his  acceptance  was  sent  by  the  secretary  of  the  Fund  to  his 
agents  in  England ;  his  acceptance  of  the  annuity  was  noti- 
fied to  the  annual  general  meeting  on  the  8th  of  June,  1830. 
Mr.  Flower  died  on  the  11th  of  February,  1834,  having  paid 
all  the  money  which  entitled  him  to  his  annuity,  but  never 
having  paid  or  offered  to  pay  any  additional  subscription 
to  the  Fund  so  as  to  entitle  nimself  or  his  widow  to  the  ben- 
efit of  Mr.  Parish's  final  resolutions. 

Mr.  Flower  left  a  widow  and  a  daughter  (now  the  vrife 
of  Mr.  Edwards),  and  by  his  will  bequeathed  a  sum  of 
Rs.  60,000  (£6,000)  to  his  daughter,  to  be  paid  to  her  on  her 
attaining  twenty-one,  until  which  period  tne  interest  was  to 
be  paid  to  her  mother  for  her  mamtenance  and  education. 
This  was  done. 

A  letter  was  addressed  by  Mrs.  Flower  to  the  trustees  of 
the  Fund,  on  the  11th  of  March,  1838,  requesting  to  be  in- 
formed what  was  the  amount  payable  from  her  nusband's 
estate,  in  order  that  she  mi^ht,  by  paying  it,  entitle  herseM  and 
her  daughter  to  the  benefit  of  Mr.  Parish's  later  resolutions. 
This  letter  did  not  contain  any  statement  that  her  husband 
during  his  lifetime  had  offered  to  make  the  payments  re- 
ferred to  in  it.  On  her  claim  being  submitted  to  the  sub- 
scribers at  large,  it  was  not  admitted. 

Fresh  resolutions  as  to  the  management  of  the  Fund  and 
payments  from  it  were  passed  in  1840.  These  were,  in  sub- 
stance, that  the  widow* s  title  to  a  pension  should  not  be 
affected  by  her  possession  of  property ;  that  that  provision 
should  be  extended  to  those  widows,  then  on  the 'fund, 
285]    whose  husbands  were  alive  and  in  *the  service  on  the 
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1st  of  January,  1830,  provided  the  enKanced  rate  of  sub- 
scription had  been  paid  by  them ;  and  that  the  claims  of  all 
widows  to  whom  the  provisions  of  the  revised  rules  did  not 
extend  should  be  considered  as  under  the  regulations  ot 
April,  1826. 

Miss  Flower  attained  twenty-one  on  the  15th  of  October, 
1842,  and  on  the  13th  of  March,  1843,  Mrs.  Flower  made  a 
fresh  application  to  the  trustees.  She  stated  that  by  her 
daughter's  coming  of  age  her  own  income  had  been  reduced 
from  £500  to  £422  a  year,  and  she  asked  that  it  might  be 
made  up  to  the  full  amount  of  £600,  according  to  the  rules 
of  1825.  Her  claim  was  not  admitted.  The  secretary  of  the 
Fund  wrote  that  a  similar  case  in  1830  had  been  discussed, 
and  it  was  then  determined  that  in  cases  of  bequest  by  a 
member  of  the  Fund  the  property  left  should  be  considered 
the  property  of  the  widow  and  children  collectively.  She 
made  no  farther  application.  She  died  on  the  23d  of  De- 
cember, 1863,  and  her  daughter  took  out  letters  of  admin- 
istration to  her. 

On  the  30th  of  July,  1867,  the  bill  in  Chancery  in  this  suit 
was  filed.  '  It  was  amended  on  the  13th  of  April,  1870,  and 
as  amended,  prayed  that  it  might  be  declared  that  Mrs. 
Flower  had  been  entitled  from  the  time  of  her  husband's 
death  to  an  annuity  of  £300;  that  an  account  might  be 
taken  from  that  time  to  the  time  of  her  death,  and  that 
what  was  thereon  found  due  might  be  directed  to  be  paid 
(with  compound  interest)  to  Mrs.  Edwards ;  that  upon  the 
death  of  Mr.  Flower,  his  daughter  became  entitled  to  an 
annuity  of  £100  till  she  should  attain  nineteen,  and  to  a 
sum  of  £600  on  Jier  completing  her  eighteenth  year ;  and  for 
accounts  and  general  relief. 

The  trustees  put  in  an  answer,  in  which,  among  many 
other  things,  it  was  insisted  that  there  had  not  been  a  com- 
pliance with  the  later  resolutions  of  Mr.  Farish ;  and  that 
this  claim  was  barred  by  the  Statute  of  Limitations. 

The  cause  was  heard  by  Vice-Chancellor  Bacon,  who  on 
the  3d  of  March,  1874,  made  a  decree  declaring  the  widow 
entitled  to  the  annnity  during  her  life,  subject  to  the  de- 
deduction  of  £1  per  cent,  per  annum,  according  to  the 
regulations  agreed  on  in  1826,  and  also  declaring  the  daugh- 
ter entitled  to  the  annuity  claimed.  On  appeal  to  the  Lords 
Justices,  their  Lordships  ordered  the  decree  to  be  reversed, 
and  instead  thereof  they  directed  that  there  ought  *to  [286 
be  paid  to  Mrs.  Edwards,  as  administratrix  of  her  mother, 
the  sum  of  £186  lis.  8d.,  in  respect  of  an  annuity  of  £77 17^. 
lOd.  (the  balance  required  to  make  up  her  pension  to  £600 
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a  year)  between  the  13th  of  July,  1861,  and  the  23d  of  De- 
cember, 1863  (the  day  of  the  death  of  Mrs.  Flower),  with 
interest  thereon  at  £5  per  cent,  from  the  30th  of  July,  1867 
(the  da'te  of  the  tiling  of  the  bill),  to  the  day  of  payment ; 
and  the  costs  of  the  trustees  were  ordered  to  be  paid  out  of 
the  Fund  (*).     This  was  an  appeal  against  that  order. 

Mr.  A.  K  Miller^  Q.C.,  ana  Mr.  Beaumont^  for  the  ap- 
pellants :  There  was  not,  in  fact,  any  negligence  or  improper 
delay  here.  The  resolutions  which  were  to  confer  the  addi- 
tional benefits  were  suspended  almost  as  soon  as  they  were 
passed.  Proper  information  as  to  the  time  of  their  actually 
coming  into  operation  was  not,  as  it  ought  to  have  been, 
duly  communicated  to  Mr.  or  to  Mrs.  Flower.  When  she 
knew  what  was  required,  she  offered  the  necessary  sub- 
scription. 

There  is  no  justification  for  setting  up  the  Statute  of  Lim- 
itations. This  is  a  trust.  The  managers  of  the  Fund  are  in 
the  deeds  and  resolutions  always  described  as  trustees. 
They  are  trustees  not  merely  for  the  association  as  a^inst 
the  rest  of  the  world,  but  they  are  trustees  of  the  Fund 
itself  for  the  protection  of  the  beneficiaries.  The  mone^ 
due  was  improperly  withheld  by  the  trustees,  and  interest  is 
now  due  upon  it :  Bolder o  y^The  East  India  Company  {^"s. 

Mr.  Cotton^  Q.C.,  Mr.  Kekewich  and  Mr.  Hornell^  for  tlie 
managers  of  the  fund:  They  are  not  properly  trustees: 
Knox  V.  Oye  (") ;  and  the  delay  here  is  a  good  answer  to  the 
present  claim :  Brown  v.  McClintock  (*).  There  was  nothing 
here,  as  in  that  case,  to  excuse  the  delay.  The  conditions 
on  which  the  additional  benefits  for  the  widow  were  to  be 
obtained  were  never  complied  with  by  Mr.  Flower  during 
his  life,  and  his  widow  had  no  title  to  supply  what  he  had 
thus  left  undone. 

287]  *Mr,  Macnaghten^  for  the  Secretary  of  State  for 
India. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  this 
case  has  been  argued  at  very  great  length  before  your  Lord- 
ships ;  and  there  being  a  considerable  sum  involved  in  some 
of  the  propositions  contended  for  by  the  appellants,  no 
doubt  it  is  a  case  of  much  pecuniary  importance  to  them, 
and  everything  that  could  be  done  in  support  of  the  larger 
proposition  for  which  they  contended  has  been  done  by 
their  learned  counsel  who  have  appeared  at  your  Lord- 
ship's bar. 

But,  my  Lords,  with  regard  to  the  larger  part  of  the 

(»)  Law  Rep.,  9  Ch.  Ap.,  496.  (»)  8  Law  Rep.,  5  H.  L.,  656. 

(«)  11  H.  L.  C,  406.  0)  Ibid.,  6  11.  L.,  456. 
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claim  of  the  appellants,  I  mean  that  which  depends  upon 
tbose  resolutions  which  have  been  termed  Mr.  Parish's 
resolutions,  the  case  appears  to  me  really  to  lie  in  a  very 
small  compass,  and  be  perfectly  free  from  any  ambiffuity  or 
doubt.  The  only  reference  which  I  need  make  to  Mr.  Par- 
ish's resolutions  will  be  to  these:  The  7th  resolution  pro- 
vided "for  this  advantage"  (that  is  to  say,  the  advantage 
of  payments  to  widows  and  children  without  regard  to  their 
possession  of  property)  "it  would  only  be  just  that  subscrip- 
tions should  be  paid  by  members  accepting  the  annuity" — 
that  is  to  say,  by  members  retiring  from  service  and  coming 
home  to  England  upon  an  annuity — ''as  well  as  by  those  in 
the  service,  in  order  to  their  securing  the  privilege  in  ques- 
tion to  their  families.  Of  course,  those  only  to  whom  it  was 
an  object  to  secure  this  reversionary  interest  would  pay  the 
premium  ;  those  who  did  not  desire  it  would  not  subscribe 
after  they  took  the  annuity."  The  resolution  contemplates 
that  the  offer  which  was  to  be  made  was  one  which  might  be 
accepted,  or  might  be  declined.  It  might  suit  persons  re- 
tiring from  the  service,  ceasing  to  be  members  of  the  Fund 
and  receiving  their  annuity,  to  make  no  farther  payment 
and  take  no  mrther  interest  in  the  Fund — to  live  upon  their 
annuity,  and  to  trust  for  their  family  being  provided  for 
sufficiently  from  some  other  source.  Or,  on  tne  other  hand, 
they  might  prefer  to  continue  to  make  out  of  their  annuity, 
or  in  respect  of  it,  these  payments,  in  order  to  secure  re- 
versionary benefits  for  their  families.  And  then  your  Lord- 
ships will  observe  these  resolutions:  ''That  the  pensions 
now  granted  only  to  widows  and  children  who  do  not  tdos- 
sess  property  to  the  amount  specified  *in  the  regula-  [288 
tions,  be  henceforth  granted  m  all  cases  to  the  widows  and 
chUdren  of  members  of  the  new  annuity  and  charitable 
funds."  Secondly,  that  to  entitle  a  member  to  the  benefit 
of  the  foregoing  resolution  in  behalf  of  his  family  after  he 
shall  have  accepted  the  annuity"  (that  is  to  say,  the  an- 
nuity on  retiring  from  the  service),  "he  shall  subscribe  to 
the  charitable  fund  one  per  cent,  per  annuni  on  his  annuity, 
or  one  per  cent,  at  the  time  of  acceptance,  upon  the  total 
value  of  his  annuity  as  laid  down  in  the  tables  furnished  us 
by  the  Court  of  Diretors." 

Those,  my  Lords,  being  the  terms  of  Mr.  Farish's  resolu- 
tions, and  that  being  the  proposal  which  those  resolutions 
made,  I  may,  without  going  in  detaU  through  the  minute 
history  of  what  took  place,  remind  you  that  the  resolutions, 
in  the  first  place,  were  suspended  with  regard  to  any  opera- 
tion until  the  assent  of  the  directors  of  the  East  India  Com- 
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pany  should  be  procured.  That  assent  was  obtained,  and 
was  communicated  to  the  service,  the  members  of  this  Fund, 
on  the  5th  of  January,  1830.  Mr.  Flower,  the  husband  of 
Mrs.  Flower,  who  was  the  mother  of  the  lady  now  the  ap- 
pellant at  your  Jjordships'  bar,  left  India  a  few  days  before 
this  communication.  He  left  India  for  England,  on  fur- 
lougK,  on  the  27th  of  December  previously,  in  the  year 
1829.  Leaving  on  furlough,  of  course  he  still  continued  at 
that  time  ^  member  of  the  service  and  a  member  of  this 
Fund.  But,  on  the  1st  of  May,  1830,  he  retired  from  the 
service.  He  ceased  to  be  a  member  of  this  Fund,  taking 
his  annuity  which  he  was  entitled  to  under  the  regulations 
of  the  Fund  for  the  remainder  of  his  life.  Therefore,  my 
Lords,  the  position  of  Mr.  Flower  was  this:,  on  the  notifi- 
cation of  the  6th  of  January,  1830,  it  may  be  assumed  that 
Mr.  Farish's  resolutions  would  come  into  operation,  and  if 
so,  while  they  were  in  operation,  on  the  1st  of  May,  1830, 
Mr.  Flower,  as  I  have  said,  retired  from  the  service. 

My  Lords,  from  these  resolutions,  having  regard  to  the 
terms  of  them  which  I  have  read  to  your  Lordships,  it  is  of 
course  evident  that  something  was  to  be  done  by  Mr.  Flower 
before  it  could  be  said  of  him  that  he  was  anxious  or  de- 
sirous to  accede  to  the  terms  offered  by  Mr.  Farish's  resolu- 
tions. Up  to  the  time  of  his  retirement  from  the  service 
nothing  whatever  was  done,  no  intimation  whatever  was 
given  by  him  as  to  whether  he  would  desire  to  accept 
289]  or  not  to  accept  the  advantages  of  Mr.  Farislrs 
later  resolutions.  On  the  8th  of  June,  1830,  about  six  weeks 
after  Mr.  Flower  retired  from  the  service,  the  resolutions  of 
Mr.  Farish  were  again  suspended ;  and  on  the  11th  of  Feb- 
ruary, 1834,  the  resolutions  still  continuing  suspended,  Mr. 
Flower  died. 

Let  us  observe  exactly  what  was  the  position  of  Mr. 
Flower  at  the  time  of  his  death.  Up  to  the  retirement  of 
Mr.  Flower  from  the  service,  on  the  Ist  of  May,  1830,  I  have 
stated  to  your  Lordships  that  he  had  done  nothing  to  indi- 
cate his  acceptance  of  the  terms  held  out  by  Mr.  Farish's 
later  resolutions.  From  the  1st  of  May,  1840,  until  his 
death,  it  appears,  and  it  must  be  assumed,  that  he  did 
nothing  whatever  in  the  way  of  expressing  any  desire  to 
accept  those  proposals.  During  that  time  Mr.  Flower  must 
be  looked  at  under  one  of  two  different  aspects :  either  he 
was  a  person  assenting  to  the  suspension  of  Mr.  Farish's 
resolutions,  or  he  was  not.  It  is  quite  true  that  he  was/ not 
a  member  of  the  Fund,  and  therefore  was  not  an  active  party 
in  coming  to  a  determination  as  to  whether  the  resolutions 
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shoald  be  suspended  or  not ;  but  he  must  be  taken  to  have 
assented  or  not  to  Jiave  assented  to  that  suspension.  If  he 
assented  to  the  suspension,  he  was  then  just  as  if  he  had 
continued  a  member  of  the  Fund,  and  quoad  him  the  reso- 
lutions had  no  operation.  If,  on  the  other  hand,  he  did  not 
assent  to  the  suspension  of  those  resolutions — if  he  held  the 
view  that,  those  resolutions  having  been  in  operation  when 
he  retired  from  the  service,  no  suspension  of  them  could 
afterwards  operate  to  his  disadvantage,  but  that  he  was  en- 
titled to  proceed  as  if  quoad  him  they  never  had  been  sus- 
pended at  all — ^still  his  duty,  his  obligation,  was  to  manifest 
in  some  way  that  he  was  a  person  who  desired  to  accept  Mr. 
Parish's  resolutions.  It  was  for  him  to  come  and  tender  the 
jmyments  which  had  to  be  made  under  Mr.  Parish's  resolu- 
tions ;  and,  if  he  was  told  thereupon  that  the  resolutions 
were  suspended,  it  was  for  him  to  say  that  he  did  not  assent 
to  their  suspension,  but  would  insist  upon  treating  those 
resolutions  as  if,  for  his  benefit,  they  continued  in  operation. 
But,  as  I  have  said,  Mr.  Flower  did  nothing ;  and  from  the 
first  to  the  last,  from  the  date  of  his  retirement  to  the  date 
of  his  death,  it  is  absolutely  impossible  for  any  person, 
looking  at  these  papers,  to  say  whether  Mr.  Flower  desired 
or  did  not  desire  to  come  under  the  offer  made  *to  him  [290 
in  Mr.  Farish's  resolutions.  He  died  without,  as  I  have 
said,  having  in  any  way  accepted  the  benefits,  or  taken 
upon  himself  the  burden,  of  the  terms  contained  in  those 
resolutions. 

My  Lords,  that  is  the  whole  of  the  case  in  regard  to  Mr. 
Farish's  resolutions.  How  or  by  what  ingenuity  of  argu- 
ment it  could  be  contended  under  these  circumstances  that 
immediately  after  Mr.  Flower's  death,  and,  still  more, 
twenty  years  after  his  death,  any  person  representing  him 
could  come  forward,  and  then  seek  to  make  an  election 
which  Mr.  Flower  never  made,  to  make  an  election,  namely, 
after  the  event  has  happened,  and  after  it  is  known  what  is 
the  exact  amount  of  benefit  which  will  be  derived,  I  myself 
am  entirely  at  a  loss  to  understand.  And  I  entirely  agree, 
and  submit  to  your  Lordships  that  you  should  agree,  with 
the  decision  of  the  Lords  Justices  in  this  respect. 

My  Lords,  I  do  not  dwell  upon  the  application  which  was 
made  by  Mrs.  Flower  after  her  husband's  death  to  have  the 
benefit  of  Mr.  Farish's  resolutions.  Even  supposing  that 
she  made  the  claim  in  the  clearest  way,  it  was  a  claim  which, 
in  my  opinion,  shejwas  not  entitled  to  make,  and  no  lan- 
guage in  whicn  she  made  it,  and  no  language  in  which  her 
claim  was  spoken  of  in  answer  to  her  application,  could,  as 
10  Eng.  Rep.  2 
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it  seems  to  me,  in  any  way  give  her  the  right,  or  give  those 
who  now  represent  her  the  right,  to  insist  npon  the  benefit 
of  Mr.  Parish's  resolutions. 
•  Therefore,  my  Lords,  so  far  as  the  decree  of  the  Lords 
Justices  has  proceeded  upon  the  footing  of  refusing  this 
larger  claim  made  by  the  appellants,  I  think  jrour  Lordships 
will  be  disposed  to  say  that  that  decree  is  entirely  right. 

But  then,  my  Lords,  arises  another  question.  Mr.  Flower 
left  an  only  daughter,  who  is,  as  I  have  said,  the  l^dy  ap- 
pellant at  your  Lordships-  bar.  This  daughter  came  of  age 
on  the  15th  of  October,  1842.  A  provision  had  been  made 
for  the  daughter  by  Mr.  Flowers  will  to  the  extent  of 
£6,000,  and  during  the  minority  of  the  daughter  the  income 
of  that  sum  was  to  be  paid  to  Mrs.  Flower,  she  maintaining 
and  educating  the  daughter.  When  the  daughter  came  (3 
Bge  in  1842,  or  after  she  came  of  age,  namely,  in  1843,  Mrs.  . 
Flower  wrote  to  the  trustees  of  the  Fund  a  letter,  and  stated 
to  them  that  by  reason  of  the  circumstances  that  her  daugh- 
ter had  come  of  age,  and  that  therefore  the  income  from  the 
291 J  *JB6,000  would  no  longer  be  paid  to  the  mother,  her 
income  had  become  reduced  below  £500,  and  in  fact  now 
fell  short  of  £600  by  the  sum  of  £77  17^.  10<^.,  an^l  she  asked 
to  be  admitted  an  annuitant  upon  the  Fund  as  a  widow 
whose  income  was  under  £500,  and  who  was  entitled  to  the 
sum  necessary  to  make  her  income  up  to  £500,  that  is  to 
say,  that  she  should  have  assigned  to  ner  an  annual  sum  of 
£77  17^.  10^.,  to  make  up  her  income  to  that  amount. 

My  Lords,  I  need  not  go  in  detail  through  the  correspon- 
dence. Your  Lordships  will  remember  that  her  letter  was 
met  in  this  way.  The  trustees  of  the  Fund  said  that  a  pro- 
vision having  been  made  for  the  daughter  by  the  will,  the 
property  provided  for  the  daughter,  and  the  property  pro- 
vided for  the  mother,  must  he  looked  at  together  under 
the  regulations  of  the  Fund — that  that  had  been  so  decided 
in  a  former  case,  and  that  the  income,  therefore,  of  the 
widow  could  not  be  held  to  fall  below  £500.  My  Lords, 
that  has  been  held  by  the  Lords  Justices,  and  it  appears  to 
me  rightly  held  (and  there  is  no  cross  appeal  by  the  trus- 
tees of  the  Fund  against  that  holding)  to  nave  been  an  error 
in  point  of  law,  as  regards  the  construction  of  the  rules  and 
regulations  of  the  Fund.  The  Lords  Justices  haye  held 
that  where  the  question  arises  upon  a  provision  made  for 
the  widow  alone,  when  the  daughter  does  not  seek  to  come 
upon  the  Fund,  the  property  provided  for  the  daughter  is 
not  to  be  added  to  that  provided  for  the  widow,  and  that 
therefore  the  income  of  the  widow,  so  far  as  it  fell  below 
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£500,  ought  to  have  been  eked  out  by  an  annuity  to  be  al- 
lowed to  her.  I  think  your  Lordships  will  be  of  opinion 
that  the  widow  was  entitled  to  an  allowance  in  that  respect 
from  the  Fund. 

But  then  arises  the  question,  that  having  occurred  in  1843, 
and  the  widow,  Mrs.  Flower,  having  died  in  1863,  and  we 
being  now  in  the  year  1876,  for  how  long  is  this  supplement- 
ary annuity  to  be  paid  to  the  present  appellants?  That 
raises  the  question  of  the  applicability  oi  the  Statute  of 
Idmitations,  and  the  farther  question  of  whether  the  right 
of  the  widow  is  in  the  nature  of  a  trust  for  her  benefit.  My 
Lords,  the  Lords  Justices  here  have  held  that,  from  the  con- 
Btitntion  of  this  Fund,  there  is  nothing  in  the  nature  of  a 
trust  for  a  widow  in  the  condition  of  Mrs.  Flower.  As  I 
understand  it,  the  Lords  Justices  have  held,  that  by  the 
♦constitution  of  this  fund,  there  was  a  contract  among  [292 
the  membei;s  of  the  Fund,  that  is  to  say,  the  members  of 
the  service,  and  that  under  that  contract  provisions  enured 
to  the  benefit  of  the  widows  and  the  children,  but  that  the 
widows  and  the  children  themselves  were  not  cestuis  que 
trusterd;  I  so  understand  the  decision. 

My  Lords,  that  raises  the  question  of  the  proper  construc- 
tion of  the  terms  of  the  regulations  of  the  trust  fund.  The 
persons  who  hold  the  trust  are  undoubted  trustees ;  they 
are  so  styled,  and  the  money  is  clearly  not  their  own — they 
are  to  invest  it  and  to  use  it  for  the  purpose  of  the  regula- 
tions. The  holders  of  the  Fund,  not  being  themselves  enti- 
tled to  the  Fund,  for  whom  are  they  trustees  %  My  Lords, 
I  turn  to  the  regulations  of  the  Fund,  and  without  going 
through  them  at  length,  I  find  that,  under  the  fifth  article, 
the  4th  section  provides,  'Hhe  provident  branch  of  the 
Fund  shall  be  applicable  to  the  payment  of  all  demands 
arising  from  the  nrst  three  objects  of  the  institution."  Xhe 
first  three  objects  are,  ''  first,  a  provision  for  members  obliged 
by  ill  health  to  leave  India ;  secondly,  to  provide  for  such 
members  as  by  unavoidable  accident  or  misfortune  are  com- 
pelled to  renounce  the  service;"  and,  thirdly,  *'to  provide 
for  the  widows  and  children  of  members  dj'^ing  without  hav- 
ing been  able  to  make  an  adequate  provision  for  their  fami- 
lies." Those  are  the  first  three  articles,  and  they  are  all  in 
pari  materiSL^  the  provision  for  the  members  being  spoken 
of  just  in  the  same  wav  as  the  provision  for  the  widows. 
The  provident  branch,  tnerefore,  is  to  be  applicable  to  the 
payment  of  all  demands  arising  from  these,  the  ''  first  three 
objects  of  the  institution,  as  likewise  for  the  payment  of  all 
extra  charges  of  management,"  &c.    And  we  find,  "The 
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widow  of  every  member  of  New  Annnity  and  Provident 
Fund  dying,  shall  be  entitled  to  receive  from  the  Fund 
an  allowance  or  pension  not  exceeding  £300"  in  the  one 
case,  and  according  to  the  property  which  she  possessed  in 
another. 

My  Lords,  I  took,  the  liberty  of  saying  during  the  argu- 
ment that  I  think  there  is  no  doubt  or  question  that  this  is 
not  a  document  which  in  any  way  affects  to  be  couched  in 
legal  phraseology.  It  is  a  document  in  popular  language, 
laying  down  the  rules  for  the  management  of  this  Fund  in 
the  hands  of  trustees  in  words  which  would  be  understood 
293]  by  persons  unversed  in  law  and  ^accustomed  to  trans- 
act ordinary  business.  But  it  seems  to  me  that  the  words  I 
have  read,  when  presented  to  the  mind  of  a  lawyer,  have  no 
meaning  unless  they  mean  this,  that  the  trustees  shall  hold 
this  trust  fund  for  the  purpose  of  satisfying  not  only  to 
members  of  the  Fund,  but  to  the  widows  of  members,  every 
claim  which,  according  to  the '  proper  construction  of  the 
rules,  those  persons  are  entitled  to  make  against  the  Fund. 
If  that  be  so,  it  appears  to  me,  my  Lords,  to  be  nothing  but 
a  declaration  that  the  Fund  shall  be  held  upon  these  trusts, 
and  that  the  persons  to  whose  benefit  these  trusts  enure 
must  be  the  cestuis  que  trustent  of  the  Fund.  It  is  quite 
true  that  no  widow  can  say  she  is  a  cestui  que  trust  of  any 
specific  sum  of  money,  of  any  specific  rupee  of  the  whole  of 
this  Fund,  unless  or  until  it  is  set  apart  to  answer  her  an- 
nuity ;  but,  notwithstanding  that,  she  appears  to  me  clearly 
to  be  in  tlie  position  of  a  cestui  qTie  trusty  and  entitled  to 
say,  according  to  the  "proper  construction  of  these  rules,  I 
ought  to  have  an  annuity  provided  for  me,  and  I  stand  as 
a  cestui  que  trust  entitled  to  insist  upon  the  provision  of 
that  annuity. 

My  Lords,  if  that  be  so,  in  1843  when  Mrs.  Flower  in- 
formed the  trustees  of  the  Fund  that  her  income  had  fallen 
under  £500  a  year,  she  appears  to  me  to  have  been  entitled 
to  have  her  £600  a  year  made  up  from  the  Fund,  and  to  have 
been  certainly  from  that  time  a  cestui  que  trust  of  the  Fund 
to  that  extent.  With  regard  to  the  precise  sum  that  she  is 
entitled  to  have  made  good,  the  claim  she  made  was,  as  I 
have  said,  a  claim  to  an  additional  annuity  of  £77  Yls.  V)d, 
The  Lords  Justices,  confining  her  claim  by  the  Statute  of 
Limitations,  have  held  that  to  be  the  sum.  My  Lords,  there 
may  perhaps  be  some  doubt,  after  what  your  Lordships 
have  neard,  whether  that  is  not  slightly  in  excess  of  the 
claim  she  might  have  established,  but  no  cross  appeal  on 
this  point  has  been  presented  by  the  trustees,  and  it  has 
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very  properly  not  been  presented,  because  the  difference  be- 
tween this  sum  and  the  sum  to  which  upon  a  more  rigid 
examination  of  her  claim  she  might  have  been  held  entitled, 
is  obviously  extremely  minute.  Therefore,  I  think  your 
Lordships  will  take  it  that  she  is  entitled  to  this  annuity  of 
£77  17^.  lOd..  and  if  your  Lordshipfe  concur  with  me  in  say- 
ing that  the  Statute  of  Limitations  cannot  apply  to  a  claim 
of  this  kind  she  is  entitled  to  it  from  the  time  her  daughter 
came  *of  age,  namely,  on  the  15th  of  October,  1842.  [294 
Up  to  that  time  she  herself  has  decided  that  she  had  no 
claim  against  the  Fund  by  reason  of  the  property  she  was 
enjoying. 

But  then,  my  Lords,  it  is  said,  if  your  Lordships  hold 
that,  you  should  also  give  to  those  who  represent  Mrs.  Flower 
interest  upon  each  payment  of  this  annuity  as  it  became 
due.  My  Lords,  I  cannot  take  that  view*.  The  Lords  Jus- 
tices, awarding  to  the  appellants  the  annuity  for  the  time 
not  excluded  oy  their  view  of  the  Statute  oi  Limitations, 
have  given  interest  upon  the  sum  from  the  filing  of  the  bill. 
I  cannot  myself  understand  upon  what  principle,  that  has 

5)roceeded ;  but,  looking  at  the  question  from  the  beginning, 
rom  the  year  1843,  it  appears  to  me  that  although  this 
lady  is  a  cestui  que  trust  of  tlie  Fund,  yet  as  no  sum  had  in 
point  of  fact  been  set  apart  to  answer  her  annuity,  she  can- 
not say  that  any  part  of  the  Fund  has  been  hers  during  all 
that  time,  or  that  it  has  been  bearing  interest  or  making 
profit  for  her  benefit.  She,  in  this  res]5ect,  is  quite  as  much 
answerable  for  any  delay  that  has  taken  place  as  the  trustiees 
of  the  Fund  are.  They  no  doubt  were  under  the  impression, 
and  the  bona  fide  impression,  that  when  she  made  ner  claim 
for  this  small  annuity,  she  was  not  entitled  to  succeed,  and 
tliey  told  her  so.  She  might  have  brought  that  matter  at 
that  time  to  issue,  or  she  might  have  applied  yearly  for  her 
annuity,  and  then  they  perhaps  might  have  been  in  some 
default  for  not  having  yearly  paid  it  to  her.  But  as  it  is, 
she  is  not  less  chargeable  for  the  delay  that  has  taken  place 
than  the  trustees  are.  In  my  opinion  she  is  not  excluded 
by  the  Statute  of  Limitations ;  l^ut,  on  the  other  hand,  she 
is  clearly  not  by  contract  or  by  trust,  and  certainly  not  by 
her  conduct,  entitled  to  interest  upon  the  arrears  of  the  an- 
nuity from  year  to  year..  In  my  opinion  she  is  entitled  to 
the  annuity  from  the  date  I  have  mentioned  up  to  the  time 
of  her  death,  the  23d  of  December,  1863,  and  to  nothing 
more. 

My  Lords,  what  I  have  said,  if  it  is  concurred  in  by 
your  Lordships,  will  lead  to  an  alteration  in  the  decree  of 
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the  Lords  Justioes,  and  to  awarding  to  the  appellants  a 
larger  sum  than  they  have  received,  or  could  receive  under 
that  decree. 

Something  was  said  at  your  Lordships'  bar  with  regard  to 
the  costs  of  the  suit,  and  the  manner  in  which  they  were 
295]  dealt  with  by  *the  Vice-Chancellor.  The  Vice-Chan- 
cellor  acceded  to  the  entire  claim  of  the  appellants — the 
larger  claim  under  Mr.  Farish's  resolutions — and  I  think  he 
gave  them  the  costs  of  the  litigation,  either  out  of  the  Fund, 
or  to  be  paid  by  the  defendants.  My  Lords,  the  Lords 
Justices  dismissed  so  much  of  theH)illas  made  a  claim  under. 
Mr.  Farish's  resolutions ;  and  it  appears  to  me  that  now,  in 
substituting,  as  your  Lordships  will  do,  what  ought  to  have 
been  the  original  decree  to  be  made  upon  the  claim  of  the 
appellants,  the  proper  course  to  be  taken  will  be  this :  to 
retain  that  part  of  the  decree  of  the  Lords  Justices  which 
dismissed  a  portion  of  the  bill,  but  to  give  the  plaintiffs  in 
the  original  suit  relief  upon  the  footing  I  have  mentioned, 
namely,  payment  of  the  annuity  of  £77  175.  lOd.  from  the 
time  of  the  claim  being  formally  made  up  to  the  death  of 
Mrs.  Flower ;  and,  in  my  opinion,  the  appellants  are  entitled, 
(relief  having  been  refused  to  them  by  the  Lords  Justices) 
to  their  costs  of  the  suit  originally ;  but,  on  the  other  hand, 
the  part  of  the  bill  which  is  dismissed  ought,  I  should  sub- 
mit to  your  Lordships,  to  be  dismissed  with  costs. 

That  will  be  the  form  of  the  decree,  which,  upon  the 
whole,  I  fihould  recommend  your  Lordships  to  make,  vary- 
ing, so  far,  therefore,  the  decision  of  the  Lords  Justices. 

Lord  Chelmsford  :  Mv  Lords,  the  principal  question 
to  be  determined  is  whether  Mrs.  Flower  had  before  her 
death  become  entitled  to  the  privilege  of  a  widow  upon  the 
Bombay  Civil  Fund,  according  to  tne  rules  and  regulations 
for  the  management  of  the  Fund,  agreed  upon  on  the  1st  of 
May,  1826,  as  modified  by  the  resolution  of  the  general 
meeting  of  the  8th  of  May,  1826:  [The  noble  Lord  here 
stated  the  facts  of  the  case.] 

At  the  time  of  his  death,  what  had  he  done  to  give  his 
widow  a  right  to  any  pension  but  that  to  which  he  had  enti- 
tled her  wnen  he  left  the  service  ? 

I  am  utterly  at  a  loss  to  understand  the  argument  that 
Mrs.  Flower  might  have  entitled  herself  to  the  pension 
claimed  for  her  by  the  appellants,  if  she  had  not  been  ignor- 
ant of  her  rights.  What,  with  the  fullest  knowledge,  could 
296]  she  have  done  in  1838  to  *gain  for  herself  the  pension 
whicn  her  husband  had  refused  or  neglected  to  qualify  her 
to  receive  ? 
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The  learned  counsel  for  the  appellants  referred  to  the 
proceedings  of  two  meetings,  of  the  28th  of  November, 
1837,  and  the  3d  of  November,  1840,  where  it  was  agreed 
that  widows  who  came  on  the  Fund  subsequently  to  the  1st 
of  January,  1830,  were  to  be  entitled  to  annuities  upon  cer- 
tain terms.  But  upon  what  widows  was  this  benefit  con- 
ferred ?  Expressly  on  those  by  whose  husbands  the  enhanced 
subscription  was  paid.  This  enhanced  subscription  can  only 
mean  tne  2  per  cent,  which  at  the  meeting  of  the  1st  of 
January,  1830,  was  to  be  levied  from  that  date,  which 
accounts  for  the  privilege  of  entitling  themselves  to  annuities 
being  confined  to  widows  who  came  on  the  Fund  afterwards. 
So  the  above  privilege,  when  extended  to  widows  whose  hus- 
bands were  alive  and  in  the  service  on  the  1st  of  January, 
1830,  by  the  rules  and  regulations  of  1840,  is  accompanied 
with  a  i>roviso  that  the  enhanced  rate  of  subscription  had 
been  paid  by  the  husbands. 

Mrs.  Flower,  therefore,  could  not  have  availed  herself  of 
the  benefit  conferred  upon  widows  by  these  rules,  even  had 
she  not  been  in  ignorance  (as  is  alleged  she  was)  of  their 
existence. 

But  allowing  them  to  be  right  as  to  the  regulations  under 
which  Mrs.  Flower  became  entitled  to  her  pension,  were  they 
correct  in  estimating  its  amount  and  in  holding  that  the 
Statute  of  Limitations  applied,  and  prevented  the  appel- 
lants recovering  more  than  the  arrears  for  six  years  before 
the  filing  of  their  bill. 

They  were  of  opinion  that  the  claim  of  Mrs.  Flower  ought 
to  be  allowed  only  from  the  time  of  her  first  application  to 
the  Bombay  Civil  Fund  on  the  13th  of  March,  1843,  and  to 
the  extent  stated  by  herself  upon  the  reduction  of  her  in- 
come to  the  amount  of  £422  2^.  2^.,  and  as  to  this  part  of 
the  decree  there  can  be  no  valid  question.  But  upon  the 
question  as  to  the  Statute  of  Limitations  the  appellants  con- 
tend that  the  managers  of  the  Fund  are  trustees,  and  there- 
fore that  the  statute  does  not  apply.  The  Lords  Justices 
held  that  there  was  no  relation  of  trustee  and  cestui  qvs 
trvst  between  any  person  or  persons  and  Mrs.  Flower  or 
her  representative.  The  v  say:  ''The  managers,  it  is  true, 
are  called  trustees,  but  they  are  trustees  (so  far  as  they  are 
trustees  at  all)  for  the  *association,  not  for  persons  [297 
having  claims  against  the  property  of  the  association." 

But,  with  great  respect,  I  cannot  concur  in  this  view. 
The  whole  property  of  the  Fund,  by  the  rules  and  regula- 
tions of  1826,  IS  vested  in  the  committee  of  managers  as 
trustees.     Trustees  for  whom  ?    Clearly  for  those  who  are 
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the  objecjts  of  the  Fund.  The  cestuis  que  trustent  are  not, 
as  the  Lords  Justices  say,  the  association,  but  every  person 
who  has  acquired  a  right  to  have  a  certain  portion  of  the 
Fund  appropriated  to  him  or  her  bv  the  trustees. 

That  there  has  been  unaccountable  delay  in  asserting  the 
claim  cannot  be  denied ;  and  a  questiop  arises  from  what 
time  this  delay  must  be' taken  to  nave  prejudiced  the  riffht 
to  which  Mrs.  Flower  became  entitled  on  the  death  of  her 
husband.  From  his  death  in  1834  she  took  no  step  in  asser- 
tion of  her  claim  until  the  13th  of  March,  1843.  If  it  be 
said  (as  it  was  in  argument)  that  the  trustees  were  bound  to 
take  notice  of  her  right,  I  cannot  assent  to  this.  It  is  clear 
to  my  mind  that  the  trustees  are  not  bound  to  move  until 
they  are  put  in  motion  by  the  person  claiming  the  benefit  of 
the  provident  fund. 

By  sect.  4  of  Art.  13  of  the  rules  and  regulations  of  1825, 
"in  all  cases  of  application  to  the  Fund  for  assistance  to  the 
family  of  a  deceased  subscriber  an  authenticated  will  of  the 
deceased,  or,  if  he  shall  have  died  intestate,  a  full  and 
authentic  statement  of  any  property  left  by  him  and  of  the 
legal  claimants  thereto,  must  be  submitted  for  the  informar 
tion  of  the  managers  and  trustees."  How  was  it  possible 
for  the  managers  to  assign  the  proper  amount  of  annuity 
without  obtaining  from  Mrs.  Flower  all  the  requisite  par- 
ticulars %  As  she  had  not  placed  the  managers  in  a  position 
to  determine  what  her  annuity  ought  to  be,  and  could  not 
possibly  have  one  assigned  to  her  till  she  did  so,  her  delay 
from  her  husband's  death  until  the  13th  of  March,  1843, 
must  operate  against  her  claim,  as  during  that  interval  the 
managers  could  not  be  trustees  for  her  of  an  annuity  which 
had  never  been  and  could  not  be  assigned. 

I  think  the  appellants  are  entitled  to  Mrs.  Flower's  an- 
nuity from  the  15th  of  October,  1842,  the  time  of  the 
daughter's  coming  of  age,  down  to  her  death,  and  that  the 
amount  of  that  annuity  ought  to  be  £77  lis.  lOd. 
298]  *I  agree  to  the  disposal  of  the  case  in  the  manner 
proposed  by  my  noble  and  learned  friend. 

Ix)RD  Hatherley:  Mv  Lords,  the  case  has  been  so 
fully  stated  to  your  Lordships  by  my  two  noble  and  learned 
friends  that  I  shaU  content  myself  with  simply  saying  on 
what  grounds  I  arrive  at  the  same  conclusion  with  them. 

It  appears  to  me  perfectly  plain  that  the  deceased  Mr. 
Flower  neither  did  take  the  benefit,  nor  attempted  to  take 
the  benefit,  in  any  shape  or  way,  of  those  resolutions  which 
are  called  Mr.  Farish's  resolutions.  He  left  India  at  a  time 
when,  so  soon  as  they  should  be  confirmed,  which  was  not 
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until  some  little  time  afterwards,  by  the  Court  of  Directors, 
he  would  have  been  at  liberty  to  take  the  benefit  of  those 
resolutions.  They  were,  no  doubt,  shortly  afterwards  sus- 
pended, but  even  then  we  do  not  find  that  he  takes  a  single 
step  towards  ex;^ressing  a  wish  or  desire  of  making  the  pay- 
ment, still  less  does  he  take  a  single  step  towards  actually 
making  the  payment,  which  would  be  necessary  in  order  to 
secure  for  his  family  the  benefit  of  those  resolutions.  Had 
he  desired  to  do  so,  it  would  have  been  necessary  either  to 
pay  a  sum  down  or  to  have  an  amount  deducted  from  his 
annuity.     Nothing  of  the  kind  was  done. 

It  was  argued  before  us  that  in  some  way  or  other  we  were 
to  assume  (for  I  do  not  know  in  what  other  way  we  could 
get  at  it)  that,  communications  having  been  niade  to  other 
contributors  to  the  fund,  and  notably  to  a  person  named 
Goodwin,  some  communication  of  a  similar  nature  would 
probably  have  been  made  to  Mr.  Flower,  and  that  his  with- 
holding an  immediate  contribution  to  the  fund  might  be 
justified  on  the  ground  that  he  was  told  of  the  suspension 
for  a  time  of  the  resolutions,  and  that  he  had  been  informed, 
as  some  other  people  were  informed,  that  when  a  change 
took  place  and  the  resolutions  of  Mr.  Farish  were  again 
revived,  a  farther  communication  should  be  made  to  him. 

But,  my  Lords,  there  is  nothing  whatever  of  the  kind  ap- 
pearing in  the  case.  In  truth,  what  we  do  find  from  the 
evidence  we  have  upon  the  subject  is  this.  On  the  part  of 
Mrs.  Goodwin  and  on  the  part  of  Mrs.  Flower  also,  there 
appears  in  the  year  1838  to  *have  been  a  desire  of  [299 
setting  forth  their  respective  cases  in  the  best  manner  in 
which  they  could  place  them  before  the  trustees  of  the  Fund 
in  order  to  be  communicated  to  the  service.  And  in  so 
doing,  as  was  noted  by  one  of  my  noble  and  learned  friends 
during  the  argument,  they  evidently  were  acting  in  concert, 
I  do  not  say  in  improper  concert,  but  they  were  acting  in 
concert  together, — and  addressing  identical  notes,  so  far  as 
the  circumstances  would  permit  it,  to  the  trustees  of  the 
Fund,  except  that  Mrs.  Flower  was  unable  to  refer  to  any 
letter  of  her  husband  declaring  his  readiness  to  make  pay- 
ments to  the  Fund  in  accordance  with  the  resolution.  The 
simple  position  of  things  with  regard  to  the  larger  claim  is 
this :  those  who  are  now  claiming  upon  the  Fund  are  claim- 
ing under  a  gentleman  who  had  not  performed  the  necessary 
condition  of  making  a  contribution  or  a  payment.  All  these 
benefits  to  be  derived  from  the  Fund  by  the  widows  and 
children  of  members  are  very  much  in  the  nature  of  insur- 
ances, where  it  is  a  condition  precedent  that  a  premium  of 
16  Eng.  Rep.  3 
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insurance  must  be  paid  before  any  possible  claim  can  be 
found(3d  upon  a  policy. 

That  being  so,  an  attempt  was  made  to  fix  upon  the  reso- 
lutions whicn  were  subsequently  passed  by  the  Civil  Service 
Fund,  in  order  to  entitle  the  present  claimant,  as  represent- 
ing Mrs.  Flower,  to  the  benefit  of  the  resolutions  previously 
passed  on  the  motion  of  Mr.  Farish,  ultimately  adopted. 
Now  looking  to  what  took  place,  especially  at  a  meeting  in 
1837,  upon  which  great  reliance  has  been  placed,  you  find 
that  there  was  propounded  to  the  meeting  a  resolution  to 
extend  the  benefits  of  the  Fund  ''  to  the  families  of  deceased 
annuitants  on  the  payment  of  two- thirds  and  to  the  annui- 
tants whose  annuities  commence  before  January,  1830,  on 
the  minimuin  payment  of  one-half  the  full  value  of  their 
claims."  But  that  resolution  was  negatived ;  and  in  lieu  of 
it  this  resolution  was  passed :  ''That  the  operation,  of  the 
extended  provisions  of  the  Fund  be  limited  to  the  families 
of  those  members  who  are  in  the  service  at  the  time  when 
Mr.  Farish' s  propositions  were  brought  into  full  operation, 
and  when  the  additional  subscriptions  to  give  effect  to  them 
were  levied."  That  clearly  indicated  that  it  was  the  inten- 
tion of  the  meeting  that  no  such  extended  benefit  should  be 
300]  §iven  where  the  payments  *had  not  been  made.  The 
expression  is  varied  a  little  in  the  resolutions  of  1840,  where 
the  expression  is  where  "the  enhanced  payment  had  been 
made."  But  I  apprehend  that  the  two  are  identical.  In 
either  case  it  was  meant  that  those  persons  were  to  have  the 
benefit  of  the  resolutions  who  claimed  under  parties  who 
were  in  existence  at  the  time  that  the  levies  were  made  ;  so 
that  in  truth  the  contributions  had  been  made,  at  that  time 
at  all  events,  although  the  death  of  the  parties  might  sub- 
sequently have  occurred.  But  in  the  case  of  Mr.  Flower  no 
such  contribution  has  ever  been  levied  upon  the  income, 
and  he  has  in  no  way  contributed  to  that  Fund  ou6of  which., 
alone  he  could  have  claimed  provision  for  his  widow  and 
family. 

My  Lords,  as  regards  the  other  part  of  the  case,  it  appears 
to  me  that  the  view  which  my  noble  and  learned  friends  have 
Haken  is  the  right  one,  namely,  that  the  payment  is  to  be 
dated  from  the  date  of  that  letter,  which  was  written  by 
Mrs.  Flower  in  1843,  that  is  to  say,  from  the  date  of  the 
daughter's  coming  of  age,  which  diminished  the  income  of 
the  widow,  but  founded  upon  the  letter  of  that  date  as  stat- 
ing the  amount  of  income  to  which  she  was  then  entitled, 
and  to  the  making  up  of  which  to  the  full  sum  of  the  an- 
nuities granted  under  the  provisions  of  the  Fund,  she  alone 
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made  any  claim.  I  think  we  must  take  it  that  she  must 
have  been  aware  what  information  she  was  bound  to  furnish 
for  the  purpose  of  making  any  claim  whatever  to  an  annuity, 
it  being  a  part  of  the  provision  in  the  deed  that^a  person 
making  a  claim  shall  at  all  times  bring  the  documents  and 
papers  to  substantiate  that  claim.  We  must  take  her  at 
tins  date  to  have  been  for  the  first  time  making  a  claim 
directly,  and  I  think  the  Lords  Justices  did  quite  right  in 
adopting  that  as  the  proper  criterion  of  her  right. 

As  regards  the  other  question,  the  only  question  w-hich 
appeared  to  me  from  a  very  early  part  of  the  argument  to 
admit  of  serious  discussion,  namel^,  the  question  whether 
this  is  trust  or  the  subject  of  an  action,  that  is  to  say,  ought 
to  be  regarded  as  a  legal  debt,  I  cannot  have  any  doubt, 
looking  at  all  the  limitations  in  this  instrument,  that  a  trust 
was  intended ;  for  I  treat  these  resolutions  as  if  they  were 
to  be  found  in  a  deed  containing  exactly  the  same  clauses ; 
that  is  the  correct  way  of  putting  it.  I  think  you  *can-  [301 
not  look  at  them  without  seeing  that  trust  was  intended. 
I  quite  agree  that  the  use  of  the  word  '* trustee"  on  the  one 
side  or  on  the  other  will  not  include  every  claim  as  between 
the  two  parties.  The  persons  who  hold  the  fund  upon  which 
that  claim  is*made,  may  be  trustees  for  the  persons  whose 
fund  it  is,  subject  to  the  claims,  and  on  the  other  hand, 
trustees  for  the  persons  making  the  claims  upon  the  fund. 
Therefore  there  may  be  trustees  on  both  sides,  without  after 
all  the  whole  thing  being  anything  but  a  debt  between  the 
one  side  and  the  other.  But  looking  carefully  through  the 
whole  of  this  deed  (and  I  think  the  answer  of  Mr.  Cotton 
to  the  question  whether  he  thought  himself  entitled,  even 
technically,  to  insist  that  the  executors  should  be  parties, 
involved  the  whole  point  in  question),  I  think,  regard  being 
had  to  the  shape  and  frame  of  that  deed,  it  never  was  in- 
tended— nobody  could  even  think  upon  the  fair  construction 
of  the  deed  that  it  was  intended — by  the  different  contribu- 
tors to  the  Fund,  that  upon  their  decease  their  executors 
should  be  bound  to  put  in  suit  the  claims  of  the  widow  and 
the  children,  but  they  did  intend  a  distinct  and  direct  benefit 
to  the  widows  and  children  such  as  could  be  insisted  upon 
by  them  and  put  in  forde  by  them  in  their  own  right,  and 
independently  of  any  claim  through  the  executor  as  their 
trustee.  I  found  myself  in  that  respect  entirely  upon  the 
wording  of  the  deed — I  do  not  think  it  necessary  to  go 
through  the  different  clauses  showing  how  that  conclusion  is 
to  be  arrived  at — I  think  it  is  plain  and  distinct  upon  the 
different  clauses  which  have  already  more  than  once  been 
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referred  to  in  the  argument,  that  that  was  the  intent  and 
purport  of  the  scheme,  and  that  any  notion  of  resisting  the 
claim  on  the  ground  of  the  absence  of .  the  executor  is  one 
that  musj  entirely  fail  of  having  any  effect  given  to  it  by 
any  court  before  whom  the  controversy  could  arise.  There- 
fore the  whole  resolves  itself  into  a  complete  trust  on  behalf 
of  those  who  were  the  objects  of  the  provisions  made  by 
this  Fund ;  and  then,  of  course,  the  result  follows  which  has 
beeii  arrived  at  in  the  order  suggested  by  my  noble  and 
learned  friend  on  the  woolsack,  namely,  that  the  payments 
must  date  from  a  period  anterior  to  that  fixed  by  tile  decree 
of  the  Lords  Justices,  namely,  the  coming  of  age  of  the 
daughter,  which  diminished  the  income  of  the  widow. 
302]  *As  to  interest,  it  is  a  case  in  which  it  is  clear,  upon 
the  facfe  of  all  the  authorities,  that  it  would  be  impossible  to 
grant  interest  ui)on  a  claim  accruing  as  this  has  done;  And 
if  there  could  have  been  any  hesitation  upon  any  of  the 
authorities,  the  circumstances  in  this  case  entirely  preclude 
the  court,  as  it  appears,  to  me,  from  doing  more  tnan  giving 
the  actual  payments  which  became  due,  not  allowing  any 
interest  in  respect  of  them,  but  simply  taking  the  paj^ments 
de  anno  in  annum^  from  the  period  when  the  widow's 
claim  arose. 

Lord  O'Hagan  :  My  Lords,  I  am  of  the  same  opinion  on 
both  the  points ;  and  after  the  exhaustive  statements  which 
have  been  made  already,  I  feel  it  needful  only  to  say  a  very 
few  words  as  to  the  grounds  on  which  I  think  our  judgment 
ought  to  be  that  which  has  been  proposed  by  my  noble  and 
learned  friend  on  the  woolsack. 

As  to  the  first  point,  I  confess  that,  but  for  the  decided 
difference  of  opinion  between  the  learned  judges  in  the  court 
below,  I  should  have  had  no  doubt  upon  the  construction 
and  effect  of  the  later  resolutions  of  Mr.  Farish.  Under  the 
second  of  those  resolutions,  a  member  of  the  Bombay  Civil 
Fund  was  entitled  to  procure  for  his  widow  and  family  the 
benefits  provided  by  the  first,  but  he  was  to  be  permitted  to 
procure  those  benefits  only  upon  two  conditions.  The  first 
condition  was,  that  he  should  be  an  annuitant;  and  the 
second  that,  after  accepting  the  annuity,  he  should  sub- 
scribe to  the  Charitable  Fund.  Those  two  conditions  were 
both,  I  think,  essential  and  imperative ;  the  words  are,  ''he 
sJiall  subscribe,"  casting  upon  him  absolutely  the  duty  of 
subscribing.  The  initiative  is  with  him.  He  must  act  in 
the  matter ;  he  is  not  at  liberty,  as  was  argued  at  the  bar, 
to  wait  until  the  trustees  or  others  may  come  to  him  and 
ask  for  his  subscription.     He  must  eiceroise  an  active  option 
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for  himseif  and  in  his  lifetime,  in  order  to  secure  the  ad- 
vantiiges  which  the  first  resolution  offers  to  his  wife  and 
children. 

In  this  particular  case,  Mr.  Flower  fulfilled  the  first  con- 
dition ;  for  he  was  an  annuitant,  but  he  utterly  failed  to 
fulfil  the  second.  He  failed  to  fulfil  it  because,  from  the 
period  at  which  it  became  competent  to  liim  to  do  so,  he  did 
not  subscribe,  nor  pay,  nor  *did  he  tender  his  sub-  [303 
ficription,  nor  in  any  way  exercise,  by  word  or  act,  the 
option  which  at  any  time  before  his  death  he  was  free  to 
make.  And  it  is  not  to  be  said  that,  having  so  failed ;  hav- 
ing lain  by  in  absolute  passiveness  till  the  end  of  his  life, 
his  family  shall  be  at  liberty  to  assume  his  position  and 
exercise  his  power,  when  circumstances  may  have  entirely 
altered,  when  the  reasons  which  may  have  induced  him  de- 
liberately to  withhold  his  contribution  may  have  ceased  to 
exist ;  and  when  the  surviving  members  of  the  Fund  may 
be  unjustly  and  injuriously  affected  by  a  claim  of  his  family, 
which  could  legitimately  be  justified  only  by  his  own  sub- 
Bcription,  and  for  which  neither  the  terms  of  the  resolutions, 
nor  the  reason  of  the  thing,  furnish  any  sufficient  warrant. 
The  conditions  being  unfulfilled,  the  right  dependent  on 
them  cannot  be  admitted. 

Mv  Lords,  there  is  another  observation  proper  to  be  made 
on  this  part  of  the  case.  It  was  said  that  even  though  the 
words  of  the  resolutions  might  be  clear,  and  the  conditions 
essential,  inasmuch  as  there  was  a  suspension  of  them  from 
time  to  time,  Mr.  Flower  was  exonerated  from  the  duty  of 
either  subscribing  or  tendering  his  subscription,  and  so  exer- 
cising his  option  in  the  interest  of  his  family.  The  answer 
to  that  appears  to  me  to  be  twofold ;  first,  that  although 
some  other  people  got  notice  of  the  suspension,  there  is  no 
evidence  that  any  was  given  to  Mr.  Flower,  or  that  the  fact 
of  the  suspension  really  affected  his  conduct  in  the  least 
degree.  It  does  not  appear  Ihat  he  knew  of  any  such  sus- 
pension, or  concerned  himself  to  inquire  about  it.  And  it 
18  not  reasonable  that  his  widow  should  be  allowed  to  rely 
upon  no  notice  having  been  given,  in  order  to  account  for 
or  condone  the  absence  of  a  needful  proceeding,  which  had 
nothing  to  do  with  notice.  But  in  tne  second  place,  how- 
ever this  may  be,  and  whatever  might  have  been  the  effect 
of  a  notice  served  upon  him  in  any  other  way,  the  result  of 
its  service  as  to  the  question  before  the  House  would  have 
been  the  same.  Mr.  Flower  remained  passive — he  did  not 
come  forward  and  object  to  the  suspension— he  did  not  pre- 
tend to  be  dissatisfied  with  it  during  his  life.     He  did  not 
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declare  his  readiness  to  fulfil  the  conditions.  He  lay  by 
until  his  death  ;  and  therefore  I  agree  with  the  Lords  Jus- 
tices, he  must  be  taken  to  have  given  his  tacit  assent  to  the 
304]  course  which  had  *been  adopted,  and  to  have  sanc- 
tioned the  rescission  of  the  agreement  whicli  it  is  now  pro- 
{)Osed  to  rehabilitate,  after  his  decease,  for  tlie  benefit  oi  his 
araily. 

My  Lords,  upon  the  first  point,  therefore,  I  cannot  say  that 
I  have  any  doubt.  Upon  the  second,  I  think,  witli  the 
Vice-Chancellor,  that  there  was  a  "clear  and  direct  trust ;" 
and  this  being  so,  the  consequences  follow  which  have  been 
so  fully  indicated  by  my  noble  and  learned  friends  that  I 
need  not  say  a  word  upon  them.  Authority  has  disposed 
of  the  question  of  interest ;  and  upon  it,  as  upon  all  others 
in  this  case,  the  proposal  of  the  Lord  Chancellor  appears  to 
me  entitled  to  the  approval  of  your  Lordships. 

Lord  Selborne  :  My  Lords,  whatever  might  be  the  equi- 
ties of  any  person  who  might  have  paid  any  money  on  the 
faith  and  footing  of  Mr.  Farish's  resolutions,  after  the 
Court  of  Directors  had  assented  to  them,  and  before  they 
were  suspended,  I  am  of  opinion  that  they  could  not  have 
conferred  any  right  upon  the  widow  of  any  member  liv- 
ing at  the  time  of  the  suspension,  who  had  made  no  such 
payment.  Even  if  the  terms  of  these  resolutions  had  not 
made  any  such  payment  a  condition  precedent  of  the  bene- 
fits purporting  to  be  conferred  by  them,  I  should  have  been 
of  opinion  that  any  member,  living  at  the  time  of  the  sus- 

f)ension,  who  had  done  nothing  on  the  footing  of  these  reso- 
utions,  must  have  been  as  much  bound  bv  the  vote  for 
their  suspension  as  the  rest  of  the  members  had  previously 
been  by  the  resolutions  themselves,  even  though  he  might 
during  the  interval  have  retired  from  the  company's  service, 
and  might  have  become  an  annuitant  upon,  instead  of  an 
annual  contributor  to,  the  Fund.  To  this  extent  I  am  com- 
pelled to  differ  from  that  part  of  the  Lords  Justices'  judg- 
ment, which  is  expressed  in  these  words :  ''  It  is  contended, 
and  we  think  rightly,  that  Mr.  Flower  having  ceased  to  be 
a  member,  and  having  become  an  annuitant  after  the  sus- 

{)ension  had  been  removed,  and  before  it  was  reintroduced, 
le  became  for  himself,  his  wife,  and  daughter,  absolutely 
entitled  to  the  benefit  of  those  resolutions,  and  that  the 
members  could  not  by  any  subsequent  act  deprive  him  of 
his  vested  right." 

305]  *This,  however,  is  not,  in  the  result,  material ;  be- 
cause I  agree  with  tlie  Lords  Justices  that  the  benefits  of- 
fered by  these  resolutions  were  not  absolute,  so  as,  by  force 
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of  the  resolutions  only,  to  confer  any  vested  right  upon  any 
person:  but  that  any  benefit  to  be  derived  from  them  was 
contingent  upon  acts  to  be  done  by  each  particular  member 
who  might  desire  to  obtain  that  benefit,  which  acts  were 
never  done  by  Mr.  Flower,  though  he  lived  for  four  years 
afterwards.  Even  if  he  believed  himself  to  be  entitled  to 
the  benefit  of  the  resolutions,  and  was  led  to  abstain  from 
claiming  that  benefit  by  reason  of  their  subsequent  suspen- 
sion, and  of  the  character  of  the  letters  written  to  other 
persons  by  the  managers  of  the  Fund  after  the  event,  the 
case  would  be  in  .no  way  altered  in  the  appellants'  favor. 
Acquiescence,  under  such  circumstances,  in  the  suspension, 
could  never  be  a  reason  for  exonerating  a  person  who  might 
afterwards  contend  that  he  was  not  bound  by  that  suspen- 
sion from  the  condition  on  which  alone  (if  there  had  been  no 
suspension  at  all)  he  could  have  become  entitled  to  any 
benefit. 

With  respect  to  what  was  done  after  Mr.  Flower's  death, 
it  appears  to  me  quite  clear  that  nothing  was  ever  done  to 
give  his  widow  any  other  or  greater  right  than  her  original 
right  nnder  the  rules  of  1826.  In  substance,  Mr.  Farish's 
resolutions  never  came  into  operation  ;  a  different  arrange- 
ment, on  different  terms,  .was  substituted  for  them  by  the 
resolutions  of  1837  and  the  rules  of  1840,  and  to  the  benefit 
of  that  new  arrangement  Mrs.  Flower  was  never  entitled 
as  of  right,  and  her  claim  was  never  admitted  by  any  vote 
of  the  members  of  the  Fund. 

Upon  the  rest  of  the  case  I  think  it  quite  unnecessary  to 
add  anything  to  what  has  been  said  by  your  Lordships,  ex- 
cept that  the  claim  of  interest  on  the  arrears  of  the  annuity 
in  such  a  case  as  this  is  clearly  excluded  by  the  authorities, 
of  which  it  is  sufficient  to  mention  Taylor  v.  Taylor  {^\  and 
Torre  v.  Browne  (•),  the  latter  decided  by  this  House. 

Declare  that  the  appellants  are  entitled  to  be  paid 
out  of  the  Fund  an  annuity  of  £77  17^.  lOd. 
from  the  15th  of  October,  1842  (when  the 
^daughter  attained  twenty-one)  until  [306 
the  23d  of  December,  1863  (the  date  of  Mrs. 
Flower's  death).  Declare  that  so  much  of  the 
bill  as  is  dismissed  by  the  decree  of  the  Lords 
Justices  ought  to  be  dismissed  with  costs  up 
to  the  hearing  before  the  Vice-Chancellor. 
Declare  that,  except  as  aforesaid,  the  appel- 
lants ought  to  be  paid  by  the  trustees  of  the 

0)  8  Hare,  120.  O  6  U-  L.  C,  555. 
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Fund  the  costs  of  the  suit  up  to  the  hearing 
before  the  Vice-Chancellor.  Ordered,  that 
the  appellants  do  pay  the  costs  of  the  Secre- 
tary 01  State  in  this  appeal ;  and  ordered 
that  the  respondents,  the  trustees  of  the 
Fund,  repay  to  the  appellants,  out  of  the 
Fund,  the  costs  so  paid.  The  decree  of  the 
Lords  Justices  varied  so  far  as  aforesaid,  and 
the  case  remitted  with  these  declarations. 
Lords^  Journals^  7th  April,  1876. 

Solicitor  for  the  appellant :   W.  A.  Day. 
Solicitors  for  the  respondents:  Freshjlelds  &  Williams; 
Lawford  &  Waterhouse. 


[1  Appeal  Cases,  807.] 

J.C.  ('),  February  10,  1876. 

[PRIVY  COUNCIL.] 

307]    *Bank  of  British  North  America,  Defendants; 
and  Samuel  Strong,  Plaintiff. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OP  HALIFAX,  NOVA  SCOTIA. 

Demand  under  Canadian  Insolvent  Act  of  1869-=-  Writ  of  Capias — Libd  and  Malicious 
Prosecution — Misdirection. 

Declaration  in  the  Supreme  Conrt  of  Halifax,  Nova  Scotia,  charging  the  defen- 
dants in  the  first  three  coiinta  with  falsely  and  maliciously  writing  and  publishing 
concerning  the  plaintiff  the  words  contained  in  a  certain  notice  served  upon  him 
under  sect.  14  of  the  Statutes  of  Canada,  82  &  83  Vict.  c.  16,  requiring  him,  being 
indebted  to  them  or  others  on  certain  promissory  notes  long  overdue,  to  make  on 
assignment  of  his  estate  and  effects  for  the  benefit  of  his  creditors,  and  alleging  in 
the  fifth  count  that  the  defendants  maliciously  and  without  reasonable  or  probable 
cause  obtained  a  writ  of  capias  against  the  plaintiff,  in  an  action  on  certain  promis- 
sory notes  of  which  the  plaintiff  was  the  maker  and  the  defendants  were  the  indor- 
pees  for  value,  by  falsely  and  maliciously  representing  by  a  false  afiSdavit  that  the 
plaintiff  was  about  to  leave  the  province,  and  alleging  the  arrest  of  the  plaintiff 
thereunder  and  his  subsequent  discharge  by  an  order  of  court  on  its  appearing  that 
he  was  not  about  to  leave  the  said  province. 

Plea  to  the  first  three  counts,  a  denial  of  publication  to  any  one  but  the  plaintiff, 
and  that  the  notice  contained  a  true  statement  of  facts ;  to  the  fifth  count,  that  hav- 
ing been  informed  and  believing  that  the  plaintiff  was  about  to  leave  the  province 
the  defendants  caused  proceedings  to  be  taken  to  recover  their  debt,  which  was  uf 
long  standing. 

The  judge  directed  the  jury  that  if  the  defendants  did  not  at  the  time  of  the 
arrest  believe  that  their  debt  would  be  otherwise  lost,  and  acted  with  a  view  to  pro- 
tect the  interests  of  the  indorsers  of  the  notes  rather  than  their  own,  that  would  bo 
evidence  of  want  of  reasonable  and  probable  cause  for  arresting,  and  entitle  the 
plaintiff  to  damages ;  and  the  court  subsequently,  in  discharging  a  rule  nisi  for  a 
new  trial,  held  that  the  general  verdict,  including  damages  in  respect  of  the  first 
three  counts,  was  justified  on  the  ground  that  the  pleas  of  the  defendants  to  those 
counts  did  not  deny  the  material  alTegations  of  publication,  fal^sity,  and  malice  : 

(')  Present:  Sir  Jakes  W.  Col  vile,  Sb  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Coluer. 


VdL  T.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  25 

J.C.  Bank  of  British  North  America  v.  Strong.  1878 

ndd,  that  there  was  misdirection,  mrhich  justified  a  new  trial.  There  was 
^reasonable  and  probable  cause  for  the  arrest  if  the  defendants  believed  tbat  [308 
the  plaintiff  was  about  to  leave  the  province,  and  that  their  remedy  against  him 
would  be  lost  if  he  were  not  arrested ;  notwithstanding  they  might  have  believed 
that  they  could  recover  the  debt  from  the  indorsers,  and  were  endeavoring  to  pro- 
tect the  interests  of  the  indorsers. 

The  said  notice  being  a  legal  proceeding  was  prima  facie  privileged,  and  no  action 
would  lie  for  the  delivery  of  it  to  a  third  person  for  service  upon  the  plaintiff  unless 
upon  proof  of  express  malice.  The  allegation  of  falsity  was  implicidy  denied,  and 
there  was  therefore  no  necessity  to  expressly  deny  malice. 

This  was  an  appeal  brought  to  set  aside  a  verdict  obtained 
by  the  respondent  in  an  action  brought  by  him  against  the 
appellants  under  the  circumstances  stated  in  the  judgment 
of  their  Lordships. 

The  facts  and  pleadings  in  this  case  are  sufficiently  set 
forth  in  the  judgment  of  their  Lordships. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Bompas,  for  the  appel- 
lants :  The  law  of  Nova  Scotia,  with  respect  to  pleadings 
in  an  action,  is  contained  in  c.  94  of  the  Consolidated 
Statutes  of  Nova  Scotia,  which  introduces  a  system  analo- 
gous to  that  in  force  in  England  previous  to  tne  passing  of 
the  Judicature  Act ;  but  by  sect.  152  pleading  the  general 
issue  is  not  allowed  ;  and  by  sect.  142,  if  the  plaintiff  does 
not  reply  before  trial,  he  is  to  be  taken  to  have  denied  the 
facts  alleged  in  the  pleas.  In  this  case  the  appellants 
proved  the  pleas  which  they  pleaded.  A  demand  in  insol- 
vency served  in  accordance  with  the  provisions  of  the 
Statutes  of  Canada,  32  &  33  Vict.  c.  16,  s.  14,  which  has 
assimilated  the  insolvency  laws  throughout  the  whole  do- 
minion, does  not  constitute  a  libel,  and  is  only  actionable  if 
issued  maliciously  and  without  reasonable  and  probable 
cause ;  and  the  judge  ought  therefore  to  have  withdrawn 
the  first  three  counts  in  the  declaration  from  the  jury. 
The  fourth  count  there  was  no  pretence  for,  and  with  re- 
spect to  the  fifth  count,  even  assuming  that  the  manager 
of  the  appellants  maliciously  applied  for  the  writ  of  capias 
without  reasonable  or  probable  cause,  and  in  the  interest  of 
the  indorsers  of  the  promissory  notes,  and  not  of  the 
appellants,  the  latter  would  not  be  responsible.  They 
are  not  liable  under  such  circumstances  for  the  act  of  an 
agent,  for  the  agent  would  only  have  a  limited  authoritv. 
•Moreover,  an  action  for  malicious  prosecution  will  [309 
not  lie  against  a  corporation ;  for  a  corporation  cannot  en- 
tertain malicious  feelings  or  motives,  which  are  an  essential 
ingredient  in  the  action.  [Sir  Montague  E.  Smith  :  How- 
ever malicious  a  prosecutor  may  be,  if  he  has  reasonable 
and  probable  cause  he  cannot  be  touched.]  At  all  events, 
if  the  agent  of  the  bank,  acting,  as  alleged,  in  the  interests 
16  Eng.  Rep.  4 
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of  the  indorsers,  had  improperly  arrested,  the  malice  would 
have  been  in  favor  of  tne  indorsers,  and  not  of  the  bank. 
A  creditor  is  entitled  to  issue  a  writ  of  capias  against  the 
principal  debtor  if  he  thinks  that  otherwise  he  shall  be  un- 
able to  obtain  payment  from  the  principal  debtor,  although 
there  is  a  solvent  surety ;  and  the  request  of  the  surety  that 
he  should  do  so  is  not  an  improper  motive  for  issuing  such 
a  writ.  [Sir  Montague  E.  Smith  :  Is  this  proceeding  by 
arrest  regulated  by  any  code  of  procedure  ?]  See  Revised 
Statutes  of  Nova  Scotia,  Fourth  Series,  c.  94,  s.  31.  If  the 
affidavit  by  which  the  writ  was  obtained  was  true  and  bona 
fide^  the  defendants  are  not  liable  even  if  the  judge  was 
wrong  in  issuing  the  writ.  The  judge  at  the  trial  did  not 
leave  to  the  jury  the  question  whether  there  was  malice, 
either  in  respect  of  the  issuing  the  demand  in  insolvency  or 
obtaining  tne  writ  of  capias ;  while  he  did  leave  to  the 
jury,  instead  of  deciding  himself,  the  question  whether 
there  was  reasonable  and  probably  cause  for  obtaining  the 
writ  of  capias. 

The  respondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Barnes  Peacock  :  The  defendants  in  this  case  are  the 
appellants.  They  appeal  against  a  rule  discharging  a  rule 
nisi  obtained  by  them  to  set  aside  a  verdict  for  the  plaintiflE 
and  for  a  new  trial.  The  action  was  brought  by  Samuel 
Strong  against  the  Bank  of  British  North  America.  The 
declaration  contains  six  counts. 

The  first  three  counts  of  the  declaration  charged  the  de- 
fendants with  falsely  and  maliciously  writing  and  publishing 
concerning  the  plaintiflf  the  words  following ;  that  is  to  say, 
''Insolvent  Act  of  1869.  To  Samuel  Strong  (meaning  the 
plaintiff)  of  Arichat,  in  the  county  of  Richmond,  in  the 
310]  province  of  Nova  Scotia,  ^merchant  and  trader,  you 
(meaning  the  plaintiff)  are  hereby  required,  to  wit,  by  John 
F.  Crowe  and  Harlin  Pulton,  doing  business  under  the  name 
and  firm  of  J.  P.  Crowe  &  Co.,  creditors  for  the  sum  of 
$247. 40c?.,  the  same  being  for  the  amount  of  a. certain  prom- 
issory note  bearing  date  the  6th  day  of  September,  a.d. 
1873,  whereby  you  (meaning  the  plaintiff)  promised  to  pay 
A.  B.  Bligh  &  Co.,  or  order,  the  said  sum  of  $247.40c., 
three  months  after  date  ;  and  the  said  A.  B.  Bligh  &  Co. 
indorsed  the  said  note  to  the  said  J.  P.  Crowe  &  Co.,  which 
said  note  is  unpaid,  and  is  and  has  been  overdue  since 
the  9th  of  December  instant ;  and  by  the  Bank  of  British 
North  America  (meaning  the  defendants),  creditors  for  the 
sum  of  $463. 46c.,  the  same  being  for  the  amount  of  a  certain 
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promissory  note  bearing  date  the  8th  of  December,  1873, 
whereby  you  (meaning  the  plaintiff)  promised  to  pay  to  A. 
B.  Bligh  &  Co.,  or  order,  the  said  sum  of  $463.46c.  three 
months  after  date ;  and  the  said  A.  B.  Bligh  &  Co.  indorsed 
the  said  note  to  James  Crawford  &  Co.,  who  indorsed  the 
same  to  the  Bank  of  British  North  America  aforesaid,  which 
said  note  is  unpaid,  and  is  and  has  been  overdue  since  the 
11th  day  of  December  instant ;  and  by  William  C.  Moir, 
doing  business  under  the  name  and  firm  of  Moir  &  Co.,  a 
creditor  for  the  sum  of  $289. 14c.,  the  same  being  for  the 
amount  of  a  certain  promissory  note  bearing  date  the  12th 
day  of  September,  1873,  whereby  you  (meaning  the  plaintiff) 
promised  to  pay  A.  B.  Bligh  &  Co.,  or  order,  the  said  sum 
of  $289.14a  three  months  after  date ;  and  the  said  A.  B.  Bligh 
&  Co.  indorsed  the  said  note  to  the  said  Moir  &  Co.,  which 
said  note  is  unpaid,  and  is  and  has  been  overdue  since  the 
15th  of  December  instant,  to  make  an  assignment  of  your 
estate  and  effects  under  the  above  act,  for  the  benefit  of  your 
(meaning  plaintiff's)  creditors." 

The  fourth  count  alleged  ''that  the  defendants  falsely 
and  maliciously,  and  without  reasonable  or  probable  cause, 
joined  with  othei-s  in  making  and  did  make  a  demand  upon 
the  plaintiff  in  the  form  referred  to  in  sect.  14  of  '  The  In- 
solvent Act  of  1869,'  requiring  the  plaintiff  to  make  an 
aasignment  of  his  estate  and  enects  for  the  benefit  of  his 
creditors,  merely  as  a  means  of  enforcing  payment  of  the 
amount  alleged  in  said  demand  to  be  due  to  the  defendants, 
under  color  of  proceeding  under  the  said^'Insol-  [311 
vent  Act  of  1869,'  and  that  the  defendants,  though  said  de- 
mand wa«  served  on  the  plaintiff  in  the  year  1873,  have  never 
since  taken  any  further  proceedings  thereon." 

The  fifth  count  alleged  that  the  defendant  maliciously  and 
without  reasonable  or  probable  cause  obtained  an  order 
authorizing  them  to  issue  a  capias  to  hold  the  plaintiff  to 
bailfor  the  sum  of  $663.46c.,  by  falsely  and  maliciously  repre- 
senting bv  a  false  aflBdavit  that  the  plaintiff  was  then  about 
to  leave  STova  Scotia  unless  forthwith  arrested  ;  and  that 
thereupon  in  pursuance  of  the  said  order  the  defendants 
caused  a  writ  of  capias  to  be  sued  out,  and  the  plaintiff  to 
be  arrested  thereon,  and  to  be  detained  in  custody  until  he 
gave  bail ;  and  that  afterwards  the  order  to  hold  to  bail  and 
the  writ  of  capias,  and  all  proceedings  thereunder,  were  set 
aside  by  a  judge  x)n  the  ground  that  the  plaintiff  was  not 
about  to  leave  rf ova  Scotia. 

The  sixth  count  was  for  assault  and  imprisonment. 

The  defendants,  in  their  pleas,  say,  "As  to  the  fii-st  count 
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of  the  said  declaration,  that  the  plaintiff  being  indebted  to 
them  upon  notes  long  overdue,  and  being  also  indebted 
to  other  persons  upon  notes  also  overdue,  they,  the  said 
defendants,  together  with  sundry  other  creditors  of  the  said 
plaintiff,"  that' was  Messrs.  Crowe  &  Co.  and  another  cred- 
itor, "caused  the  notice  set  out  in  the  plaintiff's  vrit  to  be 
served  upon  him,  which  is  the  grievance  complained  of  in 
the  plaintiff's  writ."  If  the  notice  was  so  pu Wished  as  to 
amount  to  a  libel  if  false,  this  plea  amounted  to  a  justifica- 
tion of  it.  The  defendants  say  in  substance,  ''We  stated 
that  you  were  indebted ;  it  is  true  that  you  were  indebted, 
and  we  served  this  notice  under  the  provisions  of  the 
Insolvent  Act." 

Similar  pleas  were  pleaded  to  the  second  and  third  counts. 

To  the  nfth  count  the  defendants  pleaded  that,  having 
been  informed  and  believing  that  the  plaintiff  was  about  to 
leave  the  province,  they  caused  proceedings  to  be  taken  to 
recover  their  debt,  which  was  of  long  standing. 

The  evidence  was  that  the  plaintiff  being  indebted  to 
Messrs.  Crowe  &  Co.,  and  also  to  the  defendants,  the  bank, 
and  to  other  creditors,  the  defendants  and  Messrs.  Crowe  & 
Co.  joined  in  serving  a  notice  upon  the  plaintiff  under  the 
312]  statute  of  the  *Canadian  Dominion  Parliament  of 
82  &  33  Vict.  c.  16.  Sect.  14  of  that  act  enacts,  '^  if  a  debtor 
ceases  to  meet  his  liabilities  generally  as  they  become  due, 
any  one  or  more  claimants  upon  him  for  sums  exceeding  in 
the  aggregate  $500,  may  make  a  demand  upon  him  either 
personally  within  the  count v  or  judicial  district  wherein 
such  insolvent  has  his  chief  place  of  business,  pr  at  his 
domicile,  upon  some  grown  person  of  his  family  or  in  his 
employ,  requiring  him  to  make  an  assignment  ot  his  estate 
and  euects  lor  the  benefit  of  his  creditors." 

The  debt  of  the  defendants  and  of  Messrs.  Crowe  &  Co. 
exceeded  the  amount  of  $500,  and  the  notice  or  demand 
served  upon  the  plaintiff  required  him  to  make  an  assign- 
ment of  his  estate  and  effects  for  the  benefit  of  his  creditors. 
That  was  a  legal  proceeding  taken  for  the  recovery  of  the 
debts.  It  would  not  have  been  sufficient  in  an  action  for  a 
malicious  prosecution  to  allege  that  the  notice  was  served 
maliciously  ;  but  it  w;ould  have  been  necessary  to  go  further, 
and  state  that  there  was  no  reasonable  or  probable  cause  for 
serving  it.  The  notice  could  not  amount  to  a  libel  unless  it 
was  published  to  a  third  person.  The  defendants  could  not 
be  sued  for  serving  a  notice  of  that  kind  upon  the  plaintiff 
personally,  unless  there  was  want  of  reasonable  or  probable 
cause ;  nor  could  he  be  treated  as  having  published  a  false 
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and  malicious  libel  by  publishing  it  to  the  plaintiff  himself. 
Such  a  notice  being  a  legal  proceeding  would  be  prima  facie 
privileged,  and  no  action  would  lie  for  the  delivery  of  it  to 
a  third  peraon  for  service  upon  the  plaintiff,  unless  upon 

]3roof  of  express  malice ;  but  if  the  defendant,  without 
laving  any  debt  due  to  him,  and  knowing  that  there  -was 
no  deot  due  to  him,  chose  to  put  such  a  notice  into  the 
hands  of  a  third  person  for  the  purpose  of  being  served, 
that  would  be  a  publication,  and  might  amount  to  a  libel 
if  express  malice  were  proved.  In  this  case  no  such  proof 
of  malice  was  given,  nor  was  it  shown,  and  indeed  it  could 
not  be  shown,  that  the  debts  mentioned  in  the  notice  were 
not  due. 

Now,  with  reference  to  the  first  three  counts,  .the  learned 
judge  who  tried  the  cause  says :  "I  stated  to  the  jury  that 
this  suit  had  arisen  from  a  demand  made  upon  the  plaintiff, 
a  trader  at  Arichat,  in  December,  1873,  by  the  deiendants 
and  others,  as  his  creditors,  *requiring  him  to  make  [313 
an  assignment  of  his  estate  and  effects  for  the  benefit  of  his 
creditors,  under  sect.  14  of  the  Insolvent  Act  of  1869,  and 
in  consequence  of  the  subsequent  arrest  of  the  plaintiff 
under  a  writ  of  capias^  issued  against  him  by  the  defendants 
for  the  same  debt  claimed  to  be  due  to  them  in  that  demand. 
I  explained  to  the  jury  what,  in  point  of  law,  constituted  a 
libel,  in  order  that  they  might  consider  whether  the  matters 
contained  in  the  three  first  counts  of  the  writ  were  libellous 
or  not,  remarking  that,  if  the  plaintiff  had  ceased  to  meet 
his  liabilities  to  the  defendants  and  other  persons  acting 
with  them,  thev  had  a  right  to  make,  and  were  therefore  not 
chargeable  with  libel  for  making,  the  demand."  He  then 
proceeded  to  state  that  the  defendants  did  not  follow  up  the 
notice,  and  that  afterwards  they  abandoned  the  proceeding, 
and  arrested  the  plaintiff  upon  the  notes.*  He  says,  subse- 
quently :  '^I  remarked  that  in  actions  like  the  present  for  a 
malicious  arrest,  malice  was  an  essential- ingredient,  and 
wherever  it  was  put  in  issue  under  a  plea  of  not  guilty," 
that  is  speaking  of' the  fifth  count,  '*it  was  the  duty  of  the 
plaintiff  to  give  some  evidence  of  it,  and  also  evidence  of  the 
want  of  probable  cause  for  such  arrest.  Here  malice  was 
not  directly  put  in  issue  under  the  plea  to  the  fifth  count, 
upon  which  count  I  told  them  I  thought  the  whole  of  this 
case  rested."  It  appears,  therefore,  that  the  learned  judge, 
after  directing  the  jury  as  to  the  law  relating  to  libel,  told 
them  in  substance  that  he  thought  there  was  no  libel. 

He  also  stated  that  he  thought  the  charge  under  the  fifth 
count  was  the  one  upon  which  the  whole  case  rested.    Then 
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he  summed  up  to  the  jury  upon  that  count.  He  said,  "  The 
defendant  having  merely  pleaded  to  that  count,  that  hav- 
ing been  informed  and  believing  that  the  plaintiff  was  about 
to  leave  the  province,  they  caused  proceedings  to  be  taken 
to  recover  their  debt,  long  overdue,  leaving  it  to  be  inferred 
froiu  the  facts  stated  in  the  plea,  that  there  was  no  malice, 
though  the  plea  itself  did  not  denv  it.  Whether  there  was 
or  was  not  reasonable  and  probable  cause  for  instituting  the 
suit  complained  of  by  the  plaintiff  was  a  question  I  had  on 
motion  for  a  nonsuit  refused  to  decide,  considering  it  a  ques- 
tion that  in  this  case  ought  properly  to  be  decided  by  them 
upon  the  evidence  adduced.  They  were  aware  that  the  suit 
314]  *brought  by  defendants  against  the  plaintiff  was 
upon  two  promissory  notes  made  by  the  plaintiff  to  A.  B. 
Bligh  &  Co.,  indorsed  by  that  firm  and  also  by  the  firm  of 
James  Crawford  &  Co.,  and  discounted  by  the  defendants, 
as  Mr.  Penfold  had  stated,  on  the  strength  and  credit  of 
the  indorsers  only,  the  maker  being  considered  by  him  as  a 
person  of  no  means  or  credit,  whose  name  upon  any  paper 
upon  which  it  appeared  he  thought  would  be  prejudicial  to 
it ;  they  were  also  aware  that  no  recourse  was  had  by  the 
defendants  against  the  indorsers  who,  though  they  had  met 
with  some  reverses  in  their  business,  were  yet  solvent. 
Now  these  were  the  facts  upon  which  the  plaintiff  relied  as 
.  evidence ;  first  of  all,  to  show  that  there  was  malice  and 
want  of  probable  cause  on  the  part  of  the  defendants  in 
issuing  a  writ  of  capias  against  him  and  causing  him  to  be 
arrested,  and,  in  the  next  place,  stating  in  their  affidavit  a 
belief  that  he  was  about  to  leave  the  province,  and  falsely 
stating  that  they  feared  the  debt  would  be  lost  unless  he 
was  forthwith  arrested."  Then  he  says,  "Mr.  Penfold," 
that  is,  the  agent  of  the  bank,  "states  that  he  received  in- 
formation from  Emerson  Bligh,  a  partner  in  the  firm  of  A.  B. 
Bligh  &  Co.,  whose  interest  it  was,  as  he  must  have  known, 
that  the  notes  made  by  the  plaintiff  and  held  by  defendants 
with  the  indorsement  of  his  firm  should  be  collected ;  but 
having  some  doubt  as  to  the  propriety  of  proceeding  against 
him  in  tlie  manner  suggested  By  Emerson  Bligh,  he  con- 
sulted his  solicitor,  who  told  him  he  could  safely  arrest  the 
plaintiff  on  the  information  he  had  received.  Whether  the 
advice  given  was  such  as  I,  having  heard  the  facts,  approved 
of,  I  would  not  say ;  but  I  felt  it  to  be  my  duty  to  say,  that 
if  they  believed'  that  Mr.  Penfold,  after  having  laid  all  the 
facts  luUy  and  fairly  before  his  solicitor,  acted  bona  fide 
on  his  opinion,  and  solely  with  the  view  of  protecting  the 
interests  of  the  defendants,  whose  servant  he  was,  believing 
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the  debt  would  be  lost  unless  the  plaintiff  was  arrested, 
then  it  was  evidence  of  probable  cause,  and  then  the  verdict 
ought  to  be  for  the  defendants  ;  but  if  they  could  not  come 
to  that  conclusion,  and  thought  that  he  acted  more  with  a 
view  of  protecting  the  interest  of  the  indorsers  than  that  of 
the  defendants,  and  did  not  himself  believe,  and  could  not 
have  believed  from  the  opinion  he  had  expressed  as  to  the 
plaintiff's  credit,  that  the  debt  would  be  lost  unless  he  was 
^arrested,  then  it  was  evidence  of  the  want  of  rea-  [315 
sonable  and  probable  cause  for  making  the  arrest,  which 
would  entitle  the  plaintiff  to  a  verdict  for  such  damages  as 
they  considered  ri^ht,  though  the  fact  of  the  writ  of  capias 
having  been  set  aside  would  not  amount  to  evidence  of  that 
character. " 

The  respondent  did  not  appear  before  their  Lordships  at 
the  hearing  of  the  appeal,  but  the  Colonial  Act  for  abolish- 
ing arrest  for  debt  on  mesne  process  (Revised  Statutes  of 
Nova  Scotia,  Fourth  Series,  c.  94)  was  brought  to  their 
notice. 

Their  Lordships  are  of  opinion  that  the*act,  in  requiring 
an  affidavit  from  a  creditor  that  he  fears  the  debt  will  be 
lost  unless  the  debtor  is  immediately  arrested,  has  i-eference 
to  a  loss  of  the  debt,  so  far  as  the  debtor  himself  and  any 
security  which  he  may  have  given  for  the  debt  are  concerned. 
In  the  present  case,  the  plaintiff,  as  the  maker  of  the  notes, 
was  the  debtor;  the  debts  were  not  debts  due  from  the 
plaintiff  and  the  indorsers  jointly ;  the  indorsers  were  not 
sureties  provided  by  the  plaintiff  for  securing  the  debt ;  and 
although  the  defendants  might  have  sued  the  indorsers  upon 
the  notes  if  due  notice  of  dishonor  were  given,  they  were 
not  bound  to  adopt  that  remedy,  or  to  look  to  them  for  pay- 
ment, but  were  entitled  to  treat  the  plaintiff  as  the  sole 
debtor,  and  to  adopt  the  same  remedy  against  him  as  they 
would  have  adopted  if  thev  had  been  payees  of  the  notes, 
or  as  the  indorsers  would  have  had  if  they  had  taken  up 
the  notes  and  sued  the  plaintiff  upon  them.  The  false  and 
malicious  representation  charged  m  the  fifth  count  ^as  the 
representation  that  the  plaintiff  was  about  to  leave  Nova 
Scotia,  when,  in  fact,  he  was  not  about  to  leave  it ;  and  it 
was  upon  the  ground  that  he  was  not  about  to  leave,  and 
upon  that  ground  alone,  that  the  wAt  of  capias  and  the 
proceedings  thereunder  were  set  aside.  There  was  no  allega- 
tion that  the  representation  by  the  defendants  that  they 
feared  the  debt  would  be  lost  if  the  defendant  were  not 
forthwith  arrested,  was  false  or  malicious.  Their  Lordships 
are  of  opinion  that,  if  the  defendants  had  reasonable  and 
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probable  cause  for  believing  and  did  believe  that  the  plain- 
tiff was  about  to  leave  Nova  Scotia,  and  that  their  remedy 
against  him  would  be  lost,  and  that  they  would  be  pre- 
vented from  recovering  their  debt  from  him,  if  he  were  not 
forthwith  arrested,  there  was  reasonable  and  probable  cause 
316]  for  *the  arrest,  notwithstanding  they  .might  have 
believed  that  they  could  recover  the  amount  of  the  note 
from  the  indorsers,  and  in  endeavoring  to  recover  their 
debt  from  the  plaintiff  acted  with  a  view  of  protecting  the 
interests  of  the  indorsers. 

It  appears,  therefore,  to  their  Lordships  that  the  learned 
judge  misdirected  the  jury  with  regard  to  the  fifth  count, 
and  that  the  direction  as  to  that  count  would  of  itself  justify 
a  new  trial.  The  grounds  upon  which  the  new  trial  was 
moved  for  were,— first,  ''That  the  learned  judge  did  not 
submit  the  question  of  malice  to  the  jury ;  secondly,  that 
evidence  of  damages  under  the  counts  for  libel  was  improp- 
erly received ;  third,  that  the  verdict  was  general ;  and, 
fourth,  that  the  learned  judge  left  the  question  of  want  of 
reasonable  or  probable  cause  to  the  jury  instead  of  de- 
ciding it  himself." 

The  learned  judge  who  delivered  the  judgment  of  the  court 
ui)on  the  rule  for  a  new  trial,  said :  "On  the  first  point  I 
think  it  is  a  mistake  to  assume  that  nothing  was  submitted 
to  the  jury  upon  the  question  of  malice,  as  the  learned 
judge  reported  that  he  had  explained  to  them  what  con- 
stituted libel,  and  that  he  remarked  that  in  an  action  for 
malicious  arrest  malice  was  an  essential  ingredient,  and 
that  whenever  it  was  put  in  issue  it  was  the  duty  of  the 
plaintiff  to  §ive  some  evidence  of  it.  We  are  not  now  called 
upon  to  decide  under  a  demurrer,  as  in  the  case  of  Strong 
V.  Crowe^  whether  the  counts  for  libel  do  or  do  not  disclose 
a  good  cause  of  action.  The  defendants  have  not  met.  the 
three  first  counts  either  by  demurrer  upon  the  question  of 
law  or  by  plea  denying  the  material  allegations  which  they 
contain  of  publication,  falsity,  and  malice,  and,  therefore, 
as  has  been  said  at  the  argument,  the  question  at  the  trial 
was  one  of  damages.  The  question  now  is,  whether  or  not 
the  verdict  can  be  upheld  under  the  pleadings  as  they  stand  1 
And  I  fail  to  see  why  evidence  of  damages  could  not  be 
received  under  these  •counts  for  libel,  unanswered  as  they 
are.  If  so,  and  if  the  jury  were  justified  in  giving  damages 
also  under  the  fifth  count  for  the  arrest,  the  fourth  being 
for  the  same  cause  of  action  as  the  first,  second,  and  third, 
and  the  sixth  having  been  withdrawn  from  the  considera- 
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tion  of  the  jury,  I  can  see  no  valid  objection  to  the  general 
verdict." 

The  general  verdict,  including  damages  in  respect  of  the 
first  three  counts,  therefore,  was  justified  upon  the  ground 
that  the  *pleas  of  the  defendants  to  those  counts  did  [317 
not  deny  the  material  allegations  which  they  contain  of  pub- 
lication, falsity,  and  malice.  But  the  pleas  to  those  counts 
were,  "That  the  plaintiff  being  indebted  to  the  defendants 
upon  notes  long  overdue,  and  being  also  indebted  to  other 
persons  upon  notes  also  overdue,  they,  the  said  defendants, 
together  with  sundry  other  creditors  of  the  said  plaintiff, 
caused  the  notice  set  out  in  the  plaintiff's  writ  to  be  served 
upon  him,  which  is  the  grievance  complained  of  in  the 
plaintiff's  writ."  They  contain  an  argumentative  denial 
that  the  notice  was  published  to  any  other  persons  than  to 
the  plaintiff  himself,  in  which  case  it  would  not  be  a  libel. 
But  whether  this  was  or  was  not  a  denial  of  the  publication, 
the  pleas  certainly  contained  a  denial  of  the  falsity  of  the 
charge,  for  the  defendants  say  that  it  was  true  that  the 
plaintiff  was  also  indebted  to  them  upon  notes  longoverdue, 
and  that  he  was  indebted  to  other  creditors.  That  was 
an  allegation  that  the  notice  contained  a  true  statement  of 
facts,  and  therefore  it  did  deny  the  falsity,  and  denied  it  in 
the  proper  manner.  When  the  defendants  justified  the 
publication  by  alleging  that  the  facts  stated  were  true,  it 
was  not  necessary  for  them  to  deny  malice.  Truth  is  a 
justification.  Therefore,  even  if  there  were  not  an  aTgu- 
mentative  denial  of  publication,  there  was  a  denial  of  tne 
falsity,  and  there  was  no  necessity  to  deny  the  malice. 

It  appears,  therefore,  to  their  Lordships,  that  the  court 
came  to  a  wrong  conclusion  in  holding  that  the  defendants 
admitted  the  publication,  the  falsity,  and  the  malice  charged 
ID  the  first  three  counts  of  the  declaration,  and  that,  there- 
fore, the  jury  were  justified  in  giving  a  general  verdict, 
including  damages  upon  those  counts. 

For  these  reasons  their  Lordships  think  that  the  defen- 
dants were  entitled  to  a  new  trial,  and  that  the  court,  instead 
of  discharging  the  rule  nisi,  ought  to  have  made  it  absolute. 
They  will,  therefore,  humbly  recommend  Her  Majesty  that 
the  rule  discharging  the  rule  nisi  for  a  new  trial  be  set  aside, 
and  that  the  rule  nisi  be  made  absolute.  Their  Lordships 
think  that  the  respondent  ought  to  pay  the  costs  of  this 
appeal.  The  costs  of  the  new  trial  will  be  directed  by  the 
court  below  in  the  ordinary  way. 

Solicitors  for  the  appellant :  Bischoffy  Bompas  &  Bischoff. 
16  Eng.  Rep.  6 
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[1  Appeal  Cases,  318.] 

J.C.(»),  March  17,  18.  28,  24;  April  7,  1876. 

[PRIVY  COUNCIL.] 

318]    *Chaeles  Moore  and  Berry  Moore,  Plaintiffs; 
and  David  Harris,  Defendant. 

ON  APPEAL  FROM  THE  OOUBT  OF  QUEEN^S  BENCH  FOB  LOWER  CANADA, 
IN  THE  PROVINCE  OF  QUEBEC. 

BiU  of  Lading — Skipownet't  lAability  for  Damage — Condition  as  to  Dday  in 
making  Claim, 

By  a  bill  of  lading  made  in  England  by  the  master  of  an  English  ship  certain 
packages  of  tea  were  "  to  be  delivered  from  the  ship's  deck,  where  the  ship's 
responsibility  shall  cease,  at  the  port  of  Montreal"  .  .  .  "unto  the  Grand  Trunk 
Railway  Company,  and  by  them  to  be  forwarded  thence  per  railway  to  the  station  • 
nearest  to  Toronto,  and  at  the  aforesaid  station  delivered  to  the  consignees  or  to 
their  assigns." 

The  instrument  contained,  in  addition  to  a  long  list  of  excepted  special  risks, 
whether  arising  from  negligence  or  otherwise,  the  following  condition.  "No 
damage  that  can  be  insured  a^inst  will  be  paid  for,  nor  will  any  claim  whatever  be 
admitted  unless  made  before  the  goods  are  removed." 

In  an  action  in  the  Superior  Court  of  Lower  Canada  against  the  shipowner  for 
the  value  of  damage  done  to  the  said  packages  during  the  voyage,  it  appeared  that 
the  same  were  landed,  placed  in  certain  shipping  sh^s,  removed  therefrom  to  rail- 
way freight  sheds  in  Montreal,  and  finally  delivered  to  the  consignees  in  Toronto. 
No'notice  of  damage  was  given  until  thirteen  days  after  the  delivery  was  completed: 

Held,  that  the  condition,  though  in  its  first  clause  limited  to  insurable  damage, 
clearly  applied  as  regards  its  second  clause  to  all  damage,  whether  apparent  or 
latent,  which  could  by  examination  of  the  packages  conducted  with  reasonable  care 
^nd  skill  at  the  place  of  removal  have  been  discovered. 

The  bill  of  lading  in  this  case  was  a  contract  to  be  governed  and  interpreted  by 
English  law,  and  therefore  no  substantive  defence  arising  from  delay  in  making  the 
claim  could  be  made  apart  from  the  express  condition  contained  therein ;  notwith- 
standing the  provisions  of  article  1680  of  the  Canadian  Civil  Code. 

Appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada,  in  the  province  of  Quebec  (September  22, 
1874)  affirming  the  judgment  of  the  Superior  Court  of  Lower 
319J  Qanada  *in  the  district  of  Montreal  (December  30, 
1872)  in  favor  of  the  defendant,  the  respondent  above  named. 

The  facts  and  pleadings  are  sufficiently  stated  in  the 
judgment  of  their  Lordships. 

The  judgment  of  the  Sui)erior  Court  was  as  follows  :•  That 
•  the  court, 

"Considering  the  plaintiffs  have  failed  to  establish  a 
right  to  a  judgment  against  the  defendant  in  the  present 
cause  or  action ; 

"Considering  that  some  of  the  material  allegations  of 
their  declaration  are  unproved  and  some  of  them  disproved  ; 

"Considering  that  tne  conduct  of  consignees  of  goods 

(*)  Present:  Sm  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  ^,  Smith. 
and  Sir  Robert  P.  Coluer. 
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carried  by  common  carriers  ought  to  be  frank  and  loyal 
towards  the  carriers  in  all  cases  in  which  it  is  claimed 
against  them  that  goods  carried  have  been  lost  or  damaged 
daring  the  carriage ; 

"Considering  tnat  the  defendant  was  bound  to  deliver  all 
the  teas  he  got  to  carry  for  plaintiffs,  and  in  the  condition 
in  which  he  got  them,  and  if  they  be  damaged,  must  jmy 
damages  according  to  their  less  value,  and  that  plaintiffs 
were  bound  to  receive  said  teas  if  not  totally  unmercnantable 
and  good  for  damages  (proper  indemnity),  and  if  meaning  to 
take  the  position  that  tne  teas  were  totally  unmerchantable 
ought  to  nave  offered  to  give  them  up  to  defendant  for  his 
own  account,  and  to  have  notified  him  to  that  effect,  and 
thereafter  charge  him  as  in  case  of  total  loss ; 

**  Considering  that  plaintiffs  by  their  declaration  charge 
defendant  as  for  total  loss  of  the  teas  referred  to,  which  are 
said  to  be  lost  and  'utterly  worthless,'  that  the  plaintiffs, 
nevertheless,  received  the  teas,  which  have  not  even  yet 
been  fairly  enough  examined  to  warrant  plaintiffs  chargmg 
defendant  as  they  do ; 

*' Considering  that  plaintiffs  have  never  abandoned  said 
teas  to  defendant,  nor  notified  him  to  that  effect,  but  have 
actually  refused  to  allow  him^  (by  his  agents  and  servants 
in  that  behalf)  to  take  samples  of  them  as  he  wished,  the 
plaintiffs  so  retaining  (even  after  the  institution   of   the 

S resent  action)  a  possession  of  said  teas  adversely  to  defen- 
ant; 

"Considering  it  plain  that  the  said  teas,  instead  of  being 
*  utterly  worthless,^  have  a  material  value,  and  would  sell 
for  a  lar^e  sum  of  money,  probably  over  $6,000 ; 

"Considering  plaintiflfs'  treatment  of  defendant  arbitrary, 
and  *that  their  present  suit  or  action  cannot  be  [320 
maintained,  doth  dismiss  said  plaintiffs'  action,  and  doth 
declare  the  attachment  in  this  cause  dissolved,  the  whole 
with  costs." 

The  Judgment  of  the  Court  of  Queen's  Bench  (Dorion, 
C.  J.,  Tascnereau,  Ramsay,  Sanborn,  JJ.,  Monk,  J.,  dissent- 
ing) confirmed  the  said  judgment  with  costs, 

"Considering  that  the  plaintiffs  in  the  court  below  have 
failed  to  establ&h  by  proof  the  allegations  of  their  declara- 
tion, and  ])articuarly  tne  quality  of  the  tea  in  question  when 
shipped,  or  that  the  said  tea  was  damaged  wnile  on  board 
the  if edway ; 

"Considering,  further,  that  the  plaintiffs  did  not  use  due 
diligence  in  notifying  the  defendant  in  the  court  below  of 
the  alleged  damage  to  the  said  teas ; 
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"Considering  that  in  the  judgment  appealed  from  there 
is  no  error." 

Mr.  Cohen^  Q.C.,  and  Mr.  R,  Vaughan  Williams,  for 
the  appellants,  submitted  that  not  only  were  the  'decisions 
appealed  against  wrong  in  so  far  as  they  were  adverse  on 
the  question  of  fact  raised,  but  also  that  those  decisions 
were  erroneous  in  point  of  law.  The  judgment  of  the 
Superior  Court  was  founded  upon  the  erroneous  assumption 
that  the  consignee  of  goods  cannot  recover  against  a  carrier 
the  value  of  goods  which  have  been  so  damaged  by  the 
negligence  of  the  carrier  as  to  be  rendered  worthless,  with- 
out abandoning  the  goods  to  the  carrier ;  and  on  the  further 
erroneous  ground  that  where  a  consignee  of  goods  alleges  in 
an  action  against  a  carrier  that  goods  had  been  so  damaged 
as  to  be  rendered  valueless,  he  cannot,  if  he  fail  to  prove 
damage  to  the  full  extent  alleged,  recover  for  the  actual 
damage  which  he  does  prove. 

Then  as  to  the  judgment  of  the  majority  of  the  Court  of 
Queen's  Bench,  to  the  effect  that  there  was  no  evidence  of 
the  quality  or  condition  of  the  tea  when  shipped,  they 
submitted  that  there  was  no  rule  of  law  which  required  the 
plaintiff  in  such  a  case  to  show  in  the  first  instance  that  the 
goods  were  shipped  in  good  qrder  and  condition,  or  fail  in 
his  suit.  It  is  sufficient  if  a  plaintiff  gives,  as  they  con- 
tended the  plaintiffs  had  done  in  this  suit,  cogent  evidence 
that  the  damage  which-  the  cargo  sustains  is  traceable  to 
causes  for  which  the  shipowner  is  responsible.  The  bill  of 
321]  lading  in  this  case  *was  itself  some  evidence  of  the 
quality  of  the  tea  when  shipped.  So  far  as  that  judgment 
proceeded  upon  article  1680  of  the  Canadian  Code,  which 
says,  "The  reception  of  the  thing  transported  and  payment 
of  freight,  extinguishes  all  right  of  action  against  the  carrier, 
unless  the  loss  or  damage  is  such  that  it  could  not  be  known, 
in  ^hich  case  the  claim  must  be  made  without  delay  after 
the  loss  or  damage  becomes  known  to  the  claimant,"  they 
contended  that  at  the  time  of  the  payment  of  freight  the  ap- 
pellants did  not  know  and  could  not  have  known  of  the 
damaged  state  of  the  tea,  and  that,  therefore,  the  article 
had  no  application.  The  only  obligation  on  the  appellants 
was  to  give  notice  to  the  respondent,  which  they  did,  of  the 
damaged  condition  of  the  tea  within  a  reasonable  time  after 
they  became  aware  of  it.  Delay  in  giving  such  notice 
affected  only  the  weight  of  the  evidence  adduced  by  the 
appellants,  and  not,  according  to  the  true  construction  of 
the  condition  in  the  bill  of  lading,  the  liability  of  the  re- 
spondent in  cases  like  the  present,  where  the  damage  was 
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latent  and  not  to  be  discovered  until  after  examination  held 
for  that  purpose.  The  condition  clearly  referred  to  the 
removal  of  the  goods  from  the  ship  at  Montreal,  and  could 
not  reasonably  be  construed  so  as  to  relate  to  any  damage 
but  that  which  was  actualljr  apparent,  or  could  be  readily 
discovered  without  examination  for  that  purpose. 

They  referred  to  B"  Arc  v.  London  and  North  Western 
Railway  Company  (');  Czech  v.  Oeneral  Steam  Naviga- 
tion Company  (") ;'  Toms  v.  Wilson  (*) ;  MitcheU  v.  Lanca- 
shire and  Yorkshire  Railway  Company  (*) ;  Taubman  v. 
Pacific  S.  N.  Company  (*) ;  McCawUy  v.  Jrurness  Railway 
Company  {*) . 

Mr.  Watkin  Williams^  Q.C*,  and  Mr.  Lumley  Smithy  for 
the  respondent,  contended  that  the  evidence  wholly  failed  to 
show  tnat  the  teas  were  damaged  through  the  respondent's 
negligence.  The  bill  of  lading  limited  the  liability  of  the 
respondent  to  the  invoice  value  of  the  goods,  and  there  was 
no  satisfactory  evidence  that  the  value  of  the  teas  at  Toronto 
was  less  than  the  invoice  value.  They  also  argued  that  the 
excepted  perils  mentioned  in  the  bill  of  *lading  [322 
covered  the  damage  done  in  this  case,  and  exempted  the 
respondent  from  liability.  They  referred  to  the  condition 
in  the  bill  of  lading,  and  contended  that  the  responsibility 
of  their  client  ceased  on  delivery  of  the  goods  at  Montreal, 
where  no  claim  for  damage  or  loss  was  made  by  the  appel- 
lants. Whatever  loss  or  damjuje  existed  was  known  to  the 
appellants  before  the  18th  of  May,  for  they  held  an  ex  parte 
survey  on  that  day  ;  but  no  notice  was  given  to  the  respon- 
dent or  his  agent  until  the  3d  of  June.  By  receiving  the 
tea,  and  keeping  it  in  their  possession  for  nearly  three  weeks 
without  giving  notice,  the  appellants  forfeited  the  right  to 
make  the  claim  put  forward  in  this  suit.  See  the  condition 
of  the  bill  of  lading,  and  article  1680  of  the  Civil  Code  of 
Lower  Canada,  under  which  article  reception  of  the  teas, 
and  payment  of  freight  without  protest,  extinguished  the 
appellants'  right  of  action  against  the  respondent ;  other- 
wise, and  without  such  protection,  carriers  would  be  con- 
stantly exposed  to  false  and  unfounded  claims,  without 
any  adequate  means  of  self  defence.  That  condition,  in 
the  second  clause  thereof,  expressly  relates  to  "any  claim 
whatever, "  and  cannot  be  limited  to  claims  in  respect  of 
apparent  damage.  Such  a  construction  would  be  contrary 
to  the  whole  scope  and  tenor  of  the  instrument,  the  inten- 

(>)  Law  Rep.,  9  C.  P.,  325.  (<)  Law  Rep.,  10  Q.  B.,  266. 

(*)  Uw  Rep.,  3  C.  P.,  14.  (h  26  L.  T.  (N.S.),  704. 

O  4  B.  4  8.,  442.  (•)  Law  Rep.,  8  Q.  B.,  67. 
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tion  of  which  was  to  protect  the  shipowner  from  responsi- 
bility as  much  as  possible.  Moreover,  the  damage  alleged 
in  this  case  was  of  a  nature  that  could  readily  have  been 
discovered  either  at  Montreal  or  Toronto  by  those  who  took 
delivery.  The  condition  of  the  bill  of  lading  was  not  unrea- 
sonable, and  might  with  ordinary  diligence  nave  been  com- 
plied with  bv  the  consignees.  They  referred  to  Chapman 
V.  Owyther  ( ) ;  Smart  v.  Hyde  (') ;  Kish  v.  Cory  {*).' 

Mr.  Coherij  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

April  7.  Sir  Montague  E.  Smith:  This  is  an  appeal 
from  a  judgment  of  the  Court  of  Queen's  Bench,  for  Lower 
Canada,  affirming  a  decree  of  the  Superior  Court,  which 
dismissed  the  plaintiffs'  action.    • 

323]  *The  appellants,  who  are  merchants  in  Toronto, 
brought  the  action  against  the  respondent,  the  owner  of  the 
steamship  Med  way,  one  of  a  line  of  steamers  between  London 
and  Montreal,  for  the  value  of  the  damage  alleged  to  have 
been  done  to  306  packages  of  tea  on  the  voyage  from  London 
to  Montreal. 

By  the  bill  of  lading,  signed  in  London  by  the  master's 
agent  on  the  12th  of  April,  1870,  the  306  packages  were  ''  to 
be  delivered  from  the  ship's  deck,  where  the  ship's  responsi 
bility  shall  cease,  at  the^ort  of  Montreal,"  ....  '*unto  the 
Grand  Trunk  Railway  Company,  and  by  them  to  be  for- 
warded thence  per  railway  to  the  station  nearest  to  Toronto, 
and  at  the  aforesaid  station  delivered  to  Messrs.  Charles 
Moore  &  Co.,  or  to  their  assigns."  The  exception  contains 
a  long  list  of  special  risks,  besides  general  perils  of  the  sea, 
whether  arising  from  negligence  or  otherwise.  The  instru- 
ment also  contains  the  following  condition,  upon  the  last 
clause  of  which  a  material  question  arises : 

'*No  damage  that  can  be  insured  against  will  be  paid  for, 
Tior  wiU  any  claim  whatever  be  admnted  unless  made  before 
the  goods  are  removed,'*^ 

The  case  of  the  plaintiffs,  as  stated  in  their  declaration, 
was  that  during  the  voyage  the  tea  ''had  become  impreg- 
nated and  affected  witn  the  odor  and  taste  of  chloride  of 
lime  and  other  injurious  substances,"  and  that  the  damage 
so  occasioned  was  not  within  any  of  the  exceptions  of  the 
bill  of  lading.  The  defence,  stating  it  generally,  was  (1),  that 
the  tea  was  not  damaged  on  board  the  snip;  and  if  it 
was,  that  in  one  way  ot  accounting  for  it,  the  injury  was 

(»)  Law  Rep.,  1  a  B.,  468.  («)  8  M.  &  W.,  723. 

(»)  Law  Rep,,  10  Q.  B.,  653. 
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within  the  excepted  risks ;  and  (2),  that  the  claim  was  bar- 
red by  the  delay  which  occurred  m  making  it. 

The  evidence  for  the  plaintiffs  was  to  the  effect  that,  dur- 
ing the  voyage,  scarlet  lever  broke  out  among  the  steerage 
passengers,  and,  under  the  advice  of  the  surgeon,  chloride 
of  lime  and  carbolic  acid  were  employed  as  disinfectants. 
That  the  chloride  was  thrown  in  larjge  quantities  about  the 
fore  cabin  and  other  parts  of  the  ship  occupied  by  the  pas- 
sengers, and  carbolic  acid  sometimes  used  in  the  same  places, 
api)ears  to  have  been  satisfactorily  proved.  The  plaintiffs' 
packages — how  many  of  them  did  not  appear— and  pack- 
ages of  tea  belonging  to  other  consignees  were  stowed  in  the 
hold  under  this  cabin,  and  the  *passengers'  trunks  [324 
were  in  a  place  near  them.  The  passengers,  it  is  said, 
suffered  greatly  during  the  voyage  from  the  smell  of  the 
disinfectants,  and  when  their  trunks  were  oi)ened  on  shore 
the  clothes  contained  in  them  were  found  to  be  strongly 
impregnated  with  the  same  odor.  The  ship  arrived  at  Mont- 
real on  the  2d  or  3d  of  May,  having  sailed  from  London  on 
the  14th  of  April. 

There  were,  in  all,  4,000  or  6,000  packages  of  tea  on  board 
dispersed  in  various  parts  of  the  ship.  The  plaintiffs'  were 
landed  with  the  others,  and  all  were  placed  in  shipping 
sheds,  where  they  were  sorted,  and  then  taken  to  the  freight 
sheds  of  the  Grand  Trunk  Railway  Company.  From  thence 
they  were  carried  by  railway  to  Toronto,  and  deposited  in 
the  railway  company's  bonded  warehouses  there.  After 
lying  a  day  or  two  in  these  warehouses  the  packages  were 
carried  in  the  railway  company's  wagons  to  the  plaintiffs' 
own  warehouse. 

The  unloading  of  the  ship  occupied  several  days,  and  the 

})laintiffs'  packages  were  forwarded  in  three  lots.  These 
ots  were  removed  from  the  shipping  sheds  to  the  railway 
freight  sheds  in  Montreal  on  the  6th,  9th,  and  12th  of 
May,  and  were  respectively  delivered  at  the  plaintiffs'  ware- 
house in  Toronto  on  the  13th,  16th,  and  17th  of  May. 

Much  evidence  was  given  as  to  the  storing  and  transport 
of  the  packages  after  tliey  left  the  ship,  to  exclude  the  sup- 
position that  they  were  damadge  in  their  transit  from  the 
ship  to  the  plaintiffs'  warehouse. 

It  appears  that  upon  the  arrival  of  some  of  the  packages 
at  the  plaintiffs'  warehouses,  their  shipping  clerk  and  fore- 
man, McFarlane,  perceived  a  peculiar  smell  in  them,  and 
called  the  attention  of  the  carmen  to  it.  ^ 

On  the  18th  of  May  the  plaintiffs  called  in  four  persons, 
viz.,  two  grocers,  a  merchant,  and  a  tea  broker,  to  examine 
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the  tea,  and  obtained  from  them  the  following  report,  which 
was  sustained  by  their  evidence  given  in  Ihe  cause  :  "  We 
find  the  entire  lot  damaged  and  unmerchantable.  The 
damage  appears  to  have  been  caused  by  chloride  of  lime, 
or  some  otner  chemical.  We  find  the  packages  impreg- 
nated with  the  odor,  as  also  the  contents." 

On  the  27th  of  May  another  survey  of  the  tea  was  held 
325]  for  the  *purpose  of  obtaining  a  return  of  duty,  and 
the  surveyors  then  called  in  reported  damage  to  the  extent 
of  99  per  cent. 

No  notice  whatever  of  the  damage  or  of  these  surveys 
was  given  to  the  captain  or  agent  of  the  ship  until  the  30th 
of  May,  when  the  solicitors  of  the  plaintiffs  wrote  to  Mr. 
Shaw,  the  agent  for  the  ship  at  Montreal,  informing  him 
that  "  the  tea  upon  its  arrival  was  found  to  have  been  spoiled 
and  rendered  almost  worthless  by  reason  of  its  having  been 
improperly  carried,"  and  inviting  him  to  be  present  at  a 
survey  of  the  tea  proposed  to  be  held  on  the  9th  of  June. 
To  this  letter,  which  was  received  by  Mr.  Shaw  on  the  3d  of 
June,  no  answer  was  returned.  The  survey,  however,  took 
place,  and  a  report  in  substance  the  same  as  that  of  the  18th 
of  May  was  made. 

Other  evidence  was  given  by  the  plaintiffs,  but  none  as  to 
the  condition  of  the  tea  when  shipped. 

The  defendant  called  witnesses  to  rebut  the  presumption 
that  the  damage  was  done  in  the  ship,  and  among  them 
stevedores  and  others  who  were  present  when  the  cargo  was 
discharged,  and  say  that  as  far  as  they  observed,  the  floors 
over  the  hold  were  tight,  and  the  packages  undamaged ; 
but  it  is  remarkable  that  none  of  the  officers  or  crew  of  the 
ship  were  examined. 

Mr.  Justice  Mackay,  the  judge  of  the  Superior  Court,  who 
tried  the  cause,  does  not  seem  to  have  grappled  with  the 
question,  whether  the  tea  was  damaged  in  the  ship.  Tlie 
"considerants"  of  his  judgment  are  principally  directed  to 
the  conduct  of  the  plaintiffs  in  delaying  to  make  their  claim, 
and  in  exaggerating  the  extent  of  the  damage ;  and  it  can 
only,  if  at  all,  be  inferred  that  this  question  was  decided  by 
him  in  the  negative  from  the  general  "consid6rant,"  "that 
some  of  the  material  allegations  of  the  declaration  are  un- 
proved, and  some  of  them  disproved." 

Their  Lordships,  however,  have  had  the  advantage  of 
seeing  the  reasons  given  by  the  judges  of  the  Court  of  Queen' s 
Bench,  and  thjd  majority  certamly  find  the  question  of  fact 
against  the  plaintiffs,  but  the  learned  judges  in  dismissing 
the  action  rest  their  decision  principally  upon  other  grounds, 
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and  their  opinion  on  the  question  of  fact  is  evidently  not  a 
firm  one.     It  is  based  on  what  they  consider  the  insuffi- 
ciency of  the  evidence,  and  especially  on  the  absence  o* 
proof  of  the  condition  of  the  tea  when  it  was  shipped. 

*Their  Lordships  cannot  but  think  that  the  plain-  [326 
tiffs'  evidence,  although  on  some  points  open  to  unfa.vor- 
able  comment,  does  on  the  whole  make  out  a  strong  prima 
fade  case  that  the  damage  was  done  in  the  ship,  and  that 
the  presumption  arising  from  it  is  greatly  strengthened  by 
the  conduct  of  the  defendant  in  declining  to  call  any  of  the 
officers  or  crew  of  the  ship  to  explain  in  what  manner  and 
under  what  conditions  the  chloride  of  lime  and  carbolic  acid 
were  used,  and  the  state  of  the  ship  during  the  voyage. 

They  also  think  that  the  judges  gave  undue  weight  to  the 
consideration  that  the  plaintiff  offered  no  proof  of  the  con- 
dition of  the  tea  when  it  was  shipped.  There  is  not,  and, 
in  the  nature  of  things,  cannot  be,  any  general  rule  of  law 
or  evidence  on  the  subject.  It  must  depend  on  the  circum- 
stances of  each  case,  how  far  such  proof  is  necessarjr,  and 
the  case  is  to  be  r^arded  as  inconclusiveljr  proved  without 
it.  Where,  for  instance,  a  cargo  of  grain  is  found  to  be 
heated  — a  damage  which  may  arise  either  from  its  bad  con- 
dition when  shipped,  or  from  some  cause  existing  in  the 
ship — it  may  be  essential  to  prove  the  state  of  the  cargo 
before  its  shipment.  But  where,  as  in  this  case  (supposing, 
of  course,  the  evidence  to  be  believed),  noxious  substances, 
calculated  to  produce  the  peculiar  damage  actually  present, 
are  found  to  have  been  used  in  close  proximity  to  the  tea, 
cause  and  effect  are  so  nearly  brought  together  that  a  con- 
clusion can  be  reached  without  proof  of  its  condition  at  the 
time  of  shipment. 

Their  Lordships  would  have  thought  it  right  to  discuss 
the  evidence  with  greater  minuteness,  if  overruling  the  find- 
ing of  the  judges  on  the  question  of  tact  would  have  led  to 
•the  reversal  of  the  judgment  under  appeal.  But  their 
opinion  being  adverse  to  the  appellants  on  another  part  of 
tne  case,  it  is  enough  to  say  that  they  are  not  so  satisfied 
of  the  correctness  of  the  conclusions  of  the  judges  below  on 
that  question  aa  to  be  able  to  advise  Her  Majesty  to  rest  her 
affirmance  of  the  judgment  appealed  from  upon  them.^ 

It  is  also  unnecessary,  after  what  they  have  just  intimated, 
for  them  to  consider  the  point  raised  by  Mr.  Watkin  Wil- 
liams, that  in  one  way  of  accounting  for  the  damage,  the 
injury,  if  done  in  the  ship,  would  fall  within  the  excepted 
peiils  mentioned  in  the  bill  of  lading. 
16  Ei^G.  Rep.  6 
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Their  Lordships  will  now  proceed  to  the  defence  founded 
32.7]  on  the  *condition  in  the  bill  of  lading,  that  no  claim 
^hatevet  for  damage  will  be  admitted  unless  made^  before 
the  goods  are  removed. 

It  was  not,  and  could  not  be  denied,  that  this  condition, 
stringent  as  it  is,  was  binding  on  the  consignees ;  but  its  ap- 
plication to  the  claim  in  question  was  disputed.  It  was 
contended  that  "before  the  goods  are  removed"  meant  re- 
moval from  the  ship  at  Montreal,  and  not  from  the  railway 
station  at  Toronto  ;  and  that  the  condition  applied  only  to 
apparent  damage,  and  the  injury  sustained  by  the  tea  was 
not  such  damage. 

There  is  undoubtedly  difficulty,  owing  to  the  ambiguous 
language  and  inconsistent  provisions  of  the  bill  of  lading,  in 
determining  whether  the  removal  referred  to  was  that  from 
the  ship  or  the  railway  station.  The  construction  most  con- 
sistent with  the  rest  of  the  instrument  seems  to  point  to  the 
latter  place.  It  was  at  the  railway  station  that  in  express 
terms  the  goods  were  to  be  delivered  to  the  plaintiffs, 
"freightbeing  payable  by  the  consignees  as  per  margin;" 
this  freight  being,  as  it  was  admitted,  a  througn  freight  from 
London  to  Toronto.  By  another  clause  it  is  provided  that 
"goods  must  be  taken  away  within  twenty  hours  after  ar- 
rival at  the  railway  station  to  which  they  are  destined." 
Again,  freight  is  made  due,  if  payable  by  consignees,  "on 
arrival  at  the  place  of  destination."  On  the  other  hand  it 
was  pointed  out  that  it  is  provided  that  the  goods  are  to  be 
delivered  from  the  ship's  deck,  where  the  snip's  responsi- 
bility shall  cease,  and  this  delivery  is  to  be  to  the  railway 
company ;  but  although  the  liability  of  the  ship  for  the 
subsequent  damage  then  ceases,  it  would  be  the  duty  of  the 
ship  to  contract  with  the  railway  company  to  carry  on  the 
goods  to  Toronto,  and,  as  already  observed,  the  railway 
station  is  spoken  of  as  the  place  of  destination,  and  it  is 
there  the  goods  are  to  be  delivered  to  the  plaintiffs.  • 

The  clause,  ^'The  goods  to  be  taken  from  alongside  by 
the  consignee  immediately  the  vessel  is  ready  to  discharge, 
or  otherwise  they  will  be  landed  and  stored  at  the  expense 
of  the  consignee,  and  at  his  risk" — is  no  doubt  opposed  to 
the  above  construction,  but  this  clause  is  inconsistent  with 
the  engagement  of  the  shipowner  to  send  on  by  railway  at 
a  througn  freight  to  Toronto.  It  is  evidently  one  of  the 
printed  clauses,  and  cannot  control  the  specific  undertaking 
to  forward  the  goods  to  Toronto. 

328]    *Mr.  Cohen,  in  insisting  that  the  condition  referred 
to  the  removal  from  the  ship,  desired  to  assist  his  main  con- 
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tention  that  the  condition  should  be  confined  to  claims  for 
apparent  damage,  since  there  being,  as  he  said,  little  oppor- 
tunity for  examination  on  a  delivery  from  the  ship's  side,  it 
would  be  unreasonable  to  suppose  the  parties  intended  it  to 
apply  to  claims  other  than  for  such  damage.  Supposing, 
however,  removal  from  the  ship  was  meant,  that  construc- 
tion would  not,  in  their  Lordships'  view,  materially  assist 
his  contention ;  for  in  tTiat  case  the  railway  company  would 
be  the  agents  of  the  plaintiffs  to  receive  the  goods  from  the 
ship,  ana  if  the  plaintiffs,  who  had  come  under  this  strin- 
gent condition,  were  not  content  to  leave  the  examination 
of  the  packages  to  the  officers  of  the  company,  they  should 
have  taken  care  to  employ  a  competent  agent  for  that  pur- 
pose. There  were  shipping  sheds  on  the  wharf  alongside 
the  ship  in  which  the  packages  on  being  landed  were  placed, 
and  where  the  goods  remained  in  charge  of  the  agents  of 
the  ship,  who  sorted  and  afterwards  delivered  them  to  the 
railway  company's  servants.  There  is  no  reason  for  sup- 
posing that  opportunity  would  not  have  been  afforded  in 
these  sheds  for  inspecting  and  examining  the  packages. 

But  the  principal  contention  on  behalf  of  the  plaintiffs 
was  that,  whichsoever  was  the  place  of  removal  referred  to, 
the  condition  should  be  confined  to  apparent  damage.  Now 
its  language  is  plain,  and  without  any  ambiguity.  The 
first  branch  of  it,  '*no  damage  that  can  be  insured  against 
will  be  paid  for,"  although  limited  to  insurable  damage, 
clearly  applies  to  such  damage,  whether  apparent  or  latent. 
The  words  of  the  last  branch  are  unlimited  and  universal — 
*'any  claim  whatever."  It  was  not  indeed  denied  that  these 
words  would  in  their  natural  sense  include  all  damage,  but 
it  was  said  they  should  be  construed  as  the  usual  acknowl- 
edgment found  in  bills  of  lading,  "shipped  in  good  con- 
dition," has  been,  and  confined  to  external  and  patent 
damage.  It  is  to  be  observed,  however,  that  although  the 
general  understanding  may  have  been  so  to  limit  the  words 
of  this  acknowledgment  it  is  not  an  uncommon  practice  to 
qualify  them  by  such  expressions  as  "weight,  value,  and 
contents  unknown." 

But  in  truth  the  supposed  analogy  does  not  exist.  This 
is  a  condition  for  the  shipowners'  benefit,  and  it  may  well 
be  that  stale  *claims  for  latent  damage  were  those  [329 
against  which  he  most  desired  to  guard.  Tea  is  an  article 
peculiarly  liable  to  such  damage.  It  may  be  injured  not 
only  by  contact  with,  but  by  the  vapors  or  orders  arising 
from,  other  substances,  as  in  this  case  from  chloride  of  lime. 
In  the  long  voyage  from  China,  even  if  sound  when  slupx)ed, 
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and  in  the  removal-  and  storage  of  it  in  England,  it  may 
have  been  subject  to  noxious  influences  whicn  would  spoil 
or  deteriorate  its  condition  without  any  external  appear- 
ance of  damage.  Its  susceptibility  to  similar  injury  would 
of  course  also  exist  after  it  was  taken  from  the  ship  and 
stored  or  otherwise  dealt  with  by  the  merchant.  A  ship- 
owner may  choose  to  say,  I  will  not  be  liable  for  any  dam- 
age to  an  article  of  this  kind,  unless  a  claim  is  made  so  that 
it  may  be  looked  into  and  checked  by  my  agents  before  the 
goods  are  removed  from  their  control.  And  when  a  con- 
dition to  this  effect  is  found  in  a  bill  of  lading,  expressed  in 
language  which  in  its  ordinary  and  natural  sense  includes 
all  damage  whether  latent  or  not,  can  the  courts  undertake 
to  say  it  is  so  unreasonable  that  the  parties  could  not  have 
meant  what  they  have  said  ?  No  doubt  this  condition  may 
bear  hardly  on  consignees,  but  so  also  may  the  very  large 
exceptions  to  the  responsibility  of  the  shipowner  inserted 
in  the  body  of  this  bUl  of  lading.  Certainly  no  reasons  for 
narrojying  the  scope  of  the  condition  can  be  gathered  from 
the  general  tenor  of  the  instrument,  which  is  manifestly 
framed  throughout  with  a  view  to  exempt  the  shipowner 
(as  far  as  could  be  foreseen)  from  liability  for  damage.  It 
may  be  that  this  has  been  done  to  an  unreasonable  extent,  but 
the  plaintiffs  are  merchants  and  men  of  business,  and  can- 
not be  relieved  from  an  improvident  contract,  if  it  really  be 
improvident.  Possibly  in  shipping  under  bills  of  lading 
thus  framed,  the  merchant  gets  a  corresponding  advantage 
in  a  lower  rate  of  freight. 

None  of  the  cases  cited  at  the  bar  bear  a  close  analogy  to 
the  present.  The  decisions  relating  to  conditions  common 
in  the  sales  of  horses,  providing  that  the  liability  on  the 
warranty  shall  cease  at  a  certain  date,  were  referred  to,  in 
which  it  has  been  hel^  that  latent  defects  are  within  them 
(see  Sfrnart  v.  Hyde  {) ;  Chapman  v.  Gwyther (') ). 

Reference  was  also  made  to  a  well-known  class  of  decis- 
330]  ions  on  *policies  of  fire  insurance,  in  which  con- 
ditions, requiring  claims  to  be  sent  in  within  specified 
periods,  have  been  strictly  construed.  In  a  recent  appeal 
before  this  tribunal  from  the  Court  of  Queen's  Bench  in 
Canada  ( WJiyte  v.  Western  Assurance  Company\  in  which 
a  question  arose  whether  the  period  of  thirty  days  for  send- 
ing in  proofs  of  the  claim  was  a  material  part  of  the  con- 
dition, Lord  Justice  Mellish,  in  delivering  the  opinion  of  the 
Committee,  observed:  ^'It  was  said  that,  although  it  was  a 
condition  precedent  that  the  proofs  should  be  sent  in,  yet 

(»)  8  M.  &  W.,  728.  («)  Law  Rep.,  1  Q.  B.,  463. 
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the  period  of  thirty  davs  was  not  material ;  but  if  that  were 
BO,  tnen  there  would  oe  no  time  at  all  appointed  within 
which  the  proofs  were  to  be  sent  in,  and  the  assured  might 
wait  one  or  more  years  before  he  sent  in  his  proof,  and  still 
be  entitled  to  recover,  which  would  appear  to  be  entirely 
contrary  to  the  true  meaning  of  the  condition."  Exactly 
the  same  consequences,  if  the  plaintiff's  construction  of  the 
condition  were  to  prevail,  might  happen  in  this  case,  and 
would  be  equally  opposed  to  its  meaning. 

But  if  any  limitation  of  the  condition  could  be  implied, 
it  could  not  reasonably  go  further  than  to  exclude  such 
damage  only  as  could  not  on  an  examination  of  the  pack- 
ages, conducted  with  proper  care  and  skill  at  the  place  of 
removal,  have  been  discovered,  and  their  Lordships  think 
it  appears  upon  the  evidence  that  if  such  an  examination 
had  taken  place,  either  at  the  shipping  sheds  at  Montreal  or 
the  railway  station  at  Toronto,  the  damage  complained  of 
might  have  been  discovered.  The  odor  of  chloride  of  lime, 
even  from  the  packages  themselves,  was  very  strong.  A 
peculiar  smell  was  perceived  by  McFarlane,  the  plain- 
tiffs' foreman,  as  soon  as  they  were  delivered,  and  he  not 
only  called  the  attention  of  the  railway  carmen  to  it,  but 
made  a  memorandum  on  some  of  the  receipts  that  the  pack- 
ages were  damaged. 

Again,  Mr.  Mills,  a  witness  whose  tea  formed  part  of  the 
Med  way's  cargo,  upon  examining  his  packages  on  the 
wharf  at  Montreal  on  the  day  they  were  landed,  discovered 
that  thev  were  damaged  by  chloride  of  lime  and  carbolic 
acid.     Me  says  the  smell  was  quite  perceptible. 

The  surveyors,  also,  who  examined  the  plaintiffs'  tea  on 
the  18th  of  May,  report  that  they  found  '.'the  packages," 
as  well  as  *the  contents,  impregnated  with  the  odor  [331 
of  chloride  of  lime.  It  is  true  the  stevedores  employed  in 
unloading  the  ship  say  they  did  not  observe  any  smell  about 
the  packages ;  but  they  do  not  appear  to  have  examined  or 
even  handled  them. 

Their  Lordships  cannot  doubt  thsit  if  a  competent  agent 
of  the  plaintiffs,  like  McFarlane,  had  been  ready  to  receive 
the  packages,  either  at  the  shipping  sheds  or  the  railway 
station,  the  smell  would  have  been  at  once  detected  by  him, 
and,  having  detected  it,  he  might  without  difficulty  have 
further  examined  the  tea  by  taking  and  testing  samples 
from  the  packages  in  the  simple  and  usual  manner  de- 
scribed by  the  surveyors.  The  damage  would  then  have 
been  fully  disclosed,  an(^  a  claim  in  respect  of  it  might  have 
been  made  before  the  packages  were  removed. 
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The  opinion  of  their  Lordships,  whilst  it  sustains  the 
second  "  consid^rant "  of  the  judgment  under  appeal,  rests 
entirely  on  the  express  condition  in  the  bill  of  lading. 
Some  of  the  learned  judges  below  gave  the  same  effect  to  it ; 
but  all  of  them  fbund  their  decision,  in  part  at  least,  upon 
the  maritime  law  of  France,  and  article  1680  of  the  Cana- 
dian Civil  Code,  applying  the  principles  derived  from  these 
sources  to  what  upon  the  evidence  they  deem  to  be  unrea- 
sonable and  unfair  delay  on  the  part  of  the  plaintiffs.  It 
is  often  useful,  especially  in  mercantile  cases,  to  refer  for 
illustration  to  the  laws  and  usages  of  countries  other  than 
that  whose  law  governs  the  particular  case.  But  the  judges 
seem  to  have  gone  further,  and  to  have  thought  that  a  sub- 
stantive defence  arising  from  the  delay  might  be  founded 
upon  their  own  law.  Their  Lordships,  therefore,  think  it 
right  to  observe  that,  in  their  opinion,  the  bill  of  lading, 
having  been  made  in  England  by  the  master  of  an  English 
ship,  IS  a  contract  to  be  governed  and  interpreted  by  Eng- 
lish law,  and  that,  whilst  the  presumptions  arising  from  the 
conduct  of  the  plaintiffs  may  properly  be  regarded  in  de-* 
termining  the  question  whether  the  damage  was  in  fact 
done,  as  they  assert,  in  the  ship,  neither  their  conduct,  nor 
the  delay  in  making  the  claim,  would  constitute  by  Eng- 
lish law  an  answer  to  the  action,  apart  from  the  express 
condition  in  the  bill  of  lading  (see  Peninsular  and  (hien- 
tal  Company  v.  Shand  (*) ;  Lloyd  v.  Ouibert  (*) ). 
332]  *Ih  the  result  their  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  the  judgment  appealed  from,  and  to 
dismiss  this  appeal  with  costs. 

Solicitors  for  the  appellants  :  Pugh^  Cooper  <fe  Holmes. 
Solicitors  for  the  respondents :  Parker  <fe  Clarke.* 

(»)  8  Moore's  P.  C.  (N.S.),  272.  («)  6  B.  A  S.,  100. 
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[1  Appeal  Cases,  884.] 

J.C.  n  Feb.  29;  March  1,  2,  8  ;  May  16,  1876. 

[PRIVY  COUNCIL.] 

*The  Mayor,  Aldermen  and  Citizens  of  the  [384 
City  of  Montreal,  Defendants ;  and  The  Honorable 
Lewis  Thomas  Drummond,  Plaintiff  ("). 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN*S  BENOH  FOR  LOWER  CANADA, 
IN  THE  PROYINCE  OF  QUEBEC. 

JBqtropriaium — Action  of  Indemnify — CompentcUion — Chmna  one  End  of  a  Street  not 
an  Interference  with  the  Rights  of  the  Oumere  of  HbvAea  adjoining  thereto — Art  407 
of  the  Civil  Code  of  Canada— 21  de  28  VicL  c.  60  {Canada). 

Declaration  that  plaintiff  had  built  eif  ht  houses  fronting  St.  F.  Street,  which  at 
one  ^od  opened  into  B.  Street,  and  at  the  other  into  St.  J.  Street,  and  that  these 
houses,  being  in  immediate  proximity  to  the  B.  station  of  the  Grand  Trunk  RaU- 
vay  Company,  had  acquired  great  value  as  boarding  houses  and  shops ;  that  the  de- 
fendant municipal  corporation  of  the  city,  "without  any  previous  notice  to  the 
plaintifF,  and  without  any  indemnity  previously  offefed  to  nim,  forcibly,  illegally. 


wrongfully,  et  par  voie  de  fait  closed  tup  St.  F.  Street,  and  built  from  the  south 


end  of  hiB  houses  to  the  opposite  side  of  the  street  a  close  wooden  fence  about 
fifteen  feet  in  height ;"  that  in  consequence  the  street  had  "  become  a  cul  de  sac,  and 
the  occupants  of  the  houses  had  lost  their  natural  means  of  egress  and  regress.** 

Pleas,  that  the  defendant  corporation  in  closing  the  street  had  not  committed  "  un 
acte  d^  yiolenoe  et  ill6gaUt6  ou  une  voie  de  rait;"  that  they  had  only  exercised 
a  privilege  and  used  a  power  conferred  upon  them  by  their  charter  of  incorpora- 
tion, *-  et  qu'en  exer9ant  ce  privilege  ils  n'ont  pas  empi6td  sur  la  propri6t6  du  de- 
mandenr  *  that  in  the  several  acts  of  incorporation  of  the  city  the  Le^slature  had 
specially  designated  the  cases  in  which  they  were  liable  to  indemnify  individuals 
from  the  damages  resulting  from  the  exercise  of  their  powers,  that  is  to  say: 
1.  ^expropriation  foro6e ;  2.  Le  changement  de  site  des  marches ;  8.  Le  changement 
de  niveau  des  trottoirs ;  that  whilst  acting  within  the  limits  of  their  powers  they 
were  not  responsible  for  damage ;  and  that  the  street  "  n'a  pas  dt6  obstru6e  en  fiice 
des  maissons  ou  de  la  propria t6  du  demandeur,  et  ses  locataires  ont  actuellement 
entr^  et  sortie  par  la  dite  rue." 

It  appeared  that  the  corporation  closed  the  street  under  the  authority  of  a 
*by-law  made  in  pursuance  of  23  Vict,  c  72 ;  that  the  only  effect  of  making  [385 
the  street  a  cul  de  sac,  so  far  as  the  rights  of  access  and  passage  are  concerned 
(apart  from  the  loss  of  customers),  is  that  uie  plaintiff^s  tenants  have  to  go  by  other 
streets  and  further  to  reach  the  southern  part  of  the  city.  There  was  no  evidence 
of  special  damage  by  reason  of  the  loss  of  customers ;  nor  of  deprivation  of  light 
to  an  actionable  d^ee : 

Hddj  that  assummg  the  plaintiff  to  have  rights  in  St  F.  Street  which  had  sus- 
tained damage,  his  property  had  not  been  invaded  in  a  way  to  constitute  "  une 
expropriation,"  nor  had  ne  established  an  injury  which  would  give  him  a  right  to  a 
previous  indemnity  under  art.  407  of  the  Civil  Code,  so  as  to  make  the  corporation 
wrongdoers,  and  their  act  in  closing  the  street  a  trespass  and  "  une  voie  de  fait " 
because  such  indemnity  had  not  been  paid.  .His  claim  (if  any)  should  be  prosecuted 
under  the  provisions  of  the  act  relating  to  expropriations  by  the  corporation  (27  <b 
28  Vict  CL  60). 

By  the  law  of  France  the  closing  one  end  only  of  a  street  is  not  such  an  interfer- 

(*)  Preteni:     Sir  James  W.  Colviue,  Sn  Barnxs  Pracock,  Sib  Momtaguk  £. 
SiOTH,  and  Sni  Robbrt  P.  Coluer. 
O  Reversiiig  18  Lower  Canada  Jurist,  226. 
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cnce  with  the  rights  possessed  by  the  owners  of  hoases  adjoining  thereto  of  access 
and  passage  as  will  give  a  claim  to  compensation. 

The  special  acts  relating  to  this  corporation  must  be  read  in  connection  with  27  A 
28  Vict.  c.  60,  which  prescribes  the  particular  mode  in  which  the  compensation  pay- 
able to  any  party  "  by  reason  of  any  act  of  the  Council  for  which  they  are  bound 
to  make  compensation  "  should  be  ascertained.  But  actions  of  indemnity  for  dam- 
age in  respect  of  such  acts  are  excluded  by  necessary  implication ;  for  they  assume 
that  the  acts  in  respect  of  which  they  are  brought  are  unlawful,  whilst  the  claim 
for  compensation  under  the  statute  supposes  that  the  acts  are  rightfully  done  mider 
statutable  authority. 

Jones  y.  Statuiead  Railway  Company  Q)  approved 

This  was  an  appeal  from  a  judgment  (June  20,  1874)  of 
the  Court  of  Queen  s  Bench  (appeal  side)  for  Lower  Canada, 
confirming  with  costs  in  favor  of  the  respondent  above 
named  a  judgment  of  the  Superior  Court  (September  30, 
1872),  also  in  favor  of  the  respondent.  The  action  in  which 
the  judgments  were  passed  was  brought  on  the  27th  of 
July,  1868,  by  the  respondent,  to  recover  from  the  ap'pel- 
lants  compensation  for  injury  caused*  to  several  houses  be- 
longing to  the  respondent,  by  the  acts  of  the  appellants  in 
stopping  up  a  street  called  St.  Felix  Street,  under  the  fol- 
lowing circumstances : 

The  respondent  had  been  for  many  years  the  owner  of  a 

{)lot  of  land  in  the  city  of  Montreal,  in  the  form  of  a  paral- 
elogram,  bounded  at  the  two  ends  respectively  by  Moun- 
tain Street  and  St.  Felix  Street,  and  on  one  side  by 
Bonaventure  Street,  and  on  the  other  side  by  the  railway 
station  of  the  Grand  Trunk  Railway  of  Canada. 
386]  *St.  Felix  Street,  until  the  events  hereinafter  men- 
tioned, after  passing  the  property  of  the  respondent,  crossed 
the  railway  of  the  Grand  Trunk  Railway  Company,  close 
to  the  platform  at  which  most  of  the  passengers  from  the 
passenger  trains  alighted,  and  joined  the  street  on  the  other 
side  of  the  railway.  In  1854  and  1855  the  respondent  built 
upon  this  plot  or  land  certain  tenements,  some  of  which 
fronted  on  St.  Felix  Street ;  one  of  which  in  the  south-west 
corner,  abutting  on  the  railway,  was  in  1866  converted  into 
a  small  hotel ;  the  houses  in  St.  Felix  Street  were  greatly 
enhanced  in  value  by  reason  of  their  proximity  to  the  sta- 
tion, though  passengers,  in  order  to  reach  the  street  from 
the  platform,  were  obliged  to  pass  along  some  yards  of  rail- 
way and  cross  the  switches  and  sidings,  which  was  contrary 
to  the  regulations  of  the  company. 

Down  to  1862  St.  Felix  Street  ran  from  St.  Joseph  Street, 
on  the  south  side  of  Bonaventure  Street,  to  Bonaventure 
Street,  but  in  that  year  it  was  continued  and  opened  out  on 
the  north  side  of  Bonaventure  Street,  and  the  respondent 
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paid  the  appellants  $103  70c.  as  bis  share  of  the  expenses 
incurred  in  opening  out  the  street. 

In  the  year  1863  the  Grand  Trunk  Railway  Company  ob- 
tained an  act  of  Parliament  empowering  them  to  construct 
in.  the  neighborhood  of  ChaboiUez  Square  a  station  for  the 
city  of  Montreal,  in  pursuance  of  which  they  greatly  en- 
larged the  old  passenger  station  of  the  Lachine  line  abut- 
ting upon  Bonaventure  Street,  and  in  the  same  year  removed 
their  passenger  traffic  from  some  distance  outside  Montreal 
to  the  new  station.  On  the  14th  of  January,  1864,  they  en- 
terfed  into  an  agreement  with  the  appellants  to  enlarge  the 
station,  and  transfer  thither  their  goods  traffic  also,  the  ap- 
pellants undertaking  on  their  part  to  close  St.  Felix  Street, 
•and  to  open  a  new  street  to  the  south  of  the  station,  to  be 
called  Albert  Street. 

On  the  11th  of  September,  1866,  the  following  by-law  to 
discontinue  a  portion  of  St.  Felix  Street  was  passed  by  the 
council  of  the  city : 

"  Whereas  it  is  deemed  expedient,  in  the  interest  of  the 
public,  to  open  a  new  street  from  ChaboiUez  Square  to 
Mountain  Street,  and  to  discontinue  a  portion  of  St.  Felix 
Street ; 

*'*It  is. ordained  and  enacted  by  the  said  council,  [387 
and  the  said  council  do  hereby  ordLain  and  enact : 

"That  a  street  to  be  called  Albert  Street  be  opened  from 
ChaboiUez  Squii-e  to  Mountain  Street  at  a  width  of  80  feet 
English  measure ;  and  that  that  section  of  St.  Felix  Street, 
tinted  red  on  the  plan  hereunto  annexed,  extending  from 
the  line  of  the  said  Albert  Street  towards  St.  Bonaventure 
Street  and  measuring  171  feet  6  inches  on  the  south-west 
line  of  St.  Felix  Street,  and  176  feet  on  the  north-east  line 
thereof,  be  henceforth  discontinued." 

The  transfer  of  the  business  of  the  railway  to  Bonaven- 
ture station  was  carried  out  by  the  end  of  1866 ;  it  necessi- 
tated the  laying  of  a  large  number  of  rails  from  the  station 
to  Mountain  Street,  and  the  construction  of  sidings  for  the 
shunting  and  marshalling  of  trains ;  and  the  level  crossing 
at  St.  Felix  Street  was  thereby  rendered  very  dangerous. 
Thereafter  the  appellants,  the.  corporation  of  Montreal  (who 
were  incorporated  by  4  Vict.  c.  36,  various  powers  for  the 
regulation  of  the  city  having  been  conferred  on  them  by 
successive  enactments  of  the  Canadian  Legislature),  in  June, 
1867,  caused  to  be  erected  a  solid  wooden  barrier  12  feet 
high  from  the  southern  corner  of  the  respondent's  tene- 
ments immediately  adjoining  the  said  hotel,  across  St.  Felix 
Street. 

16  Eng.  Rep.  7 
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The  declaration  stated  that  in  or  about  the  month  of  June, 
1867,  ''the  said  defendants,  without  any  previous  notice 
given  to  the  plaintiff,  without  any  indemnity  being  pre- 
viously offered  to  him,  forcibly,  illegally,  wrongfully,  et  par 
voie  de  fait,  closed  up  the  said  St.  Felix  Street,  and  built 
up,  or  caused  or  permitted  to  be  built,  from  the  south  end 
oi  his  the  said  plaintiff's  house  in  the  said  St.  Felix  Street, 
to  the  opposite  side  of  the  same  street,  a  close  wooden  fence, 
fifteen  feet  or  thereabouts  in  height. 

"That  in  consequence  of  the  construction  of  the  said  fence 
that  part  of  the  said  St.  Felix  Street  whereon  the  plaintiff's 
houses  are  built  has  become  a  cul  de  sac,  the  occupants  of 
the  houses  therein  have  lost  their  natural  means  of  egress 
and  ingress,  and  have  been  deprived  of  their  ordinary  means 
of  support. 

''That  one  of  the  tenants  of  the  said  plaintiff  who  occu- 
pied several  tenements  at  the  south-east  corner  of  the  said 
St.  Felix  Street,  at  the  time  of  the  closing  thereof  as  afore- 
388]  said,  as  a  *restaurant  and  hotel  or  boarding  house 
soon  after,  to  wit,  within  three  weeks  from  the  construction 
of  the  said  fence,  abandoned  the  premises  leased  to  him  by 
the  plaintiff,  for  the  reason  that  nis  business  had  been  en- 
tirely destroyed  by  the  closing  of  the  said  street  as  afore- 
said ;  the  portion  of  the  said  street  in  question  on  which  the 
plaintiff's  houses  are  built  has  been  to  a  great  extent  de- 
prived of  light. 

"  That  in  consequence  of  the  closing  up  of  the  said  street 
the  costs  of  making  and  maintaining  that  part  of  the  said 
street  which  lies  before  his  said  houses  has  been  thrown 
upon  the  plaintiff  for  all  times  hereafter. 

"That  he  hath  been  otherwise  and  still  more  damnified 
by  the  loss  of  the  prospective  value  of  all  his  said  property 
in  the  said  St.  Felix  Street,  the  plaintiff  alleging  that  had  it 
not  been  for  the  grievances  and  trespasses  committed  by  the 
defendants,  the  said  last-mentioned  property  would  in  all 
probability,  and  especially  in  view  of  vanous  improvements 
contemplated  and  about  to  be  undertaken  in  the  immediate 
vicinity  thereof,  have  at  least  trebled  in  value  within  three 
or  four  years  from  this  day. 

"That  by  reason  of  all  which  premises  that  have  been 
hereinbefore  alleged,  the  plaintiff  had  suffered  damage  to 
the  amount  of  $6,000." 

The  appellants,  in  their  plea  of  the  23d  of  September,  1868, 
traversed  the  allegations  of  the  respondent,  except  so  far  as 
they  might  be  directly  admitted  by  the  plea,  and  said  they 
were  not  responsible  for  the  damages  which  the  respondent 
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claimed  to  have  suffered ;  and  that,  supposing  he  had  sus- 
tained damage  under  the  circumstances  mentioned  in  the 
declaration  they  were  not  bound  to  make  him  compensa- 
tion, and  proceeded : 

"Qu'en  fermant  la  Rue  St.  P61ix,  les  Defendeurs  n'ont 
pas  commis  un  acte  de  violence,  d'illegalite,  ou  une  voie  de 
lait,  comme  le  pretend  et  Pallegue  erronement  le  Deman- 
denr,  mais  ils  n'ont  fait  qu'exercer  un  privilege,  user  d'un 

Souvoir  qui  leur  a  6te  confer^  positivement  par  leur  charte 
'incorporation,  et  qu'en  exergant  ce  privilege  ils  n'ont  pas 
empiete  sur  la  propriety  du  Demandeur. 

''Que  dans  les  difl6rents  actes  d' incorporation  de  la  Cit6 
de  Montreal,  le  Legislateur  a  designe  specialement  les  cas 
ou  la  dite  cite  serait  tenue  d'indemniser  les  individus  pour 
les  domma^es  qui  pourraient  *leur^  resulter  de  [389 
I'exercice  d  aucun  des  pouvoirs  conferes  a  la  dite  cite, 
savoir:  1.  L' expropriation  forcee;  2.  Le  changement  de 
site  des  marches ;  3.  Le  changement  de  niveau  des  trottoirs 
dans  la  dite  cit6;  hors  ces  cas,  la  dite  cite,  taut  qu'elle 
n'excede  point  ses  attributions  et  n'agit  que  dans  les 
limites  de  ses  pouvoirs,  n'encourt  aucune  responsabilit6 
vis-a-vis  des  tiars. 

"  En  consequence,  les  defendeurs  invoquent  cette  rdgle  de 
droit,  *Qui  jure  suo  utitur,  damnum  non  facit.' 

"Que  la  dite  Rue  St.  Felix  n'a  pas  ^te  obstru^e  en  face 
des  maisons  ou  de  la  propriety  du  Demandeur,  et  ses  loca- 
taires  ont  encore  actuellement  entree  et  sortie  par  la  dite  rue, 
et  le  Demandeur  par  suite  de  la  fermeture  de  la  dite  rue, 
dans  la  ligne  sud-est  parallele  a  sa  propriete,  n'6prouve 
aucun  dommage  par  diminution  du  loyer  ou  des  vues,  et  il 
n'est  pas  oblig6  a  I'entretien  de  la  dite  Rue  St.  Felix  plus 
qu'auparavant. 

"Enfin  les  dommages  reclames  par  le  Demandeur  sont 
d'une  nature  Equivoque  et  incertaine,  et  il  ne  pent  legale- 
ment  les  6tablir. 

"Pour  quoi  les  Defendeurs  concluent  au  deboute  de  T ac- 
tion du  Demandeur  avec  d^pens,  dont  les  soussign6s  deman- 
dent  distraction." 

The  respondent  answered  this  plea  on  the  26th  of  October, 
1868,  and  afterwards  by  an  incidental  supplementary  de- 
mand of  the  21st  of  November,  1870,  raised  his  claim  for 
damages  to  £12,000. 

On  the  21st  of  December,  1870,  the  cause  came  on  for 
hearing  in  the  Superior  Court  before  Mr.  Justice  Berthelot, 
who,  on  the  29th  of  April,  1871,  gave  an  interlocutory  judg- 
ment, ordering  that  tnree  experts  should  be  appointed  to 
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examine  and  report  what  was  the  amount  of  the  damage 
sustained  by  the  respondent. 

On  the  20th  of  May,  1872,  the  experts  filed  separate 
reports  estimating  the  damages  respectively  at  $2,000,  $i3,000, 
and  $4,000. 

On  the  26th  of  June,  1872,  the  cause  came  on  again  for 
hearing  on  the  merits  before  Mr.  Justice  Beaudry,  and  on 
the  30th  of  September,  1872,  the  court  gave  judgment  in 
favor  of  the  respondent  for  $3,000,  with  interest  and  costs. 

The  present  appellants  appealed  from  that  judgment  to 
the  Court  of  Queen's  Bench  for  Lower  Canada,  and  the 
respondent  presented  a  cross  appeal  claiming  that  the  dam- 
ages should  be  increased,  and  tne  two  appeals  came  on  for 
390]  hearing  on  the  16th  of  *September,  1873,  before  Du- 
val, C.  J.,  Badgley,  Taschereau,  Mackay,  and  Torrance,  JJ., 
and  were  reheara  on  the  17th  of  March,  1874,  before  Tas- 
chereau,  Ramsay,  Sanborn,  Mackay,  and  Torrance,  JJ.,  and 
on  the  20th  of  June,  1874,  the  court  gave  judgment  confirm- 
ing the  judgment  of  the  court  below,  and  dismissing  both 
appeals  with  costs,  Mackay  and  Torrance,  JJ.,  dissenting. 

Mr.  WiUSy  Q.C.,  and  Mr.  OibbSj  for  the  appellants. 

Mr.  BompaSy  and  Mr.  K,  Dighy^  for  the  respondent. 

Mr.  Wills ^  Q.C.,  for  the  appellants:  The  corporation  of 
the  city  of  Montreal,  in  regard  to  the  act  complained  of  by 
the  respondent,  exercised  and  did  not  exceed  the  powers 
vested  in  it  by  the  provincial  act  (23  Vict.  c.  72),  and  the 
other  enactments  and  by-laws  under  which  they  had  power 
to  discontinue  streets.  The  corporation  was  not  bound, 
before  closing  St.  Felix  Street,  to  offer  to  pay  back  to  the 
respondent  the  special  tax  paid  by  him*  to  the  corporation 
of  the  city  of  Montreal  in  1862  in  respect  of  the  extension 
then  made  of  the  street.  The  respondent,  moreover,  did  not 
suffer  any  special  damage  from  the  discontinuance  of  the 
street  differing  in  kind  or  degree  from  that  suffered  by  the 
general  public.  In  no  case  could  this  action,  which  is  in 
form  for  a  wrong,  be  maintained ;  if  the  respondent  had  any 
right  at  all,  which  is  denied,  it  could  only  be  by  way  of 
compensation  and  not  by  way  of  action.  In  fact,  the  respon- 
dent was  only  prevented  by  the  discontinuance  of  this  street 
from  doing  that  which  he  nad  no  business  to  do.  He  refer- 
red to  a  book  of  rules  and  regulations  of  the  Grand  Trunk 
Railway  of  Canada,  according  to  which  strangers  were  per- 
emptorily forbidden  to  trespass  oii  the  company's  line  or  on 
the  lines  worked  by  the  confpany :  Railways  Clauses  Act, 
Canada,  Consol.  Stat.,  22  Vict.  c.  66,  s.  18.  With  regard  to 
the  powers  under  which  the  corporation  acted  in  closing  the 
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Street,  see  provincial  act  14  &  15  Vict.  c.  128,  ss.  58  and  64 ; 
23  Vict.  c.  72,  8.  10,  subs.  6;  the  Council's  by-law  of  the 
11th  of  September,  1866,  and  27  &  28  Vict.  c.  60,  ss.  7, 11,  13, 
15,  and  18.  These  sections  provide  for  the  necessary  ex«ro- 
priation  and  special  assessment  consequent  *upoii  [391 
the  corporation  resolving  upon  any  improvements  which 
necessitate  the  acquisition  of  real  p]X)perty,  and  also  for  the 
appointment  of  commissioners  to  determine  the  price  or 
compensation  to  be  paid  for  the  same,  and  for  the  noD[iolo- 
gation  of  the  report  containing  its  appraisement  by  the 
Superior  Court. 

It  is  clear,  therefore,  that  any  claim  which  the  respondent 
may  have  would,  inasmuch  as  the  corporation  acted  strictly 
under  its  statutory  powers,  fall  to  be  determined  by  the 
commissioners  under  the  last-named  act.  The  claim  which 
he  has  instituted  for  damages  assumes  that  the  act  com- 
plained of  was  unlawful  and  wrongful,  and  therefore  the 
objection  to  the  form  of  action  and  procedure  adopted  is 
one  of  substance  and  not  of  form,  and  raises,  in  fact,  the 
question  of  jurisdiction  on  the  part  of  the  tribunal  to 
which  he  resorted.  See  Jones  v.  Stanstead  Railway  Com- 
pany C). 

It  is  contended  for  the  appellant  corporation  that  it  had 
the  power  to  close  this  street  without  grp.nting  any  compen- 
sation at  all  to  the  respondent.  When  a  statute  authorizes 
a  thin^  to  be  done,  and  does  not  expressly  authorize  com- 
pensation for  the  same,  then  the  doing  of  the  thing  author- 
ize4  is  damnum  absque  injuria^  and  the  pjaintiff  is  without 
a  remedy.  See  Oovernor  and  Company  of  British  Plaie 
Manufacturers  v.  Meredith  and  Others  ('),  which  is  the 
oldest  case  on  the  subject,  and  Dungeyw,  Mayor  ^  <6a,  of 
London  (*),  which  is  the  most  recent.  He  referred  also  to 
Ferrar  v.  Commissioners  of  Sewers  in  the  City  of  Lon- 
don (*).  [Sib  Montague  E.  Smith  :  We  have  no  general  law 
or  general  principle  by  which  compensation  is  given  in  such 
cases — it  is  entirely  statutory.]  It  is  strong  to  show  that  there 
is  no  general  le^l  right  to  compensation,  that  it  is  expressly 
provioied  for  m  so  many  particular  cases.  No  statutory 
compensation  is  provided  m  this  case,  and  we  say,  there- 
fore, none  at  all  can  be  claimed.  The  respondent  relies  on 
sect.  407  of  the  Civil  Code  of  Lower  Canada  that  "no  one 
can  be  compelled  to  give  up  his  property  except  for  public 
utility,  ana  in  consideration  of  a  just  indemnity  previ- 
ously paid ;"  and  contends  that  this  provision  is  in  accord- 

0)  Uw  Rep.,  4  p.  C,  98,  120.  («)  88  L.  J.  (C.P.),  298. 

C)  4  T.  R.,  794.  (*)  Law  Rep.,  4  Ex.,  227. 
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ance  with  the  old  French  law,  which  is  said  hj  him  to  have 
392]  required  persons  *who,  in  the  execution  of  works 
of  public  utility,  injured  the  property  of  others,  to  make 
confpensation  to  them. 

It  is  contended  for  the  appellant  that  a  destruction  of  % 
right  of  the  kind  which  is  the  subject  of  this  action  never 
was  included  under  the  old  French  law  of  expropriation. 
Sect.  407  of  the  Civil  Code  is  taken  bodily  from  sect.^545  of 
the  Code  Napoleon.  He  referred  to  sects.  644,  546,  and  546 
of  the  latter  Code  to  show  that  the  ownership  there  referred 
to  was  limited  to  the  ownership  of  corporeal  rights;  to 
Demolombe,  vol.  ix,  art.  640,  as  to  sense  of  the  word 
*'Propriete;"  art.  659,  whether  it  is  susceptible  of  expro- 
priation on  the  ground  of  public  utility ;  art.  666,  a  re-enact- 
ment of  the  common  law  of  France.  See  the  French  statute 
of  the  3d  of  May,  1841,  referred  to  in  that  article.  Also  to 
a  French  statute  of  the  16th  of  September,  1807,  on  the  same 
subject.  These  and  similar  French  statutes  do  not  provide 
compensation  in  similar  circumstances  to  the  present.  They 
bear  out  Demolombe' s  rule  as  to  expropriation;  and,  ac- 
cordingly, the  damage  alleged  in  this  case  does  not  fall 
under  the  head  of  expropriation,  nor  can  any  title  to  indem- 
nity arise  under  art.  407.  He  referred  also  to  statutes  of 
the  2l8t  of  May,  1836,  as  to  road  making.  (These  statutes 
are  to  be  found  in  the  Appendix  to  Royer-CoUard's  Codes 
Frangais.)  There  is  no  French  statute  which  he  had  been 
able  to  find  which  gives  compensation  in  such  cases  as  this. 
He  referred  to  Demolombe,  vol:  xii,  art.  699,  and  to  4irt. 
700,  upon  the  question  whether  the  right  in  this  case  would 
be  one  of  action  or  of  compensation.  He  referred  to  Husson 
(1851),  Legislation  des  Trav.  Pub.  p.  329 ;  Larombiere,  vol. 
ix,  p.  511,  No.  566-7;  Proudhon,  Domaine  Public,  vol.  i, 
p.  169,  vol.  ii,  pp.  344,  567 ;  Sourdat,  Traite  de  la  Responsa- 
bilite,  vol.  i,  p.  427,  No.  426 ;  Smith  v.  City  of  Boston  C). 
The  intension  of  the  Legislature  was  to  remove  cases  of  this 
kind  from  the  ground  which,  under  the  current  of  the  old 
French  authorities,  was  a  debatable  one ;  and  to  prescribe 
the  cases,  and  the  only  cases,  in  which  indemnity  should  be 
payable.  Then  as  to  the  damage  claimed,  there  is  none 
whatever  under  English  law:  see  Rieket  v.  Metropolitan 
393]  Railway  Company  (').  If  the  case  is  not  within  *27 
&  28  Vict.  c.  60,  s.  18,  no  compensation  can  be  claimed  at 
all ;  if  it  is  within  that  section,  it  is  so  for  all  purposes,  and 
the  compensation  must  be  aVarded  by  the  commissioners, 
and  not  oy  the  court,  in  an  action  of  this  nature. 

(>)  7  Cush.,  254  'Massachusetts  Cases).        (')  Law  Rep.,  2  II.  L.,  175. 
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Mr.  Gibbs,  on  the  same  side :  The  liability  of  this  corpo- 
ration (which  is  itself  a  creature  of  statute  law,  since, 
although  originally  created  by  royal  i)rerogative,  it  was 
made  the  subject  of  enactment  by  the  Legislature  established 
under  Imperial  Statutes  3  &  4  Vict.  c.  35)  to  pay  damage  in 
respect  of  its  legally  authorized  acts  must  oe  ascertained  from 
the  express  provisions  of  statute.  [He  referred  to  14  &  15 
Vict.  c.  128 ;  23  Vict.  c.  72 ;  and  27  &  28  Vict.  c.  60  ;  and  to 
the  Civil  Code  of  Canada,  art.  362.]  Then  as  to  the  applica- 
bility of  Art.  407  of  the  Code.  The  respondent  is  not 
deprived  of  his  property  within  the  meaning  of  that  article. 
[Sir  Montague  E.  Smith  :  No,  but  the  principle  there  laid 
down  applies  to  certain  classes  of  damage.  Mr.  Bom/pas : 
There  are  numerous  cases  decided  by  the  Court  of  Cassation 
to  show  that  this  case  of  damage  to  property  is  included.] 
Those  cases  ceased  at  a  certain  time ;  and  the  respondent 
here  is  deprived  of  that  which  is  a  servitude  under  sect.  381 
of  the  Civil  Code,  as  to  which  see  art.  1589  of  the  same 
Code.  The  distinction  is  between  expropriation,  ante- 
cedently to  which  there  must  be  a  just  indeinnity  paid,  and 
damsfge,  which  is  either  damnum  sine  injuria^  or  to  be  com- 
pensated for  under  the  special  provisions  of  27  &  28*  Vict. 
c.  60.  As  to  expropriation,  see  the  law  of  the  3d  of  May, 
1841,  in  the  Appendix  to  Codes  Francais ;  and  for  the 
nature  of  property,  see  art.  546  of  Code  IXapoleon ;  and  for 
procedure,  compare  Dufour,  Droit  Administratif,  vol.  v, 
p.  368,  with  27  &  28  Vict.  c.  60.  Although  in  cases  of  ex- 
propriation recourse  was  had  to  the  courts  of  law,  in  cases 
of  cbmage  it  was  to  the  administrative  tribunal,  the  councils 
of  prefecture,  which  acted  under  the  law  of  the  17th  of 
February,  1800 :  see  arts.  1382-3  of  the  French  Code.  It 
is  now  settled  that  every  case  of  tliis  nature,  except  the  ex- 
propriation of  land,  belongs  to  the  jurisdiction  of  the 
councils  of  prefecture.  The  result  of  the  authorities,  at 
least,  is  that  this  is  not  a  case  of  expropriation  :  see  Zacha- 
riae.  Droit  Civil  Francais,  tom.  ii,  sect.  277 ;  Sirey  (1852), 
*part  ii,  p.  91.  The  respondent  in  this  case  has  suf-  [394: 
fered  no  damage  in  respect  of  which  he  is  entitled  to  an^ 
compensation:  see  Dufour,  Droit  Administratif  applique, 
sect.  233;  Dufour,  Exprop.,  p.  275,  No.  263;  Metropolitan 
Board  of  Works  v.  McOarthy  (*) ;  Iveson  v.  Moore  (*),  cited 
in  RickeCs  Case  ;  Beckett  v.  Midland  Railway  Company  ('). 

Mr.  Bompas^  for  the  respondent :  The  question  is  whether 
under  the  statutes  the  corporation  can  shut  up  streets  with- 
out  giving    compensation    to    those    injuriously   affected 

0)  Lair  Kep.,  7  R  L.,  243.      (•)  1  Lcl  Rayin.,  491.       O  Law  Rep.,  8  0.  P.,  82. 
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thereby,  or  whether,  under  the  general  law  of  Canada  com- 
pensation is  due.  The  respondent  has  been  compelled  to 
give  up  his  propertv,  within  tiie  meaning  of  art.  407  of  the 
Code,  and  the  appellants  were  bound,  therefore,  as  an  ante- 
cedent condition,  to  indemnify  the  plaintiff.  The  Canadian 
Code  expresses  and  does  hot  abrogate  the  common  law  of 
Prance  upon  this  subject ;  and  in  Prance,  where  the  laws 
express  the  will  of  the  king  and  not  of.  the  people,  it  was  a 
maxim  of  the  common  law  that  the  king  could  not  take 
private  property  without  compensation.  See  Isambert, 
Anciennes  Lois  Prangaises,  vol.  vii,  p.  144 ;  Ordonnance  de 
Charles  VI,  Paris,  Avril  1407.  Consequently  the  old  Prench 
statutes  do  not  as  the  English  statutes  contain  express 
clauses  of  compensation.  If  the  king  gave  a  corporation 
the  right  to  take  property  for  purposes  of  utility,  the  com- 
mon law  gave  the  individual  a  right  to  compensation.  This 
right  remains  unless  it  is  expressly  taken  away  by  a  Cana- 
dian statute.  See  Dupeyronny  et  Delamarre,  p.  7,  sect.  10 ; 
Dalloz,  Jurisprudence  Generaie,  tit.  '*  Expropriation  i)our 
utility,"  sects.  5  and  6 ;  Sirey,  vol.  xxv,  pt.  1,  pp.  297,  301, 
where  a  question  arose  as  to  compensation  for  rights  of 
fishery.  A  servitude  is  such  a  right  as  ^ves  you  a  title  to 
indemnity  under  art.  545  if  you  are  deprived  of  it — whether 
it  is  called  servitude  or  quasi-servitude.  A  right  of  passage 
throughout  the  entire  street  belongs  to  the  owner  of  every 
house  in  it  as  such  a  servitude  within  the  meaning  of  the 
Prench  law.  '[He  referred  to  Proudhon,  Traite  du  Domaine 
Public,  vol.  i,  p.  509,  Nos.  369,  372,  374 ;  vol.  ii,  p.  343, 
395]  art.  670,  and  p.  346 ;  *Carasson,  No.  32,  p.  208  ; 
Pardessus,  Traite  des  Servitudes,  vol.  i,  p.  96,  No.  40 ; 
Demolombe,  vol.  xii,  arts.  699,  700,  701.]  [Sir  Barnes 
Peacock  :  Could  the  corporation  stop  up  the  road,  giving 
compensation  to  those  who  had  houses  on  either  side,  with- 
out incurring  any  liability  under  Prench  law  to  others  not 
having  servitudes  who  miglit  nevertheless  sustain  special 
damage?]  Art.  645  of  the  Prench  Code  includes  within  its 
scope  all  who  have  real  rights,  which  probably  would  not 
include  those  who  had  no  houses  on  either  side.  Por  Prench 
cases,  see  Sirey,  vol.  xxvi,  pt.  i,  p.  267 ;  Toton  of  Nantes  v. 
Bienassy^  pt.  ii,  p.  196 ;  Sirey,  vol.  xxix,  pt.  i,  p.  164. 

With  regard  to  the  Canadian  statutes,  some  of  them  ex- 
pressly give  compensation  in  all  cases  in  which  they  give 
power  to  take  property  for  public  utility ;  others,  including 
23  Vict.  c.  72,  do  not  provide*  for  compensation  in  an^  case. 
They  do  not  expressly  or  impliedly  take  away  the  right  to 
compensation ;  there  is  nothing  in  them  inconsistent  with 
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that  right  which  the  common  law  undoubtedly  gives.  He 
referrtS  to  36  Geo.  3,  c.  9,  s.  44;  3  &  4  Vict.  c.  36,  s.  43  ; 
4  Vict.  c.  22,  ss.  18,  27 ;  8  Vict.  c.  59,  ss.  48,  69,  63 ;  15  &  16 
Vict-  c.  128 ;  23  Vict.  c.  72,  ss.  10,  61.  The  English  cases 
are  clear  that  if  an  act  gives  power  to  do  a  particular  act 
without  saying  anything  about  compensation,  then  if  injury 
results  from  such  act,  no  claim  arises  for  compensation.  If 
on  the  other  hand,  the  Legislature  says  you  may  make  by- 
laws to  stop  up  a  street,  that  means  vou  may  make  by-laws 
for  that  purpose  consistently  with  the  rights  of  third  par- 
ties. It  does  not  delegate  a  power  to  be  exercised  irrespective 
of  the  rights  of  others.  Here  the  only  power  given  by 
statute  to  the  corporation  is  to  make  by-laws.  Stopping  up 
a  street  does  not  necessarily  interfere  with  rights  of  thira 
parties ;  it  may  be  stopped  subject  to  those  rights  (if  any) 
Deing  preserved  or  compensated  for.  Moreover,  the  by-laws 
were  passed  subject  to  the  general  law  as  laid  down  in  art. 
407  of  the  Code.  Otherwise  the  by-law  made  by  the  appel- 
lants for  the  closing  up  of  St.  Felix  Street  without  a  pre- 
vious payment  of  compensation  to  persons  whose  property 
was  taken  away  or  injured  was  illegal  and  void.  He  referred 
to  Attomey-Oeneral  v.  Colney  Hatch  Lunatic  Asylum  V)^ 
where  the  **earlier  cases  are  cited.  See  27  &  28  Vict.  [396 
c.  60,  s.  18.  The  wiles  of  French  law  on  this  subject  are 
similar  to  the  rules  of  English  law  as  laid  down  in  Metro- 
poliian  Board  of  Works  v.  McCarthy  (').  He  referred  to 
three  decisions  by  the  Court  of  Cassation  in  which  art.  645 
of  Code  Napoleon,  which  is  identical  with  art.  407  of  the 
Canada  Code,  was  relied  upon  as  giving  ^,  rlglit  to  compen- 
sation :  Sirey,  vol.  xxxvi,  pt.  1,  p.  601 ;  vol.  xxxviii,  pt.  1, 
p.  455 ;  vol.  xlii,  pt.  1,  p.  594.  He  referred  also  to  Johnson 
V.  ArchambavU ().  Tne  result  of  common  law  and  statute 
law  is  to  introduce  into  Canadian  law  the  same  rules  as  to 
compensation  as  were  laid  down  in  McCarthy's  Case  (").  As 
to  the  form  of  the  action,  he  referred  to  37  Vict.  c.  51,  ss.  21, 
and  the  Code  of  Civil  Procedure,  sect.  144. 

Mr.  Digby  on  the  same  side :  The  doctrine  that  a  right 
of  property  cannot  be  taken  away  without  compensation  is 
a  principle  of  French  common  law ;  the  foundation  of  it  is 
in  the  iMgest,  lib.  43,  tit.  8,  ch.  3.  According  to  French 
law,  the  right  of  using  this  street  is  regarded  as  a  right  of 
property  attached  to  the  houses  abutting  on  the  street.  The 
French  writers  do  not  make  any  distinction  between  rights 
of  passing  and  rights  of  ingress  and  egress,  &c.  They  style 
such  rights  servitudes  or  quasi-servitudes :   see  Carasson, 

C)  Law  Rep..4  Ch.  at  p.  HC.    («)  Law  Hop.,  7  II.  L.,  243.    f)  8  Low.  Can.  Jur,  317. 

16  Eng.  Rep.  8 
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p.  208,  No.  32 ;  Solon,  Servitudes  reelles,  Nos.  411,  412,  416  ; 
Toullier,  vol.  iii,  Nos.  480j  481 ;  Husson,  p.  530  ;  Delalleau, 
Traite  de  1' Expropriation,  p.  86 ;  Dufour,  Histoire  du  Droit 
Administratif,  vol.  v,  p.  322.  As  to  the  meaning  of  the  word, 
''  property,"  see  Austin's  Jurisprudence,  vol.  ii  [3d  ed.], 
pp.  818,  819. 

Then,  assuming  that  we  have  such  a  right  as  if  Interfered 
with  in  a  substantial  way  would  give  a.  claim  to  compensa- 
tion, has  such  damage  been  in  fact  sustained  ?  The  action 
is  brought  on  account  of  the  suppression  of  the  street.  The 
damages  are  sufficiently  direct  and  substantial ;  there  is  a 
permanent  depreciation  of  the  value  of  respondent's  prop- 
erty in  the  way  of  loss  of  rents,  for  the  houses  cannot  be 
let,  or  are  let  to  indifferent  tenants.  In  this  respect  the 
case  is  distinguishable  from  the  French  cases  cited  on  the 
other  side,  which  were  cases  of  temporary  damage.  He 
397]  cited  *Daubanton,  Voirie,  p.  238,  art.  193,  where  the 
distinction  between  temporary  and  permanent  damage  ia 
insisted  upon.  The  former  is  held  to  be  compensate  for 
by  the  ultimate  advantage  accruing  from  the  works  com- 
plained of. 

As  to  the  respondent's  remedy,  under  French  and  Cana- 
dian law  the  proper  remedy  is  by  common  law  action,  and 
it  is  submitted  that  the  same  is  not  takea  awav  by  the  stat- 
utes affecting  the  corporation  of  Montreal.  The  respondent 
has  been  deprived  of  property  within  the  meaning  of  sect. 
407  of  the  Code,  and  unless  the  previous  indemnity  has  been 
paid,  his  right  to  that  property  or  its  equivalent  remains, 
and  can  be  enforced  bv  action.  In  Jones  v.  Stanstead  "Up. 
Co.  ('),  the  plaintiff  asked  for  the  demolition  of  a  duly  au- 
thorized work,  and  not  for  an  indemnity.  Though  the  work 
is  not  illegal  the  right  to  the  indemnity  remains,  unless  it 
has  been  extinguished  by  a  previous  payment.  Thus  the 
doctrine  based  upon  English  statutes,  that  the  right  of  ac- 
tion is  taken  away  and  turned  into  a  statutory  right  of  com- 
pensation does  not  apply.  The  right  is  not  to  ask  that  the 
obstruction  be  removed,  but  to  ask  for  the  indemnity.  'He 
referred  to  Sirey,  vol.  xlii,  part  1,  p.  594,  and  vol.  xxvi, 
p.  196.  Actions  for  indemnity  are  based  upon  art.  645  and 
1398  of  Code  Napoleon,  arts.  407  and  1053  of  the  Canada 
Code.  The  title  to  compensation  here  does  not  rest  upon 
27  &  28  Vict.  c.  60,  s.  18,  but  on  principles  of  common  law, 
which  are  outside  the  statute,  and  are  not  affected  by  it.  It 
requires  the  clearest  and  most  unambiguous  terms  to  justify 
the  construction  that  a  common  law  right  is  taken  away  by 

^  (')  Law  Rep.,  4  P.  C,  98 ;  see  especially  p.  120. 
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statute:  see  Sidgwick's  Statutory  Law,  p.  310.  This  point 
was  never  taken  at  all  in  the  courts  below,  either  in  the 
pleadings  or  in  argument.  He  referred  to  Code  of  Civil 
Procedure,  art.  232,  and  art.  21.  The  respondent  is  within 
the  principle  of  this  latter  article,  and  has  a  right  which  is 
not  taken  away  by  statute.  Sect.  18  of  27  &  28  Vict.  c.  60, 
IB  an  enabling  section,  and  does  not  bii^d  or  limit  him  in 
any  way. 

Mr.  tViUs^  Q.C.,  replied:  The  respondent  has  attempted 
to  import  into  the  law  of  Canada  *Prench  statutes  [398 
and  law,  which,  so  far  as  they  are  subsequent  to  1763,  have 
no  application  in  Canada.  It  is  an  entire  misrepresentation 
to  say  that  before  the  Kevplution  it  was  a  maxim  of  French 
common  law  that  compensation  was  always  due  in  cases 
where  jiroperty  was  taken  for  public  utihtv.  Before  the 
Eevolntion  there  was  every  abuse  of  seigniorial  and  other  feu- 
dal rights ;  at  the  time  of  the  Revolution  were  enacted  those 
violent  laws  which  destroyed  the  rights  of  the  old  feudal 
aristocracy  without  compensation.  Reverence  for  the  rights 
of  property  grew  up  subsequent  to  that  date ;  and  the  acts 
of  1807  and  1810,  which  have  been  referred  to,  are  now  the 
law  of  Prance.  There  is  not  a  word  to  be  found  in  the 
writers  on  the  common  law  of  France  as  to  this  alleged 
right  of  compensation.  There  is  a  series  of  edicts  relating 
thereto  from  the  time  of  Philippe  le  Bell  to  be  found  in  the 
first  i)ages  of  Delalleau's  work;  he  referred  especially  to 
voL  i,  pp.  7-12,  and  to  an  edict  of  1706.  The  terms  of  com- 
pensation vary  considerably  in  the  different  edicts.  He  re- 
ferred to  Dalloz's  Repertoire,  tit.  "Expropriation."  The 
French  Code  dealt  with  a  state  of  law  which  did  not 
recognize  an  invariable  right  to  conrpensation.  He  referred 
to  Delalleau  in  reference  to  the  conflict  between  the  two  sets 
of  French  courts  on  the  subject  of  expropriation  and  indem- 
nity ;  and  to  the  laws  of  1807,  1810,  1841,  1852,  mentioned 
therein,  in  reference  to  the  claim  of  the  Prefecture  Courts  to 
cognizance  of  cases  of  expropriation.  A  new  court  was 
established  in  1843  to  deal  witn  the  subject,  and  it  decided 
that  the  amount  of  damage  belonged  to  the  administrative 
bodies,  whilst  cases  of  expropriation  belonged  to  the  ju- 
dicial authority.  According  to  Delalleau  the  old  French 
law  of  compensation  was  purely  administrative ;  and  on 
the  cession  of  Canada  the  administrative  law  of  Prance  was 
not  such  as  could  have  been  or  was  introduced  :  see  Abbot 
V.  leaser  (*). 

After  13  &  14  Geo.  3,  s.  8,  Canada  was  subject  to  legisla- 

(')  Law  Rep.,  6  p.  C,  120. 
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live  decrees ;  and  in  the  whole  series  of  forty  years'  stat- 
utes, from  31  Geo.  3,  to  end  of  Geo.  4,  there  are  forty-five 
acts  for  general  and  special  purposes,  involving  cession  of 
property,  ten  relating  to  roads,  twenty-five  to  bridges,  four 
399]  or  five  to  canals,  *8ome  to  harbors,  one  to  lighthouses 
and  two  to  railways  and  one  to  a  board  of  works.  Every 
single  act  has  its  own  clauses  of  compensation,  and  differs 
as  much  as  the  old  French  edicts  in  regard  to  it,  and  the 
method  of  providing  it.  The  one  solitary  act  which  stops 
up  a  particular  street  without  compensation  relates  to 
Montreal,  and  is  57  Geo.  3,  c.  22.  4  Vict.  c.  4,  estab- 
lished municipal  councils;  there  was  no  provision  for 
compensation ;  but  the  by-laws  .which  it  authorized  have 
no  validity  until  they  have  been  approved  by  the  Gov- 
ernor-General in  council.  As  regards  the  power  of  the 
corporation  of  Montreal,  in  reference  especially  to  road 
making,  he  referred  to  27  &  28  Vict.  c.  60,  s.  18 ;  36  Geo.  3, 
c.  9,  ss.  38,  39,  40;  3  &  4  Vict.  c.  36,  s.  43;  4  Vict.  c.  32, 
s.  18 ;  8  Vict.  c.  69,  ss.  62,  63 ;  the  subsequent  acts  down  to 
27  &  28  Vict,  did  not  introduce  any  material  change,  except 
that  the  act  of  1860  authorized  by-laws.  In  1866  came  the 
Code  with  its  407th  article ;  in  reference  to  which  he  referred 
to  Demolombe,  vol.  ix,  arts.  640,  545,  667 ;  Delalleau,  vol.  i, 
pp.  88,  92,  209,  210;  Dufour,  tit.  "Expropriation,"  arts. 
2,  3.  The  preliminary  indemnity  spoken  of  in  art.  646  of 
the  French  Code,  and  art.  407  of  the  Canada  Code,  is  inap- 
plicable in  cases  of  mere  damage,  which  cannot  be  ascer- 
tained beforehand.  The  modern  legislation,  under  which 
cases  of  expropriation  are  placed  under  judicial  cognizance, 
provides  a  statutory  exception  to  the  general  rule,  which, 
refers  to  cases  of  a  similar  nature  to  the  Administrative 
Courts.  It  is  impossible  to  suppose  that  under  art.  407 
of  Canada  Code,  in  every  case  in  which  special  provision 
had  b6en  made  for  compensation  under  previous  Canadian 
legislation,  the  hand  of  the  surveyor  or  other  officer  should 
be  stayed  until  "previous  indemnity'*  had  been  paid.  He 
then  referred  to  a  Consolidation  Act,  passed  in  1874,  in  ref- 
erence to  Montreal,  viz.,  37  Vict.  c.  51,  s.  123,  subs.  37,  which 
gave  power  to  make  by-laws.  [Sir  Barnes  Peacock  :  The 
statute  does  not  say  you  may  stop  up  a  street,  but  that  you 
may  make  by-laws.  That  is  a  term  of  art,  and  means 
reasonable  by-laws:  see  Corny ns'  Digest,  "Bye-law,"  C; 
and  is  it  reasonable  to  expropriate  without  compensa- 
tion?] That  depends  on  the  circumstances  of  each  case; 
whether  direct  and  material  damage  has  been  incurred. 
400]  He  referred  to  Dalloz,  Juris.  Generale,  vol.  xlii,  *pt.  2, 
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tit  **Travaux  publics,"  ss.  816,  821,  and  case  in  note  to 
p.  821 ;  Dalloz,  Kecueil,  vol.  Ivi,  pt.  3,  p.  61 ;  vol.  lix,  pt.  3, 
p.  45 ;  vol.  Ix,  pt.  3,  p.  2 ;  Dufour  on  Expropriation,  p.  279  ; 
Demolombe,  vol.  xii,  No.  699,  p.  198. 

May  16.   The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  The  action  which  eives  occa- 
sion to  this  appeal  was  brought  by  the  Honoraole  Lewis 
Dmramond  (trie  respondent)  against  the  municipal  corpo- 
ration of  the  city  of  Montreal  (the  appellants),  for  damage 
sustained  in  consejiuence  of  the  corporation  having  closed 
one  end  of  St.  Felix  Street,  in  Montreal. 

The  declaration  alleged  that  the  plaintiff  had  built  eight 
houses  fronting  St.  Felix  Street,  which  at  one  end  opened 
into  Bonaventure  Street,  and  at  the  other  into  St.  Joseph 
Street,  and  that  these  houses,  being  in  immediate  proximity 
to  the  Bonaventure  station  of  the  Grand  Trunk  Railway 
Company,  had  acquired  great  value  as  boarding  houses  and 
shops.  It  then  alleged  that  the  corporation,  "without  any 
previous  notice  to  the  plaintiff,  and  without  any  indemnity 
previously  offered  to  him,  forcibly,  illegally,  wrongfully, 
*et  par  voie  de  fait,'  closed  up  St.  Felix  Street,  and  built 
from  the  south  end  of  his  houses  to  the  opposite  side  of  the 
street  a  close  wooden  fence,  about  fifteen  feet  in  height;" 
that  in  consequence  the  street  had  "become  a  cul  de  sac, 
and  the  occupants  of  the  houses  had  lost  their  natural 
means  of  egress  and  regress."  It  also  alleged  that  the  oc- 
cupant of  one  of  the  houses  had  abandoned  it  in  conse- 
quence of  the  destruction  of  his  business. 

The  pleas  of  the  corporation  (written  in  French)  alleged 
that  in  closing  the  street  they  had  not  committed  "un  -acte 
de  violence  et  ill6galite  on  une  voie  de  fait ;"  that  they  had 
only  exercised  a  privilege  and  used  a  power  conferred  upon 
them  by  their  charter  of  incorporation,  "et  qu'en  exer^nt 
ce  privilege  ils  n'ont  pas  empiete  sur  la  propri§te  du  de- 
mandeur ;"  that  in  the  several  acts  of  incorporation  of  the 
city  the  Legislature  had  especially  designated  the  cases  in 
which  they  were  liable  to  indemnify  individuals  from  the 
damages'resulting  from  the  exercise  of  their  powers,  that  is 
to*8ay:  "1,  T  expropriation  forcee;  2,  le  change-  [401 
ment  de  site  des  marches ;  3,  le  changement  de  niveau  des 
trottoirs;"  and  that,  whilst  acting  within  the  limits  of  their 
powers,  they  were  not  responsible  for  damage.  The  pleas 
then  state  that  the  street  "n'a  pas  6te  obstruee  en  face  des 
maisons  ou  de  la  propriety  du  demandeur,  et  ses  locataires 
ont  actuellement  entr6e  et  sortie  par  la  dite  rue." 

The  action  then  is  founded  on  a  trespass  and  wrong  ille- 
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galljT  committed  by  the  corporation,  and  the  defence,  stat- 
ing it  generally,  rests  on  two  grounds :  (1)  that  the  street 
was  lawfully  closed  under  powers  conferred  by  the  Legisla- 
ture, and  therefore  no  wrong  had  been  committed  for  which 
an  action  in  this  form  will  lie ;  and  (2)  that  the  plaintiff  was 
not  by  law  entitled  to  any  indemnity  for  the  damage  com- 
plained of. 

The  following  are  some  of  the  material  facts  :  St.  Felix 
Street  opens,  near  the  north  end  of  the  plaintiff's  houses, 
into  Bonaventure  Street,  and  extends  northwards  beyond 
the  latter  street  to  St.  Antoine  Street.  In  its  original  state 
it  ran  southwards  from  the  plaintiff's  houses  taSt.  Joseph 
Street.  This  part  of  it  was  crossed  on  the  level  by  the  lines 
of  the  Grand  Junction  Railway  Company.  The  Bonaven- 
ture station  was  a  short  distance  from  the  plaintiff's  houses, 
the  ordinarv  approaches  to  it  being  in  Bonaventure  Street. 
People  could,  however,  go  on  foot  from  the  station  to  St. 
Felix  Street,  but  only  by  walking  over  some  lines  of  rail- 
way, and  contravening,  in  so  doing,  the  by-laws  of  the  com- 
pany. It  appears  that  a  large  number  of  persons,  arriving 
by  or  waiting  for  the  trains,  went  in  this  manner  to  St.  Fe- 
lix Street  and  frequented  a  house  kept  as  a  restaurant  by 
one  of  the  plaintiff's  tenants,  which  they  could  no  longer 
do  by  this  snort  cut  after  the  fence  complained  of  was  put 
up.  In  the  years  1863  and  1864  the  Bonaventure  railway 
station  was  greatly  enlarged,  and  the  goods  traffic  trans- 
ferred from  another  station  to  it.  These  arrangements  ren- 
dered it  necessary  to  carry  additional  lines  of  rails  across 
St.  Felix  Street  to  the  south  of  the  plaintiff's  houses,  mak- 
ing- the  passage  there  difficult  and  dangerous.  To  assist 
these  arrangements  of  the  railway  company  the  corporation 
undertook  to  close  the  southern  part  of  St.  Felix  Street  and 
open  a  new  street  to  the  south  oi  the  station.  The  manner 
in  which  the  corporation  in  fact  closed  or  shut  off  this 
402]  southern  part  was  by  placing  a  wooden  ^barrier  or 
fence,  from  ten  to  fifteen  feet  nigh,  across  the  street  imme- 
diately to  the  south  of  the  plaintiff's  houses.  The  place 
where  people  used  to  enter  St.  Felix  Street  from  the  rail- 
way station,  as  before  described,  was  to  the  south  of  this 
barrier,  and  the  cutting  off  of  this  communication  caused 
so  great  a  diminution  of  the  customers  of  the  restaurant 
that  the  plaintiff's  tenant  gave  up  the  business. 

The  authority  under  which  tie  corporation  closed  the 
street  is  a  by-law  made  in  pursuance  of  an  act  of  the  Pro- 
vincial Legislature  (23  Vict  c.  72). 

Section  10  of  this  act  authorized  the  council  to  make  by- 
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laws  for  various  purposes,  and  amon^  others  (sub-sect.  6), 
"to  r^ulate,  clean,  repair,  amend,  alter,  widen,  contract, 
straighten  or  discontinue  the  streets,  squares,  alleys,  high- 
ways, bridges,  side  and  cross-walks,  drains  and  sewers,  and 
all  natural  watercourses  in  the  said  city." 

A  general  by-law  was  afterwards  passed,  sect.  3  of  which 
is  as  follows : 

"The  council  of  the  said  city  of  Montreal  may,  and  they 
are  hereby  authorized,  whenever  in  their  opinion  the  safety 
or  convenience  of  the  inhabitants  of  the  city  shall  require 
it,  to  discontinue  any  street,  lane  or  alley  of  the  said  city, 
or  to  make  any  alteration  in  the  same,  in  part  or  in  whole." 

And  subsequently,  on  the  11th  of  September,  1866,  a 
special  bjr-law  relating  to  St.  Felix  Street  was  made,  which, 
alter  reciting  that  it  was  deemed  expedient  in  the  interest  of 
the  public  to  open  a  new  street  (describing  it),  "  and  to  dis- 
continue a  portion  of  St.  FeUx  Street,"  ordains  and  enacts 
that  a  new  street  called  Albert  Street  be  opened,  and  that  a 
section  ol  St.  Felix  Street,  describing  it  by  a  plan  and 
measurements  (being  the  part  to  the  south  of  the  plaintiffs 
houses)  '*  be  henceforth  discontinued." 

It  was  not  disputed  that  under  these  powers  the  corpora- 
tion might  lawfully  discontinue  this  portion  of  the  street, 
but  it  was  contended  that  they  were  bound,  as  an  antece- 
dent condition,  to  indemnify  the  plaintiff  for  the  damage 
he  would  thereby  sustain,  and  that  erecting  the  barrier  be- 
fore doing  so  was  an  unlawful  act  and  a  trespass.  The 
whole  case,  indeed,  of  the  plaintiff,  so  far  as  this  action  is 
concerned,  rests  on  the  assumption  that  his  *prop-  [403 
erty  has  been  invaded  in  a  way  to  constitute  "une  expro- 
priation," which,  it  was  urged,  could  only  be  lawfully 
effected  in  conformity  with  art.  407  of  the  Civil  Code  of 
Lower  Canada,  "upon  a  just  indemnity  previously  paid." 
It  was  ai^ued  that  the  statute  giving  the  power  to  make 
by-laws  to  discontinue  streets  should  be  held  to  have  been 
passed  subject  to  the  general  law  embodied  in  this  article. 

Art.  407  runs  thus :  ''No  one  can  be  compelled  to  give  up 
his  property  except  for  public  utility,  and  in  consideration 
of  a  just  indemnity  previously  paid." 

A  similar  article  is  found  in  the  Code  Napol6on  (Art. 
645V. 

Tliese  articles  undoubtedly  embody  a  fundamental  prin- 
ciple of  the  old  French  law,  which,  whilst  allowing  private 
property  to  be  taken  for  purposes  of  public  utility,  asserted 
Its  generally  inviolable  nature  by  requiring  previous  pay- 
ment of  a  just  indemnity.    They  are  found/  both  in  the 
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French  and  Canadian  Codes  under  the  title  "  De  la  Pro- 
priety," and  in  both  follow  the  articles  which  define  prop- 
erty or  ownership. 

The  original  article  in  the  Code  Napol6on  was  in  effect 
the  declaration  of  a  principle  which,  in  France,  has  been 
applied  by  numerous  special  laws.  In  the  Canadian  Code, 
also,  art.  407,  is  supplemented  by  art.  1589,  which  is  as 
follows:     "In  cases  m  which  immovable  property  is  re- 

?[uired  for  purposes  of  general  utility,  the  owner  may  be 
orced  to  sell  it,  or  it  may  be  expropriated  by  the  authority 
of  law,  in  the  manner  and  according  to  the  rules  prescribed 
by  special  laws." 

In  the  special  laws  passed  both  in  France  and  Canada, 
the  principle  of  previous  indemnity  in  cases  of  ''  expropria- 
tion," properly  so  called,  appears  to  have  been  generally 
maintained.  But  exceptions  have  been  made  in  works  of 
urgency  ;  and  it  is  obvious  that  special  laws,  when  passed 
by  competent  authority,  /nay  adopt,  reject  or  modiiy  this 
principle. 

A  distinction  has  long  been  made  in  France,  and  indeed 
it  exists  in  the  nature  of  things,  between  "expropriation," 
properly  so  called,  in  respect  of  which  previous  indemnity 
is  payable,  and  simple  "  dommagef^  and  a  further  distinc- 
tion between  direct  damage,  which  gives  the  sufferer  a  right 
to  compensation,  and  indirect  damage,  which  does  not. 
404]  *Great  research  was  displayed  by  the  learned  coun- 
sel on  both  sides  in  investigating  the  history  of  French  law 
and  procedure  on  these  subjects,  the  powers  conferred  on 
the  tribunals,  and  the  conflicts  between  them.  According 
to  the  opinion  of  Dalloz  the  first  complete  system  of  pro- 
cedure is  to  be  found  in  the  Law  8  Mars,  1810.  A  short  his- 
tory of  this  and  other  laws  upon  the  subject  will  be  found 
in  Dalloz' s  Repertoire,  tit.  "Expropriation,"  c.  1. 

It  is  suflBcient  for  the  present  purpose  to  note  that  a  con- 
flict arose  under  these  laws  between  the  ordinary  courts  of 
law  and  the  administrative  tribunals,  during  which  nu- 
merous decisions  bearing  on  the  present  controversy  took 
place.  It  was  settled,  at  least  after  the  Law  8  Mars,  1810, 
that  the  courts  of  law  alone  had  jurisdiction  to  decide  on 
the  indemnity  payable  to  owners  of  property  in  cases  of 
expropriation,  and  that  the  province  of  tne  administrative 
tribunals  was  confined  to  cases  of  damage ;  but  conflicts 
constantly  arose  as  to  whether  particular  cases  fell  within 
one  or  the  other  category,  and  the  claims  of  owners  of 
houses  to  indemnity  for  injury  to  their  servitudes  or  quasi- 
servitudes  in  public  streets  were  a  fertile  source  of  them. 
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Demolombe  adverts  to  these  conflicts  in  his  Trait6  des 
Servitudes,  and  thus  sums  up  the  controversy  (vol.  xii,  art. 
700J.  Assuming  as  he  does,  that  the  owners  of  houses  bor- 
dering on  streets  are  entitled  to  indemnity  when  'Meurs 
•droits  d'accSs  ou  de  sortie,  des  vues  ou  d'egouts  "  -are  sup- 
pressed, or  injuriously  affected,  he  asks  what  is  the  compe- 
tent authority  to  determine  their  claims  ?  His  answer  is, 
*'Cette  question  est  elle-meme  fort  delicate.  C'est  le  pou- 
voir  judicaire  suivant  les  uns,  puisqu'il  s'agit  d'une  ques- 
tion de  propriety  priv6e.  C'est  au  contraire,  d'aprds  les 
aatres,  le  pouvoir  administratif,  parce  qu'il  ne  s'agit  pas 
d'une  veritable  expropriation,  mais  seulement  d'un  simple 
domma^e,  quoique  ce  dommage  soit  permanent,  et  nous 
avons  dejA  dit  (referring  to  vol.  ix,  art.  667),  que  telle 
naraft  etre  aujourd'hui,  aprds  beaticoup  d' hesitation  et  de 
luttes,  la  doctrine  gen^ralement  suivie."  Delalleau,  in  his 
Traite  de  1' Expropriation,  arrives  at  the  same  conclusion. 
{See  art.  152  [6th  ed.],  pp.  85  to  87.) 

No  doubt  in  some  of  the  French  decisions  and  authorities 
the  violation  of  rights  of  this  kind  ha«  been  treated  as 
*'une  *expropriation  r6elle."  But  in  others  it  has  [405 
been  spoken  of  as  being  only  analogous  to  it,  as  tnus : 
'^comme  s'il  subissait  une  expropriation  reelle  d'une  partie 
desol."  (See  Delalleau,  p.  86;  Curasson,  p.  211^.  Bo 
this  as  it  may,  the  result  of  the  decisions  appears  to  be  cor- 
rectly summed  up  by  Demolombe,  and  it  would  seem  that 
in  France  at  the  present  day  damage  to  rights  such  as 
*' droits  d'accds"  to  streets  are  not  deemed  to  constitute 
"expropriation."  Indeed,  upon  a  reasonable  construction 
of  the  language  of  art.  407  of  the  Code,  it  seems  to  apply 
to  property  which  can  be  actually  ceded,  and  for  which  in- 
demnity could  be  fixed  before  it  was  ceded. 

The  compensation  allowed  in  France  for  "dommage,"  as 
distinguished  from  '*  expropriation,"  seems  to  be  founded 
on  an  equitable  principle  which  the  special  laws  have  adopted 
subject  to  the  regulations  prescribed  in  them.  But  claims 
for  damage,  other  than  that  arising  from  the  cession  of 
property,  being  for  the  loss  caused  by  the  execution  of  the 
works  and  as  a  consequence  of  them,  it  would  be  unreason- 
able to  require  previous  indemnity ;  indeed,  in  many  cases, 
the  extent  of  damage  cannot  be  previously  ascertained. 
The  distinction  between  the  damage  which  grows  from  an 
expropriation,  and  that  which  arises  from  the  execution  of 
the  works  ("  Texecution  ult6rieure  des  travaux  "),  is  plainly 
put  and  illustrated  by  Delalleau.  The  latter,  he  says  is, 
*'  non  la  suite  de  1' expropriation,  mais  la  suite  de  I'ex^cution 
16  Eno.  Rep.  9 
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de  traveaux,"  and  he  shows  how  in  the  nature  of  things  the 
indemnity  for  it  cannot  be  assessed  beforehand,  but  should 
be  the  subject  of  a  subsequent  inquiry,  even  in  the  case 
where  an  actual  expropriation  has  taken  place.  (See  Delal- 
leau,  art.  301  to  305.)  • 

Assuming,  then,  that  the  plaintiff  had  rights  in  St.  Felix 
Street  whicti  have  sustained  damage,  their  Lordships  think 
he  has  failed  to  establish  an  expropriation,  or  an  injury 
which  would  give  him  a  right  to  preliminary  indemnity,  so 
as  to  make  tne  corporation  wrongdoers,  and  their  act  in 
closing  the  street  a  trespass  and  "une  voie  defait,"  because 
such  indemnity  had  not  been  paid.  It  seems  to  them,  that 
if  he  has  anv  claim,  it  is  one  to  be  prosecuted  under  the 
provisions  of  the  act  relating  to  expropriations  by  this 
corporation  (27  &  28  Vict.  c.  60),  which  will  be  hereafter 
considered.  (See  on  this  point  Jones  v.  Stanstead  Railway 
Company  (^).) 

406]  *  Their  Lordships  observe  that  one  of  the  grounds  on 
which  Mr.  Justice  Taschereau  has  sustained  the  action, 
instead  of  sending  the  plaintiff  to  the  special  tribunal  con- 
stituted by  the  act  referred  to,  is  that  tne  parties  had  sub- 
mitted to  the  jurisdiction  of  the  court,  but  they  are  unable 
to  find  suflBlcient  evidence  of  submission  or  consent  in  the 
record  to  justify  this  conclusion. 

Whilst  upon  the  considerations  just  referred  to,  it  seems 
to  their  Lordships  that  the  present  action  is  misconceived, 
they  are  reluctant  to  determine  the  case  without  considering 
the  other  points  (more  nearlv  touching  the  merits  of  the 
claim)  which  were  argued  at  the  bar.  These  were  :  that  the 
plaintiff  had  suffered  no  injury  which,  by  the  French  law, 
would  give  a  right  to  indemnity ;  and  that,  if  this  were  not 
so,  the  legislation  authorizing  the  act  which  caused  the 
damage  had  taken  away  the  right  of  action  without  provid- 
ing compensation. 

It  cannot  be  denied  that  the  law  of  France  allows  to  the 
owners  of  houses  adjoining  streets  rights  over  them,  which, 
if  not  servitudes,  are  in  tne  nature  of  servitudes.  Demo- 
lombe  enumerates  as  undoubted  the  rights  "d'acces  ou  de 
sortie,  des  vues  ou  d'egouts"  (vol.  xii,  s.  699);  and  the 
same  rights  are  spoken  of  by  rroudhon  (vol.  i,  art.  369). 
The  right  of  access  to  a  house  is  of  course  essential  to  its 
enjoyment,  and  if  by  reason  of  alterations  in  the  street  the 
owner  cannot  get  into  or  out  of  it,  or  is  obstructed  in  doing 
so,  there  seems  to  be  no  doubt  that  by  the  law  of  France  he 
is  entitled  to  recover,  in  some  form,  indemnity  for  the  dam- 

(»)  Law  Rep.,  4  P.  C,  98. 
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age  he  sustains.  But  the  stopping  of  a  street  at  one  of  its 
ends  does  not  produce  these  consequences.  The  occupiers 
of  the  plaintiffs  houses  can  go  from  them  into  St.  Felix 
street,  and  pass  from  it  into  other  streets,  and  through  them 
into  all  parts  of  the  city.  The  only  effect  of  making  the 
street  a  cul  de  sac,  so  far  as  the  rights  of  access  and  passage 
are  concerned  (apart  from  the  loss  of  customers  to  be 
presently  noticed),  is  that  the  plaintiff's  tenants  have  to  go 
by  other  streets,  and  further,  to  reach  the  southern  part  of 
the  city. 

The  counsel  for  the  plaintiff  contended,  indeed,  that  a 
right  of  passage  througnout  the  entire  street  belonged  to 
the  owner  of  every  house  in  it  as  a  servitude,  and  undoubt- 
edly they  were  able  to  refer  to  some  authorities  in  favor  of 
this  view;  but  the  weight  *of  authority  appears  to  [407 
be  the  other  way.  With  all  their  industry,  the  learned 
counsel  were  unable  to  find,  in  the  mass  of  French  decisions 
on  this  subject,  a  single  case  in  which  it  has  been  held  that 
closing  one  end  only  of  a  street  was  an  interference  with  the 
rights  of  access  ana  passage  which  gave  a  claim  to  compen- 
sation. On  the  other  hand,  several  authorities  and  decisions 
were  cited  to  the  contrary.  Demolombe,  in  discussing  the 
rights  of  access  and  other  rights  in  streets  (which  he 
acknowledges  are  servitudes  that  cannot  be  interiered  with 
by  the  administration  without  making  compensation),  con- 
siders the  passage  a  man  enjoys  over  tnat  portion  of  a  street 
which  is  not  necessary  for  immediate  access  to  his  house,  to 
be,  not  a  right,  but  only  an  advantage  of  which  he  may  be 
deprived  without  compensation.  And  among  the  instances 
of  interference  with  mere  advantages,  as  distinguished  from 
rights,  he  gives  the  following:  ''Comme  si,  par  exemple, 
r  Administration  diminuait  la  largeur  de  la  place  ou  de  la 
rue,  ou  mgme  si  elle  fermait  la  rue  par  I'un  de  ses  bouts,  de 
maniere  a  en  faire  une  impasse."     (Vol.  xii,  s.  699.) 

In  Dalloz,  Repertoire,  tit.  "Travaux  Publics,"  sect.  810, 
it  is  said  that,  to  give  a  claim  to  indemnity,  according  to 
the  constant  jurisprudence  of  the  Conseil  d'Etat,  the  damage 
must  be  material,  and  the  direct  a,nd  immediate  consequence 
of  the  works  executed  by  the  administration,  and  that  for 
indirect  damage  no  indemnity  is  due.  And  in  sect.  818  he 
gives,  as  an  instance  of  indirect  damage,  "La  depreciation 
causee  a  une  maison  situee  dans  une  rue,  qui  par  suite  de 
travaux  publics  a  ete  fermee  d  une  de  ses  extremit6s,  alors 
qu'elle  reste,  du  cote  oppose,  une  communication  avec  autres 
rues." 

In  Dalloz,  Recueil,  1856,  part  3,  p.  61,  an  important  Arret 
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of  the  Conseil  d'Etat  is  set  out,  given  in  a  case  in  which  the 
owner  of  a  house  in  a  street  at  Toulouse,  one  end  of  which 
had  been  dosed,  claimed  an  indemnity  of  40,000fr.  One 
of  the  consid6rants  of  this  Arrgt,  which  affirmed  the  judg- 
ment of  the  Conseil  de  Prefecture  rejecting  the  claim^  is  as 
follows : 

"  Consid^rant  que  si  la  Rue  de  POrme-sec  a  ete  fermee  anx 
voitures  a  celle  de  ses  extr6mites  qui  aboutissait  a  la  dite 
place,  elle  est  restee  onverte  du  cote  oppose,  et  se  trouve 
408]  encore  en  communication  avec  la  *nouvelle  Rue  de 
rOrme-sec,  qu'ainsila  dite  maison  n'ajrant  pas  et6  privee 
de  son  acces  a  la  voie  publique,  la  depreciation  qu'elle  aurait 
pu  6prouver  ne  constituerait  point  un  dommage  direct  et 
mat6riel  (jui  put  donner  droit  a  une  indemnity,"  &c. 

It  certainly  then  appears  that  in  France  the  depreciation 
caused  to  a  house  by  stopping  one  end  of  a  street,  suppos- 
ing it  to  remain  open  at  tne  other,  is  not  regarded  as  an 
interference  with  a  servitude,  nor  (standing  alone)  such 
direct  and  immediate  damage  as  will  give  a  title  to  indem- 
nity; and  if  this  be  so,  there  seems  to  be  no  reason  or 
authority  for  declaring  the  law  to  be  otherwise  in  Canada. 

The  authorities  referred  to  leave  untouched  the  question 
whether,  if  a  street  were  stopped  at  both  its  ends,  indemnity 
would  be  payable.  It  is  enough  to. say  that  should  such  a 
case  arise,  it  might  possibly  be  contended  with  effect  that  a 
virtual  destruction  of  the  undoubted  rights  of  access  to  the 
houses  in  the  street  so  closed  had  been  occasioned  which 
would  give  to  their  owners  a  title  to  indemnity. 

It  was  further  contended  for  the  plaintiff  that  beyond  the 
mere  passage  through  the  street  of  which  the  occupiers  of 
his  houses  were  deprived,  he  had  sustained  special  damage 
by  reason  of  the  loss  of  customers,  who  formerly  came  from 
the  railway  station  into  the  street  and  were  now  prevented 
from  doing  so,  and  that  thus  the  value  of  his  houses  for  the 

Surpose  of  the  particular  trades  carried  on  in  them  was 
epreciated. 

feut  it  is  to  be  obseved  that  there  was  no  authorized  road 
from  the  railway  station  to  this  street,  and  the  people  who 
came  into  it  from  the  station  did  so  in  an  irregular  manner, 
and  by  passing  over  the  lines  and  works  of  the  railway,  in 
contravention  of  the  by-laws  of  the  company.  This  source 
of  profit  was  obviously  of  a  precarious  kind,  and  cannot  be 
regarded  as  permanent.  The  street  does  not  appear  to  have 
been  much  used,  being  inconvenient,  if  not  dangerous,  from 
the  frequent  passing  of  railway  trains,  and,  apart  from  the 
custom  of  the  railway  passengers,  no  special  advantage 
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seems  to  have  been  derived  from  its  being  a  thoroughfare. 
French  c^ses  were  cited  to  the  effect  that  the  loss  of 
Tjustomers  (unless,  indeed,  the  right  of  access  as  before 
interpreted  is  infringed)  *would  not  be  such  a  direct  [409 
and  immediate  damage  as  would  give  a  claim  to  indemnity 
(seeDufour,  ''Droit  Administratifappliqufe,"  275,  277,  323). 
A  similar  decision  was  given  by  tne  House  of  Lords  in 
jRicket  V.  Metropolitan  Bailway  Company  (*). 

Whether,  if  the  closing  of  the  street  had  cut  off  the  plain- 
tiff's houses  from  a  place  the  occupiers  had  long  used  in 
connection  with  them,  as  from  a  wharf  upon  a  public  river, 
or  had  rendered  the  immediate  approach  to  the  houses  dif- 
ficult or  inconvenient,  he  would  have  been  entitled  by 
French  law  to  indemnity  upon  the  principle  on  which  two 
English  decisions,  turning  upon  facts  of  the  kind  just  sup- 
posed, were  determined,  it  is  unnecessary  to  consider.  But 
the  present  case  differs  from  the  supposed  ones.  The  im- 
mediate access  to  the  houses  is  not  obstructed,  and  the  oc- 
cuj)iers  of  them  had  no  special  object  beyond  that  of 
their  neighbors  in  going  to  the  part  of  the  city  which 
lies  south  of  the  barrier.  Indeed,  there  is  no  evidence  that 
any  inconvenience  was  felt  on  this  score,  and  probably  none 
could  have  been  given,  for  there  ai)pears  to  be  another 
street,  easily  accessible  to  the  occupiers  of  the  plaintiff's 
houses,  by  which  this  part  of  the  city  can  be  reached,  and 
which,  whilst  only  a  little  further,  is  probably  more  com- 
modious, being  less  liable  to  obstruction  from  the  opera- 
tions of  the  railway.  The  gravamen  of  the  damage,  as 
proved,  was  the  loss  of  the  custom  of  the  railway  passengers 
already  adverted  to.  No  doubt  the  distinctions  in  the  cases 
on  this  subject  are  fine.  The  English  decisions  (which  are 
only  referred  to  hj  way  of  illustration)  as  well  as  the  French 
have  been  conflicting,  and  the  boundary  lines  between  them 
are  in  consequence  somewhat  indistinct.  (See  Metropolitan 
Board  of  Works  v.  McCarthy  i^) ;  Beckett  v.  Midland  Bail- 
way  Company  (*).) 

One  ground  of  damage  complained  of  is  due  not  to  the 
discontinuance  of  the  street,  but  to  the  manner  of  closing  it. 
It  is  said  the  barrier  which  has  been  erected  darkens  the 
plaintiff's  houses. 

It  mav  be  that  the  plaintiff  has  some  ground  of  complaint 
on  this  head,  but  he  has  not  alleged  in  nis  declaration  that 
the  windows  of  his  houses  have  been  deprived  of  light,  but 
only  that  the  street  has  been  darkened ;  nor  does  the  evi- 

(»)  Law  Rep.,  2  II.  L.,  176.  («)  Law  Rep.,  V  H.  L.,  218. 

(»)  Law  Rep.,  3  0.  P.,  97. 


70  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  L 

1876  Mayor  Ac.  of  Montreal  v.  Drummond.  J.C. 

410]  dence  distinctly  *sliow  a  deprivation  of  light  to  an 
actionable  degree,  nor  is  such  a  deprivation  found  as  a  fact 
by  the  experts  or  the  judges.  The  great  contest  in  the* 
cause  has  been  as  to  the  damage  arising  from  the  suppres- 
sion of  the  street,  and  not  that  due  to  tne  form  of  ^the  bar- 
rier. Throughout  Mr.  Justice  Taschereau's  judgment,  in 
which  that  learned  judge  ably  supports  his  own  view,  there 
is  no  allusion  to  loss  of  light  as  a  substantive  grievance. 
If,  however,  this  or  other  damage  has  been  occasioned  by 
the  proximity  of  the  barrier,  it  would  be  recoverable,  if  at 
all,  under  the  corpomtion  statutes.  The  amount  of  damage 
assessed  in  the  action  is,  in  the  main,  given  in  respect  of  loss 
of  custom  and  the  consequent  depreciation  in  the  value  of 
the  houses. 

The  other  questions  argued  turned  upon  the  special  stat- 
utes relating  to  the  corporation.  It  was  contended  thafc 
these  act^  excluded  an  action  for  indemnity,  and  gave  no 
compensation  in  cases  like  the  present.  For  the  plaintiflf  it 
was  denied  that  the  action  was  thus  excluded,  but  it  was 
said  that,  if  taken  away,  compensation  was  given. 

Upon  the  English  legislation  on  these  subjects,  it  is 
clearly  established  that  a  statute  which  authorizes  works 
makes  their  execution  lawful,  and  takes  away  the  rights  of 
action  which  would  have  arisen  if  thev  had  been  executed 
without  such  authority.  Statutes  of  this  kind  usually  pro- 
vide compensation  and  some  procedure  for  assessing  it ;  but 
it  is  a  well  understood  rule  in  England  that  though  the 
action  is  taken  away,  compensation  is  only  recoverable 
when  provided  by  the  statutes  and  in  the  manner  prescribed 
by  them.  In  practice  it  is  generally  provided  in  respect  of 
all  acts  by  which  lands  are  "injuriously  affected" — words 
which  have  been  held  by  judicial  interpretation  of  the 
highest  authority  to  embrace  only  such  damage  as  would 
have  been  actionable  if  the  work  causing  it  had  been  exe- 
cuted without  statutable  authority. 

In  the  Canadian  act  (23  Vict.  c.  72)  authorizing  the  by-law 
in  question,  no  compensation  is  expressly  provided  for  the 
damage  which  may  be  caused  by  any  of  the  acts  it  authorizes 
to  be  done.  But  in  a  previous  act  (14  &  16  Vict.  c.  128),  pro- 
vision for  compensation  is  expressly  made  in  two  instanc-es. 
Thus,  the  power  to  make  by-laws  for  altering  the  footpaths 
411]  or  side- walks  of  any  street  *is  conferred  subject  to 
the  provision  "  that  the  council  shall  make  compensation  out 
of  the  funds  of  the  city  to  any  persons  whose  property  shall 
be  injuriously  affected  by  any  such  alteration  of  the  level 
of  the  footpath  in  front  thereof."     And  the  power  to  make 
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by-laws  for  changing  the  sites  of  markets  and  appropriating 
the  sites,  saves  to  any  party  aggrieved  ''  any  remedy  he  may 
by  law  have  against  the  corporation  for  any  damage  he 
m^ht  thereby  sustain." 

The  counsel  for  the  corporation  referred  to  two  or  three 
other  instances  of  express  provisions  in  former  acts  relating 
to  this  corporation,  and  also  to  sets  of  acts  authorizing 
joads,  bridges,  and  other  public  works,  which  provided 
compensation  in  express  terms,  and  contended  that  it  migJlt 
be  inferred  from  this  course  of  legislation  that  the  intention 
was  to  exclude  compensation  whenever  it  was  not  ex- 
pressly giVen. 

On  the  other  hand,  the  counsel  for  the  |>laintiflf  relied  on 
the  fact  that  no  compensation  was  provided  by  the  act 
authorizing  the  by-law  in  question,  although  the  power  it 
conferred  would,  it  was  said,  justify  an  interference  with 
property,  and  with  undoubted  servitudes,  and  also  upon 
the  difference  between  English  and  French  law,  arising 
from  the  existence  of  the  article  of  the  Code,  and  the  dis- 
similar systems  of  procedure  in  the  two  countries.  Their , 
contention,  in  substance,  was  that  the  special  acts  should 
be  read  with  and  subject  to  article  407  of  the  Code  in  the 
cases  to  which  it  was  applicable,  and  also  to  the  general 
law  which  gave,  in  certain  cases  at  least,  a  right  to  indem- 
nity for  damage. 

Whatever  may  have  been  the  effect  of  the  special  acts  re- 
lating to  this  corporation  befpre  the  passing  of  the  27  &  28 
Vict.  c.  60,  they  must  now  be  read  and  considered  with  it. 
That  act  is  indeed  a  statute  upon  expropriations.  After 
reciting  in  the  preamble  that  much  difficulty  was  often  ex- 
perienced in  carrying  out  the  law  in  force  relating  to  expro- 
priations for  pui-poses  of  public  utility,  it  establishes  a 
tribunal  consisting  of  commissioners  for  determining  the 
value  of  property  expropriated,  and  a  system  of  procedure 
for  such  cases.  Then  the  18th  section  enacts  that  these 
provisions  shall  be  extended  to  all  cases  in  which  it  becomes 
necessary  to  ascertain  the  compensation  to  be  paid  for  any 
damage  ^sustained  by  reason  of  any  alteration  m  the  [41 S 
level  of  footways  made  by  the  council,  or  by  reason  of  the 
removal  of  anv  establishment  subject  to  be  removed  under 
any  by-law  of  the  council,  "or  to  any  party  by  reason  of 
any  other  act  of  the  council,  for  which  they  are  hound  to 
make  coinpensaiionJ! ' 

It  was  contended  for  the  corporation  that  this  general 
clause  referred  only  to  such  compensation  as  was  expressly 
mentioned  in  their  statutes,  though  they  could  only  point 
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to  two  instances  of  such  compensation  which  could  satisfy 
the  words,  and  these  were  contained  in  a  Road  Act  (36 
Geo.  3,  c.  9),  the  powers  of  which  were  transferred  to  the 
corporation.  Whilst  for  the  plaintiff  it  was  said  that  if  it 
be  neld  that  actions  for  indemnity  are  taken  away,  this 
sweeping  clause  ought  to  be  construed  so  as  to  comprehend 
all  cases  of  damage  for  which,  by  the  general  law,  indemnity 
would  be  due,  and  as  being  in  .effect  equivalent  to  the  com- 
nion  clause  in  the  English  statutes  containing  the  words 
"  otherwise  injuriously^  affected." 

Reading  the  clause  in  the  latter  sense  compensation  would 
be  expressly  given  by  it  to  all  who  may  suffer—to  use  the 
English  phrase — actionable  damage.  A  provision  to  this 
effect,  if  It  be  made,  would  no  doubt  be  equitable  and  rt/a- 
sonable ;  whereas  if  it  be  not  made,  the  scheme  of  compensa- 
tion provided  by  these  acts  would  seem  to  be  defective. 
Their  Lordships,  however,  do  not  think  it  necessary  to  decide 
in  this  appeal  the  question  thus  raised,  since,  in  whatever 
manner  it  may  be  determined,  and  whatever  may  have  been 
the  case  before  the  18th  section  of  the  27  &  28  Vict.  c.  60, 
was  passed,  they  think  that  this  enactment,  by  requiring 
that  the  compensation  payable  to  any  partv  **by  reason  of 
any  act  of  the  council  for  which  they  are  bound  to  make 
compensation,"  shall  be  ascertained  in  the  manner  pre- 
scribed by  the  statute,  excludes,  by  necessary  implication, 
actions  of  indemnity  for  damage  in  respect  of  such  acts.  It 
is  enough,  therefore,  to  say  that  in  their  view  the  corpora- 
tion, having  acted  within  their  powers,  the  plaintiff's  claim 
(if  sustainable  at  all)  is  of  a  kind  which  would  fall  to  be  de- 
termined bv  the  commissioners  under  the  special  act. 

It  may  be  observed  that  the  question  of  procedure  in 
413]  cases  of  *this  kind  is  not  merely  a  technical  one. 
This  was  pointed  out  in  the  judgment  of  this  Committee  in 
Jones  V.  ^tanstead  Railway  Companyi^).  It  is  there  said : 
"The  claim  for  damages  in  an  action  in  this  form  assumes 
that  the  acts  in  respect  of  which  they  are  claimed  are  unlaw- 
ful, whilst  the  claim  for  compensation  under  the  Railway 
Acts  supposes  that  the  acts  are  rightfully  done  under  stat- 
utable authority ;  and  this  distinction  is  one  of  substance, 
for  it  affects  not  only  the  nature  of  the  proceedings,  but  the 
tribunal  to  which  recourse  should  be  had." 

On  the  whole  case  their  Lordships  find  themselves  unable 
to  concur  in  the  judgment  pronounced  by  the  majority  of 
the  Judges  of  the  Court  of  Queen's  Bench,  and  they  will 
humbly  advise  Her  Majesty  to  reverse  both  the  judgments 

(')  Law  Kep.,  4  P.  C,  98. 
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below,  and  to  direct  that  the  action  be  dismissed  with  costs. 
The  respondent  must  pay  the  costs  of  this  appeal. 

Solicitors  for  the  appellants:  Messrs.  Wilde^  Burger^ 
Moore  <6  Wilde. 

Solicitors  for  respondents :  Messrs.  Bischoff^  Bompas  & 
BiscJioff. 


A  municipal  corporation  is  not  liable 
to  the  owner  of  real  estate  for  damages 
Boa^^ned  by  him  in  consequence  of 
discontinning  a  street  on  which  such 
real  estate  is  situate :  2  Eng.  Rep., 
493  note ;  Brady  «.  Shinkle,  40  Iowa, 
576 ;  Proaser  «.  Qty  of  Ottumwa,  42 
Iowa,  509. 

See  Chicago  &  Pac.  B.  B.  v.  Stein, 
75Dls.,42;  Stetson  v.  Chicago,  etc., 
75U18.,  74;  Clowes  «.  Staffordshire, 
etc.,  4  Eng.  Rep.,  807;  Matter  of 
Thaiston,  25  Upper  Can.  Com.  PL, 
603 ;  Clncinmiti  v.  Penny,  21  Ohio  St. 
B.,499. 

In  Thompson  «.  Boonville,  61  Mo., 
282,  it  was  held  that  if  the  statutory 
method  was  not  followed  the  city 
would  not  be  liable  as  a  trespasser, 
though  the  committee  under  whose 
charge  the  work  was  done  might  be. 

In  some  cases  it  is  held  the  owner  of 
a  lot  abutting  on  a  street  is  entitled  to 
damages  against  a  city  altering  the 
grade,  or  increasing  the  use  of  a  street, 
if  he  show  that  the  municipal  authori- 
ties, before  he  built  upon  his  lot,  had 
80  improved  or  appropriated  the  street 
as  to  indicate  fairly  and  reasonably 
that  no  future  change  would  be  made  : 
Cincinnati  «.  Penny,  21  Ohio  St. 
R.499. 

In  Pontiac  o.  Carter,  32  Mich.,  170, 
it  is  said,  "  the  cases  in  Ohio  stand  sub- 
stantially alone." 

In  some  states  such  damages  are 
given  by  statute  :  Church  v.  Milwau- 
kee. 34  Wise.,  60.;  Siadter  9.  Milwau- 
kee,  34  Wise.,  98  ;  Luscombe  o.  Mil- 
waukee, 86  Wise.,  511 ;  Hoizee  v. 
Milwaukee,  39  Wise.,  860;  12  Alb. 
L.  J.,  53  ;  Marsden  v.  Cambridge,  114 
Mass.,  490 ;  Ryan f>.  Boston,  118  Mass., 
248  ;  Hubbard  o.  Webster,  118  Mass., 
599 ;  Pekin  «.  Wenkel,  77  Ills.,  56  ; 
Pontiac  v.  Carter,  82  Mich.,  169  ;  Lo- 
gansport «.  Pollard,  50  Ind.,  151. 

In  others  it  is  held  such  owner  is 
not  entitled  to  damages  for  a  lawful 
change  of  grade  :  2  Eng.  Rep. ,  494 
note;  Pontiac  9.  Carter,  ;j2  Mich.,  164, 

16  Eng.  Rep.  10 


166;  Newport,  etc.,  «.  Foote,  9  Bush 
(Ky.),  264  ;  Thompson  «.  Androscoggin 
Co.,  54  N.  H.,  549  ;  Matter  of  Furman 
Street,  17  Wend.,  649 ;  Graves  «.  Otis, 
2  mil,  466  ;  People  v.  Astor,  49  How., 
405 ;  Bounds  v.  Mumford,  2  Rhode 
Island,  154  ;  12  Alb.  L.  J.,  53  ;  Allen, 
town  f>.  Kramer,  78  Penn.  St.  R.,  406  ; 
Jarvis  v.  Great  Western,  etc. ,  8  Upper 
Can.  Com.  PI.,  115  ;  Burritt  «.  New 
Haven,  42  Conn.,  174;  Van  Riper  «. 
Essex,  etc.,  88  N.  J.  Law,  23  ;  Mitchell 
v.  Rome,  49  Geo.,  19;  Bait.,  etc.,  «. 
Beany,  42  Md.,  118  ;  Wegman  v,  Jef- 
ferson, 61  Mo.,  55  ;  Thompson  v.  Boon- 
ville,  61  Mo.,  282. 

See  Cincinnati  v.  Penny,  21  Ohio  St. 
B.,  499  ;  Glamorganshire,  etc.,  v.  Blake- 
mere,  5  Bligh.  N.S.,  547;  Croft  v, 
Peterborough,  5  tJ.  C.  Com.  Pi.,  35  ; 
Pekin  «.  Wenkel,  77  Ills.,  56 ;  Bloom- 
ington  V,  Brokaw,  Id.,  194  ;  Hamilton 
V.  Cover,  16  Upper  Can.  Com.  PI.,  205  ; 
Van  Riper  v.  Essex,  etc.,  88  N.  J.  Law, 
23  ;  People  id.  Mayor,  19  How.  Pr.,  155  ; 
Bissell  ^.  New  York  Cen.  B.,  23  N.  Y., 
61,  66. 

As  to  what  is  repair  and  what 
not.  People  «.  Brooklyn,  21  Barb., 
484 ;  Blount  v.  Janesville,  81  Wise., 
648  ;  Croft  «.  Peterborough,  5  Upper 
Can.  Com.  PI.,  35. 

If,  however,  the  work  of  n>grading 
be  carelessly  or  recklessly  done,  the 
owner  may  recover  damages  sustained 
by  such  carelessness  or  recklessness : 
Rounds  V.  Mamford,  2  Rhode  Island, 
154  ;  Allentown  «.  Kramer,  73  Penn. 
St.  R. ,  406  ;  Bloomington  v,  Brokaw, 
77  Ills.,  194;  Pontiac  «.  Carter,  32 
Mich.,  172-3  ;  Bait.,  etc.,  f>.  Beany, 
42  Md.,  117  ;  Wegman  «.  Jefferson,  61 
Mo.,  55. 

See  Mitchell  «.  Rome,  49  Geo.,  19. 

In  some  cases  a  private  corporation, 
permitted  by  statute  to  do  an  act,  has 
been  held  liable  when  a  city  would  not 
have  been:  Bait.,  etc.,  «.  Beany,  42 
Md.,  118;  Burritt  v.  New  Haven,  42 
(^onn.,  174  ;  ]ndiauA|K)li8,  etc.,  v.  Suiitli, 
52  Ind.,  428. 


74 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[VoL  L 

1876 

Lows  V.  Telford. 

H.L.  (E.) 

[1  Appeal  Cases,  414.] 

H.L.  (K),  May  9,  11,  1876. 

[HOUSE  OF  LORDS.] 

414]    *Andrew  Lows,  Appellant ;  and  Edward  Telford 
and  KoBERT  Westray,  Respondents. 

Forcible  ErUry — 16  Ric,  2,  c.  2 — Mortgagee  in  Fee, 

Where  a  person  having  the  leeal  title  to  land  is  in  actual  possession  of  it,  the 
attempt  to  eject  him  by  force  brings  the  person  who  makes  it  within  the  pro- 
visions of  the  statute  against  forcible  entry. 

It  will  do  so  though  the  possession  of  the  person  having  such  legal  title  has  only 
just  commenced,  though  he  may  himself  have  obtained  it  by  forcing  open  a  lock, 
though  his  ejection  has  not  been  made  by  a  "  multitude"  of  men,  nor  attended  with 
any  great  use  of  violence,  and  though  the  person  who  attempts  to  eject  him  may 
even  set  up  a  claim  to  the  possession  of  the  land. 

L.  became  the  mortgagee  in  fee  of  certain  premises  of  which  it  appeared  that  he 
did  not  at  once  take  actual  •possession.  The  mortgagor,  whose  possession  had  not 
been  interfered  with  made  an  agreement  with  T.  and  W.  to  allow  them  (at  a  rent) 
the  use  of  these  premises,  and  for  some  little  time  T.  and  W.  did  have  the  use  of 
them  and  deposited  goods  tliere.  On  one  morning  at  an  early  hour  L.,  without 
notice  to  any  one,  went,  accompanied  by  a  carpenter  and  another  man,  and,  by  taking 
off  the  lock  of  the  outer  door,  entered  into  actual  possession.  T.  and  W.  hearing  of 
this  went  to  eject  him,  and  not  being  able  to  get  in  at  the  door  obtained  an  entrance 
through  a  side  window,  then  came  down  and  did  eject  L.  On  this  L.  indicted  them 
for  a  forcible  entry ;  ?liey  were  acquitted,  jointly  paid  their  attorney's  bill,  and  then 
brought  a  joint  action  against  L.  for  malicious  prosecution  without  reasonable  and 
probable  cause : 

Held,  that,  on  these  facts,  they  could  not  sustain  the  action,  and  that  L.  was  enti- 
tled to  have  the  verdict  entered  in  his  favor. 

Qucerej  whether  a  joint  action  by  T.  and  W.  could  in  such  a  case  have  been  midn- 
tainable. 

I'er  Lord  Sklborne  :  If  for  civil  purposes  the  legal  possession  was  then  in  L.,  the 
foundation  for  a  charge  of  forcible  entry,  so  far  as  possession  is  concerned,  was 
sufficiently  established. 

Appeal  (on  a  case  agreed  on  by  the  parties)  against  a 
judgment  of  the  Exchequer  Chamber,  which  had  reversed  a 
previous. decision  of  the  Court  of  Exchequer. 

The  appellant  had,  in  August,  1868,  become  the  mort- 
gagee in  fee,  for  £250  and  interest,  of  some  premises  situated 
415]  in  the  borough  *of  Carlisle,  which  were  the  property 
of  one  Alfred  Tweddle.  The  title  deeds  were  handed  over  to 
Lows,  but  he  did  not  take  actual  possession  of  the  premises. 
On  the  19th  of  October,  1868,  Alfred  Tweddle  who,  as  it  was 
stated  in  the  case,  ''had  acquired  very  intemperate  habits," 
executed  to  his  two  brothers  a  deed  of  settlement  for  the 
benefit  of  his  family.  In  December,  1868,  he  executed  a 
second  mortgage  on  the  premises  for  £200  in  favor  of  Lows. 
Alfred  Tweddle  was  however  still  allowed  to  continue  in 
the  apparent  possession  of  the  premises,  and  in  November, 
1869,  entered  into  an  arrangement  with  Telford,  by  which 
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Telford  was  to  pay  him  £20  a  year  for  the  use  of  them. 
They  were  not  inhabited  as  a  house,  but  occupied  as  a  sale- 
room and  warehouse.  Westray  used  a  part  of  them  under 
an  arrangement  with  Telford.     . 

On  the  moraing  of  the  14th  of  July,  1870,  Lows,  who  had 
not  given  notice  to  any  one  of  his  intention  to  do  so,  went, 
accompanied  by  two  men,  one  of  whom  was  a  carpenter, 
and  took  possession  of  the  premises  by  taking  off  the  lock 
of  the  outer  door,  and  so  effecting  an  entrance.  One  of  the 
men  went  into  the  building  itself.  While  the  other  man, 
the  carpenter,  was  engaged,  with  the  door  half  open,  in 

¥ntting  on  a  new  lock.  Lows  being  with  him  at  the  time, 
blford  and  Westray  attempted  to  turn  away  Lows  and  the 
carpenter,  but  did  not  succeed.  After  a  time  they  effected 
an  entrance  into  the  premises  by  a  window  and  did  then 
forcibly  eject  Lows.  On  this  Lows  indicted  them  at  the 
borough  sessions  of  Carlisle  for  a  forcible  entry.  The 
jury  acquitted  them,  and  they  then  brought  a  joint  action 
against  Lows  for  a  malicious  prosecution  without  reasonable 
and  probable  cause.  The  trial  took  place  before  Mr.  Jus- 
tice Mellor  at  the  Manchester  Spring  Assizes,  1872,  when  it 
was  proved  that  on  the  indictment  they  had  defended  them- 
selves by  the  same  attorney,  whose  bill  was  taken  as  amount- 
ing to  £56.  It  was  contended  for  Lows  that  there  was  no 
proof  of  malice,  and  that  the  circumstances  showed  reason- 
able and  probable  cause,  and  it  was  also  submitted  that 
there  was  no  joint  cause  of  action.  The  learned  judge  was 
of  opinion  that  the  plaintiffs  had  established  a  cause  of  ac- 
tion, and  a  verdict  was  taken  for  the  plaintiffs  for  £55,  but 
leave  was  reserved  to  Lows  to  move  to  enter  the  verdict  for 
him.  On  motion,  the  Court  of  Exchequer  ordered  that  the 
verdict  should  be  entered  for  the  defendant.  On  appeal  to 
the  *Excliequer  Chamber  that  judgment  was  reversed.  [416 
This  appeal  was  then  brought. 

Mr.  U.  RtbSseU,  Q.C.,  and  Mr.  Trevelyan^  for  the  appel- 
lant :  The  legal  title  to  the  premises  was  in  the  appellant. 
That  being  so  he  had  a  right  to  take  actual  possession  of 
them  at  any  time,  even  without  notice  to  persons  who  had 
got  into  occupation  of  them.  For  that  occupation  was  only 
upon  sufferance:  Smartle  v.  WiUiams  {^).  The  fact  that 
such  an  occupier  had  put  goods  into  the  premises  gave  him 
no  title  of  any  sort  against  the  legal  owner :  Littleton  ("). 
But  the  case  nere  was  still  stronger  than  that,  for  the  evi- 
dence showed  that  the  legal  owner  was  in  actual  possession 
of  the  premises  when  the  unlawful  attempt  was  made  to 

(')  1  Sulk..  240.  C)  S.  09. 
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turn  him  out.  The  respondents  were  thus  in  a  less  favor- 
able position  than  a  tenant  who  held  over  after  his  term,  as 
to  whom  it  had  been  decided  that  he  could  not  distrain  his 
landlord's  cattle  for  trespassing,  though  they  had  been  put 
there  by  way  of  taking  possession :  Taunton  v.  Costar  (*). 
The  door  had  been  opened,  one  of  the  men  who  accom- 
panied Lows  was  in  the  house,  and  the  other,  the  carj)enter, 
was  employed  with  the  open  door  in  the  work  of  putting  on 
a  new  look.  The  attempt  to  turn  out  the  appellant  was, 
therefore,  an  act  wholly  illegal,  and  brought  the  parties 
who  made  it  within  the  provisions  of  the  statute  against 
forcible  entry,  and  made  them  liable  to  indictment.  The 
act  of  preferring  the  indictment  could  not  therefore  be  prop- 
erly alleged  as  malicious  and  without  reasonable  and  prob- 
able cause.  Co.  Litt.  ('),  Comyns'  Digest  ('),  Bacon's  Abridg- 
ment (*),  Anonymous  (*),  Partridge  v.  Bere  C),  Butcher  v. 
Butcher  ('),  Jones  v.  Chapman  i^\  and  Mr.  Justice  Maule's 
dictum  there  (•),  were  cited  and  relied  on. 

In  point  of  form  the  action  here  was  not  maintainable. 
It  was  a  joint  action,  whereas  there  was  no  joint  injury,  for 
the  damage,  if  any,  must  have  been  to  each  individual 
separately.  A  joint  action  for  an  alleged  wrong  to  different 
417]  persons  could  not  be  sustained,  ^except  in  the  case 
of  partners  who  were  affected  in  their  partnership  interest, 
or  in  the  case  of  a  husband  and  wife  where  the  law  assumed, 
for  many  purposes,  the  identity  of  the  parties,  though  even 
in  this  latter  case  It  was  doubtful  whether,  on  account  of  a 
joint  interest  in  land,  a  husband  and  wife  could  join  in  an 
action  of  trespass :  Anonymous  O. 

Mr.  Her  Schelly  Q.C.,  and  Mr.  Kenelm  Dighy^  for  the  re- 
spondents :  The  verdict  here  was  completely  justified  by 
the  facts,  and  those  facts  showed  that  there  was  no  reason- 
able or  probable  cause  for  the  prosecution.  The  case  was 
one  for  the  jury  on  the  point  of  malice.  The  respondents 
were  in  possession.  That  possession  was  unlawfully  and 
violently  disturbed  by  the  appellant.  It  was  he  who  had 
in  reality  effected  a  forcible  entry,  and  the  respondents  had 
only  endeavored  to  defend  a  possession  which  they  believed 
themselves  rightfully  entitled  to,  for  they  had  received  it 
from  Tweddle,  who  was  the  original  owner  of  the  premises, 

(•)  7  T.  R.,  431.  (•)  6  B.  <k  Aid.,  604. 

(n  rjfl  b. ;  see  also  Co.  Lit.,  205  a,  n,  (1).  (')  7  B.  A  C,  399. 

(*)  Ksfeate  n.  1,  2.  (S)  2  Ex.,  803. 

(1)  Forcible  Entry,  D.  (»)  Ibid.,  831. 

{^\  1  rtalk.,  246.  (»o)  Dyer,  305  b.,  pi.  69. 
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and  whose  authority  over  them  had  never  appeared  to  be 
interfered  with.  The  respondents  had  a  title  to  the  occupa- 
tion of  the  premises,  which  they  would  have  been  entitled 
to  set  up  even  in  trespass  quare  clausum  f regit:  Jones  y. 
Chapman  (').  The  right  of  the  le^al  owner  might  be  com- 
jjlete  in  law,  but  he  was  not,  especially  without  notice,  jus- 
tified in  asserting  it  as  this  appellant  had  done.  He  took 
jwssession  by  force  without  previous  notice  to  any  one. 
[Lord  Selborne  mentioned  Keeoh  v.  Hall  (").]  But  that  was 
aproceeding  in  ejectment,  as  to  which  the  rule  in  Jones  v. 
Chapman  (*)  would  be  applicable.  In  Taunton  v.  Costar  ('), 
while  declaring  in  the  fullest  way  the  right  of  a  landlord  to 
the  possession.  Lord  Kenyon  said,  *'If  indeed  he  had  en- 
tered with  a  strong  hand  to  dispossess  the  tenant  by  force 
he  might  have  been  indicted  for  a  forcible  entry."  Now 
that  was  exactly  what  the  appellant  had  done  here,  and  he, 
and  not  the  respondents,  had  been  guilty  of  the  offence 
against  the  statute.  The  appellant  here  had  no  right  to  re- 
sort to  force:  *NewtonY.  Harlandi^).  He  had  no  [418 
possession — it  was  out  of  him — ^he  had  allowed  it  to  appear 
to  belong  to  another,  and  without  full  possession  he  could 
not,  on  the  principles  of  the  most  ancient  law,  complain 
against  anotner  of  an  attempt  to  dispossess  him:  Sa- 
vigny  (*) ;  The-  Pandects  (•).  There  was  no  pretence  for 
charging  the  respondents  with  any  offence ;  but  if  not,  then 
the  making  of  such  a  charge  without  a  reasonable  and 
probable  cause  was  proof  of  malice,  and  all  the  essentials 
for  maintaining  the  action  were  complete :  Comyns'  Di- 
gest (')  ;  Mitchell  v.  Jenkins  {^\ 

The  action  was  right  in  form.  The  damage  of  which  the 
plaintiffs  complained  was  an  entire  damage  which  they 
jointly  suffered,  and  against  which  they  were  entitled  to  be 
jointly  relieved.  There  was  no  principle  of  law  opposed  to 
this  joint  claim  of  damages  wnere  the  injury  was  joint. 
Indeed,  in  the  earliest  case  upon  the  point  Coryton  v. 
Lithebye(^\  the  bringing  of  a  joint  action  had  been  de- 
clared to  be  the  better  course,  *'for  otherwise  damages  will 
be  twice  recovered."  Cook  v.  Batchellor  {'") ;  Collins  v. 
BarraU  (") ;  Pechell  v.  Watson  (") ;  Forster  v.  Lawson  (") 

(»)  2  Ex.,  808.  (^  5  B.  A  Ad.,  688. 

(*)  Dongl,  21.  (•)  2  Wm.  Saund.,  112-116, 

(»)  7  T.  R.,  481.  (»0)  8  B.  A  P.,  160. 

{*)  1  Man.  <fc  Gr.,  644.  (")  10  B.  Moo.,  446. 

(»)  Sir  E.  Penys  Tnma.,  169.  (»«)  8  M.  A  W.,  691. 

(•)  De  Acq.  Poaa.  («)  8  Bing.,462. 

(«)  Forcible  Entry,  A  2. 
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were  all  cases  where  the  form  of  action  was  joint  in  i^espect 
of  a  wrong  jointly  affecting  different  individuals  ('). 

Mr.  Trevelyan  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  in  the 
view  which  I  take  of  the  case  now  before  your  Lordships 
there  is  little,  if  anything,  to  be  determined  in  point  of  law, 
but  the  decision  of  the  case  appears  to  me  to  depend  mainly, 
if  not  altogether,  upon  a  just  appreciation  of  the  facts 
which  appear  upon  the  special  case. 

My  Lords,  the  story  of  the  transaction  which  has  led  to 
this  litigation  a^ears  to  be  this :  There  was  a  tenement  in 
419]  Carlisle,  *not  a  house  where  any  persons  were  resid- 
ing, but  premises  where  goods  were  stored  or  kept.  This, 
on  the  14th  of  July,  1870,  when  the  circumstances  which 
are  the  subject  of  the  litigation  occurred,  belonged  to  a  per- 
son named  Lows,  as  -the  mortgagee  in  fee.  Lows  therefore 
had  the  legal  title,  and,  not  having  parted  in  any  wajr  with 
the  right  of  possession,  he  might  nave  taken  possession  at 
any  time  by  any  means  which  the  law  allowed  him  to  use. 
The  mortgagor  was  a  person  of  the  name  of  Tweddle.  He 
was  not  in  possession  himself,  but  he. had  authorized  two 
persons,  who  were  named  Westray  and  Telford,  to  occupy 
the  premises.  There  was  some  kind  of  agreement  for  tiie 
occupation,  although  it  does  not  appear  tp  have  been  re- 
duced to  writing,  and  something  was  said  about  rent.  But 
that  is  quite  immaterial,  because  it  is  obvious  upon  the 
statement  in  the  case,  that  Westray  and  Telford  occupied 
by  the  consent  of  Tweddle  ;  therefore  their  occupation  was 
just  the  same  as  if  Tweddle  himself  had  occupied.  It  was 
not  higher,  and  I  am  willing  to  take  it  as  being  a  right  of 
occupation  as  high  as  that  which  Tweddle  himself  had. 

It  appears  that  on  the  14th  of  July,  1870,  Lows  wished  in 
this  state  of  things  to  obtain  possession  of  the  tenement 
himself.  He  might  have  gone  and  demanded  possession, 
and  he  might  have  got  a  judgment  if  that  demand  had 
been  refused.  The  course,  however,  which  he  appears  to 
have  resorted  to  was  this  :  The  premises  had  been  locked 
Tip  on  the  night  of  the  13th  of  July,  and  very  early  in  the 
morning  of  the  14th,  before  6  o'clock,  Lows  went  there,  ac- 
companied by  two  other  men,  one  of  whom  was  a  joiner 
iijid  carpenter.  They  appear  to  have  opened  the  door,  and, 
I  infer  n^om  the  statements,  to  have  taken  the  old  lock  off. 
One  of  the  men  accompanying  Lows  was  inside  the  house. 
Lows  himself  was  on  the  doorstep,  and  the  third  man,  the 
joiner  or  carpenter,  had  the  door  open  before  him,  and  was 

(']  See  this  matter  fully  discussed  in  Le  Fanu  v.  Malcolrmon,  1  H.  L.  Gas.,  687. 


Vol  I.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

79 

H.L.(E.) 

Low8  V.  Telford. 

1876 

engaged  in  boring  holes  in  tke  door  for  the  purpose  of  put- 
ting on  a  new  lock. 

My  Lords,  if  I  had  been  asked  the  question  what  the 
position  of  things  at  that  moment  was,  I  should  have  said, 
undoubtedly,  Lows  was  in  actual  possession.  He  had  ob- 
tained possession  in  a  very  rough  and  uncourteous  way, 
and  what  the  reasons  were  which  induced  him  to  take  that 
course  are  not  before  your  Lordships.  But  we  have  nothing 
to  do  with  the  roughness  or  discourtesy  of  *the  [420 
mode,  we  have  to  do  with  the  facts  of  the  case,  and  the  facts 
of  the  case  appear  to  me  to  show  that,  as  I  have  said,  at 
that  time  Lows  had  possession  of  the  house  by  one  of  his 
agents  who  was  inside,  and  he  himself  had  command  of  the 
door,  for  Lows  was  standing  on  the  step,  and  the  carpenter 
was  standing  in  the  doorway  holding  the  door,  and  putting 
a  new  lock  on  it. 

That  was  the  state  of  things  when  Westray,  one  of  the 
two  persons  who  were  allow^  by  Tweddle  to  occupy  the 
premises,  came  up.  He  had  been  told  by  some  i)erson  what 
was  going  on.  When  he  came  up  he  objected  to  the  pro- 
ceedings which  were  going  on  with  respect  to  the  door. 
However,  Lows  and  the  cai-penter  with  him  maintained 
their  ground  ;  they  refused  to  give  way,  and  either  to  allow 
Westray  to  enter,  or  to  discontinue  their  work.  Accord- 
ingly, Westray  went  for  a  policeman,  but  he  could  not  find 
a  policeman,  and  then,  apparently,  he  went  for  Telford, 
who  appears  to  have  been  a  brother-in-law  of  his.  Then 
they  came  to  the  premises.  By  this  time,  as  I  infer,  the 
carpenter  had  gone  inside,  and  had  cl9sed  the  door,  and 
had  put  against  the  back  of  the  door  a  spur,  or  piece  of 
timber,  which,  resting  on  the  ground,  prevented  the  door 
from  being  opened  for  above  four  inches,  and  pi^evented  any 
person  from  going  in.  The  agents,  therefore,  of  Lows, 
being  in  possession  of  the  house,  maintained  their  ground, 
and  the  door  could  not,  I  infer,  have  been  forced  open,  but 
mi^ht  have  been  forced  open  but  for  this  circumstance.  A 
lad  in  the  interest  of  Westray,  got  a  ladder,  put  it  against 
an  open  window,  or  a  window  which  he  opened,  and  got 
into  the  house  through  the  open  window ;  Westray  followed 
him,  and  then  coming  to  the  back  of  the  door  where  the 
spur  or  piece  of  timber  was  placed,  they  removed  the  spur 
or  piece  of  timber,  opened  the  door  thereby,  and  allowed 
any  person  who  was  able  to  come  in  at  the  open  door. 
There  was  then  a  scuffle,  a  contest  of  pushing  ana  violence 
between  the  parties,  and,  as  I  infer.  Lows  was  pushed  away 
from  the  door  with  some  degree  of  violence,  and  there  were 
\ 
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several  persons  in  the  street  taking  part  in  the  scuffle  which 
was  going  on. 

That,  my  Lords,  is  the  history  of  the  case.  Thereupon 
Lows  indicts  Westray  and  Telford  for  a  forcible  entry.  He 
indicts  those  two  with  other  persons,  who  do  not  taKe  any 
421]  proceedings,  but  he  *indicts  those  two.  They  are 
acquitted  on  the  trial  at  quarter  sessions.  They  appear  to 
have  together  defended  the  indictment,  and  incurrea  costs 
to  the  amount  of  a  sum  of  £55,  and  they  bring  this  action 
against  Lows  for  indicting  them  without  any  reasonable  and 
probable  cause,  and  with  malice.  At  the  trial  of  this  action 
the  damag:es  were  agreed  upon,  and  a  verdict  was  entered 
for  the  plaintiffs,  with  liberty  to  the  defendant  to  move  to 
enter  a  verdict  for  himself.  The  judges  in  the  Exchequer, 
before  whom  the  case  first  came,  were  unanimously  of 
opinion  that  there  w^s  reasonable  and  probable  cause  for 
the  indictment,  and  that,  therefore,  the  verdict  should  be 
entered  for  the  defendant.  But  the  judges  in  the  Ex- 
chequer Chamber  were,  also  unanimously,  of  a  different 
opinion,  and  held  that  there  was  no  reasonable  and  prob- 
able cause  for  the  indictment,  and  that,  therefore,  the  ver- 
dict should  stand  for  the  plaintiffs. 

I  am  bound  to  say  that  in  that  state  of  things  I  am  un- 
able to  arrive  at  any  other  conclusion  than  this  (differing 
in  opinion  with  great  respect  from  the  judges  of  the  Court 
of  Exchequer  Chamber),  that  there  was  reasonable  and 
probable  cause  for  this  indictment.  That  there  was  the 
violence  attending  the  transaction  which  would  be  necessary 
to  bring  it  within  the  statute,  was  not  in  any  way  denied, 
and  the  whole  question  turns  iipon  this:  at  the  time  when 
that  violence  took  place  was  Lows  in  possession  of  these 
premises^  or  were  they  still  in  possession  of  Westray  and 
Telford,  so  that  in  point  of  fact  and  truth  Westray  and 
Telford,  in  place  of  entering  upon  the  possession  of  others, 
were  merely  defending  a  possession  wnich  was  their  own  J 
I  repeat  what  I  have  already  said,  that  as  I  view  the  facts 
already  stated,  the  possession  which  Telford  and  Westray 
were  found  to  have  nad,  was  put  an  end  to  by  the  proceed- 
ings of  Lows  on  the  morning  of  the  14th  of  July.  W  hether 
those  proceedings  were,  I  repeat,  all  that  we  should  have 
desired  to  see,  whether  they  were  courteous  or  discourteous, 
rough,  or  the  contrary  of  rough,  is  immaterial ;  they  were 
the  proceedings  of  one  who  had  a  right  to  take  possession, 
who  took  possession  by  the  way  that  I  have  described,  and 
wlio,  it  may  be,  not  for  any  great  length  of  time,  but  for  a 
dt^iinite  and  appreciable  length  of  time,  obtained  and  re- 
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tained  possession  of  the  property.  From  that  possession 
he  was  dislodged  by  the  means  I  have  stated.  Those 
*means  appear  to  me  to  have  amounted  to  a  forcible  [422 
entry,  and  I  think,  therefore,  it  would  be  impossible  to  hold 
that  there  was  not  a  reasonable  and  probable  cause  for  pre- 
ferring the  indictment  that  was  preferred. 

Uy  Lords,  I  will  only  add  to  what  I  have  already  said, 
that  if  I  look  to  the  evidence  of  Westray  himself,  one  of 
the  plaintiffs,  it  is  almost  impossible  not  to  see  in  every 
sentence  of  it,  that  he  himself  states  the  case  exactly  in  the 
way  that  I  have  stated  it,  namely,  that  Lows  had  obtained 
possession,  and  that  Westray  and  Telford  were  endeavoring 
to  retake  possession  as  against  Lows.  He  says,  ''On  the 
morning  of  the  14th  of  July,  1870,  my  workman,  John 
Bradley,  told  me  what  was  going  on.  '1  found,'  (he  says) 
'  Lows  standing  on  the  doorstep ;  the  man  was  behind  him. 
He  was  not  putting  on  a  new  lock,  but  boring  holes  in  the 
door.  There  was  also  at  least  one  other  man  in  possession 
farther  in.'  "  Now,  that  other  man  was,  as  I  have  said,  an 
agent  of  Lows;  "I  certainly  thought  it  very  wrong  on 
Lows'  part.  I  have  no  doubt  that  Lows  was  there,  and  his 
men,  to  take  possession  of  the  place  and  to  keep  it  if  they 
could."  Farther  on,  he  says,  "what  happiined  was,  that 
Telford  and  the  others,  with  my  assistance,  succeeded  in 
putting  out  the  persons  in  the  house  and  resuming  posses- 
sion of  the  house  myself."  And  then  farther  on — "I 
thought  Lows  had  no  right  to  take  possession  in  the  way  he 
had  done."  And  again,  on  being  asked  whether  "Lows 
havine  got  possession  in  the  way  that  has  been  described, 
*Did  he  not  show  fight  to  resist  the  witness  taking  posses- 
sion 1'  (A.)  'Certainly  he  did.  They  resisted  as  far  as 
they  could  my  taking  possession.'  " 

M  v  Lords,  I  am  unable  to  appreciate  the  meaning  of 
words  if  this  is  not  the  strongest  statement,  several  times 
repeated,  by  one  of  the  plaintiffs  themselves,  that  they  were 
put  out  of  possession  and  that  they  were  endeavoring  to  re- 
take ])08session  against  Lows. 

I  turn  now  to  the  opinions  of  the  learned  judges  of  the 
Court  of  Exchequei*  Chamber.  Passing  over  that  of  Mr.  Jus- 
tice Blackburn,  which  it  would  hardly,  i  think,  be  fair  to  criti- 
cise, because  it  is  so  imperfectljr  rendered  (*),  I  take  the 
expression  of  opinion  of  Mr.  *Justice  Keating  as  show-  [423 
ing  the  ground  upon  which  the  court  proceeded.  Mr.  Jus- 
tice Keating  says:  "If  in  this  case  the  facts  had  shown 

(')  The  esse  was  not  reported  in  either    trial  and  of  the  judgments  had  been  fur- 
of  the  coarta  below,  bat  notes  of  the    nished  to  their  LorcUhips. 
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that  the  defendant  having  the  right,  which  he  unquestion- 
ably had,  of  possession,  had  taken  possession,  and  having 
taken  possession  the  plaintiffs  had  entered  on  that  posses- 
sion, why  then  I  should  have  said  there  would  be  reason- 
able and  probable  cause  for  indicting  the  plaintiffs  for  a 
forcible  entry."  My  Lords,  I  think  that  exactly  describes 
the  condition  of  the  argument,  but  I  venture  to  think  the 
conclusion  at  which  Mr.  Justice  Keating  arrives  is  erro- 
neous. I  think  it  is  exactly  the  case  that  the  facts  show 
that  "the  defendant  had  the  right  of  possession,"  and 
"had  taken  possession,"  and  "having  taken  possession, 
that  the  plaintiffs  had  entered  on  that  possession.^'  Farther 
on,  Mr.  Justice  Keating  continues,  "That  brings  the  ques- 
tion to  a  question  of  fact — had  he  taken  possession  ?  Now, 
it  seems  to  me  that  in  order  to  constitute  possession  it  must 
be  a  complete  possession  exclusive  of  the  possession  of  any 
other  person,  and  here,  I  think,  the  facts  show  there  was  no 
such  possession  taken.  All  that  occurred  seems  to  have 
occurred  in  the  nature  of  an  act,  and  the  transaction  was 
this.  The  defendant  was  endeavoring  to  take  possession, 
and  the  plaintiffs  were  resisting  him."  My  Lords,  I  think 
that  is  a  mistake.  Lows  had  taken  possession — there  was 
no  resistance  whatever — there  was  nobody  there  to  resist, 
he  had  taken  possession  and  that  act  was  completed.  Mr. 
Justice  Keating  continues:  "That  seems  to  me  to  furnish 
no  foundation  for  an  indictment  for  a  forcible  entry  on  the 
part  of  the  plaintiffs,  who  were  defending  a  possession 
which  they  partially  had  had,  at  all  events,  for  a  consider- 
able time."  There  again,  my  Lords,  I  think  there  is  a  mis- 
apprehension. They  were  nottdefending  their  possession — 
they  had  lost  their  possession,  and  they  were  endeavoring, 
as  Westray  himself  says,  to  retake  that  which  they  had 
lost. 

My  Lords,  all  that  I  have  said  is  quite  consistent  with  the 
verdict  of  the  jury.  The  jurors  acquitted  the  defendants  in 
the  indictment,  the  plaintiffs  in  the  present  action ;  and  I 
am  not  in  the  least  surprised  that  they  did  so.  Jurymen 
do  not  always  proceed  upon  strictly  logical  grounds,  and  I 
can  readily  imagine  that  the  jury,  seeing  the  manner  in 
424]  which  this  transaction  was  *accomplished,  seeing 
the  want  of  any  notice  or  information  given  before  Lows  took 
possession,  would  decline  altogether  to  convict  those  who, 
under  such  circumstances,  were  indicted  for  a  forcible  entry. 
But  the  case  before  your  Lordships  is  not  whether  the 
jurors  were  right  or  whether  they  were  wrong,  or  whether 
those  defendants  ought  to  have  been  convicted  upon  the  in- 
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dictment.  The  question  now  is,  whether  those  who  were 
indicted  and  who  escaped  in  a  way  which  no  person,  I  think, 
can  be  surprised  at,  can  turn  round  and  maintain  an  action 
in  which  they  must  affirmatively  show  that  there  was  no 
reasonable  or  probable  cause  for  preferring  the  indictment. 
That,  I  think,  it  is  impossible  that  they  can  do,  and  there- 
fore, in  my  opinion,  the  decision  of  the  Court  of  Exchequer 
was  riffht,  and  the  verdict  must  be  entered  for  the  defendant. 

My  Lords,  I  will  only  add  that  it  becomes  unnecessary 
to  decide  the  other  question  which  has  been  raised,  namely, 
whether  these  two  plaintiffs  could  join  in  the  action  which 
they  have  brought  for  having  been  indicted  without  reason- 
able and  probable  cause.  I  wish  merely  to  say  that  I  am  not 
at  all  satisfied  that  two  plaintiffs  under  these  circumstances 
could  possibly  have  a  joint  cause  of  action,  and  could  main- 
tain the  action  as  co-plaintiffs. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  in  the 
opinion  which  has  been  expressed  by  my  noble  and  learned 
fnend  on  the  woolsack  with  regard  to  the  main  point  in 
the  case. 

Happily  we  are  not  called  upon  in  this  case  to  decide  a 
difficult  point  of  law,  but  we  have  only  to  decide  a  question 
of  fact  to  which  the  law  is  to  be  applied.  All  the  learned 
judges  appear  to  agree  in  saying  tnat  if  a  man  being  law- 
fully entitled  to  possession  does  place  himself  in  possession, 
it  is  not  competent  for  any  person  by  force  to  attempt  to 
disturb  him  in  that  possession  which  he  has  so  acquired. 
The  only  question  is  whether  Lows,  undoubtedly  entitled 
as  he  was  to  the  possession,  had  succeeded  anterior  to  the 
entry  of  Westray  in  obtaining  the  possession  of  this  partic- 
ular property. 

[His  Lordship  here  went  into  a  full  statement  of  the  facts, 
in  order  to  show  that  when  Telford  and  Westray  came  up 
and  began  *their  attempt  to  obtain  possession  of  [425 
the  place  in  which  their  goods  were.  Lows  and  the  men 
whom  he  employed  were  already  in  actual  possession  of  the 
premises.] 

Nobody  could  say  anything  but  that  Lows  and  those  he 
was  employing  were  at  that  time  in  possession  of  the  prop- 
erty, they  having  gained  this  possession  of  the  property 
rightfully  in  every  way,  as  against  Telford,  although  cer- 
tainly not  in  a  way  that  one  can  altogether  approve  of.  I 
concur  entirely  with  the  learned  judges  in  the  Court  of 
Exchequer  upon  that  point.  One  does  not  approve  of 
Lows'  method  of  obtaining  possession,  but  there  de  facto 
he  was,  and  being  there  de  facto  he  was  also  there  de  jure^ 
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and  he  was  removed  in  the  fashion  described  by  the  wit- 
nesses. 

I  a^ree  with  my  noble  and  learned  friend  in  not  being 
surprised  that  the  jury  under  the  circumstance  of  this  case 
refused  to  convict  the  persons  indicted  for  an  offence  against 
the  statute.  At  the  same  time,  taking  the  ground  of  law, 
laid  down  as  common  ground  by  all  the  judges  in  both  the 
courts,  when  you  come  to  apply  the  law  to  the  facts  of  this 
case,  when  you  find  there  is  possession  by  persons  who 
have  the  right  of  possession,  it  is  impossible  to  say  that 
there  was  not  a  reasonable  and  probable  cause,  under  the 
circumstances,  which  took  place  afterwards,  for  proceeding 
nnder  the  statute,  although  that  proceeding  failed  because 
the  jury  did  not  think  it  right  to  convict  the  persons  against 
whom  that  proceeding  was  taken.  We  have  only  to  look  at 
the  facts  in  the  case,  and  it  being  almost  conceded  in  argu- 
ment, I  think  certainly  it  was  conceded  by  the  learned 
judges  who  took  the  opposite  view,  that  the  whole  point  in 
the  case  turns  upon  whether  or  not  Lows  had,  in  tact,  ob- 
tained the  possession  he  was  de  jure  entitled  to,  I  cannot 
helj)  thinking  that  it  is  established  that  he  was  in  such  pos- 
session before  Westray  came  up,  and  that  the  attempt  to 
displace  him  from  the  possession  justified  the  indictment. 

Lord  Selborne:  My  Lords,  I  entirely  agree  with  the 
opinions  which  have  been  expressed. 

The  case  of  Keech  v.  Hall  (*)  established  the  doctrine  that 
426]  (in  *the  absence  of  any  contract  or  conduct  to  vary 
the  application  of  the  law)  a  mortgagee  having  the  legal 
estate  may,  without  any  notice  to  quit,  treat  the  tenant  or 
lessee  of  the  mortgagor  as  a  trespasser  or  wrongdoer  ;  and 
that  the  possession  held  by  the  mortgagor  or  those  holding 
under  him,  until  the  mortgagee  thinks  fit  to  take  it,  is  in 
the  strictest  sense  precarious,  and  held  at  the  mere  will  of 
the  mortgagee.  To  such  a  case,  the  law  laid  down  by  Lord 
Coke,  in  the  passage  cited  at  the  bar  from  Coke  upon  Lit- 
tleton ('),  applies;  that  "the  lessor  may  by  actual  entry 
into  the  ground  determine  his  will  in  the  absence  of  the 
lessee."  In  the  case  also  cited  at  the  bar  of  Jones  v.  Chap- 
mani^\  it  is  accurately  stated  by  Mr.  Justice  Maule,  that 
''  as  soon  as  a  person  is  entitled  to  possession  and  enters  in 
the  assertion  of  that  possession,  or,  which  is  exactly  the 
same  thing,  any  other  person  enters  bv  command  of  that 
lawful  owner  so  entitled  to  possession,  tne  law  immediately 
vests  the  actual  possession  in  the  person  who  has  so  entered. 
If  there  are  two  i)ersons  in  a  field,  each  asserting  that  the 

(»)  Dong.,  21.  («)  56  b.  (8)  2  Ex.,  i^t  p.  821. 
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field  is  his,  and  each  doing  some  act  in  the  assertion  of  the 
right  of  possession,  and  Q  the  question  is  which  of  those 
two  is  in  actual  possession,  I  answer,  the  person  who  has  the 
title  is  in  actual  possession  and  the  other  person  is  a  tres- 
passer. They  differ  in  no  other  respects,  i  ou  cannot  say 
that  it  is  Joint  possession ;  you  cannot  say  that  it  is  a  pos- 
session as  tenants  in  common.  It  cannot  oe  denied  that  one 
is  in  possession  and  the  other  is  a  trespasser."  And  in 
Harvey  v,  Brydges  (')  it  is  pointed  out  that  so  far  as  relates 
to  the  fact  of  possession  and  its  legal  consequences  it  makes 
no  difference  whether  it  has  been  taken  by  the  legal  owner 
forcibly  or  not. 

The  law  laid  down  by  these  authorities  was  not  disputed 
bv  the  counsel  for  the  respondents ;  but  they  insisted  that, 
although  such  was  the  law  for  all  civil  purposes,  it  was 
nevertheless  not  applicable  to  the  present  case,  in  which  the 
question  is,  whether  there  was  reasonable  or  probable  ground 
for  the  criminal  charge  of  forcible  entry  against  the  respon- 
dents. The  question,  however,  whether  there  was  any 
reasonable  ground  for  that  charge,  or  not,  must  necessarily 
depend  upon  the  state  of  the  le^al  possession  of  *the  [427 
locus  in  quo  at  the  time  when  me  acts  alleged  to  constitute 
the  forcible  entry  were  done ;  and  if  for  civil  purposes  the 
legal  possession  was  then  in  the  appellant,  the  foundation 
for  such  a  charge,  so  far  as  the  state  of  possession  is  con- 
cerned, was  sufficiently  and  properly  established.  I  am 
unable  to  see  how  it  can  be  denied,  consistently  with  these 
authorities,  that  the  evidence  on  this  record  is  sufficient  to 
prove  a  possession  of  the  locus  in  quo  complete  in  fact  and 
in  law  by  the  appellant,  before  Westray  and  Telford  came 
upon  the  ground,  on  the  morning  of  the  14th  of  July,  1870. 
He  had  the  legal  title  ;  .he  had  (when  no  one  was  present  to 
oppose  him)  effected  an  actual  entry  into  the  premises, 
beyond  all  doubt  for  the  purpose  of  taking  possession,  and 
he  by  himself  and  his  servants  had  already  acquired  such  a 
dommion  and  control  over  the  property,  when  Westray  first 
came  upon  the  ground,  that  the  respondents  could  not  enter 
it  without  putting  a  ladder  against  the  house  and  getting  in 
tlirough  the  window.  I  cannot  doubt  that  in  these  circum- 
stances and  upon  this  evidence  his  possession  was  legally 
complete  and  exclusive ;  and  that  it  was  forcibly  disturbed 
by  tne  respondents,  who  fcaew  of  the  mortgage  before  the^ 
became  occupiers  under  the  mortgagor,  and  whose  own  evi- 
dence shows  that  they  understood,  their  own  act  to  be  an 

(»)  U  M.  A  W.,  442. 
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attempt  not  to  maintain  an  existing  possession,  but  to  resume 
a  possession  which  had  been  displaced. 

Judgment  of  the  Court  of  Exchequer  Ch/vmber 
reoersed^  and  judgment  of  the  Court  of 
Exchequer  affirmed^  and  verdict  to  be  entered 
for  the  defendant  below. 

Lords'  Journals^  11th  May,  1876. 

Solicitor  for  the  appellant :  O.  Mayor  CooJce. 
Solicitors  for  respondent :  Phelps  &  Sidgwick. 


One  having  the  legal  title  to  and  en- 
titled to  the  possession  of  real  estate 
may — except  so  far  as  he  may  subject 
himself  to  proceedings  by  indictment 
or  otherwise  for  forcible  entry  and  de- 
tainer— use  all  the  force  which  is 
reasonably  proper  and  necessary  to  re- 
move one  in  possession  without  right 
or  title,  even  to  pulling  down  a  house 
inhabited  by  the  latter  after  reasonable 
notice  :  Burling  'c.  Read,  11  Q.  B.,  904 ; 
Hyatt  V.  Wood,  4  Johns.,  150, 159-160  ; 
Jackson  v.  Morse,  16  Johns.,  200-1 ; 
Estes  t).  Kelsey,  8  Wend.,  560  ;  Scrib- 
ner  v.  Beach,  4  Den.,  449,  451  ;  Wil- 
lard  V.  Warren,  17  Wend.,  256  ;  Wilde 
«.  Cantillon,  1  Johns.  Cas.,  128  and 
cases  cited ;  Sampson  v.  Henry,  13 
Pick..  39-40;  Low  v.  El  well,  3  L.  & 
Eq.  Rep.,  217,  to  appear  in  121  Mass., 
citing  a  large  number  of  cases ;  Hig- 
gins  'D.  State,  7  Ind.,  627;  Smith  v. 
Hawkes,  5  West.  Law  Month.,  80. 

See  Jasper  v,  Purnell,  67  Ills.,  358  ; 
nding,   49  Barb.,   175; 


Corey  'o.  People,  45  Barb.,  265 ;  People 
«.  Smith,  24  Barb.,  18  ;  2  Waterman 
on  Tresp.,  627,  §§  1194-6. 

Though  he  may  be  liable  to  indict- 
ment for  forcible  entry  and  detainer  or 
assault  and  battery  :  Ives  d.  Ives,  13 
Johns.,  235  ;  Hyatt  v.  Wood,  4  Johns., 
150;  Corey  v.  People,  45  Barb.,  262, 
265  ;  People  «.  Smith,  24  Barb.,  16,  18. 

In  cases  where  the  defendant  may  be 
charged,  for  the  doing  of  an  act,  with 
punitive  damages,  he  may  show  in 
mitigation  that  he  did  it  under  the  ad- 
vice of  counsel  after  a  fair  statement 
of  the  facts  of  the  case :  Cochrane  v. 
Tuttle,  75  lUs.,  361,  365-6;  Roth  «. 
Smith,  54  ms.,  431. 

See  also  Machin  v.  Goertner,  14 
Wend.,  239;  Parsons  v.  Brown,  15 
Barb.,  594. 

And  so  that  he  did  it  under  advice 
of  one  not  a  lawyer:  Roth  t).  Smith, 
41  Ills.,  314. 

But  see  Ja^yper  v.  PumeU,  67  Ills.. 
358. 


[1  Appeal  Cases,  428.] 

H.L.  (E.),  May  23,  26;  June  1,  1876. 

[HOUSE  OF  LORDS.] 

428]    *Emma  Minors,  Appellant;    and  James  Battisok 
and  Others,  Respondents. 

Will--I>iarihUion~'" Recdvtd"*^" Rec€iv(J)U^^  or  Power — 

Court — Costs. 

Frederick  Hobson  the  elder,  by  his  will,  ^avc  to  three  trustees  (one  of  whom  vraa 
hiR  eldest  son  William)  all  his  real  and  jKirsonal  property,  which  included  the  pro- 
prietorship of  a  ncwspajHir,  on  trust  to  carry  on  the  newspaper  during  the  life  of 
hlti  wife,  and  they  were  annually  to  set  apart  and  invest  one-fourth  of  the  profits  of 
the  paper  as  a  reserve  fund  to  meet  emergencies,  and  to  divide  the  remaining  three- 
fourth  parts  of  the  profits  of  the  same,  and  the  income  from  his  real  and  |>i*r8oiml 
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estate,  into  six  equal  parts  for  his  wife  and  five  children  (all  specially  named),  and 
in  case  of  the  death  of  any  such  child  during  the  life  of  the  wife,  to  pay  the  share 
of  that  child  to  the  lawful  issue  of  that  chUd,  or  if  none  such,  equaUy  among  the 
BOTTirors  of  his  children.  And,  after  the  decease  of  his  wife,  **  (or  during  her  life 
if  she  and  the  majority  of  my  children,  and  my  trustees,  shall  deem  it  proper  and 
expedient  so  to  do),  at  the  sole  discretion  of  my  trustees,"  to  sell  the  real  and  per- 
sooal  estate  and  the  newspaper,  and  divide  the  proceeds  amon^  the  wife  and  chil- 
dren, bringing  in  the  amount  of  the  reserve  fund  as  part ;  the  shares  to  be  for  their 
absolute  use  and  benefit  immediately  after  such  division.  He  declared  that.  "  in 
case,  nnder  the  above  clause,  it  shall  be  agreed,  or  my  trustees  shall  decide  to  sell " 
the  paper,  and  if  any  of  his  sons  should  wish  to  carry  on  the  same,  such  one  should 
be  entitled  to  purchase  it  at  £600  less  than  the  market  price.  Till  all  the  property 
was  sold  the  trustees  were  to  apply  the  income  of  the  part  unsold  in  the  manner 
before  expressed  as  to  the  income  of  the  real  and  personal  estate : 

ffdd,  that  the  will  created  not  a  mere  power,  but  a  trust,  to  sell,  with  a  discretion 
in  the  trustees  as  to  the  manner  and  particular  time  of  selling ;  that  after  the  death 
of  the  wife  the  trust  to  sell  became  absolute ;  that  on  the  happening  of  that  event 
the  shares  of  the  survivors  became  absolutely  vested ;  and  (there  being  but  three 
children  of  the  testator  then  surviving)  that  William  Hobson  took  an  absolute  vested 
interest  in  an  equal  third  part  of  the  testator's  real  and  personal  estate,  including 
the  newspaper. 

Per  Lord  O^Hagah  :  The  mere  fact  of  the  non-sale  did  not  prevent  the  vesting  of 
the  shares. 

Observations  by  Lord  Selbobne  on  the  construction  and  efifect  of  the  divesting 
clauses  in  the  will. 

After  trustees  have  invoked  the  aid  of  the  court  in  administering  an  *estate,  [429 
and  a  decree  has  been  made,  they  cannot  act  in  the  matter  of  the  administration 
except  under  the  sanction  of  the  court. 

An  order  of  the  Lords  Justices,  reversing  that  of  Vice-Chancellor  Hall,  being 
itself  reversed,  and  that  of  the  Vice- Chancellor  restored,  the  costs  of  the  appeal  to 
the  Lords  Justices  were  given  to  the  appellant,  but  no  costs  of  the  appeal  to  this 
House  were  ^ven.  The  costs  of  the  trustees  were  ordered  to  be  paid  out  of  the 
estate. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices, which  had  reversed  an  order  of  Vice-Chancellor  Hall. 

Frederick  Hobson  the  elder  made  his  will,  dated  the  27th 
day  of  February,  1867,  and  after  directing  the  payment  of 
all  his  just  debts  and  certain  specific  bequests  to  nis  wife, 
continued  as  follows:  "I give,  devise,  and  bequeath  unto 
my  friends,  James  Battison,  Joseph  Buckton,  and  my  son, 
William  Hobson,  editor  of  the  Leeds  Times  newspaper,  all 
my  messuages  or  dwelling  houses,  lands,  hereditaments  and 
premises,  whether  freehold,  copyhold,  or  leasehold;  also 
all  my  stock-in-trade,  book  and  other  debts,  money  and  se- 
curities for  money,  proprietorship  of  the  said  newspaper, 
and  all  other  my  real  and  personal  estate  and  effects  wnat- 
soever  and  wheresoever,  and  of  what  tenure,  nature,  or  kind 
soever,  not  hereinbefore  disposed  of,  to  hold  to  them,  their 
heirs,  executors,  &c.,  upon  the  trusts,  &c.,  hereinafter  ex- 
pressed, that  is  to  say,  upon  trust  to  carry  on,  or  cause  to 
De  carried  on,  under  tneir  inspection  and  control,  during  the 
life  of  my  said  wife,  the  trade  or  profession  in  which  I  may 
be  engaged  at  the  time  of  my  death,  and  to  use  and  employ 
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for  that  purpose  such  part  of  my  real  and  personal  estate 
as  shall  be  then  used  or  employed  therein,  with  power  for 
my  trustees,  out  of  my  real  or  personal  estate  or  otherwise, 
to  increase  or  diminish  at  discretion  the  real  or  peraonal 
estate  so  used  or  employed,  and  to  employ  my  said  son, 
William  Hobson,  or  any  of  my  children,  who  may  be  will- 
ing and  competent  to  attend  to  the  duties  required  of  them, 
respectively,  in  the  carrying  on  of  such  trade  or  profession, 
at  such  salaries  as  to  my  trustee  or  tiustees  may  appear 
proper  and  reasonable,  and  to  remove  such  children,  or  any 
of  tnem,  from  such  employments  from  time  to  time  as  may 
be  thought  expedient,  and  I  give  to  my  trustees  all  the  re- 
quisite powers  for  caiTying  on  the  said  trade  or  profession 
as  fully  and  effectually  as  1  could  carry  on  the  same  if  liv- 
ing. I  direct  my  trustees  or  trustee  to  cause  to  be  made  out 
430]  in  the  month  *of  January  in  every  year,  or  so  soon 
after  as  practicable,  a  full  and  particular  account  of  the 
said  trade  or  profession  and  the  profits  thereof,  and  to  lay 
the  same  open  to  the  inspection  of  my  said  wife  and  chil- 
dren. I  also  direct  my  trustees  to  set  apart  annually,  for 
the  purpose  of  a  reserve  fund  to  aid  in  carrying  on,  or  to 
meet  emergencies  or  losses  arising  out  of  the  carrying  on,  of 
my  said  trade  or  profession,  one-fourth  part  of  the  profits 
arising  from  my  trade  or  profession,  and  to  invest  the  same 
from  time  to  time  as  they  shall  think  proper,  and  then  I 
direct  my  trustees  or  trustee  to  divide  the  remaining  three- 
fourth  parts  of  the  profits  of  the  said  trade  or  profession, 
and  also  the  rents,  issues,  and  profits  and  proceeds  of  all 
my  other  real  and  personal  estates,  into  six  equal  parts,  and 
to  pay  one  of  such  one-sixth  part  to  each  of  them,  my  said 
wife,  and  children,  William,  Frederick,  Fanny,  Leonard, 
and  Mary,  for  their  absolute  use  and  benefit,  and  if  any  of  my 
said  children  shall  happen  to  die  either  in  my  lifetime  or  in 
the  lifetime  of  their  mother,  leaving  lawful  issue  him  or  her 
surviving,  to  pay  the  share  of  such  child  dying  equally 
amongst  his  or  her  lawful  children.  But  in  case  any  of  my 
said  children  shall  die  in  my  lifetime,  or  in  the  lifetime  of 
their  said  mother,  without  leaving  lawful  issue  him  or  her 
then  surviving,  then  I  direct  my  said  trustees  or  trustee  to 
divide  the  income  of  the  share  of  the  child  so  dying  equally 
amongst  the  survivors  of  them,  my  said  wife  and  children, 
the  share  of  any  deceased  child  or  children  who  may  have 
died  leaving  issue  being  divided  equally  amongst  his  or  her 
lawful  issue.  And  in  case  anv  of  my  said  children  shall 
survive  my  said  wife,  and  die  before  ne  or  she  shall  have 
received  his  or  her  share  of  my  said  trust  estate,  and  with- 


VoLL] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

89 

ILL.(E.) 

Minors  v.  Battison. 

1876 

out  leaving  lawful  issue,  then  I  give  such  share  equally 
amongst  my  surviving  children  and  the  lawful  issue  of  any 
deceased  child,  such  issue  taking  their,  his  or  her  parents' 
share  only  equally  amongst  them,  if  more  than  one.     And 
from  and  after  the  decease  of  my  said  wife  (or  during  her 
life,  if  she  and  the  majority  of  my  children  and  my  trustees 
shall  think  it  proper  and  expedient  so  to  do),  at  the  sole 
discretion  of  my  trustees,  to  sell  and  absolutely  dispose  of 
all  mv  real  and  personal  estates  and  my  trade  or  profession 
and  the  good- will  thereof,  and  to  divide  the  proceeds  thereof 
among  my  said  wife  and  children,  and  their  lawful  issue,  if 
the  division  be  made  in  the  *lifetime  of  my  said  wife,  [431 
but  if  the  division  be  made  after  her  death,  then  amongst 
my  children  and  their  lawful  issue  only,  in  the  same  man- 
ner and  in  the  same  proportions  as  1  have  hereinbefore 
directed  the  income  or  profits  of  the  said  real  and  personal 
estate  to  be  divided,  and  in  such  division  I  request  my  trus- 
tees or  trustee  to  brin§  into  the  account  the  moneys  set  apart 
or  the  portion  remaining  set  apart  from  my  trade  or  profes- 
sion as  aforesaid.    And  I  hereby  declare  my  will  to  be  that 
the  shares  of  my  sons  (and  of  my  said  wife  if  the  trust  fund 
be  divided  in  her  lifetime)  shall  be  for  their  absolute  use 
and  benefit  immediately  after  such  division,  but  the  shares 
of  each  of  my  daughters  shall  be  invested  by  my  trustees  or 
trustee  in  such  way  as  they  may  think  proper,  and  the  in- 
come thereof  be  paid  to  each  of  my  daughters  during  her 
life  for  her  separate  use  and  benefit  without  any  power  of 
anticipation,  on  her  receipt  alone,  and  after  the  decease  of 
each  of  my  said  daughters  I  give  and  bequeath  the  princi- 
pal of  her  share  equally  amongst  her  lawful  children,  their 
executors,  administrators  and  assigns  absolutely.     I  hereby 
farther  declare  my  will  to  be  that  in  case  under  the  clause 
hereinbefore  contained  it  shall  be  agreed,  or  my  trustees 
shall  decide,  to  sell  my  stock-in-trade  and  proprietorship  of 
the  Leeds  Times  newspaper,  and  my  sons  or  any  of  them 
shall,  by  writing,  offer  to  purchase  and  to  carry  on  the 
same,  the  trustees  or  trustee  of  my  will  may,  and  they  are 
Lerebjr  authorized  and  requested  to  sell  the  same  to  them, 
my  said  son  or  sons,  at  the  sum  of  £500  less  than  the 
market  price  of  such  trade  or  profession,  such  market  price 
to  be  assessed  by  the  valuation  of  some  competent  person  or 
persons.     And  1  farther  declare  my  will  to  be  that  until  all 
my  said  real  and  personal  estates  shall  be  sold  and  con- 
verted into  money,  the  trustees  or  trustee  shall  apply  the 
income  of  such  part  thereof  as  shall  for  the  time  being  re- 
main unsold  or  unconverted,  after  payment  thereout  of  all 
10  Eno.  Rep.  12 
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rates,  taxes,  assessments,  expenses  of  repairs,  insurance 
and  other  outgoings,  to  the  person  or  persons  for  the  pur- 
poses and  in  the  manner  hereinbefore  expressed  as  to  the 
proceeds  and  income  of  my  real  and  personal  estate." 

The  testator  appointed  his  wife,  and  the  three  trustees, 
Battison,,  Buckton,  and  William  Hobson,  to  be  executrix 
and  executors  of  his  will.  The  testator  died  on  the  1st  of 
432]  April,  1863,  and  the  three  ^trustees  and  executors 
proved  tne  will.  In  1866  a  bill  was  filed  by  two  of  the  trus- 
tees, Battison  and  Buckton,  against  Mary  Hobson,  the 
widow,  and  William  Hobson  the  third  trustee,  and  others 
interested  under  the  will,  for  an  administration  of  the 
trusts,  and  praying  for  an  inquiry  whether  the  newspaper 
should  be  continued  or  should  be  sold  with  the  approbation 
of  the  court.  Upon  this  bill  Vice-Chancellor  Stuart  de- 
-  clared  it  to  be  for  the  benefit  of  all  interested  that  the  paper 
should  be  carried  on. 

Two  children  died  in  the  lifetime  of  the  wife  without 
issue. 

After  the  death  of  the  widow  in  April,  1870,  Buckton 
presented  a  petition  that  all  the  unsold  real  and  personal 
property  and  the  newspaper  should  be  sold  under  the  direc- 
tion of  the  court.  Vice-Chancellor  Stuart  thought  the 
direction  to  sell  after  the  decease  of  the  widow  was  a  power 
to  be  exercised  at  the  discretion  of  the  trustees,  and  not  a 
trust,  and  was  also  of  opinion  that  it  was  for  the  benefit  of 
all  interested  that  the  paper  should  be  carried  on,  and  so 
directed  that  a  scheme  should  be  framed  for  that  purpose. 
William  Hobson  appealed  against  this  decision  to  the  Lords 
Justices,  by  whom  his  appeal  was  dismissed  with  costs. 

The  case  came  before  Vice-Chancellor  Wickens  in  July, 
1871,  who,  in  substance,  made  an  order  carrying  into  effect 
the  former  orders. 

The  newspaper  was,  under  these  orders,  carried  on  until 
the  time  of  the  death  of  William  Hobson,  on  the  11th  of 
January,  1872.  The  cause  then  came  on  for  farther  con- 
sideration, and  was  heard  before  Vice-ChancfeUor  Hall,  who 
made  an  order  on  the  17th  of  February,  1874,  declaring  that 
Emma  Minors  (the  personal  representative  of  William  Hob- 
son) and  two  other  persons,  Fanny  Metcalfe  and  Mary 
Buckley,  two  surviving  daughters  of  testator,  married,  and 
having  children,  were  entitled  in  equal  shares  to  the  income 
of  the  real  and  personal  estate  of  the  testator  accrued  since 
William  Hobson' s  death,  and  that  for  the  purposes  of  dis- 
tribution the  estate  ought  to  be  considered  as  sold  and  con- 
verted at  the  expiration  of  twelve  months  from  the  death  of 
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the  testator's  widow.  The  Lords  Justices,  on  appeal,  upon 
the  7th  of  July,  1874,  reversed  this  decision  of  Vice-Chan- 
cellor  Hall,  holding  that  the  previous  orders  in  the  cause 
had  really  disposed  of  it,  and  that  there  was  not  an  abso- 
lute trust  to  sell,  but  only  a  power  to  sell  at  the  absolute 
discretion  of  the  trustees. 

♦This  was  an  appeal  against  that  decision.  [433 

Mr.  E.  K.  Karslake^  Q.C.,  and  Mr,  Ford  Norths  were  for 
the  appellant. 

Mr.  Dickinson^  Q.C.,  Mr.  De  Oex^  Q.C.,  Mr.  W.  Joyce^ 
Mr.  TT.  Brod/rick^  Mr.  J,  W.  Dunning,  Mr.  F  Clarke,  and 
Mr.  Pattison,  for  the  various  respondents.  On  the  con- 
struction of  the  will  and  the  duty  of  the  trustees,  Hutchin 
V.  Manninqton  (*),  Elwin  v.  Elwin  ('),  ArrowsmiWs 
Trusts  (•),  Holmes  v.  Oodson  (*),  Martin  v.  Martin  (*),  In  re 
PJien^s  Trusts  (•),  Fordyce  v.  Brydges  Q,  Walker  v.  Walk- 
er Q,  Newman  v.  Warner  (*),  Sugden  on  Powers  ("),  Varlo 
Y.  Faden{''),  Harrington  v.  Atherton{'^\  Sparling  v.  Par- 
ker {^^),  and  Mackie  v.  Maxikie  ("),  were  cited  and  commented 
on.  On  the  question  whether,  after  the  institution  of  a  suit 
and  the  making  of  a  decree,  the  trustees  had  any  power  to 
act  without  the  direction  of  the  court,  Webb  v.  Shoftes- 
bury  C*),  Widdowson  v.  Duck  ("),  Bethell  v.  Abraham  ("), 
Lewin  on  Trusts  ("),  and  Simpson  on  Infancy  ('*),  were  also 
cited. 

Lord  Chelmsford:  My  Lords,  the  question  to  be  de- 
termined in  this  appeal  is  whether,  upon  the  true  construc- 
tion of  the  wiU  of  Frederick  Hobson,  the  appellant,  Emma 
Minors,  as  the  representative  of  William  Hobson,  is  entitled 
to  one- third  share  of  the  part  of  the  testator's  residuary 
estate  which  consists  of  the  proprietorship  of  the  Leeds 
Times  newspaper,  and  of  a  fund  called  the  Reserved  Fund 
connected  with  it. 

The  manner  in  which  the  will  is  drawn  presents  some 
difficulty  *in  construing  it  satisfactorily.  Tne  tes-  [434 
tator  gives  all  his  real  and  personal  estate  under  various 
descriptions,  including  the  proprietorship  of  the  newspaper, 
to  trustees  upon  trust  during  the  life  of  his  wife,  to  carry 

(»)  1  Vea.  Jnn.,  866.  (»)  27  Beav.,  255;  affirmed  1  De  G. 

(*)  8  Vea.,  547.  F.  A  J.,  211. 

I*)  2  De  G.  F.  A  J.,  474.  (")  2  Do  G.  J.  A  S.,  862. 

I*)  8  De  G.  M.  A  G.,  162.  (")  9  Beav.,  626. 

(»)  Uw  Rep.,  2  Eq.,  404.  (")  6  Hare,  70. 

(«)  Law  Rep.,  5  Eq.,  846.  (»)  7  Ves.,  480. 

b)  2  Phil.,  497.  (»«)  2  Mer..  494. 

(•)  6  Mad.,  424.  (")  Law  Rep.,  17  Eq.,  24. 

(•)  1  Sim.  (N.S.),  467.  (»«)  Pages  893,  497,  515. 

(»•)  Paget*  129,  888.  ('»)  Page  250. 
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on  the  newspaper  (which  he  calls  the  trade  or  profession  in 
which  he  is  engaged)  and  to  use  and  employ  for  that  pur- 
pose such  part  of  his  real  and  personal  estate  as  shall  be 
then  used  and  employed  therein,  with  power  at  their  discre- 
tion to  increase  or  diminish  the  estate  so  employed.  He 
then  directs  his  trustees  to  set  apart  annually  one-fourth  of 
the  profits  of  the  trade  or  profession  as  a  reserve  fund  to  aid 
in  carrying  it  on,  or  to  meet  emergencies  or  losses,  and  to 
divide  the  remaining  three-fourths  of  the  profits  and  also 
the  rents,  issues,  profits,  and  proceeds  of  all  his  other  real 
and  personal  estate  into  six  parts,  and  to  pay  one-sixth  to 
each  of  them,  his  wife  and  five  children,  or  to  the  chil- 
dren of  an^  of  them  who  shall  die  in  the  lifetime  of  the 
wife,  and  if  any  shall  so  die  without  issue,  to  divide  the 
income  of  the  share  amongst  the  wife  and  the  surviving 
children. 

Then  follows  the  clause  upon  which  the  question  mainly 
depends  (and  which  is  rather  out  of  place),  m  these  terms : 
*'rn  case  any  of  my  children  shall  survive  my  wife  and  die 
before  he  shall  have  received  his  share  of  my  trust  estate 
without  leaving  issue,  I  give  such  share  equally  amongst 
my  surviving  children.''  This  clause  is  followed  by  one 
which  ought  to  have  preceded  it :  "  And  from  and  after  the 
decease  oi  my  wife  (or  during  her  life,  if  she  and  the  major- 
ity of  my  children  and  my  trustees  shall  think  it  proper 
and  expedient  so  to  do),  at  the  sole  discretion  of  my  trustees 
or  trustee,  to  sell  and  absolutely  dispose  of  all  my  real  and 
personal  estates  and  my  trade  or  profession,  and  the  good- 
will thereof,  and  to  divide  the  proceeds  thereof  amongst  my 
wife  and  children  and  their  issue,  if  the  division  be  made  in 
the  lifetime  of  my  wife,  but  if  the  division  be  made  after 
her  death,  amongst  my  children  and  their  issue."  Upon 
these  two  clauses  the  question  arises  whether  the  directions 
with  regard  to  the  sale  of  the  testator's  real  and  personal 
estate  and  his  trade  or  profession,  give  to  the  trustees  a 
mere  power,  to  be  exercised  or  not  at  their  discretion,  or 
is  an  absolute  trust  for  sale,  their  discretion  not  apply- 
ing  to  the  sale  itself,  but  only  to  the  manner  of  effect- 
ing it. 

435]  *The  question  of  the  construction  of  the  will  has 
come  before  the  courts  at  different  times,  but  only,  as  it  were, 
by  pit'cemeal.  In  1866  a  bill  was  filed  by  two  of  the  trus- 
tees, Eattison  and  Buckton,  against  Mary  Hobson,  the 
widow,  and  William  Hobson,  the  third  trustee,  and  others 
interested  under  the  will,  for  an  administration  of  the  trusts 
of  the  will,  and  praying  for  an  inquiry  whether  it  is  fit  and 
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proper,  and  for  the  benefit  of  all  parties,  that  the  trade  or 
business  of  a  newspaper  proprietor  should  be  carried  on  and 
continued ;  and  if  it  shall  apj)ear  not  to  be  fit  and  proper, 
that  the  stock-in-trade,  good- will,  and  proprietorship  of  the 
newspaper,  be  sold,  with  the  approbation  of  the  judge. 
Upon  this  bill  in  1866  Vice-Chancellor  Stuart  made  an  order 
declaring  it  to  be  fit  and  proper,  and  for  the  benefit  of  all 
parties  interested  who  are  not  suijuris^  that  the  newspaper 
should  be  carried  on.  I  do  not  comprehend  how  this  in- 
quiry came  to  be  directed,  and  the  oraer  of  the  Vice-Chan- 
cellor made ;  because  during  the  life  of  the  testator's  widow, 
the  newspaper  is  directed  to  be  carried  on  and  continued 
unless  she  and  the  majority  of  the  children  and  the  trustees 
think  it  fit  and  expedient  that  it  should  be  sold. 

After  the  death  of  the  testator's  widow,  Buckton,  one  of 
the  trustees,  on  the  8th  of  July,  1870,  presented  a  petition, 
praying,  amongst  other  things,  that  the  unsold  real  and  per- 
sonal estate  of  the  testator,  including  the  proprietorship  of 
the  newspaper  and  the  good- will  of  the  trade  or  business, 
should  be  sold  by  and  under  the  direction  of  the  court. 
Vice-Chancellor  Stuart,  on  the  24th  of  November,  1870, 
made  an  order  that,  being  of  opinion  that  the  directions 
contained  in  the  will  as  to  a  sale  and  disposition  of  all  the 
testator's  real  and  personal  estate,  and  his  trade  or  profes- 
sion, and  the  good-will  thereof,  after  the  decease  of  his  wife, 
Mary  Hobson,  at  the  sole  discretion  of  his  trustees  or  trus- 
tee, is  a  power  enabling  such  trustees  or  trustee  to  sell  and 
dispose  of  the  same,  and  is  not  to  be  construed  or  held  as  an 
absolute  trust  for  the  sale  and  disposition  thereof  on  the 
happening  of  such  event,  and  being  also  of  opinion  that  it 
is  for  the  benefit  of  all  persons  interested  that  the  business 
of  the  Leeds  Times,  and  the  real  estate  of  the  testator, 
should  not  at  the  present  time  be  sold,  but  that  the  business 
should  be  continued  and  carried  on  until  farther  order,  a 
scheme  should  be  settled  for  carrying  it  on.  I  will  not  here 
advert  *to  the  Ojpinion  of  the  Vice-Chancellor  as  to  [436 
the  trustees  having  a  power  and  not  a  trust,  but  I  must 
remark  upon  his  opinion  that  it  was  for  the  benefit  of  all 
persons  interested  that  the  business  of  the  Leeds  Times 
should  be  continued  and  carried  on,  when  it  was  stated,  in 
the  petition  itself,  that  William  Hobson  claimed  to  be  enti- 
tled under  the  will  to  purchase  the  stock-in-trade  and  pro- 
prietorship of  the  Leeds  Times  newspaper  at  the  sum  of 
£600  less  than  the  market  price  thereof.  William  Hobson 
appealed  by  petition  from  tnis  order,  but  the  Lords  Justices 
by  an  order  of  the  3d  of  May,  1871,  dismissed  his  petition. 
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The  newspaper  continued  to  be  carried  on  under  these 
orders,  and  under  a  farther  order  of  Vice-Chancellor  Wick- 
ens  of  the  18th  of  July,  1871,  down  to  the  time  of  the  death 
of  William  Hobson  on  the  11th  of  January,  1872.  After 
William  Hobson' s  death  the  cause  came  on  for  farther  con- 
sideration, to  determine  the  rights  of  all  parties,  before  Vice- 
Chancellor  Hall,  who,  by  an  order  of  the  17th  February, 
1874,  declared  that  the  appellant,  Emma  Minors  (who  had 
become  the  personal  representative  of  William  Hobson), 
Fanny  Metcalfe,  and  Mary  Buckley,  were  entitled  in  equal 
shares  to  the  rents  and  income  of  the  testator's  real  and  per- 
sonal estate  accrued  since  the  death  of  William  Hobson,  in- 
cluding as  part  of  such  income  three-fourths  of  the  profits 
of  the  testator's  business,  until  the  sale  and  conversion 
thereof ;  and  that  for  the  purposes  of  distribution  the  tes- 
tator's  estate,  including  his  business  of  the  Leeds  Times 
newspaper,  ought  to  be  considered  as  sold  and  converted  at 
the  expiration  of  twelve  months  from  the  death  of  the  tes- 
tator's widow.  Upon  appeal  from  this  order  the  Lords 
Justices  reversed  tne  decision  of  Vice-Chancellor  Hall,  be- 
ing of  opinion  that  the  point  was  really  decided  for  all  pur- 
poses hy  the  former  decision  of  the  court  which  affirmed 
the  decision  of  Vice-Chancellor  Stuart.  And  they  held  that 
there  was  noi  an  absolute  trust  to  sell  on  the  death  of  the 
widow,  hut  simply  a  power  to  sell  at  the  discretion  of  the 
trustees,  ''an  aosolute  discretion"  as  Lord  Justice  James 
said,  "extending  beyond  the  death  of  the  wife,  and  extend- 
ing, apparently  until  there  would  be  some  person  or  per- 
sons entitled  absolutely  to  say,  'We  will  have  nothing 
more  to  do  with  the  trust,  and  we  claim  the  property  our- 
selves.' " 

It  is  to  be  regretted  that  the  Lords  Justices  should  have 
437]  thought  *the  question  settled  by  their  former  deci- 
sion, as  it  probably  prevented  a  more  close  and  careful  con- 
sideration of  the  case,  which  might  possibly  have  led  thena 
to  a  different  conclusion.  For,  after  a  repeated  examina- 
tion of  the  will,  I  am  unable  to  acquiesce  in  their  judg- 
ment. It  appears  to  me  that  with  regard  to  the  business  of 
the  newspaper  (the  principal  subject  m  the  mind  of  the  tes- 
tator), he  contemplated  its  being  carried  on  and  continued 
during  the  life  of  his  wife,  except  in  the  event  of  the  wife, 
the  majority  of  the  children,  and  the  trustees,  agreeing  to 
sell  it,  and  that  upon  the  decease  of  the  wife,  it  should  abso- 
lutely be  sold.  It  is  observable  that  the  direction  to  use 
and  employ  the  real  and  personal  estate  in  the  business 
applies  only  to  its  being  carried  on  during  the  wife's  life  ; 
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and  the  creation  of  the  reserve  fund  is  confined  to  the  same 
priod.  The  trustees  are  directed,  while  the  business  is  be- 
ing thus  carried  on,  to  divide  the  profits  of  the  trade  or  pro- 
fession, and  also  the  rents,  issues,  and  profits,  and  proceeds 
of  all  his  other  real  and  personal  estate,  amongst  the  wife 
and  children.  This  direction  appears  to  me  to  give  the  wife 
and  children,  not  a  share  of  the  profits  merely,  but  an  abso- 
lute share  in  the  business  itself,  and  in  the  real  and  personal 
estate.  If  that  be  so,  Vice-Chancellor  Hall  was  incorrect  in 
holding  that  for  the  purposes  of  distribution  the  testator's 
estate  ought  to  be  considered  as  sold  and  converted  at  the 
expiration  of  twelve  months  from  the  death  of  the  widow, 
80  as  to  entitle  William  Hobson  to  his  share  of  the  trust 
estate  under  the  clause  providing  for  the  case  of  children 
surviving  the  wife,  and  dying  before  they  had  received  their 
share ;  because  before  the  death  of  the  wife  William  Hob- 
son's  share  was  vested  in  him,  and  was  (to  use  Lord  Justice 
James's  words)  ^^de  jure  receivable."  If,  as  I  have  said, 
William  Hobson' s  share  was  vested  at  the  time  of  the  wife's 
decease,  the  clause  as  to  children  receiving  their  share  can 
only  be  regarded  as  a  divesting  clause,  and  is  either  repug- 
nant, as  after  vesting  a  share  could  not  be  divested,  or  it 
must  mean,  not  before  actually  receiving  it,  but  before  be- 
coming entitled  to  receive  it. 

Lord  Justice  Mellish  is  of  opinion  that  if,  according  to 
the  true  construction  of  the  will,  there  was  an  absolute  trust 
to  sell  on  the  death  of  the  widow,  this  would  be  the  mean- 
ing of  the  word  *' received."  Now  that  there  was  such  a 
trust  created,  and  not  an  *absolute  discretion  in  the  [438 
trustees,  as  held  by  the  Lords  Justices,  appears  to  my  mind 
(I  will  not  say  clear,  after  their  opinions),  but  to  be  the  bet- 
ter construction  of  the  clause  for  sale,  and  to  be  recom- 
mended by  the  consequences  which  would  follow  from  the 
adoption  of  the  view  of  it  taken  by  the  Lords  Justices.  An 
absolute  discretion  in  the  trustees  to  sell  whenever  they 
thought  proper,  would,  as  Vice-Chancellor  Hall  said,  "pro- 
long indefinitely  the  ascertainment  of  the  persons  to  be  ben- 
eficmlly  interested  in  the  property  by  an  undefined  and 
indefinite  continuance  of  the  ousiness,"  and  would  thus 
place  in  the  absolute  power  of  the  trustees  the  interests  of 
all  the  children,  and  their  issue,  given  them  by  the  will. 
Such  a  construction  of  the  clause  ought  not  to  be  adopted 
if  it  is  capable  of  a  more  reasonable  one.  In  my  opinion 
the  true  meaning  of  the  clause  is  that  it  imposes  upon  the 
trustees  an  absolute  trust  to  sell,  but  gives  them  a  discre- 
tion as  to  the  manner  in  which,  and  to  a  certain  extent  the 
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time  at  which,  the  different  properties  may  be  sold  to  the 
best  advantage. 

The  counsel  for  the  respondents  argued  in  favor  of  the 
absolute  discretion  of  the  trustees  by  referring  to  the  clause 
declaring  that  in  case  it  shall  be  agreed,  or  the  trustees  shall 
decide  to  sell,  thev  are  authorized  to  sell  to  the  sons  at  £500 
less  than  the  market  price.  This  clause  seems  to  be  inserted 
in  the  will  for  the  benefit  of  the  sons,  and  the  word  ^' decide^ ^ 
was  perhaps  inadvertently  used.  But  the  moment  it  is  as- 
certained that  an  absolute  trust  for  sale  is  created,  all  nice 
criticisms  as  to  the  meaning  of  the  words  ''received"  and 
''decide "  fall  to  the  ground. 

I  cannot  help  observing,  though  perhaps  it  is  unneces- 
sary, that  even  assuming  the  Lords  Justices'  opinion,  that 
the  trustees  had  an  absolute  discretion,  to  be  correct,  yet 
this  would  not  prevent  the  appellant  from  being  entitled  to 
her  share  of  the  testator's  residuary  estate  as  the  represent- 
ative of  William  Hobson — because,  during  the  life  of  Wil- 
liam Hobson  the  trustees  had  retired  from  the  trust  and 
placed  themselves  in  the  hands  of  the  court  by  the  bill  filed 
by  the  trustees  for  administration  of  the  trusts  and  the 
order  founded  thereon,  after  which  the  trustees  could  not 
exercise  any  discretion  with  which  th>ey  were  invested  with- 
out the  sanction  of  the  court.  Therefore  as  the  business 
439]  could  no  longer  be  ^carried  on  by  the  trustees,  the 
period  must  at  all  events  have  arrived  when  the  persons  in- 
terested were  entitled  to  their  shares  in  the  business  and  in 
the  real  and  personal  estate  of  the  testator. 

I  submit  to  your  Lordships  that  this  appeal  ought  to  be 
allowed,  and  that  the  case  ought  to  be  disposed  of  in  the 
manner  which  I  believe  your  Lordships  have  agreed  upon. 

Lord  Hatherley  :  My  Lords,  I  concur  in  the  interpre- 
tation which  has  been  put  upon  this  will  by  my  noble  and 
learned  friend  who  has  just  addressed  the  House.  I  think 
if  we  make  allowance  for  certain  difficulties  introduced  by 
the  testator's  throwing  in  parenthetical  expressions  in 
scarcely  the  fit  place  for  their  insertion,  the  interpretation 
of  the  will  is  really  of  the  simplest  character.  Tnere  is  a 
plain  and  express  devise  of  the  whole  of  the  testator's 
property,  including  the  Leeds  Times  newspaper  (with  the 
exception  of  certain  chattels  which  are  given  to  his  wife  in- 
dividually) to  three  trustees  named  in  the  will,  Mr.  James 
Battison,  Mr.  Joseph  Buckton,  and  the  testator's  son,  Wil- 
liam Hobson,  who  at  that  time,  it  appears,  was  editor  of  the 
newspaper.  The  testator  gives  all  his  real  and  personal 
estate  and  effects  whatsoever  to  those  trustees  "  upon  trust 
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to  carry  on,  or  cause  to  be  carried  on  tinder  their  inspection 
and  control,  during  the  life  of  my  said  wife,  the  trade  or 

Srofession  in  which  I  may  be  engaged  at  the  time  of  my 
eath."  He  then  gives  directions  as  to  what  they  are  to  do 
during  that  period.  The  trustees  are  -to  have  ''all  the 
requisite  powers  for  carrying  on  the  said  trade  or  profession 
as  fully  and  effectually  as  I  could  carry  on  the  same  if  liv- 
ing." He  directs  accounts  to  be  made  out  in  the  proper 
manner,  and  he  gives  them  the  power  of  applying  the  real 
and  personal  estates  towards  tne  carrying  on  of  the  busi- 
ness, and  directs  the  setting  apart  of  a  fourth  of  the  profits 
of  the  business  for  the  purpose  of  creating  a  reserve  fund  to 
provide  for  any  particular  emergencies  occurring  during  the 
time  during  which  he  has  directed  the  business  to  be  carried 
on ;  and  that  time  is  limited  to  the  life  of  his  wife  in  the 
first  instance. 

Then  he  disposes  of  the  income  arising  from  this  arrangfi- 
ment,  by  making  a  somewhat  unusual  .disposition,  but  one 
which  it  is  not  at  all  difl5cult  to  understand  in  this  case. 

*There  is  a  trust  to  carry  on  the  business  during    [440 
the  wife's  life  and  a  trust  to  sell  at  her  death.    And  your 
Lordships  will  observe  that  this  is  the  only  place  where  we 
find  any  trust  at  all  to  sell  any  part  of  the  property,  includ- 
ing this  business ;  and  farther,  after  what  I  have  already 
referred  to  in  the  will,  there  is  no  direction  giving  the  trus- 
tees full  i)owers  for  carrying  on  the  business  after  the  wife's 
death  as  they  could  carry  it  on  before ;  there  is  no  direction 
for  their  setting  aside  a  fourth  part  of  the  profits  after  that 
time  as  they  were  to  do  before,  and  there  is  no  direction 
about  applying  the  income  of  the  general  estate,  the  real 
and  personal  estate,  towards  the  carrying  on  of  the  busi- 
ness.   Possibly  if  the  construction  oi  the  whole  will  had 
forced  the  court  upon  such  a  construction,  all  that  might 
have  been  held  to  be  implied  after  the  death  of  the  wife  as 
it  had  be^n  directed  during  the  wife's  lifetime.    That  would 
have  been  a  strong  conclusion  that  the  business  was  to  be 
carried  on  in  a  certain  event  after  her  death.    But  in  the 
absence  of  any  expressions  leading  us  to  that  strong  con- 
clusion, the  observation  seems  to  me  to  have  great  weight, 
as  leading  us  to  what  is  the  real  interpretation  of  the  will, 
and  tending  to  show  that  he  did  not  contemplate  the  busi- 
ness going  on  for  any  length  of  time  after  the  wife's  death. 
That  what  he  does  direct  m  a  parenthesis  which  I  left  out  is 
this:    "Prom  and  after  the  decease  of   my  wife"— then 
comes  the  parenthesis — "or  during  her  life  if  she  and  the 
16  Eno.  Rep.  13 
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majority  of  my  children  and  my  trustees  shall  think  it 
proper  and  expedient  so  to  do." 

ifow,  my  Ix)rds,  observe  what  happens  there.  Having 
^iven  his  wife  only  a  life  interest  in  her  share,  because  there 
IS  no  portion  of  the  corpus  given  to  her  or  her  representa- 
tives absolutely,  she  does  not  take  in  any  sense  absolutely, 
but  after  her  death  her  representatives  lose  the  income  de- 
rived from  the  estate,  and  the  whole  bulk  of  the  property 
goes  to  be  sold  and  divided  among  the  children ;  having 
done  that,  it  occurs  to  the  testator  as  possible,  that  during 
his  wife's  lifetime  a  sale  may  be  desirable,  and  he  makes  a 
provision  for  it  which  I  think  is  of  some  importance  with 
reference  to  the  subsequent  discretion  of  the  trustees.  He 
says,  If  that  is  done  in  my  wife's  lifetime,  I  notice  that  her 
position  under  the  previous  part  of  the  will  will  necessarily 
be  changed,  because  then  she  will  come  in  for  a  portion  of 
^41]  the  corpus  together  *with  the  children,  instead  of 
having  solely  a  life  interest.  That  being  the  case,  he  thinks 
it  desirable  that  it  should  not  be  either  the  wife's  sole  voice 
or  the  sole  voice  of  the  children,  or  the  sole  voice  of  the 
trustees,  which  should  determine  that  such  a  change  of  in- 
terest as  that  should  take  place.  Therefore,  he  says,  if  it  is 
sold  in  her  lifetime  it  must  be  done  by  the  voice  of  the  ma- 
jority of  his  children  and  his  trustees,  if  they  think  proper 
and  expedient  so  to  do. 

Now,  there  is  no  direction  about  the  majority  of  the  chil- 
dren, and  the  trustees  after  the  death  of  the  wife.  Your 
Lordships  will  observe,  if  the  respondents'  contention  be  true, 
what  a  position  the  trustees  are  placed  in  with  reference  to 
the  interests  of  the  children.  If  the  trustees  are  to  have  an 
absolute  discretion,  unfettered  by  any  majority  of  the  voices 
of  the  children,  and  unfettered  by  any  direction  on  the  tes- 
tator's part,  it  is  left  to  them  to  say  whether  or  not  they 
will  continue  the  business,  the  position  of  the  family  being 
this :  two  children  having  died  without  issue,  and  having 
died  in  the  lifetime  of  the  wife,  their  shares  have  passed  over. 
William  Hobson  has  no  children,  his  two  surviving  sisters, 
I  think,  have  children,  so  that  theii*  shares  will  pass  over  to 
their  children,  whilst,  according  to  the  construction  of  the 
respondents,  his  would  be  forfeited ;  that  is  to  say,  limited 
and  confined  to  his  own  life  and  afterwards  pass  over  to 
them  ;  and  moreover,  William  Hobson  has  an  interest  if  the 
business  is  sold  to  the  extent  of  £500  in  value,  because  he 
was  to  be  allowed  to  buy  it  at  £500  less  than  the  market 
price.  He  being  placed  therefore  in  a  position  in  which  his 
mterests  were  extremely  antagonistic,  as  far  as  pecuniary 
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interests  went,  to  the  interests  of  his  brothers  and  sister, 
would  be  left  to  be  dealt  with  by  the  trustees  to  this  very- 
considerable  extent,  at  their  discretion  solely,  without  any 
regard  to  the  claims  that  he  might  have  to  have  the  property 
80  managed  that  he  should  not  lose  the  benefit  of  those  yiter- 
ests  which  were,  in  the  first  instance,  obviously  contem- 
plated for  him  by  the  will. 

These  considerations  would  lead  one  to  think  it  was  a 
very  difficult  conclusion  to  arrive  at,  to  hold  that  the  trus- 
tees could  postpone  the  sale  to  an  unlimited  period,  to  any 
period  up  to  William  Hobson's  death,  and  then  direct  a 
sale  without  giving  him  an  opportunity  of  making  the  pur- 
chase for  the  £500  less  than  the  market  price,  and  *in  [442 
the  absence  of  any  issue  on  his  part  to  whom  the  share, 
which  he  would  lose  by  death  anterior  to  the  sale,  should 
pass  over  for  the  benefit  of  his  family.  On  the  other  hand, 
as  I  read  it  at  first,  leaving  out  the  parenthesis,  it  seems 
to  me  as  plain  and  simple  a  trust  as  possible  for  a  sale  to  be 
made,  and  it  contains  an  expression  which  is  not  at  all  un- 
usual, leaving  a  certain  liberty  to  the  trustees  as  to  the 
mode  of  dealing  with  the  estate,  especially  as  it  consists  in 
part  of  a  newspaper  requiring  some  considerable  extent  of 
BQanagement  in  the  proper  disposition  and  sale  of  it.  That 
is  left  to  the  discretion  of  the  trustees,  but  it  is  not  left  to 
their  discretion  whether  they  shall  sell  or  not.  It  is  a  trust 
that  they  shall  sell,  but  when  they  do  sell,  fault  is  not  to 
be  found  with  them  because  they  have  sold  at  a  later  period 
than  others  might  have  thought  beneficial,  if  they  have 
acted  with  proper  and  reasonable  discretion. 

The  word  "decide"  occurringlater  in  the  will,  I  think, 
means  nothing  more  than  that— Having  said,  if  a  sale  takes  • 
place  during  my  wife's  life  th^re  must  be  a  form  gone 
through,  and  more  than  a  form,  a  resolution  come  to  by  the 
majority  of  my  children  and  the  trustees  in  this  matter,  to  all 
of  whom  I  give  a  voice ;  he  then  says,  if  it  takes  place  after  her 
death  it  is  to  be  at  the  discretion  of  the  trustees.  Whether 
it  be  in  the  wife's  lifetime,  or  whether  it  be  after  her  death, 
they  must  decide  what  is  the  right  moment,  in  their  reason- 
able discretion,  for  the  sale  which  they  must  effect  in  a  rea- 
sonable time,  especially  having  regard  to  the  circumstances 
I  have  mentioned  as  to  the  interest  of  parties,  the  testator 
having  said :  "  When  the  time  for  the  sale  has  come,  whether 
it  is  at  one  period  or  the  other,  I  mean  William  Hobson  to 
have  £500.'^ 

That,  my  Lords,  seems  to  me  a  strong  expression  of  in- 
tention on  the  testator's  part  that  whenever  the  sale  takes 
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place  his  son  is  to  have  that  benefit.  But  I  cannot  under- 
stand it  to  imply  anything  giving  to  the  trustees  that  wide 
discretion  which  appears  to  have  been  thought  by  the  court 
below  vested  in  them.  Still  less  can  I  come  to  the  conclu- 
sion Jto  which.  Vice-Chancellor  Stuart  came,  and  in  which 
he  was  afterwards  confirmed  by  the  Lords  Justices,  that 
this  was  not  a  trust,  but  a  power  for  sale.  I  hold,  on 
the  contrary,  that  it  is  a  distinct  trust  for  sale.  Nothing  is 
443]  *left  to  the  trustees  but  that  discretion  in  the  mode 
of  dealing  with  it  which  must  be  reasonably  expected  in  the 
conduct  of  trustees  who  are  anxious  to  perform  their  duty. 
Supposing  that  this  is  not  a  power,  but  a  discretion  in  the 
sense  in  which  I  use  the  word,  then  it  is  possible  that  you 
might  apply  the  doctrine  of  In  re  ArrowsmiW  s  Trusts  V\ 
and  consider  that  it  was  in  this  case  a  reasonable  time  lor 
the  sale ;  or  you  might,  following  other  cases,  say  that  in 
regard  to  the  expression  "  children  dying  before  the  period  of 
division"  you  cannot  hold  that  to  be  an  unlimited  period ; 
and  that  the  reasonable  discretion  of  the  trustees  cannot  be 
prolonged  to  an  indefinite  time,  especially  having  regard  to 
that  £500  clause  which  I  referred  to  ;  I  should  be  disposed 
to  hold  that  it  came  with  one  or  other  of  those  views. 

But  what  seems  to  make  the  whole  matter  clear  as  regards 
the  trustees  is  this.  Almost  immediately  after  the  death  of 
the  wife,  Buckton,  one  of  the  three  trustees,  presented  a 
petition  to  the  court,  in  which  he  sets  forth  a  desire  ex- 
pressed by  the  cestuis  que  trust  other  than  William  Hobson 
(showing  there  a  somewhat  antithetical  interest  as  opposed 
to  William  Hobson)  and  one  of  the  trustees  Battison,  that 
he  (Buckton)  should  retire  from  this  trust ;  and  he  prays 
.for  a  sale,  and  asks  for  a  direction  by  the  court  as  to  what 
is  his  proper  course  to  pursue.  Now,  we  must  bear  in  mind 
that  anterior  to  this  petition  there  liad  been,  during  the  life- 
time of  the  wife,  an  order  by  Vice-Chancellor  Stuart  direct- 
ing an  inquiry  whether  it  was  for  the  benefit  of  all  parties 
that  the  Dusiness  should  be  continued  or  not,  instead  of 
taking  the  course  of  the  majority  of  the  children  and  the 
trustees  deciding  on  that  point. 

That  was  in  the  lifetime  of  the  wife,  and  there  was  a  find- 
ing upon  that,  and  now  Mr  Buckton,  the  wife  being  dead, 
Erays  for  a  sale.  William  Hobson — as  of  course  was  showa 
y  his  subsequent  petition  of  appeal — was  also  desirous 
that  there  should  be  a  sale.  There  were,  therefore,  two  out 
of  the  three  trustees  desirous  that  a  sale  should  then  and. 
there  take  place.     The  court  then  again  inquired  as   to 

0)  2  Dc  G.  F.  <b  J.,  474. 
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whether  it  would  be  for  the  benefit  of  all  pariiefi  thM  a  sale 
should  then  and  there  take  place.  *       /     -  ^ 

What  does  that  mean  i  It  does  not  mean  that't-h^-'cburt 
wished  *to  alter  the  rights  of  all  the  parties  who  might  **  ^4^ 
have  acquired  vested  interests  by  the  death  of  the  widow,  andr'; 
the  indefinite  postponement  of  the  sale  during  which  those  • 
rights  and  interests  would  be  seriously  affected  ;  but  it  means 
merely  this,  that  taking  the  rights  and  interests  of  all  par- 
ties under  the  will  as  remaining  unaffected  by  the  inquiry 
what  is  best  for  their  benefit,  their  rights  will  remain  ex- 
actly as  they  were  before  that  inquiry  was  made,  or  before 
that  inquiry  was  acted  upon,  and  their  rights  will  have  to 
be  determined  by  the  true  construction  of  the  will.  It  seems 
rather  a  strange  view  that  it  was  for  the  benefit  of  all  the 
parties — William  Hobson's  estate  and  interests  being  consid- 
ered. However,  assuming  that  the  court  was  right  in  com- 
ing to  the  conclusion  that  it  was  for  the  benefit  of  all  parties, 
it  appears  to  me  quite  clearly  that  that  inquiry  would  make 
no  difference  whatever  in  the  construction  we  ought  to  jjut 
upon  the  rights  which  accrue  to  all  parties  under  the  will, 
whatever  arrangement  may  have  been  made  by  the  court  for 
the  sake  of  the  convenience  of  the  estate. 

I  think,  my  Lords,  that  that  is  the  view  we  ought  to  take 
of  an  inquiry  of  that  kind  directed  by  the  court ;  and  hav- 
ing come  to  the  conclusion  that  William  Hobson  did  cer- 
tainly, notwithstanding  the  clause  about  children  dying 
before  the  period  of  division,  acquire  an  interest,  if  not  be- 
fore that  period,  according  to  the  view  adopted  in  the  case 
of  ArrowsmilK s  Trusts  {^\  at  least  after  the  presentation  of 
the  petition,  when  he  and  Buckton  desired  that  a  sale  should 
take  place.  I  see  nothing  at  all  that  can  be  held  upon  the 
face  of  this  will  to  displace  that  interest,  and  therefore  it 
Beems  to  me  that  the  decision  which  has  been  come  to  by 
Vice-Chancellor  Stuart  in  the  first  instance,  and  by  the 
Lords  Justices  afllrming  his,  cannot  be  a  right  conclusion. 

It  is  a  very  singular  circumstance  in  this  case  that  a  dif- 
ferent view  should  have  been  come  to  with  regard  to  the  other 
parts  of  the  testator's  property.  He  has  put  them  all,  evi- 
dently, into  one  fund  during  the  lifetime  of  his  widow ;  the 
whole  estate  is  to  be  appliea  for  carrying  on  the  business ; 
he  has,  after  the  death  of  the  widow,  directed  a  sale  of  the 
property,  both  real  and  personal,  using  the  expression,  of 
course,  at  the  discretion  of  the  trustees ;  *and  it  does  [445 
seem  to  me  a  very  singular  construction  which  would  sever 
one  part  of  this  property  from  the  other,  so  that  one  fund 

(')  2  De  U.  F.  it  J.,  471. 
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would  be  dteatU'  with  bv  one  division,  and  another  by  an- 
other., ijie  result  of  the  decision  already  come  to  is  this, 
th^f  ft'lBepkrate  inquiry  seems  to  have  been  necessary  with 
re^T*  to  the  various  portions  of  the  testator's  property, 
'iipd  a  very  different  result  is  applied  to  one  class  of  the 
•  property  from  that  which  is  applied  to  the  other,  although 
the  whole  appears  in  the  will  to  be  given  over  to  one  class, 
and  to  be  intended  to  be  divided  as  for  one  class. 

I  cannot  think,  my  Lords,  that  any  such  conclusion  could 
have  been  arrived  at  had  it  not  been  for  the  unfortunate 
course  which  this  case  has  taken.  It  has  been  brought 
before  the  court  in  half-a-dozen  different  ways  at  half-a- 
dozen  different  times,  under  varying  circumstances,  and  the 
court  has  never  had  a  clear  exposition  of  the  whole  will  to 
fasten  its  judgment  upon  ;  but  it  has  been  asked  to  pro- 
nounce first  on  one  point  and  then  on  another,  until  in  the 
end  the  whole  general  scope  of  the  testator's  will  seems  to 
me,  with  great  respect  to  the  Lords  Justices,  to  have  been 
lost  sight  of. 

Lord  O'Hagan  :  My  Lords,  although  I  concur,  I  cannot 
say  that  I  concur  undoubtingly  in  the  conclusion  of  my 
noble  and  learned  friends.  This  case  has  been  considered 
by  three  Vice-Chancellors  and  two  Lords  Justices,  and  their 
views  of  it  have  been  conflicting.  It  was  presented  to  them 
in  various  aspects  and  in  isolated  portions.  It  has  not  been 
reported,  and  the  notes  of  the  observations  of  the  learned 
judges  which  we  possess  (')  are  partial  and  imperfect.  The 
first  judgment  of  the  Lords  Justices  seems  to  me,  from  the 
observations  of  Vice-Chancellor  Hall,  to  have  impressed 
that  learned  judge  (who  had  been,  when  at  the  bar,  counsel 
before  them  m  these  cases)  as  conveying  an  opinion  on  the 
main  jnatter  before  us  different  from  that  which  their  second 
judgment  (professing  to  found  itself  on  their  first)  indicates 
as  having  been  expressed  in  the  earlier  one.  But,  however 
this  may  have  been,  the  question  is  one  of  those  in  which 
446]  we  are  bound  to  seek  the  *true  construction  of  a  doc- 
ument, in  the  absence  of  the  means  of  determining  it  with 
absolute  certainty,  by  the  exercise  of  common  sense,  applied 
to  language  in  its  ordinary  meaning,  and  to  the  circum- 
stances of  each  particular  case,  and  with  such  light  as  may 
be  gained  from  legal  principles  in  ascertaining  the  probable 
intention  of  a  testator.  Endeavoring  in  this  wajr  to  interpret 
a  diflScult  will,  I  concur  in  the  proposed  resolution. 

It  is  to  be  noted,  that  the  literal  meaning  of  the  words  we 
have  to  construe  is  not  insisted  on.     The  provision  that  if 

(')  lu  the  printed  Appendix  to  the  Cases. 
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any  of  the  children  shall  die  *' before  he  or  she  shall  have 
received  his  or  her  share"  of  the  trust  estate  is  not  inter- 
preted, in  the  judgment  under  appeal,  as  if  it  meant  to  point 
to  an  actual  receipt  of  the  share,  as  in  the  case  of  Martin 
V.  Martini^\  which  is  verv  di£ferent  from  that  before  us. 
The  word  "received"  is  held  by  the  Lords  Justices,  and 
rightly  held,  to  have  the  meaning  of  de  facto  received  or 
ds  jure  receivable."     And  if  such  an  interpretation  be  ad- 
missible, the  only  q^uestion  reallv  is,  at  what  time  were  the 
shares  de  jure  receivable  %    If  they  were  receivable  at  the 
death  of  the  widow,  or  within  twelve  months  afterwards, 
cadit  qucBstio.    The  fact  of  the  non-receipt  becomes  imma- 
terial, and  the  judgment  of  the  Vice-Chancellor  is  sustained. 
It  seems  to  me,  obscure  as  the  phraseologv  is,  that  it 
sufficiently  indicates,  according  to  the  view  of  Vice-Chan- 
cellor Hall,  the  creation  of  a  trust — and  not  the  creation  of 
a  power — to  sell  ''all  the  real  and  personal  estates,  and  the 
trade  or  prof ession "  of  the  testator,  accompanied  by  a 
''discretion"  in  the  trustees  as  to  the  time  and  manner  of 
the  selling ;  and  I  think  that  the  word  "decide"  in  a  sub- 
sequent part  of  the  will  may  fairly  be  taken  to  point,  not 
to  a  capricious  or  unlimited  capacity  of  action  or  postpone- 
ment, but  to  the  exercise  of  that  "discretion"  in  fixing 
judiciously  the  period  for  the  fulfilment  of  the  trust  to  sell. 
And  I  do  not  conceive  that  the  mere  fact  of  the  non-sale  up 
to  the  present  time  prevents  the  vesting  of  the  shares.     1 
quite  agree  that  if  the  testator  had  unequivocally  expressed 
a  contrary  intention  it  would  have  been  our  duty  to  carry  it 
into  eflfect.     But,  as  the  matter  stands,  I  think  we  are  driven 
to  consider  his  whole  will  in  relation  to  the  circumstances 
with  which  he  was  dealing  ;  and  so  considering  it,  I  do  not 
*feel  obliged  to  attribute  to  him  the  design  to  make    [447 
an  indefinite  postponement  of  the  sale ;  to  keep  his  legatees 
in  doubt  and  uncertainty,  perhaps  for  all  tneir  lives;  to 
give  to  his  trustees,  or  to  a  single  one  of  them,  the  power 
to  nullify  his  bequests  at  their  or  his  absolute  pleasure  ;  or 
to  prevent  the  ascertainment  of  the  beneficianes  really  to 
take,  whilst  trustee  might  succeed  trustee  in  a  lengthened 
series.     It  mav  be  that  an  absolute  intestacy  might  not  be, 
according  to  the  view  of  the  respondents,  as  was  suggested 
by  Mr.  Karslake,  actuall  v  occasioned,  but  that  view  would 
make  possible  and  probable  such  a  delay  of  vesting,  to  the 
prejudice  and  confusion  of  the  legatees  and  their  families, 
as,  in  my  opinion,  the  law  should  not,  and  will  not,  counte- 
nanc*^  without  coercive  reason. 

(')  Law  Rep.,  2  Eq.,  404. 
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The  cases  of  HutcMn  v.  Mannington  (*)  and  Elwin  v. 
Elwin  (')  certainly  sustain  the  conclusion  at  which  I  have 
arrived.  In  the  former,  the  gift  over  was  defeated,  because 
the  purpose  was,  in  the  words  of  the  Lord  Chancellor, 
'immeasurable ;"  because  it  was  "all  too  uncertain."  The 
uncertainty  and  difficulty  of  ascertaining  the  intent  which 
operated  in  that  case  exist,  also,  in  the  case  before  us.  In 
the  latter,  a  different  rule  was  reached,  because  the  intention 
was  declared  with  a  "definite  certainty,"  which  does  not 
here  compel  us  to  an  injurious  decision. 

To  justify  this  reasonable  view,  I  do  not  think  it  necessary 
to  stnke  any  words  out  of  the  will  (which  the  Lords  Jus- 
tices seem  to  have  thought  would  be  necessary)  or  to  depart 
farther  from  its  verbal  effect,  or  give  it  any  more  flexibility, 
than  is  involved  in  the  alternative  meaning  attributed  to 
the  word  "received"  by  the  Lords  Justices  and  accepted 
at  the  bar.  Besides,  it  seems  to  me  that  the  will  contains 
indications  of  the  testator's  intention  with  reference  to  the 
newspaper  property  which  persuasively  support  the  con- 
struction of  the  Vice-Chanceilor.  The  "discretion"  given 
to  the  trustees  is  not  to  carry  on  the  business,  but  "  to  sell 
and  absolutely  dispose  of  all  my  real  and  personal  estates 
and  my  trade  and  profession  and  the  good- will  thereof." 
These  words  put  the  real  and  personal  estate  and  the  trade 
of  the  iournalist  on  precisely  the  same  footing,  and  indicate 
that  all  should  be  dealt  with  in  the  same  way.  If  the  "  real 
448]  and  personal  estate"  only  had  *been  mentioned,  I 
apprehend  that  there  could  have  been  little  controversy  as 
to  the  existence  of  a  trust  to  sell,  and  that  the  observations 
of  the  Lord  Chancellor  Thurlow  in  Hidchin  v.  Manni7ig- 
foTi  (")  would  have  had  clear  application:  "When  there  is 
a  trust  that  is  always  considered  to  be  done  which  is 
ordered  to  be  done."  And  again:  "If  the  testator  had 
given  a  real  estate  in  the  same  way,  it  would  not  depend 
on  the  trustee  to  sell,  nor  upon  his  dilatoriness." 

Pressed  by  this  consideration,  the  respondents  vigorously 
contended  that  the  testator  had  in  view  a  distinction  be- 
tween his  business  and  his  real  and  personal  estate,  and 
desired  that  they  should  be  dealt  with  in  different  ways  ; 
and  it  was  suggested  that,  even  if  the  Lords  Justices  were 
wrong  as  to  the  freehold  and  personal  property,  they  were 
right  as  to  the  newspaper.  But  I  cannot  discover  this 
difference  in  the  terms  of  the  will  or  the  reason  of  the  thing. 
True  it  is,  as  was  ably  urged,  that  the  business  miffht^  from 
its  peculiar  nature,  require  a  different  exercise  of  discretion 

(')  1  Vea.  Jun.,  36G.  ('-)  8  Ven.,  517.  (»)  1  Vea.  Juil,  at  p.  3ft7. 
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from  that  needed  for  the  freehold  or  the  personalty ;  and 
these  again  might  require  such  a  difference  of  that  exercise 
as  between  themselves.  But  I  am  not  satisfied  that  there 
was  any  such  distinction  in  the  mind  of  the  testator  with 
reference  to  the  disposal  of  his  various  possessions  after  his 
death  as  would  warrant  a  dealing  with  them,  for  the  pur- 
poses of  this  case,  on  different  principles. 

It  was  urged  by  Mr.  Dickinson  that  the  prevailing  idea 
of  the  will  regardi3d  the  continuance  of  the  newspaper,  and 
his  inference  thence  would  seem  to  lead  to  the  justification 
of  the  indefinite  postponement  of  the  sale,  involving  unlim- 
ited delay  in  the  settlement  of  the  rights  of  the  parties  and 
the  ascertainment  of  the  beneficiaries  entitled  to  take  advan- 
tage of  them.  But  that  the  testator  had  no  such  view  of 
splitting  up  his  property,  when  the  time  of  distribution 
snould  arrive,  seems  intimated  not  only  by  the  identical 
treatment  of  the  ''real  and  personal  property  and  the 
business,"  to  which  I  have  already  adverted,  but  by  the 
marked  distinction,  so  forcibly  put  by  Mr.  North,  between 
the  provisions  affecting  the  newspaper  during  the  life  of  the 
testator's  wife  and  after  her  decease.  As  to  the  business, 
he  trustees  are  to  carry  it  *on  during  the  life  of  the  [449 
wife.  During  her  life,  accounts  are  to  be  rendered  and 
distribtitions  made ;  during  her  life  the  newspaper  is  to  be 
maintained  bj  advances  of  money,  and  during  her  life  a 
reserve  fund  is  to  be  created.  In  the  face  of  these  arrange- 
ments, it  is  impossible  to  say  that  the  business  was  not  to 
be  continued  during  the  life  of  the  wife.  But  after  her 
death,  there  is  to  be  an  end  of  all  this  complicated  ma- 
chinery. Thenceforward,  there  is  no  provision  for  carrying 
on  the  business,  or  making  a  reserve  fund,  or  advancing 
money  to  carry  on  the  concern.  The  single  provision  is  for 
the  sale  of  all  the  testator's  property,  the  freehold,  the  per- 
sonalty, and  the  newspaper  alike,  and  for  the  distribution 
of  the  proceeds.  May  not  this  manifest  distinction  fairly 
be  taken  to  imply  a  difference  in  the  testator's  purpose  with 
respect  to  the  business  during  the  life  and  after  the  death  of 
his  wife,  and  a  design  that  it  should  cease  to  be  carried  on 
and  absolutely  sold,  like  his  other  property,  at  the  earliest 
moment  when  his  trustees,  in  tneir  discretion,  should 
be  able  to  dispose  of  it  to  reasonable  advantage?  The 
respondents  appear  to  me  to  have  failed  in  their  attempt 
to  escape  the  effect  of  the  uncertainty  involved  in  their 
construction,  or  to  show  that  the  testator  meant  his  busi- 
ness after  his  wife's  death  to  be  dealt  with  differently  from 
his  freehold  and  personalty.  The  clause  as  to  the  right  of 
IG  Enu.  Ukp.  14 
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pre-emption  in  any  of  his  soils  only  regulates  the  price  to 
be  received  when  the  sale  should  be  resolved  on,  but  not 
at  all  the  period  at  which  that  sale,  should  tfeke  place. 

On  this  view  of  the  case  I  am  content  to  rest  my  judg- 
ment ;  but  it  is  well  sustained,  also,  by  a  consideration  of 
the  effect  of  the  difference  between  the  trustees,  the  invoca- 
tion of  the  powers  of  the  court,  aod  its  active  intervention, 
which,  witn  their  legal  consequences,  were  properly  pressed 
on  the  attention  of  the  House.  Holding,  however,  the 
reasons  I  have  ^iven  sufficient  and  satisfactory,  I  do  not 
wish  to  occupy  time  unnecessarily,  and,  for  those  reasons, 
I  express  my  concurrence  with  the  noble  and  learned  Lords 
who  have  preceded  me. 

Lord  Selborne  :  My  Lords,  the  respect  which  I  feel  for 
every  opinion  of  the  Lords  Justices  had  induced  me  to 
commit  to  writing  the  reasons  of  the  opinion  which  I  have 
450]  formed  as  to  the  construction  of  this  *will  at  some 
length ;  but,  after  what  has  been  stated  by  the  noble  and 
learned  Lords  who  have  preceded  me,  I  think  it  sufficient 
to  state  shortly,  as  to  several  points  in  the  case,  the  con- 
clusions only  at  which  I  have  arrived,  and  as  to  which  I 
must  confess  I  have  felt  no  doubt  or  difficulty  from  the 
commencement  of  the  argument. 

First,  then,  I  think  that  the  declaration  contained  in  the 
order  of  Vice-Chancellor  Stuart  of  the  24th  of  November, 
1870,  was  erroneous,  and  ought  not  to  have  been  made. 
Whatever  might  be  the  true  construction  of  the  will  on  the 
point  dealt  with  by  that  declaration,  the  court  had  full 
power,  on  the  hearing  of  the  petition  then  before  it,  to  post- 
pone a  sale  of  the  newspaper  Dusiness  and  of  the  real  estate 
of  the  testator,  if  it  appeared  (as  it  did)  to  be  for  the  benefit 
of  all  parties  interested  so  to  do ;  although  one  of  the  cestuis 
que  trusty  William  Hobson  (who,  besides  his  interest  under 
the  will,  had  an  option  to  purchase)  asked  for  an  immediate 
sale. 

Secondly,  I  am  of  opinion  that  there  was  under  this  will 
an  absolute  and  imperative  trust  for  sale,  taking  effect  from, 
and  immediately  after,  the  death  of  the  widow ;  although 
with  a  discretion  both  as  to  the  manner  and  as  to  the  time 
of  sale,  which  discretion  was,  in  my  opinion,  to  be  reason- 
ably exercised  by  the  trustees  for  the  purpose  of  executing, 
and  not  of  defeating,  that  trust  for  sale. 

Next,  I  am  very  clearly  of  opinion,  that  there  was,  under 
this  will,  one,  and  only  one  period,  at  which  the  corpus  of 
the  testator's  estate,  directed  by  him  to  be  sold,  became 
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dejure  distributable;  that  period  being  the  time  of  the 
widow's  death. 

The  counsel  for  the  respondents  relied  much  upon  the 
words  (in  the  clause  giving  the  sons  an  option  to  purchase 
the  newspaper)  "in  case,  under  the  clause  hereinbefore 
contained,  it  shall  be  agreed,  or  my  trustees  or  trustee  shall 
decide,  to  sell  my  stock-in-trade  and  proprietorship  of  the 
Leeds  Times  newspaper,  and  my  sons,  or  any  of  them,  shall 
by  writing  offer  to  purchase,'^  &c.  These  words,  it  w^as 
argned,  prove  that  there  was  to  be  no  sale  of  the  newspaper 
unless  tne  trustees  should  so  decide.  I  am  not  of  that 
opuiion.  So  far  as  those  words  contemplate  an  event  con- 
tingent, and  not  certain,  it  is  to  be  observed  that  the  event 
BO  spoken  of  is  a  complex  one,  not  simply  a  decision  by  the 
trustees  *to  sell,  but  (together  with  that)  an  offer  by  [451 
one  or  more  of  the  sons  to  purchase.  This  complex  event 
might  never  happen,  although  the  trustees  might  not  only 
be  bound  to  sell,  but  might  actually  sell,  the  newspaper. 
The  trustees  having  a  reasonable  discretion  to  exercise  as  to 
the  time  of  sale,  there  could  be  no  actual  sale  till  they 
decided  to  sell,  although  the  trust  was  absolute  ;  and  these 
words,  from  their  association  with  the  alternative  of  a  sale  by 
agreement,  are  used  as  descriptive  only  of  a  sale  after  the 
the  widow's  death  (when  the  time  of  selling  would  depend 
on  the  sole  discretion  of  the  trustees),  as  compared  with  a 
sale  in  the  widow's  lifetime,  when  it  would  also  depend 
upon  the  consent  of  other  persons.  .  This  clause  gives  no 
new  or  separate  power  at  all  as  to  the  newspaper  property, 
it  simply  refers  to  a  sale  '^  under  the  clause  hereinbefore 
contained."  If  it  could  be  held  to  reduce  the  preceding 
clause,  so  far  as  relates  to  the  newspaper  property,  from  a 
trust  to  a  mere  power  of  sale,  it  must  have  the  same  effect 
with  respect  to  all  the  rest  of  the  testator's  real  and  personal 
estate.  Any  such  inference  from  such  words  seems  to  me 
not  only  unnecessarv  but  altogether  unreasonable. 

In  a  later  clause  the  testator  directs  that  until  all  his  real 
and  personal  estates  should  be  sold  and  converted  into 
money  the  trustees  should  pay  to  the  cestuis  que  trust  the 
income  of  such  part  thereof  as  should  for  the  time  being 
remain  unsold  or  unconverted.  This  shows  clearly  enough 
that  the  testator  fully  understood  that  in  the  course  of  the 
execution  of  the  trusts  of  the  will  it  might  be  found  necessary 
or  convenient  to  sell  different  parts  of  his  property  at  differ- 
ent times,  and  that  he  intended  to  provide  for  that  case. 
But  it  confirms  rather  than  otherwise  the  conclusion  that 
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(subject  to  the  exercise  of  a  reasonable  discretion  as  to  time) 
he  intended  everything  to  be  sold. 

These  points  being  ascertained,  we  are  brought  to  the  con- 
sideration of  the  divesting  clause,  introduced  by  these 
words :  "  And  in  case  any  of  my  said  children  shall  survive 
my  said  wife,  and  die  before  he  or  she  shall  have  received 
his  or  her  share  of  my  said  trust  estate,"  &c.  These  words, 
in  t\ie\v  pTima facie  natural  sense  (from  which  there  is  noth- 
ing in  the  context  to  authorize  any  departure),  relate  to 
the  death  of  a  child  during  the  interval  between  the  death 
of  the  widow  and  the  time  when  that  child's  share  might  be 
452]  actually  received,  or  at  least  dejure  *receivable.  It 
was  decided,  in  Hutchin  v.  Mannington  (*)  and  Martin  v. 
Martin  ('),  that  such  a  divesting  clause,  if  it  refers  to  the 
time  of  actual  receipt,  is  too  uncertain  and  indefinite  to  be 
capable  of  being  carried  into  effect.  Lord  Thurlow  said,  in 
the  former  of  those  cases,  that  it  would  be  contrary  to  com- 
mon sense  to  make  the  divesting  of  a  vested  interest  depend 
upon  the  caprice  or  upon  the  dilatoriness  of  the  trustee  to 
sell ;  that  in  some  way  the  property  might  be  sold  imme- 
diately ;  that  the  court  would  not  inquire  when  a  real  estate 
might  have  been  sold  with  all  possible  diligence,  but  always 
in  such  a  case  considered  it  as  sold  the  moment  the  testator 
was  dead  (there  the  trust  for  sale  came  into  operation  on 
the  death  of  the  testator) ;  that  where  there  is  a  trust  that 
is  always  considered  in  equity  as  done  which  is  ordered 
to  be  done ;  and  that  .the  court  cannot  measure  the  time. 
It  might  be  added  that  when  there  is  an  equitable  title 
vested  in  possession,  without  any  preceding  interest,  the 
possession  of  the  trustee  becomes,  in  the  view  of  a  court  of 
equity,  the  possession  of  the  cestui  que  trust ;  and  that 
there  is  no  sound  distinction  in  principle  between  the  reten- 
tion of  trust  property  in  specie  for  the  benefit  of  the  cestui 
que  trust  (though  directed  to  be  converted  by  the  will)  and. 
the  actual  receipt  of  that  property,  in  any  way  consistent 
with  the  continuance  of  a  legal  estate  in  the  trustee  by  the 
cestui  que  trust. 

It  was  argued,  however,  that  when  sale  was  the  medium 
by  which  the  testator  meant  the  cestuis  que  trust  to  be  put 
into  possession  of  their  shares,  and  when  the  trustees  had 
power  to  sell  at  such  time  as  in  their  discretion  they  might 
think  fit,  the  event  on  which  the  divesting  was  to  depend 
might  be  rendered  certain  by  the  exercise  of  the  discretion 
of  the  trustees ;  and  that  no  share  was  de  jure  receivable 
until  that  discretion  had  been  exercised.     I  cannot  accede 

(')  1  Ves.  Jun.,  366.  («)  Law  Rep.,  2  Eq.,  404. 
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to  this  reasoning.  The  event  spoken  .of  in  the  will  is  not 
the  completion  of  any  particular  sale  of  particular  property, 
or  any  other  definite  act  to  be  done  by  the  trustees ;  but  is 
the  death  of  a  child  before  receiving  "his  or  her  share"  of 
the  trust  estate;  in  which  case  "such  share"  is  given  over. 
The  share  is  spoken  of  by  the  testator  as  a  whole.  A 
divesting  clause  of  this  nature  ought  to  be  construed 
strictly  ;  certainly  it  ought  not  to  be  extended  to  any  case 
not  properly  described  by  the  words,  according  *to  [453 
their  reasonable  interpretation.  There  might  be  (and  the 
testator  takes  notice  of  it)  as  many  sales  at  different  times 
as  there  were  items  of  salable  property;  according  to  the 
exercise  of  their  discretion  by  the  trustees.  How  can  it  be 
said  that  this  testator  has  declared  with  reasonable  certainty 
an  intention  either  that  part  of  a  share  should  go  over  when 
the  whole  did  not  (which  is  the  conclusion  of  the  Lords 
Justices),  or  that  the  whole  share  should  go  over  in  case  of 
the  death  of  a  child  while  any  part  of  his  property  was 
retained  by  the  trustees  unsold,  although  payments  (which 
in  that  case  would  have  to  be  refunded),  might  have  been 
previously  made  on  account  of  that  share?  It  would,  in 
my  judgment,  be  more  reasonable  to  hold  (since  no  part  of 
any  share  could  rightfully  be  received,  except  by  virtue  of 
a  title  to  the  whole)  that  the  rightful  receipt  of  any  part 
would  be  equivalent,  for  the  purposes  of  this  clause,  to  the 
receipt  of  the  whole ;  and  as  the  Lords  Justices  have  held 
that  William  Hobson  had  at  the  time,  of  his  death  a  right, 
tantamount  in  equity  to  actual  receipt,  to  one  third  share, 
not  only  of  the  policy  moneys  and  other  moneys  then 
actually  realized,  but  even  of  the  value  of  the  copyholds 
(which  had  been  only  ordered  to  be  sold,  and  not  actually 
sold  in  his  lifetime),  this  view  would  be  fatal  to  the  respon- 
dent's case,  even  if  the  divesting  clause,  so  construed,  could 
receive  effect. 

I  see  no  ground  for  holding  that  the  conversion  directed 
by  this  will  was  in  suspense  till  the  end  of  twelve  months 
after  the  widow's  death.  On  this  one  point  I  differ  from 
the  decision  of  Vice-Chancellor  Hall. 

I  think  it  right  to  add,  that  even  if  (on  some  of  the  ques- 
tions in  this  case)  I  had  taken  a  view  different  from  that 
which  I  have  expressed,  I  should  have  been  of  opinion  that 
the  discretionarv  powers  of  the  trustees  came  to  an  end,  if 
not  wlien  the  decree  for  administration  was  made  in  the 
suit,  certainly  when  the  order  of  Vice-Chancellor  Stuart,  of 
the  24th  of  November,  1870,  was  made.  I  should  have 
thought,   that  from  the  date  of  that  order,  at  all  events, 
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the  court  must  be  deemed  to  have  carried  on  the  business 
for  the  benefit  and  in  the  interest  of  th,ose  persons  who 
would  have  been  then  entitled  to  the  proceeds  if  it  had  been 
then  actually  sold ;  as  much  as  if  they  had  then  elected  to 
take  their  several  shares  of  the  newspaper  in  specie,  with- 
out conversion,  and  had  been  put  into  possession  of  those 
454]  shares  by  the  order  of  the  court.  *I  cannot  reconcile 
the  conclusion,  that  the  operation  of  the  divesting  clause  as 
to  the  newspaper  property  was  prolonged  by  that  order,  as 
against  William  Hobson,  with  the  express  declaration  of 
the  opinion  of  the  court,  that  it  was  *'for  the  benefit  of  alt 
persons  interested  that  the  business  of  the  Leeds  Times 
should  not  be  then  sold." 

[A  question  having  been  raised  as  to  costs.] 
Lord  Selborne  said :  It  appears  to  me  that,  with  regard 
to  the  costs,  the  position  of  the  case  is  this.  The  present 
respondents  appealed  against  the  order  of  Vice-Chancellor 
Hall,  not  upon  the  single  point  upon  which  your  Lordships 
differed  from  the  exact  form  of  that  order,  but  upon  the 

feneral  merits  of  the  case,  and  therein  they  fail  m  your 
lOrdships'  judgment.  I  think  your  Lordships  must,  con- 
sider how  the  Lords  Justices  ought  to  have,  and  probably 
would  have,  dealt  with  the  costs  of  the  appeal  before  them 
if  they  had  come  to  the  same  conclusion  as  that  at  which 
your  Lordships  have  arrived.  It  seems  to  me  that  if  they 
had  been  of  opinion  that  the  appellants  before  them  failed 
in  their  contention  the  natural  result  would  have  been  that 
the  then  petition  of  appeal  would  have  been  dismissed  with 
costs ;  or  if  their  Lomships  thought,  as  this  House  thinks, 
that  only  a  slight  formal  variation  had  to  be  made  in  the 
order  of  Vice-Chancellor  Hall,  that  would  not  have  affected 
the  costs  of  that  appeal.  I  therefore  move  your  Lordships 
that,  in  addition  to  the  order  that  this  House  is  now  making, 
there  should  be  a  direction  that  the  costs  of  the  appeal  to 
the  Lords  Justices  be  paid  by  the  present  respondents,  and 
that  of  this  appeal  before  your  Lordships'  House  there 
should  be  no  costs. 

The  Lords  expressed  their  concurrence. 

An  Order  was  afterwards  entered  on  the  Journals,  which 
recited  the  Order  of  the  Lords  Justices,  and  then 

Ordered,  "That  so  much  of  the  Order  of  the  court  of 
Chancery  of  the  24th  of  November,  1870,  com- 
plained of  in  the  said  appeal,  as  declares  'that 
the  direction  contained  in  the  will  of  the  testator 
Frederick  Hobson  as  to  a  sale  and  disposition  of 
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his  real  and  personal  estates  and  his  trade  or  pro- 
fession, and  *the  good-will  thereof,  after  [455 
the  decease  of  his  wife  Mary  Hobson,  at  the  sole 
discretion  of  his  trustees  or  trustee  is  a  power 
enabling  such  trustees  or  trustee  to  sell  and  dis- 
pose of  the  same,  and  is  not  to  be  construed  or 
neld  as  an  absolute  trust  for  the  sale  and  dis- 

Eosition  thereof  on  the  happening  of  such  event,' 
e,  and  the  same  is  hereby  reversed;"  And  the 
Order  of  Vice-Chancellor  Hall,  of  the  17th  of 
February,  1874  (except  so  far  as  it  ijelated  to  a 

Eayment  of  a  sum  of  money  into  court),  should 
e  restored,  and  also  except  so  far  as  related  to 
the  declaration  therein  contained,  that,  '  for  the 
purposes  of  distribution,  the  testator's  estate, 
including  his  interest  in  the  Leeds  Times  news- 
paper, ought  to  be  considered  as  sold  and  con- 
verted at  the  expiration  of  twelve  calendar 
months  from  the  death  of  the  testator's  widow ;' 
and  instead  thereof  that  it  be,  and  it  is  hereby 
Declared,  That,  in  the  events  which  happened, 
William  Hobson  took  under  the  will  of  the  testa- 
tor an  absolute  vested  interest  in  one  equal  third 
part  or  share  of  the  corpus  or  capital  of  the  tes- 
tator's  real  and  i)er8onal  estate,  including  his 
interest  in  the  Leeds  Times  newspaper,  the  whole 
being  considered  as  converted  into  money,  and 
distributable  immediately  upon  the  death  of  the 
testator's  widow ;  and  that  on  the  death  of  Wil- 
liam Hobson  such  one-third  part  or  share  passed 
to,  and  is  now  vested  in,  tne  appellant,  as  his 
l^al  personal  representative."  And  the  respon- 
dents were  ordered  to  pay  to  the  appellant  and 
the  trustees  the  costs  oi  the  appeal  to  the  Lords 
Justices;  and  the  costs  of  the  trustees,  in  this 
appeal,  were  ordered  to  be  paid  out  of  the  estate ; 
and  with  these  directions  tne  case  was  remitted 
to  the  Chancery  Division  of  the  High  Court  of 
Justice. 
Solicitors  for  the  appellant :  Whitdkers  &  Woolbert 
Solicitors  for  the  respondents:  W.  A.  HoUoTobe;  Bell, 
Brodrick  &  Gray ;  H.  B.  Clarke  <fe  Son. 
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456]  *AiTON,  Appellant;  Stephek  ^^aZ.,  Eespondents. 

Harbor — Beaching  of  Fishing  Boats  in  Winter, 

Where  the  fishermen  of  a  sea  village  had  been  immemorially  accnstomcd  to  beach 
their  boats  in  winter  on  ground  adjoining  the  harbor,  and  where  the  proprietor  had 
subsequently  obtained  a  local  act  authorizing  his  levy  of  five  siiillings  yearly  for 
each  boat  beacj^ed,  the  fishermen's  rights  were  enforced  against  him ;  and  it  was 
held,  that  he  could  not  exclude  the  fishermen  from  the  ground  used  for  beaching 
without  assigning  to  them  other  ground  equally  well  adapted  for  the  purpose. 

A  local  act  of  Parliament  must  be  judicially  noticed,  and  must  have  all  the  op- 
eration of  a  public  statute. 

When  an  act  authorizes  the  exaction  of  a  toU,  the  accommodation  for  which  the 
toll  is  authorized  must  be  provided. 

The  above  respondents,  fishermen  residing  in  the  village  of 
Boddam  on  the  east  coast  of  Aberdeenshire,  claimed  the  right, 
during  the  winter  season,  of  beaching  their  boats  on  certain 
pieces  of  ground  at  or  near  the  harbor  of  Boddam,  they 
paying  the  appellant,  as  owner  of  the  estate,  five  shillings 
annually  in  respect  of  each  boat.  They  insisted  that  their 
right  was  founded  on  the  common  law,  and  had  been  used 
immemorially  ;  and  they  relied  on  the  provisions  of  the  29 
Geo.  2,  c.  28,  s.  2,  but  more  especially  on  a  local  act  with 
reference  to  the  Boddam  fisheries  obtained  by  the  Earl  of 
Aberdeen  in  1845  (*). 

The  appellant,  on  the  other  hand,  maintained  that  the 
pieces  of  ground  in  question  were  his  exclusive  property ; 
and  the  Lord  Ordinary  decided  in  his  favor ;  holding  that 
the  right  of  property  was  absolute  in  the  appellant,  and 
that  the  respondents'  contention  was  unsustainable.  His 
Lordship,  therefore,  gave  judgment  against  them  with  costs. 
But  on  a  reclaiming  note  to  the  Inner  House  (First  Division), 
the  Lord  Ordinary's  interlocutor  was  recalled,  and  iudg- 
457]  nient  was  pronounced  finding  that  the  *respondents, 
as  the  fishermen  of  Boddam,  were  well  entitled  to  the  beach- 
ing accommodation  previously  enjoyed  by  them,  ''and  this 
so  long  as  the  appellant  should  not  have  provided  other 
safe  and  suitable  accommodation  for  that  purpose"  Q. 

Upon  the  decision,  with  an  award  of  costs  against  the  ap- 

Sellant,  he  appealed  to  the  House,  having  for  his  counsel 
[r.  SoutJigate^  Q.C.,  and  Mr.  E.  Kay^  Q.C. ;  the  respon- 
dents being  represented  by  Mr.  /.  Pearson^  Q.C,  and  Mr. 
Cotton,  Q.C. 

(»)  8  &  9  Vict.  c.  25.        («)  Court  of  Sessions  Cases,  4th  Series,  vol.  ii,  p.  470. 
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At  the  close  of  the  argument  on  behalf  of  the  appellant, 
their  Lordships,  without  calling  on  the  respondents'  coun- 
sel for  a  reply,  delivered  the  following  opinions : 

The  Lord  Chancellor  Q)  :  My  Lorcis,  a  herring  fisherv 
existing  at  Boddam,  and  the  fishermen  being  provided  wita 
residences  in  and  about  the  village,  and  holding  those  resi- 
dences under  tacks  which  fix  a  certain  rent,  including  all  dues 
connected  with  the  fishery,  and  their  habit  and  use  being  to 
beach  their  boats  during  the  winter  season  upon  the  two 
pieces  of  ground  specified  in  the  pleadings,  the  Earl  of  Ab- 
erdeen, in  1845,  as  heritable  proprietor  of  the  village,  ap- 
plied to  Parliament  for  an  act  which,  in  the  first. instance, 
assumed  the  shape  of  a  private  bill,  but  which  must  be  ju- 
dicially noticed  as  a  public  act,  and  must  have  all  the 
operation  of  a  public  act.  In  truth  it  is  an  act  of  the  most 
comprehensive  Kind,  establishing  a  public  harbor,  authoriz- 
ing tolls  to  be  taken,  and  containing  every  clause  which 
wonld  be  enacted  with  reference  to  the  largest  harbor  in  the 
kingdom  (').  It  provides  for  the  entrance  of  foreign  vessels, 
the  dues  to  be  taken  from  them  in  accordance  with  the 
rights  and  obligations  of  our  treaties  with  foreign  states ;  it 
authorizes  by-laws  to  be  made,  and  penalties  levied,  and,  in 
fact,  it  forms  a  complete  code  for  the  regulation  of  a  public 
harbor.    The  preanable  of  the  act  stated  that 

"  Lord  Aberdeen  was  the  heritable  proprietor  of  the  vil- 
lage of  Boddam,  and  of  the  harbor  or  port  of  Boddam, 
and  the  piers  and  works  therewith  connected,  *and  [458 
that  it  would  be  of  great  advantage  to  the  nublic,  and 
especially  to  those  using  the  said  harbor,  it  the  same 
were  to  be  improved  by  deepening  and  enlarging  it,  and 
the  entrances  and  approaches  thereto,  and  bv  extend- 
ing the  pier  and  forming  a  breakwater :  And  whereas  the 
said  Earl  and  his  predecessors,  proprietors  of  the  said 
village,  have  from  time  to  time  expended  considerable  sums 
in  erecting  the  present  piers  and  otherwise  forming  the  said 
harbor,  and  the  Earl  was  willing  to  make  the  improvements 
at  his  own  expense ;  and  in  consideration  of  tne  expense 
which  the  Earl  had  already  incurred  and  would  incur  in 
making  these  improvements,  it  was  reasonable  that  the  Earl 
and  his  heirs  and  successors  should  receive  the  tolls,  rates 
and  dues  hereinafter  mentioned." 

Then  the  preamble  stated  that  a  map  or  plan  had  been 
deposited,  *' describing  the  lines,  levels  and  situation  of  the 

(')  Lord  Cairns.  seotions ;  declared  public  and  to  be  ju- 

(*)  The   Boddam  Act   has    eighty-six    dicially  noticed.    See  Local  Acts  of  1846. 

16  Eng.  Rep.  15 
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harbor,  and  the  proposed  breakwater,  and  other  works,  and 
of  the  lands  "  on  which  they  were  to  be  executed.  Where 
works  had  to  be  executed,  of  course  it  was  necessary  to 
describe  them,  and  to  indicate  the  land  upon  which  they 
were  to  be  executed.    The  3d  section  provided  that 

'^  It  should  be  lawful  for  the  Earl  and  his  heirs  and  suc- 
cessors upon  the  lands  described  in  the  plan  and  book  of 
reference,  at  such  times  and  in  such  manner  as  he  and  they 
might  judge  proper,  to  make  and  execute  the  improvements 
and  works  in  the  said  harbor,  and  erect  and  construct  the 
pier  and  breakwater  therein  according  to  the  lines  on  the 
plan,  together  with  the  excavations,  and  all  other  works 
connected  therewith,  and  also  to  make,  build,  alter,  repair 
and  maintain  within  the  limits  aforesaid  such  quays,  shores, 
piers,  jetties,  landing-places  and  other  works,  and  such  ap- 
proaches, roads,  retaining  walls,  and  embankments  and 
other  works  therewith  connected  as  he  or  they  might  think 
necessary  for  the  purposes  of  the  said  harbor." 

Therefore  there  was  power  given,  not  merely  to  execute 
particular  works  where  the  face  of  nature  had  to  be 
changed,  but  also  to  connect  with  those  structural  changes 
such  other  accommodation  as  might  be  found  to  be  neces- 
sary for  the  purpose  in  view.     The  7th  section  provided  that 

"The  Earl  might  demand  and  receive  for  every  vessel 
which  shall  enter  within  the  limits  of  the  harbor  any  sum 
not  exceeding  the  several  rates  and  duties  on  tonnage  speci- 
fied in  the  scnedule  A." 

When  your  Lordships  turn  to  Schedule  A  you  find  that 
Lord  Aberdeen  might  under  it  demand  "for  all  boats  laid 
up  at  Boddam  for  tlie  winter  season  five  shillings." 

A  question  was  raised  with  regard  to  the  meaning  of  the 
words  "laid  up,"  but  I  think  your  Lordships  cannot  be  of 
opinion  that  any  controversy  is  possible  as  to  the  meaning 
4q9J  of  those  words..  In  *the  first  place,  there  is  no 
evidence  whatever  that  they  have  any  meaning  other  than 
that  which  is  assigned  to  them  by  the  respondents  here, 
namely;,  "beached.^'  In  the  second  place,  jrou  have  the 
admission  of  the  appellant  himself,  that  it  is  impossible 
that  herring  boats  can  be  safely  dealt  with  during  the  win- 
ter months,  except  by  "beaching."  Therefore  the  laying 
up  for  the  winter  must  mean  beaching.  But  in  addition 
to  that,  your  Lordships  have  the  best  possible  testimony, 
ante  litem  motam^  both  from  Lord  Aberdeen  and  from  the 
appellant  himself.  In  the  conditions  issued  by  Lord  Aber- 
deen to  the  tenants  he  used  the  teim  " beaching"  as  a  term 
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which  properly  described  the  work  of  laying  up,  for  which 
the  toll  or  duty  of  5^.  was  to  be  exacted.  Therefore  your 
Lordships  will  read  the  schedule  as  if  it  provided  a  fee  of 
6*.  for  the  beaching  of  every  boat  that  should  be  beached 
at  Boddam  in  the  winter  season. 

Thus  you  see,  my  Lords,  there  was  at  the  time  the  act 
passed  a  herring  fishery  at  Boddam ;  it  was  conducted  by 
nshermen  living  in  cottages  provided  by  the  proprietor,  and 
each  paying* a  gross,  or,  as  it  is  termed,  a  "slump  sum," 
for  the  cottage  and  for  all  the  privileges  enjoyed.  Then  you 
have  the  act  of  Parliament,  wnich  takes  notice  of  that  state 
of  things,  indicating  the  advantage  to  be  derived  from  im- 
proving the  harbor ;  for,  among  other  things,  the  purpose 
of  the  nerring  fishery ;  and  then  you  have  the  person  who 
is  willing  to  undertake  that  work,  who  appeals  to  the  Legis- 
lature for  power  to  levy  tolls  as  a  remuneration  for  the  work 
he  was  about  to  undertake ;  you  have  him  stating  that  he 
asks  for  permission  to  charge  a  duty  upon  every  herring 
boat  engaged  in  the  fishing  iot  the  privilege  of  passing  in 
and  out  of  the  harbor,  and  also  another  duty  of  5^.  for 
every  boat  of  that  kind  beached  for  the  winter  season  ;  and 
he  is  the  proprietor  of  the  beach,  and  on  that  beach  there 
are  at  least  two  places  which  at  that  very  time  were  used 
for  the  purpose  of  beaching  the  boats  of  tnese  herring  fish- 
ermen. 

My  Lords,  after  all  this,  is  it  to  be  tolerated  that  the  per- 
son who  has  obtained  this  act  of  Parliament,  or  any  person 
claiming  under  title  from  him,  is  to  come  before  a  court  of 
law  and  say :  It  is  true  that  I  obtained  these  powers  ;  it  is 
true  that  I  made  this  *representation  tq|Parliament ;  [460 
it  is  true  that  the  herring  fishery  cannot  be  conducted  unless 
the  fishermen  have  the  accommodation  of  laying  up  their 
boats  upon  the  beach  during  the  winter ;  it  is  true  that  I 
represented  to  Parliament  that  if  the  Legislature  would 
allow  me  to  charge  5^.  for  every  boat  beached,  I  would 
maintain  this  station  as  a  herring  fishery ;  but  now  I  claim 
to  continue  to  charge  during  the  herring  season  a  toll  for  a 
boat  coming  in  and  going  out.  of  the  harbor,  but  I  refuse  to 
allow  that  boat  that  which  I  admit  is  an  indispensable  con- 
dition of  its  existence  as  a  boat  pursuing  the  herring  fishery, 
namely,  th^  accommodation  oi  beachmg  itself  upon  the 
beach  which  belongs  to  me,  and  for  whicn  beaching  I  was 
authorized  by  Parliament  to  take  a  particular  toll?  My 
Lords,  if  that  can  be  done,  the  whole  act  can  be  overthrown. 
The  same  person  may  say,  I  will  not  allow  any  boat  to 
come  into  tne  harbor.     Or  he  may  say,  I  will  allow  boats  of 
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a  particular  tonnage,  or  belonging  to  a  particular  nation,  to 
come  in.  I  will  pick  and  choose.  My  liords,  I  apprehend 
that  your  Lordships  will  lay  down  and  maintain  this  rule, 
that  any  person  soliciting  an  act  giving  these  high  powers 
of  charging  tolls  does  it  lipon  the  faith  of  having  represented 
to  the  Legislature  that  he  would  provide  the  accommoda- 
tion mentioned  in  the  act ;  and  that  while  he  exacts  the  toll, 
or  is  in  a  position  to  exact  the  toll,  he  cannpt  refuse  the 
accommodation  which  i$  pointed  out  by  the  act. 

I  think  it  is  quite  clear  that  Lord  Aberdeen  considered 
himself  bound  to  supply  the  fishermen  with  the  accommo- 
dation they  had  previously  enjoyed  for  the  purpose  of 
beaching  their  boats  ;  and  that,  on  the  other  hand,  lie  was 
armed  by  this  act  of  rarliament  with  the  power  of  charging 
them  the  5^.  for  the  beaching,  and  that  the  5*.  was  nothing 
more  than  what  had  previously  been  included  in  the  gross 
sum  which  the  fishermen  had  paid  to  him. 

I  therefore  submit  to  your  Lordships  that  the  interlocutor 
of  the  Court  of  Session  is  entirely  right.  It  fixes  the  obli- 
gation on  the  owner  of  the  locus  in  quo  of  allowing  the 
fishermen  to  use  this  ground  for  beaching  their  boats  as 
long  as  he  provides  no  other  convenient  and  safe  place  for 
that  purpose.  It  does  not  prevent  his  using  this  land  for 
46lt  any  other  purpose  if  he  provides  another  *place 
whicli  will  be  equally  safe  and  convenient  for  the  fisher- 
men. I  therefore  move  your  Lordships  that  the  interlocutor 
appealed  from  be  affirmed,  and  the  appeal  dismissed  with 
costs. 

Lord  Chelmsford  :  My  Lords,  it  appears  as  a  matter  of 
fact  that  for  many  jtears  before  the  act  oi  1845  the  fishermen 
of  Boddam  had  been  used  to  beach  their  boats  on  the  ground 
in  question.  It  is  immaterial  that  the  number  of  boats  was 
originally  much  smaller  than  at  the  present  time ;  all  the 
fishermen  who  required  to  use  the  ground  for  this  purpose 
were  permitted  to  do  so. 

The  act  of  1845  recognized  the  privilege  of  the  fishermen 
by  giving  the  right  to  take  a  due  of  55.  tor  all  boats  laid  up 
at  fioddam  for  the  winter  season.  The  appellant  purchased 
the  estate  in  1866.  He  admits  that  he  saw  particulars  and 
noticed  this  charge,  for  he  says : 

"I  saw  the  particulars  of  the  purchase  when  I  got  the 
estate."  I  noticed  that  a  charge  of  6^.  was  made  for  beaching 
boats.  I  did  not  understand  that  that  referred  to  the  statu- 
tory charge.  I  do  not  think  I  saw  the  act  of  Parliament  for 
perhaps  two  years  after  I  bought  the  estate." 
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The  ignorance  of  the  appellant  of  the  act  of  Parliament 
is  immaterial,  for  he  was  bound  to  make  himself  acquainted 
with  it,  and  he  adds : 

"But  I  know  that  a  charge  was  made  for  beaching  boats 
from  the  time  I  became  proprietor." 

He  admits  that  this  charge  of  5^.  was  made,  and  that  he 
knew  the  terms  of  the  receipts  which  were  given  down  to 
the  year  1870.     These  receipts  were  for  beaching  boats. 

lu  1871  the  appellant  first  thought  of  resisting  the  right 
of  the  fishermen  to  beach  their  boats  on  the  ground  in  ques- 
tion, and  proposed  to  charge  7^.  6d.j  as  he  says,  to  take  it 
out  of  the  category  of  the  5s.  charged  as  harbor  dues. 

The  5s.  has  been  received  for  many  years  by  the  appellant 
as  a  due  for  beaching  boats  on  the  ground  in  question.  The 
notice  appended  to  the  receipts  may  be  taken  against  the 
appellant's  contention  that  the  statutory  dues  referred  to 
boats  laid  up  in  the*  harbor,  for  they  speak  of  the  beaching 
by  the  words  "laid  up  on  the  lands  of  Boddam."  I  think, 
therefore,  that  at  least  until  the  *harbor  is  made  fit  [462 
for  beaching  boats  with  safety,  the  fishermen  must  be  pro- 
tected in  the  use  of  the  beaching  ground  they  have  so  long 
enjoyed  without  interruption,  and  I  agree  with  my  noble 
and  learned  friend  that  the  interlocutor  ought  to  be  affirmed. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  in  this 
decision,  for  very  much  the  same  reasons  as  have  been  stated 
by  mv  noble  and  learned  friend  on  the  woolsack ;  and  I  do 
not  think  it  necessary  to  add  anything  to  what  has  been 
already  said. 

Lord  O'Hagan:  My  Lords,  notwithsta.nding  two  argu- 
ments as  able,  I  think,  as  any  I  have  heard  in  your  Lord- 
ships* House,  I  am  of  opinion  that  the  attempt  by  the 
appellant  to  deprive  the  respondents  of  the  privilege  they 
have  so  long  enjoyed  cannot  Ibe  permitted  to  succeed.  That 
privilege  is  essential  to  the  prosecution  of  the  industry  of 
the  Boddam  fishermen.  It  has  been  enjoyed  for  a  multi- 
tude of  years.  It  is  recognized  by  an  act  of  Parliament 
which  was  procured  by  a  private  person,  and  from  its  na- 
ture must  be  taken  to  imply  a  contract,  made  effective  by 
the  sanction  of  the  Legislature,  between  the  nobleman  who 
obtained  it  on  his  own  representation,  and  presumably  for 
his  own  advantage,  and  that  of  the  persons  whom  it  directly 
affects. 

It  is  established  that  the  fishing  at  Boddam  could  not  be 
carried  on  without  fit  conveniences  for  beaching  in  the  win- 
ter season ;  and  the  appellant's  own  evidence  shows  that 
there  is  no  other  ground  suitable  for  that  purpose  to  which 
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the  respondents  have  access,  although  he  says  there  is 
"plenty  of  other  ground  belonging  to  himself  or  others," 
which  might  be  so  employed.  The  schedule  of  the  act  con- 
templates the  ''laying  up"  of  all  boats  at  Boddam  during 
the  winter,  on  condition  of  the  payment  of"  55.  Between 
"laying  up"  and  "beaching"  there  is  no  distinction,  al- 
though in  the  court  below  an  attempt  was  made  to  deny 
their  identity.  This  is  manifest  from  the  receipts  ^iven 
from  1865  until  1873,  and  from  the  cross-examination  oi  Mr. 
Alton  himself.  The  act  having  in  specific  words,  as  it  seems 
to  me,  recognized  and  regulated  the  antecedent  user,  the 
463]  conduct  of  the  parties  *af terwards  was  governed  by 
it,  and  demonstrated  that  the  construction  of  tne  schedule 
by  the  proprietor  and  the  fishermen  was  precisely  that  on 
which  tne  respondents  now  rely.  Until  1865,  the  beaching 
went  annually  on  as  before ;  although  the  proprietor  did 
not  for  some  time  exact  the  payment  of  the  5s.  per  annum ; 
but  when  the  appellant  came  into  possession,  and  ever  since, 
that  payment  has  been  regularly  received  by  him,  and  he 
has  given  annual  receipts  For  dues  which  are  indifferently 
described  in  them  as  "beaching  dues,"  "dues  for  beach- 
ing," "season's  beaching,"  or  "beach  dues." 

Having  regard  to  the  undisputed  facts,  the  claim  of  the 
appellant  is  in  my  judgment  neither  reasonable  nor  just. 
He  admits  that  he  was  a  purchaser  with  notice  of  the  rights 
of  the  fishermen :  "I  saw,"  he  says,  "  the  particulars  of  the 
purchase  when  I  got  the  estate.  I  noticed  that  a  charge  of 
OS.  was  made  for  beaching  boats."  And  having  had  such 
notice,  and  having,  for  many  years,  recognized  the  privilege 
by  receiving  the  payments,  and  admitting  his  full  knowledge 
that  the  withdrawal  of  it  will  be  disastrous  to  the  humble 
men  who  cannot  pursue  their  calling  unless  their  boats  be 
preserved,  as  they  have  been  for  generations,  from  the  win- 
ter storms, — I  am  clearly  of  opinion  that  he  should  not  be 
permitted  to  set  up  a  claim  which  is  equally  discredited  by- 
lengthened  usage,  consensual  legislation,  and  his  own  de- 
liberate conduct  for  so  many  years. 

I  therefore  entirely  concur  in  the  judgment  proposed  bjr 
my  noble  and  learned  friend  on  the  woolsack. 

InierloctUor  appealed  from  affirmed  ;  and 
appeal  dismissed^  with  costs. 

Agents  for  the  appellant :  GrahaTnes  &  Wardlaw. 
Agents  for  the  respondents:    Holmes^   Anton^   Oreig   <fc 
White. 
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[1  Appeal  Cases,  476.] 

ILL.  (E.),  May  12,  13,  18,  19;  June  1,  1876. 

[HOUSE  OF  LORDS.] 

*T.  Robins  Goodwin,  Plaintiff  in  Error;  Henry  [476 
Christopher  Robarts  and  Others,  Defendants  in 
Error  C). 

JFbreiffn  Loan — Scrip — NegotiabUihf — Negligence. 

The  ecrip  of  a  foreign  •govemnient,  issued  by  it  on  negotiating  a  loan  (which 
scrip  promises  to  give  to  the  bearer,  after  all  instalments  have  been  duly  paid,  a 
bond  for  the  amount  paid,  with  interest),  is  by  the  custom  of  all  the  stock  markets 
of  Europe  a  negotiable  instrument,  and  passes  by  mere  delivery  to  a  bona  fide  holder 
for  yalue.  English  law  follows  this  custom — and  any  person  taking  it  in  good  faith 
obtains  a  title  to  it  independent  of  the  title  of  the  person  from  whom  he  took  it. 

Per  Lord  SfiLBOEKS  :  When  the  Instalments' mentioned  in  the  scrip  have  been 
actually  paid,  the  scrip  is  as  much  a  symbol  of  money  due,  and  aa  capable  of  pass- 
ing current  by  delivery,  as  the  bond  itself  would  be. 

The  scrip  promised  to  give  the  bearer  a  bond  for  the  amount  paid.  A  person 
who  took  this  scrip  as  being  negotiable,  could  not,  after  he  had  negligently  allowed 
another  person  the  means  of  transferring  (even  fraudulently)  the  possession  of  it  to 
a  bona  fide  holder,  be  heard  to  deny  that  the  instrument  was  a  negotiable  instrument - 
transferable  to  bearer  by  delivery. 

In  the  case  of  such  scrip,  issued  by  a  foreign  government  and  circulated  m  Eng- 
land by  means  of  an  agent  here,  who  is  to  receive  the  instalments,  and  give  acknowl- 
edgments for  their  payment,  and  to  deliver  the  bonds  when  they  are  issued,  the 
contracting  party  is  the  foreign  government,  and  not  the  English  agent. 

G.  purchased  through  his  broker  some  Russian  and  some  Hungarian  scrip ;  the 

•  undertaklDg  in  the  scrip  was  to  give  to  the  bearer  a  bond  for  the  money  advanced 

payable  with  interest  in  the  way  there  stated.     G.  left  the  scrip  (to  be  exchanged 

for  bonds  or  sold,  as  he  should  direct),  in  the  hands  of  his  broker,  who  fraudulently 

deposited  it  with  a  banker  as  security  for  a  loan  to  himself: 

JIdd,  that  the  scrip  was  a  negotiable  instrument,  transferable  by  mere  delivery ; 
and  that  the  banker,  being  a  bona  fide  holder  for  value,  was  not  liable  to  G.  either 
in  trover  for  the  scrip  itself,  or  in  assumpsit  for  the  value  received  upon  it 

This  was  an  at)t)eal  against  a  judgment  of  the  Court  of 
Exchequer  Ciiamber,  which  had  affirmed  a  previous  judg- 
ment of  the  Court  of  Exchequer.  The  plaintiff  had  brought 
trover  with  a  count  for  money  had  and  received.  The  facts 
were  turned  into  *a  special  case.  The  court  was  to  [477 
be  at  liberty  to  draw  any  inference  of  fact.  The  case  ex- 
pressly found  that  there  had  been  a  usage  on  the  English 
and  foreign  exchanges  to  treat  this  scrip  as  passing  by 
delivery. 

In  February,  1874,  the  plaintiff  purchased  £200  of  Rus- 
sian scrip,  forming  part  of  a  loan  then  raised  by  the  Russian 
Government,  and  £300  of  Hungarian  scrip,  part  of  a  loan 
raised  by  the  Austro-Hungarian  Government.  He  employed 
one  Herbert  E.  Clayton,  a  stockbroker,  to  make  these  pur- 
chases.    The  two  sorts  of  scrip  (both  of  which  were  after- 

0)  Affirming  12  Eng.  R.,  525,  14  Eng.  Rep.,  591. 
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wards  fully  paid  up)  were  issued  under  the  authority  of 
the  two  governments,  and  the  firms  of  Messrs.  Rothschild 
&  Sons,  of  London,  and  Messrs.  De  Rothschild,  of  Paris, 
were  the  bankers  employed  by  the  two  governments  to  ne- 
gotiate the  loans. 

The  Russian  loan  was  for  a  sum  of  £15,000,000.  The 
Russian  scrip  was  in  this  form : 

"Imperial  Government  of  Russia.  Issue  of  £15,000,000 
sterling,  nominal  capital,  in  5  per  cent.  Consolidated  Bonds 
of  1873.  Negotiated  by  Messrs.  N.  M.  Rothschild  &  Sons, 
London,  and  Messrs.  De  Rothschild  Brothers,  Paris.  Bear- 
ing interest  half  yearly,  payable  in  London  from  the  1st  of 
December,  1873. 

"  Scrip  for  £100  stock.  No.  .  Received  the  sum  of  £20, 
being  the  first  instalment  of  twenty  per  cent,  upon  one  hun- 
dred pounds  stock;  and  on  payment  of  the  remaining 
instalments  at  the  period  specified  the  bearer  will  be  entitled 
to  receive  a  definitive  bond  or  bonds  for  one  hundred 
pounds,  after  receipt  thereof,  from  the  Imperial  Govern- 
ment.    London,  1st  of  December,  1873." 

There  was  a  statement  of  the  times  when  the  remaining 
instalments  were  to  be  paid,  and  a  declaration  that:  '*In 
default  of  payment  of  these  instalments  at  the  proper  dates 
all  previous  payments  will  be  liable  to  forfeiture." 

The  bonds  were  executed  in  Russia,  and  afterwards  de- 
livered to  Messrs.  Rothschild,  who,  about  the  month  of 
June,  1874  (the  instalments  having  been  duly  paid),  issued 
them  in  England  and  France  to  the  bearers  of  the  scrip. 

The  bond  declared,  "The  bearer  of  this  bond  is  entitled 
to  £100  sterling,  with  interest  at  6  per  c^nt,"  &c.,  "which 
478]  will  be  *paid  on  presentation  of  the  coupons  here- 
nnto  attached  ;"  and  there  was  a  provision  for  the  delivery 
of  "new  coupons  to  the  bearer"  when  a  bond  was  not 
drawn  for  redemption,  and  the  old  coupons  had  been  ex- 
hausted. 

Everything  done  in  this  matter  was  done  under  the  au- 
thority of  an  ukase  issued  by  the  Russian  Government, 
containing  several  articles,  one  of  which  (6th)  was  in  these 
terms : 

"The  subscription  for  these  bonds  shall  be  opened  abroad 
through  the  medium  of  the  banking  houses  of  Messrs.  N. 
M.  Rothschild  &  Sons,  of  London,  and  of  Messrs.  De 
Rothschild,  of  Paris,  and  in  Russia  by  the  care  of  the 
Minister  of  Finances." 

The  Austro-Hungarian  Government  issued  a  Hungarian 
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loan  for  £7, 600, 000' about  the  same  time,  and  the  scrip  and 
all  the  documents  connected  with  it  were  almost  identically 
in  the  same  form. 

When  the  purchase  of  the  scrip  was  made  the  plaintiff 
did  not  take  it  into  his  own  hands,  but  left  it  with  Clayton, 
his  broker,  to  be  exchanged  for  bonds,  or  disposed  of  as 
he,  the  plaintiff,  might  direct.  On  the  ^7th  of  February, 
1874,  Clayton  applied  to  the  defendants,  bankers  in  Lon- 
don, for  a  loan  for  himself,  and  obtained  an  advance  of 
£800,  and  part  of  the  security  he  deposited  for  this  loan 
was  this  scrip  of  the  Russian  and  tne  Hungarian  loans. 
He  afterwards  absconded,  and  the  defendants,  for  the  pur- 
pose of  rei)aying  themselves,  sold  this  scrip  on  the  Stock 
Exchange  in  the  usual  way,  obtaining  thereby  a  sum  of 
£471  6s.  At  that  time  the  defendants  did  not  know  that 
the  plaintiff  had  any  claim  upon  it. 

The  special  case,  in  paragraph  9,  contained  the  following 
statement : 

"The  scrip  of  loans  to  foreign  governments,  entitling  the 
bearers  thereof  to  a  bond  for  the  same  amount  when  issued 
by  the  government,  has  been  well  known  to,  and  largely 
dealt  in  by  bankers,  money  dealers,  and  the  members  of 
the  English  and  foreign  stock  exchanges,  and  through 
them  by  the  public  for  over  fifty  years.  < 

'*  It  is  and  has  been  the  usage  of  such  bankers,  money 
dealers  and  stock  exchanges  during  all  that  time  to  buy 
and  sell  such  *8crip,  and  to  advance  loans  of  money  [479 
u])on  the  security  of  it  before  the  bonds  were  issued,  and  to 
pass  the  scrip  upon  such  dealings,  by  mere  delivery  as  a 
a  n^otiable  instrument  transferable  by  deliveiy,  and  this 
usage  has  9,1  ways  been  recognized  -hy  the  foreign  govern- 
ments or  their  agents  delivering  the  Donds  when  issued  to 
the  bearers  of  the  scrip. 

"This  usage  extended  alike  to  scrip  issued  abroad  by 
foreign  governments,  and  scrip  issued  by  their  agents  in 
England,  and  it  extended  to  the  scrip  now  in  question, 
which  was  largely  dealt  in  as  above  mentioned.  Such  scrip 
often  passes  through  the  hand  of  several  buyers  and  deal- 
ers in  succession  before  the  issue  of  the  bonds  represented 
by  it." 

The  question  for  the  opinion  of  the  court,  as  stated  in 
the  special  case,  was  wnether  the  defendants  were,  as 
against  the  plaintiff,  entitled  to  the  said  scrip  and  to  the  pro- 
ceeds thereof. 

16  Eng.  Rep.  16 
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ThjB  Court  of  Exchequer,  consisting  of  Barons  Bramwell 
and  Cleasby,  held  that  the  defendants  were  so  entitled,  and 
directed  judgment  te  be  entered  for  them  (*•).  By  the  Court 
of  Exchequer  Chamber,  consisting  of  Lord  Chief  Justice 
Cockburn  and  Justices  Mellor,  Lush,  Brett,  and  Lindlev, 
this  judgment  was  affirmed  (').  The  case  was  then  brought 
up  to  this  House  on  error. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Anstie^  for  the  plaintiff  in 
error :  The  paper  here  claimed  by  the  plaintiff  was  his  prop- 
erty, and  could  only  be  transferred  by  his  will  and  act  It 
could  not  be  transferred  by  the  act  of  a  person  to  whom  he 
had  given  no  authoritjr  to  make  the  transfer,  and  who  had 
attempted  to  make  it  in  fraud  of  the  true  owner.  Such  a 
person  could  not  give  a  title  to  it  better  than  he  himself  pos- 
sessed, for  the  paper,  whatever  it  might  be  called,  was  not 
in  its  nature  or  its  form  negotiable.  It  was  not  a  promise 
to  pay  money,  it  was  a  mere  promise  to  do  something  which 
would  amount  to  an  undertaking  to  pay  money.  It  did 
not,  therefore,  in  any  way,  fall  within  the  character  of  a 
bill  of  exchange  or  a  promissory  note  as  those  instruments 
were  recognized  in  our  general  law,  or  in  our  Stamp  Acts, 
nor  did  it  even  resemble  a  bill  of  lading,  for  it  was  not  a 
480]  symbol  of  *property,  and  would  not  pass  property. 
It  was  not  like  a  Dond,  which  might-  be  negotiable  even 
though  it  was  entirely  a  foreign  bond,  and  it  did  not  there- 
fore fall  within  th^  principle  of  The  Attorney-Oeneral  v. 
Bouwens  (*),  which  treated  the  bonds  of  foreign  governments 
as  marketable  securities  in  this  country  ;  besides,  as  an  Eng- 
lish paper  it  was  not  a  foreign  security  at  all ;  it  was  issued 
by  the  Rothschilds  in  this  country,  and  had  therefore  no 
cnaracter  of  a  bond  issued  by  a  foreign  government.  The 
bond  might  be  salable  and  transferable  W  delivery  only, 
but  this  scrip  was  a  mere  promise  by  the  Kothschilas  at  a 
certain  tiine  and  under  certain  circumstances  to  give  such  a 
bond,  and  was  a  promise  contingent  for  its  performance  on 
the  happening  of  those  circumstances ;  so  much  was  it  con- 
tingent, that  if  several  payments  were  made  upon  it  but  the 
last  was  not  made,  the  whole  might  be  forfeited.  This 
was  therefore  a  mere  chose  in  action,  enforceable,  if  at  all, 
by  the  form  of  proceeding  peculiar  to  subjects  of  that 
description. 

It  does  not  follow  because  an  instrument  may  be  trans- 
ferred from  hand  to  hand,  that  therefore  it  possesses  the  full 
legal  quality  of  negotiability.     Bills  of  lading,  for  instance, 

{})  Law  Rep.,  10  Ex.,  70,  where  the        (*)  Law  Rep.,  10  Ex.,  837. 
documents  are  set  out  in  full.  (')  4  M.  &  W.,  171. 
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are  now  taken  to  be  symbols  of  property,  and  may  be  so 
transferred,  but  the  case  of  Qwrney  v.  Behrendi^)  decided 
that  the  title  to  a  cargo  might  not  pass  with  the  possession 
of  a  bill  of  lading,  for  that  such  bills  were  not  negotiable 
to  the  same  extent  and  with  the  same  legal  effect  as  bills  of 
exchange.  And  that  case  has  been  followed  in  America : 
Parsons  on  Maritime  Law  ('),  the  author  there  saying :  "In 
this  country  it  is  well  settled  that  the  bill  of  lading  is  quasi 
negotiable  only."  And  that  is  the  true  description,  for  bills 
of  lading  are  subject  to  the  equities  attaching  to  them  in  the 
hands  of  the  original  holder,  so  that  the  unpaid  vendor  of 
the  goods  may  stop  the  goods  in  transitu.  That  right  has 
not  been  taken  away  by  the  statute  ('). 

If  it  should  be  argued  that  this  paper  was  an  instrument 
which  had  become  negotiable  by  virtue  of  any  mercantile 
castom,  the  existence  of  that  custom  must  be  clearly  shown ; 
its  recognition  by  the  law  of  England,  and  its  applicability 
to  the  sort  of  instrument  now  under  consideration,  must  be 
established.  No  one  of  those  ^circumstances  could  [481 
be  shown  here.  Any  custom  to  be  available  for  such  a 
purpose  must  be  a  general,  not  a  merely  local  or  particular 
custom,  and  must  be  such  as  by  the  common  law  of  Eng- 
land, or  by  the  express  provisions  of  an  act  of  Parliament, 
would  be  admitted  to  be  valid.  The  authorities  relied  on  by 
the  other  side  were  either  inapplicable  to  a  case  like  the 
present,  or  they  were  entirely  distinguishable,  and  even 
adverse.  Miller  v.  Bace  (*)  might  be  taken  as  the  first,  but 
that  was  the  case  of  a  bank  note,  to  which  no  one  could 
pretend  that  this  scrip  bore  the  slightest  resemblance.  In 
JEdie  V.  The  East  India  Company  (*)  the  only  question  was 
whether  the  omission  of  the  words,  "or  order,"  from  a 
second  indorsement,  had  prevented  its  negotiability,  for  in 
its  form  it  was  plainly  a  bill  of  exchange  originally  payable 
to  A.,  *'or  order,"  and  Lord  Mansfield  admitted  that  he 
ought  not  to  have  allowed  any  evidence  of  usage  of  trade 
to  De  introduced  there,  the  law  being  settled.  Or  ant  v. 
Vaughan  (*)  was  the  case  of  an  order  on  a  banker,  it  was  a 
distinct  direction  to  pay  the  money  to  the  "bearer,"  and 
there  too  the  matter  was  held  not  to  be  for  the  consideration 
of  the  jury,  but  to  be  a  point  of  law.  Wodkey  v.  Polei^) 
was  the  case  of  an  exchequer  bill,  which  is  an  instrument 
issued  under  statute,  and  contains  an  express  promise  to 

(«)  8  EL  A  Bl.,  622,  see  p.  634.  (<)  2  Burr.,  1216 ;  1  Sir  W.  Bl,  295. 

(«)  Bk  1,  c.  X,  859,  860,  d.  («)  8  Burr.,  1616. 

(»)  18  A  W  Vict.,  c.  111.  0)  4  B.  <fe  Aid.,  1. 
{*)  1  Burr.,  452. 
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pav  the  holder.     An  instrument  not  on  the  face  of  it  nego- 
tiable, could  not  be  made  so  but  by  legal  authority.     iSst 
India  bonds  had  therefore  been  held  not  to  be  negotiable : 
Olyn  V.  Baker  (*) ;  which  was  at  the  time  it  was  decided 
perfectly  good  law  as  applied  to  East  India  bonds,  though 
they  were,  after  the  decision  of  that  case,  made  negotiable 
by  act  of  Parliament.     The  principle  of  law  was  truly  stated 
by  Lord  Chancellor  Cran worth  in  Dixon  v.  BovUH^\  where 
he  said  that  if  the  convenience  of  commerce  required  that 
such  instruments  as  were  there  in  question  (iron  scrip  notes) 
should  be  made  negotiable,  it  must  be  done  by  the  act  of 
the  Legislature,  for  that  "the  law  does  not  either  in  Scotland 
or  England  enable  any  man  by  a  written  engagement  to 
give  a  floating  right  of  action  at  the  suit  of  any  one  into 
whose  hands  the  writing  may  come,  and  who  may  thus 
482]    acquire  a  right  of  action  *better  than  the  nght  of 
him  under  whom  he  derives  title.     Oorgier  v.  Mieoilte  (')  is 
not  at  all  in  contradiction  to  these  authorities,  but  really 
confirms  them,  for  there  the  instruments  were  Prussian 
bonds — not  mere  promises  to  give  bonds — but  actual  bonds, 
and  these  bonds  in  words  pledged  the  King  of  Prussia  for 
himself  and  his  successors,  to  be  liable  for  the  payment  of 
j)rincipal  and  interest  "to  every  person  who  should  for  the 
time  being  be  the  holder  of  the  bond,"  than  which  a  stronger 
declaration  of  the  right  of  a  bearer  could  hardly  be  ffiven^ 
and,  on  that  very  ground.  Lord  Chief  Justice  Abbott  likened 
the  instrument  to  a  bank  note,  and  declared  that  the  t^ase  of 
Olyn  V.  Baker  (*),  the  authority  of  which  he  never  attempted 
to  impugn,  was   distinguishable.     The  case  of   Dixon  v. 
Bovilc{^)  itself  was  a  case  of  a  promise  to  deliver  property, 
not  merely  a  promise  to  give  a  written  authority  to  deliver 
it.     There,  what  were  called  iron  scrip  notes  were  giveti  ; 
they  were  documents  which  were  generally  treated  in  the 
iron  trade  as  representing  property,  and  were  treated  as 
transferable  by  delivery.     The  note  was  in  this  form  :   "I 
})romise  to  deliver  1,000  tons  of  iron,  when  required  after 
the  18th  of  September  next,  to  the  party  lodging  this  docu- 
ment with  me."  .  In  that  document  there  was  a  distinct 
jiromise  to  deliver  a  specific  quantity  of  iron,  exactly  there- 
lore  resembling  a  promise  to  pay  a  stipulated  sum  of  money  ; 
and  the  promise  was  to  deliver  it  to  any  one  who  should 
lodge  the  note  with  the  maker  (which,  again,  was  in  sub- 
stance a  promise  to  bearer),  yet  it  was  held  not  to  be  a  nego- 
(iable  instrument  passing  by  delivery  only,  and  that  usage 

(»)  13  East,  509.  (•)  8  Macq.  Sc.  Ap.,  1.  (»)  3  B.  A  C,  45. 
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in  the  iron  trade  did  not  make  it  so.  Lang  v.  Smyth  (^)  is 
not  an  authority  for  the  defendants,  for  there  the  certificates 
and  the  coupons  expressly  mentioned  that  they  were  to  be 
payable  to  *' bearer,"  and  the^  were  promises  to  pay  money, 
and  not  merely  promises  togive  security  for  the  payment  of 
money.  In  Partridge  v.  The  Bank  of  England  ('),  though 
the  custom  that  dividend  warrants  were  payable  to  parties 
presenting  the  same  was  expressly  pleaded  and  expressly 
found,  the  Court  of  Exchequer  Chamber  held  that  these 
warrants  were  not  negotiable  b^  the  general  law,  *and  [483 
that  the  supposed  custom  did  not  make  them  so.  That 
case,  which  has  never  been  overruled,  is  decisive  of  the 

E resent.  [The  Lord  Chancellor:  That  case  seems  to 
e  a  decision  more  on  the  form  of  the  pleadings  than  on 
anything  else.]  The  case  shows  that  usage  was  not  sufficient 
to  pass  the  property.  This  was  still  more  strongly  shown 
in  Crouch  v.  The  Credit  Fonder  (').  The  debenture  there 
contained  a  promise  to  pay  a  sum  certain  on  conditions 
therein  named,  and  also  interest,  and  yet  it  was  held  not  to 
be  a  negotiable  instrument,  and  that  a  custom  of  trade  to 
treat  it  as  such  could  not  be  set  up  against  the  general  law. 
What  is  the  character  of  a  usage  or  custom  must  also  be 
considered.  Here  what  is  set  up  is  really  no  more  than  a 
mere  usage  among  bankers — a  usage  in  a  particular  trade. 
That  alone  is  not  sufficient.  A  custom  or  usage  in  the  tal- 
low market  of  London  has  been  held,  in  this  House,  not 
binding  on  a  purchaser  of  tallow  who  resided  in  Liverpool : 
jRobinson  v.  Mollett  (*V 

There  was  nothing  nere  in  the  alleged  usage  that  could 
properly  be  described  as  part  of  the  general  law-merchant 
recognized  in  the  law.  In  the  judgment  in  the  Exchequer 
Chamber  the  Lord  Chief  Justice  incorrectly  employed  the 
term  *' law-merchant,"  for  he  applied  it  more  than  once 
under  circumstances  which  really  amounted  only  to  the 
usages  of  a  particular  trade,  not  binding  on  any  one  not 
shown  to  have  been  acquainted  with  that  trade.  Now  not 
merely  the  usage  of  a  particular  trade,  but  a  general  or  uni- 
versal usage,  if  contrary  to  the  general  law,  could  not  be 
supported :  Meyer  v.  Dresser  ('),  where  what  Was  described 
as  a  universal  usage  among  merchants  lo  deduct  from  the 
freight  the  value  or  missing  goods,  was  held  to  be  incapable 
of  being  supported.  Even  if  it  should  be  admitted  that 
proi)erty  of  this  kind  could  pass  by  delivery,  the  admission 

(»)  7  Bing.,  284.  (*)  Law  Rep.,  1  H.  L.,  802. 

(•)  9  Q.  B.,  896 ;  in  Ex.  CK,  UjiA,  421.        (*)  16  C.  B.  (N.S.),  646 ;  88  L.  J.  (C.P.), 

(»)  Law  Rep.,  8  Q.  B.,  374.  289. 
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could  only  affect  those  cases  where  the  delivery  was  made 
by  the  owner  himself,  not  those  where  it  was  made  by  a 
person  who  was  not  the  owner,  and  who  could  only  trans- 
fer possession  of  the  property  by  a  wrongful  act  committed 
upon  some  other  person.  iDnder  such  circumstances  a  good 
title  to  it  could  not  be  got  against  the  true  owner.  Here  the 
plaintiff  claimed  the  property  in  the  piece  of  paper  called 
484]  the  *scrip ;  of  that  paper  he  had  been  wrongfully 
deprived,  and,  whatever  was  the  value  of  that  paper— 
whether  it  was  a  mere  valueless  promise,  or  was  the  equiva- 
lent of  money — he  was  entitled  to  recover  it.  Bay  ley  on 
'Bills  (*),  Kent's  Commentaries  Q,  Chitty  on  Bills  ('),  and 
Diamond  v.  Lawrence  (*),  were  also  referred  to. 

Mr.  J.  Brown^  Q.C.,  and  Mr.  C,  H.  Robarts^  for  the  de- 
fendants in  error :  There  is  not  any  one  of  the  authorities 
relied  on  by  the  other  side  which  touches  the  real  point  in 
the  present  case.  Whatever  constitutes  the  right  of  trans- 
fer by  delivery,  and  conveys  thereby  an  absolute  proi)erty 
in  the  thing  delivered,  exists  here.  It  cannot  be  denied 
that  the  bonds  of  foreign  governments  are  negotiable  here. 
That  has  been  decided  in  many  cases:  Oorgier  v.  Mie- 
mlle  (*)  was  the  first.  Independently  of  every  other  con- 
sideration, if  they  were  not  negotiable,  there  must  be,  in 
every  case  of  transfer,  an  investigation  into  their  form  and 
authenticity,  which  would  be  a  great  inconvenience  and 
obstruction  to  commerce.  [Lord  Selborne:  That  the 
bonds  are  negotiable  is  admitted  by  the  plaintiff  in  error ; 
but  his  contention  is  that  this  scrip  is  not  a  bond,  but  only 
a  promise  to  give  a  bond,  and  so  not  negotiable.]  But  this 
scrip  declares  the  bearer  to  have  paid  money,  and  to  be  en- 
titled, in  resj>ect  thereof,  to  have  a  bond  delivered  to  him. 
The  same  principle  which  makes  foreign  bonds  negotiable 
must  make  foreign  scrip  negotiable.  The  foreign  govern- 
ment is  equally  bound  by  its  scrip  as  by  its  bonds.  Here 
the  acknowledgment  of  the  debt  is  made  by  the  Russian 
Government,  and  is  issued  to  the  world  by  the  agents  of 
that  government,  but  thev  are  no  parties  to  the  contract, 
which  is  wholly  that  of  the  government  itself.  A  bond  is 
merely  a  more  formal  acknowledgment  of  the  debt.  This 
instrument  must  be  construed  on  the  principle  laid  down  in 
Urtwin  v.  Wolseley  (•),  where  it  was  held  tnat  a  servant  of 
the  Crown  contracting  on  the  part  of  the  Crown  incurs  no 

(»)  C.  6.  (*)  87  Pennsylvania  Jlep.,  863. 

(«)  Pt  V,  Beet  xiv,  vol.  Ui,  pp.  88,  89,        (»)  8  B.  A  C,  46. 
and  notes.  («)  1  T.  R,  674 

O  Part  1,  c.  6  and  6. 
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personal  responsibility.  That  principle,  with  all  the  author- 
ities, is  fully  set  forth  in  Story  on  Agency  (*). 

*The  use  of  the  word  ''bearer"  in  th^  scrip  itself  [485 
made  it  negotiable ;  it  made  the  Russian  Government  liable 
to  deliver  a  bond,  and  pay  money  to  any  one  who  was  the 
actual  holder  of  the  scrip  at  the  moment  fixed  for  the  issuing 
of  the  bonds.  And  the  actual  bearer  was  in  no  way  bound  by 
any  legal  liability,  or  by  any  equities  that  might  be  set  up 
as  to  any  of  the  previous  holders  of  the  scrip.  In  the  case 
of  He  Agra  and  MdstermarCs  Bank  (')  this  principle  was 
applied  in  the  instance  of  letters  of  credit,  and  in  the 
Blakely  Ordnance  Case  (*)  to  the  debentures  of  a  conlpany. 
Had  the  scrip  been  granted  to  a  particular  person  by  name, 
and  had  the  word  *-' order"  then  been  introduced,  of  course 
that  would  have  required  a  written  authority  from  the  first 
grantee.  But  the  word  ''bearer,"  without  any  preceding 
statement  as  to  the  person,  dispensed  with  all  that,  ana 
made  the  instrument  a  negotiable  security,  passing  by  mere 
delivery.  It  did  so  because  our  law  adopted,  as  to  such 
matters,  the  law-merchant,  and  had  done  so  for  a  very  long 
period — for,  in  Vanheath  v.  Turner  (*)  Lord  Hobart  ex- 
pressly declared  that  "the  law-merchant  was  part  of  the 
common  law  of  the  kingdom,  of  which  the  judges  ought  to 
take  notice."  The  American  law  recognizes  the  same  prin- 
ciple :  Parsons'  Maritime  Law  (*). 

The  first  scripholder  is  clearly  estopped  from  setting  up  a 
title  against  any  subsequent  honest  holder,  for  he  accepted 
the  scrip  in  the  first  instance  on  the  terms  of  its  being  pay- 
able to  bearer.  To  that  extent  he  was  a  party  to  the  act  of 
the  Russian  Government  in  issuing  it ;  he  became  bound  by 
those  terms,  as  would  a  shareholder  in  a  company  whose 
deed  said  that  the  company  would  not  take  notice  oi  assign- 
ments of  shares  on  trust.  Any  person  who  afterwards 
honestly  paid  value  for  the  scrip  had  a  good  title  as 
"bearer"  against  any  one  who  had  previously  held  it. 
And  the  first  holder,  having  given  to  another  person  the 
means  of  defrauding  an  innocent  party,  he  cannot,  as  against 
that  party,  claim  any  benefit  for  himself:  Vickers  v. 
Hertz  (•).  The  new  holder  was  not  like  the  assignee  of  a 
covenant  running  with  the  land.  As  to  shares  in  a  company, 
the  rule  was  that  every  holder  of  a  share,  *where  the  [4o6 
name  was  left  in  blank,  though  he  omitted  to  register  his 
own  name  as  a  shareholder,  became  by  the  mere  act  of  pur- 

0)  C.  11,  88.  802,  803.  (*)  Winch.,  24. 

(»)  Law  Rep.,  2  Ch.  Ap.,  891.  («)  Bk.  1,  c.  1,  a  2. 

(«)  n>id..  8  Ch.  Ap.,  164.  (•)  Law  Eep.,  2  H.  L.,  Sc,  118. 
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chasing  the  shares  and  holding  the  scrip  certificates  liable 
to  the  company,  and  was  bound  to  indemnify  the  person 
from  whom  ne  purchased :  Walker  v.  BartUtt  (*) ;  De  Pass' 
Case  (•).  But  that  was  not  so  as  to  debentures  issued  by  a 
company  payable  to  '* bearer,"  for  they  have  been  held 
negotiable,  and  the  bearer  has  been  protected  against  equi- 
ties which  existed  between  the  company  and  the  persons  to 
whom  the  company  originally  issued  its  debentures :  In  re 
The  Imperial  Land  Company  of  Marseilles  (*). 

The  usage  of  trade  is  admissible  here  to  prove  the  liabQ- 
ity,  and  the  cases  cited  on  the  other  side  do  not  displace 
but  actually  prove  that  doctrine.  In  Olyn  v.  Baker  ( )  the 
decision  was  given  on  the  ground,  not  of  want  of  a  general 
riffht,  but  of  an  absence  oi  the  fact  on  which  to  found  it. 
The  bonds  were  in  form  payable  to  the  treasurer  of  the 
company,  not  to  bearer ;  and  though  it  seemed  afterwards 
to  be  considered  that  custom  ought  to  render  them  nego- 
tiable, there  was  nothing  on  the  mce  of  them  to  show  that 
they  were  so.  The  court  only  refused  to  follow  the  usage 
of  trade  set  up  there,  because  the  instrument  on  the  face  of 
it  did  not  give  rise  to  the  applicability  of  any  doctrine  of 
usage.  In  JLang  v.  SmytJi  (')  the  coupons  on  the  Neapolitan 
bonds  were  payable  to  bearer^  and  it  was  distinctly  declared 
that  the  evidence  as  to  the  character  of  the  hordereux  and 
coupons,  and  the  usage  applicable  to  them,  was  properly 
left  to  the  jury,  and  found  for  the  plaintiff.  Partridge  v. 
Ute  Bank  of  England  (*)  does  not  deny  the  admissibility 
of  evidence  of  custom,  for  there  proof  of  it  was  admitted, 
but  the  question  was,  whether  the  other  parts  of  the  case 
made  the  custom  applicable,  and  whether  the  pleadings  to 
show  the  negotiabihty  of  the  instrument  were,  or  not,  suffi- 
cient. In  Jones  v.  Pieppercorne  (')  Dutch  bonds  payable  to 
bearer  were  treated  as  passing  by  delivery,  and  tne  custom 
of  brokers  was  there  expressly  taken  into  consideration. 
And  in  The  Attorney-Oeneral  v.  Bouwens  (")  they,  with 
487]  *Russian  and  Danish  bonds,  were  treated  as  so  ex- 
actly like  money  that  they  were  held  liable  to  probate  duty. 
So,  in  Wookey  v.  Pole  ('),  an  Exchequer  bill  in  blank,  with- 
out any  name  filled  in,  was  held  to  pass  by  delivery,  and 
bills  payable  to  a  fictitious  person,  or  where  no  payee  was 

(»)  18  C.  B.,  846;  25  L.  J.  (C.P.),  263.  (»)  7  Binff..  284. 

(«)  4  De  Q.  A  J.,  544;  28  L.  J.  (Ch.),  (•)  9  Q.  B.,  396;  in  Ex.  Ch.,  R).,  421. 

769,  772.  O  Joh.,  430;  28  L.  J.  (Ch.),  158. 

(»)  Law  Rep.,  11  Eq.,  478.  O  4  M.  &  W.,  171. 

(*)  13  East,  609;  see  the  observations  (»)  4  B.  &  Aid.,  1. 
of  Bay  ley,  J.,  on  the  effect  of  the  defen-  ' 

dant's  own  negligence  at  p.  616. 


Tol  I.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  129 

H.L.(E.)  Goodwin  v.  Robarte.  1876 

named,  have  been  held  to  be  payable  to  the  bearer.  Collins 
V.  Martin  (*),  where  bills  indorsed  in  blank  were  held  to 
pass  to  the  holder  for  value,  was  there  distinctly  recognized. 
In  Brandao  v.  Barnett  ('),  where  all  the  authorities  were 
fully  considered,  the  general  lien  of  bankers  was  recognized 
as  part  of  the  law-merchant,  though  it  was  held  not  to  arise 
there  on  securities  deposited  for  a  special  purpose  only; 
but  on  the  question  of  the  law-merchant  generally  Lord 
Campbell  said  (');  '.The  general  lien  of  bankers  is  part  of 
the  law-merchant,  and  is  to  be  judicially  noticed — like  the 
negotiability  of  bills  of  exchange,  or  the  days  of  grace 
allowed  for  their  payment.  When  a  general  usage  has  oeen 
judicially  ascertained  and  established,  it  becomes  a  part  of 
the  law-merchant,  which  courts  of  justice  are  bound  to 
know  and  recognize."  And  on  that  principle  it  was  that  in 
Gorgier  v.  Miemlle  {*)  Prussian  bonds  were  treated  as  pass- 
ing by  delivery,  for  they  were  payable  to  bearer,  and 
recognized  as  so  payable  by  all  mercantile  men.  In  Crotbch 
V.  The  Credit  Fonder  Company  (*)  the  instrument  was  held 
not  to  be  a  negotiable  instrument,  because  it  was  only  pav- 
able  under  certain  conditions,  and  because  it  was  tnought 
not  to  be  clear  that  such  an  instrument,  issued  under  the 
seal  of  a  corporation,  could  be  rendered  negotiable.  There 
were  particular  objections  to  that  individual  instrument, 
but  they  did  not  contradict  nor  even  in  any  way  impeach 
the  general  rule,  nor  did  the  conditions  existing  there  apply 
in  this  case.  In  Ireland  v.  Mvingstone  {*)  the  usage  of  the 
Sugar  Market  in  Mauritius  was  allowed  to  control  the  exe- 
cution of  a  contract  made  here. 

The  Stamp  Act  recognizes  foreign  scrip  in  words  as  "for- 
eign security"  Q,  the  statute  making  liable  to  duty  *' every 
security  *f or  money  by  or  on  behalf  of  any  foreign  or  [488 
colonial  state  government,  municipal  body,  corporation,  or 
company  bearing  date"  after  the  3d  of  June,  1862,  which, 
being  payable  in  the  United  Kingdom  is  in  any  way  assigned 
or  negotiated  here. 

Mr.  Anstie  replied. 

June  1.  The  Lord  Chancellor  (Lord  Cairns):  ify 
Lords,  the  action  out  of  which  this  appeal  arises  was  an 

(»)  IB.  <feP.,  648.  Vict.    c.   4,  8.  2;    and    see    Orenfell  v. 

(')  12  CL  <k  F.,  787.  Cammissiotiers  of  Inland  Revenue,  I  Ex. 

(')  Ibid.,  at  p.  806.  D.,  242,  where  bonds  of  a  company  issued 

(*)  3  B.  A  C,  45.  in  New  York,  purchased  there,  and  sent 

(*)  Law  Rep.,  8  Q.  B.,  874.  over  to  England  and  sold  licre  by  the 

(*)  Law  Rep.,  6  U.  L.,  895.  agents  of  the  purchaser,  were  held  not  to 

("*)  38  A  34  Vict  c.  97,  s.  118,  sched-    be  foreign  securities  issued  in  England 

ale,  tit.    Scrip   Certificate ;   see  also  84    within  the  84  Vict.  c.  4,  s.  2. 

16  Eno.  Rep.  17 
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action  of  trover,  with  a  count  for  money  had  and  received, 
to  recover  the  value  of  certain  scrip,  or  scrip  receipts,  for 
portions  of  foreign  loans,  the  scrip,  or  scrip  receipts,  pro- 
fessing on  the  face  of  the  documents  to  pass  to  bearer,  and 
having  been  handed  over  by  the  broker  of  the  plaintiff  to 
the  defendants  for  valuable  consideration  and  without  notice 
of  any  claim  or  title  of  the  plaintiff. 

Part  of  the  scrip  in  question  was  scrip  of  a  Russian 
Government  loan.     Each  scrip  note  was  for  £100,  and  repre- 
sented that  when  the  instalments  in  which  the  £100  were  to 
be  advanced,  were  all  paid  up,  the  bearer  would  be,  after 
receipt  thereof  by  Messrs.  Rothschild,  entitled  to  receive  a 
definitive  bond,  or  bonds,  for  £100  from  the  Imperial  Gov- 
ernment.    The  £100  were  to  bear  interest  from  the  1st  of 
December,  1873,  and  a  coupon  was  attached  to  the  scrip  as 
a  warrant  for  the  payment  of  the  half-year's  interest  due  on 
the  1st  of  June,  1874.     The  other  scrip  related  to  an  Aus- 
trian or  Hungarian  loan,  and  was  in  substance  in  the  same 
form,  except  that  although  the  interest  began  to  run  from 
the  1st  of  December,  1873,  there  was  no  coupon  for  the  pay- 
ment of  the  first  half-year's  interest.    On  all  the  scrip  all 
the  instalments  were  fully  paid  up  before  the  plaintiff  be- 
came owner  of  the  scrip.     The  receipts  for  the  instalments 
were  signed  by  the  house  of  Rothschilds,  but  it  ivas  not 
seriously  disputed  in  the  argument  that  Rothschilds  acted 
merely  as  agents  for  the  foreign  governments,  and  that  any 
liability  which  existed  on  the  scrip  was  the  liability  of  the 
foreign  governments,  and  not  of  Rothschilds.    The  appel- 
489]    lant  bought  the  *scrip  on  the  London  Stock  Ex- 
change,  through  Clayton,   his  broker.     At  the    time  he 
bought  it,  the  instalments,  as  I  have  already  said,  were  fully 
paid  up;  that  is  to  sav,  the  whole  amount  represented  by 
the  scrip  had  been  advanced  to  the  foreign  governments ; 
and  the  scrip  receipts  represented,  upon  the  face  of  them, 
that  the  bearer,  whoever  he  might  be,  would  be  entitled  to 
receive  the  bonds  of  the  foreign  government  for  the  amount 
of  the  scrip. 

In  this  state  of  things  the  appellant,  without  asserting 
that  any  conti-act  exists,  or  existed,  between  him  and  the 
Russian  Government  in  reference  to  this  loan,  or  that  he  is 
the  assignee  of  a  contract  with  the  Russian  Government 
entitled  to  maintain  an  action  in  his  own  name,  insists,  not- 
withstanding, that  he  had  become  by  purchase  the  legal 
owner  of  the  piece  of  paper  described  as  scrip,  which  piece 
of  paper  the  Russian  Government  would,  upon  its  produc- 
tion, have  recognized  and  exchanged  for  a  bond,  and  that 
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he  is  entitled  to  recover  in  trover  the  value  of  the  scrip, 
which  is  of  course  the  value  of  the  bond,  of  which,  by  rea- 
son of  his  loss  of  the  scrip,  he  has  been  deprived. 

The  Court  of  Exchequer  and  the  Court  of  Exchequer 
Chamber  have  unanimously  decided  against  this  claim  of 
the  appellant,  and  from  those  decisions  the  present  appeal 
is  brought. 

The  question  argued  in  the  courts  below  was  the  negotia- 
bility of  the  scrip  for  a  foreign  loan,  like  that  in  the  present 
case ;  but  there  appears  to  me  to  be  a  prior  consideration  as 
to  the  title  of  the  plaintiff  which  would  alone  be  sufficient  to 
dispose  of  his  claim.  The  plaintiff  bought  in  the  market 
scrip  which,  from  the  form  in  which  it  is  prepared,  virtually 
represented  that  the  paper  would  pass  from  hand  to  hand 
by  delivery  only,  and  that  any  one  who  became  bona  fide 
the  holder  might  claim  for  his  own  b^efit  the  fulfilment  of 
its  terms  from  the  foreign  government.  The  appellant 
might  have  kept  this  scrip  in  his  own  possession,  and,  if 
he  had  done  so,  no  question  like  the  present  could  have 
arisen.  He  preferred,  however,  to  place  it  in  the  possession, 
and  under  the  control,  of  his  broker  or  agent,  and  although 
it  is  stated  that  it  remained  in  the  agent's  hands  for  disposal 
or  to  be  exchanged  for  the  bonds  when  issued,  as  the  appel- 
lant should  direct,  those  into  whose  hands  the  scrip  would 
come  could  know  nothing  of  the  title  of  the  appellant,  or  of 
any  private  instructions  he  might  have  given  ^to  his  [490 
agent.  The  scrip  itself  woftld  be  a  representation  to  any 
one  taking  it — ^a  representation  which  the. appellant  must  be 
taken  to  have  made,  or  to  have  been  a  party  to — that  if  the 
scrip  were  taken  in  good  faith,  and  for  value,  the  person 
taking  it  would  stand  to  all  intents  and  purposes  m  the 
place  of  the  previous  holder.  Let  it  be  assumed,  for  the 
moment,  that  the  instrument  was  not  negotiable,  that  no' 
right  of  action  was  transferred  by  the  delivery  ;  and  that  no 
legal  claim  could  be  made  by  the  taker  in  his  own  name 
against  the  foreign  government ;  still  the  appellant  is  in  the 
position  of  a  person  who  has  made  a  representation,  on  the 
face  of  his  scrip,  that  it  would  pass  witn  a  good  title  lo  any 
one  on  his  taking  it  in  good  f&ith  and  for  value,  and  who 
has  put  it  in  the  power  of  his  agent  to  hand  over  the  scrip 
with  this  representation  to  those  who  are  induced  to  alter 
their  position  on  the  faith  of  the  representation  so  made. 

My  Lords,  I  am  of  opinion  that  on  doctrines  well  estab- 
lished, of  which  Pickard  v.  Sears  (*)  may  be  taken  to  be  an 

(»)  6  Ad.  &  E.,  469,  at  p.  474. 
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example,  tlie  appellant  cannot  be  allowed  to  defeat  the  title 
wkicli  the  respondents  have  thus  acquired. 

But,  my  Lords,  I  have  no  hesitation  in  saying  that  I  also 
concur  in  what  I  understand  to  have  been  the  ratio  decidendi 
of  the  courts  below  in  this  case  itself.  It  is  well  established 
by  the  case  of  Gorgier  v.  Miemlle  ('),  an  authoritv  which 
has  never  been  impugned,  and  which  was  not  in  this  case 
disputed  at  the  bar,  that  if  this  action  had  been  brought  for 
the  recovery  of  the  bonds,  payable  to  bearer,  of  this  foreign 
debt,  and  if  there  had  been  evidence  of  usage  or  custom  as 
to  the  negotiability  of  such  bonds,  similar  to  the  evidence 
in  the  case  of  Gorgier  v.  Miemlle  (*),  or  similar  to  the  state- 
ments in  paragraph  9  of  the  special  case  before  your  Lord- 
ships, the  negotiability  of  the  instruments  would  have  been 
established. 

But  it  was  contended  that  the  scrip  was  at  most  a  promise 
to  give  a  bond,  and  not  a  promise  to  pay  money,  and  there- 
fore was  not  a  security  for  the  payment  of  money.  In  my 
opinion  it  is  impossible  to  maintain  this  distinction.  The 
whole  sum  of  £100  had  been  actually  advanced  and  paid ; 
the  loan  was  carrying  interest  from  the  first  of  the  previous 
491]  December  ;  there  was  nothing  *more  remaining  to  be 
done  on  the  part  of  the  holder  of  the  scrip  ;  and  if  any  such 
holder  had  been  asked  what  security  he  had  for  the  advance 
which  had  been  made,  he  would  unhesitatingly  have  pointed 
to  the  scrip.  Under  these  circiynstances  I  cannot  regard  the 
scrip  as  playing  any  different  part  from  a  bond,  and  the 
statement  in  paragrj^ph  9  of  the  case,  carrying  the  custom 
as  to  negotiability  oi  scrip  quite  as  high  as  the  evidence 
stating  the  custom  in  .Gorgier  v.  MiemUe  (*)  as  to  bonds,  I 
am  clearly  of  opinion  that  we  ought  to  hold,  in  this  case, 
that  this  scrip  was  negotiable,  and  that  any  person  taking 
it  in  good  faith  obtained  a  title  to  it  independent  of  the  title 
of  the  person  from  whom  he  took  it. 

On  tnese  simple  grounds,  and  without  going  farther  into 
a  consideration  of  the  numerous  authorities  referred  to  in 
the  Court  of  Exchequer  Chamber,  and  in  the  argument  be- 
fore your  Lordships,  I  am  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  ought  to  be  affirmed,  and 
tliis  appeal  dismissed,  with  costs,  and  I  move  your  Lord- 
sbips  accordingly. 

Loud  IIatiieuley  :  My  Lords,  I  concur  in  recommend- 
ing your  Lordships  to  come  to  the  conclusion  which  has 
l)e6n  pointed  out  by  the  noble  and  learned  Lord  on  the 
woolsack. 

0)  3  B.  &  C,  46. 
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The  question  is  really  determined  by  the  consideration  of 
three  paragraphs  in  the  special  case,  and  a  consideration  of 
what  has  already  been  held  by  the  courts  of  law  for  more 
than  lifty  years  since  the  decision  in  the  case  of  Oorgier  v. 
Mievill€{'\  there  having  been  no  decision  to  the  contrary 
from  that  time  to  the  present.  The  special  case  first  de- 
scribes what  the  scrip  is,  and  then  states  that  it  is  paid  up, 
and  is  therefore  scrip  which,  upon  its  mere  production  to 
the  Russian  Goyerument,  entitles  the  holder,  without  more, 
to  obtain  a  bond  for  the  specified  sum,  as  well  as  entitling 
him  to  the  interest  upon  that  money  which  has  already  been 
paid  in  respect  of  the  scrip :  [His  Lordship  here  read  the 
statements  of  fact  and  usage  contained  in  the  special  case, 
see  anlej  p.  478.] 

Now  in  that  state  of  circumstances,  the  special  case  hav- 
ing told*us  how  these  documents  pass,  we  find  that  [492 
the  plaintiff  himself  is  a  person  who  acquired  his  title  to 
the  scrip  in  question  in  that  way.  He  acquired  his  title  by 
instructing  a  broker  named  Clayton  to  go  into  the  market 
and  deal  with  the  Russian  scrip  in  the  manner  in  which  the 
respondents  in  the  case  before  us  have  themselves  dealt  with 
it,  that  is  to  say,  Mr.  Clayton  discharged  his  duty  towards 
the  appellant  by  the  delivery  to  him  of  certain  Russian  and 
Hungarian  scrip  fully  paid  up,  without  any  inquiry  what- 
ever as  to  the  preceding  title.  The  appellant  was  satisfied 
with  this,  witnout.tafing  into  consideration  the  question 
whether  or  not  the  Russian  Government,  or  the  Messrs. 
Rothschild,  as  the  agents,  could  be  considered  as  the  per- 
sons primarily  liable.  He  was.  content  to  obtain  in  the 
market  this  document,  which  would  entitle  him  to  receive  a 
bond  upon  its  mere  production,  and,  in  like  manner,  upon 
his  parting  with  it,  would  entitle  any  holder  to  receive  a 
bond  in  the  same  way  as  he  hiniself  had  become  entitled  to 
receive  one.     He  left  that  document  with  his  broker  for  dig- 

Sosal,  or  to  be  exchanged  for  bonds  as  he  mi^ht  think  fit  to 
irect.  The  broker  pawned  it  for  a  debt  of  his  own. 
Now  it  is  also  found  in  the  case  that  these  instruments 
are  taken  as  securities  and  pass  from  hand  to  hand  as  such. 
Here  is  a  gentleman  in  possession  of  a  document,  which  on 
the  face  of  it  entitles  the  holder  to  receive  another  document 
of  a  different  character,  a  bond  instead  of  scrip,  upon  the 
mere  presentation  bj^  him  of  that  scrip  as  holder.  He  knows 
that  if  he  places  this  document  in  the  hands  of  a  broker, 
that  broker  if  he  should  be  told  to  dispose  of  it,  would  dis- 
Xx>se  of  it  by  simply  handing  over  the  scrip  as  it  had  been 

0)  3  B.  &  C,  46. 
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handed  to  him  for  his  client,  the  appellant,  when  the  appel- 
lant became  entitled  to  it.  The  person  buying  of  his  broKer 
would  not  be  expected  to  ask,  and  would,  not  necessarily 
ask,  according  to  the  course  of  business  and  dealing  in  the 
market,  any  question  as  to  how  the  scrip  had  been  acquired, 
or  what  the  title  of  the  previous  holder  of  it  had  been.  The 
appellant,  therefore,  gives  the  broker  scrip  which  is,  and 
for  the  last  fifty  years  has  been,  disposed  of  every  day  in 
the  market,  and  has,  for  all  those  years,  been  so  disposed 
of,  upon  the  sole  presentation  by  the  holder,  the  seller,  or 
pledger,  to  the  person  to  whom  he  wishes  to  sell  or  to  pledge 
493J  it,  and  tnat  without  any  suspicion  being  *aroused  to 
suggest  the  necessity,  or  even  the  propriety,  of  asking  a 
single  other  q^uestion.  Can  a  person  wno,  himself,  in  tnat 
manner  acquired  the  instrument,  who  knows  that  as  long  as 
he  has  it  safe  in  his  pocket,  in  his  box,  or  in  his  desk,  he 
can  rely  upon  that  instrument,  but  that  as  soon  as  he  parts 
with  it  the  new  holder  will,  as  he  did,  become  in  a  position 
to  claim  those  bonds  which  he  himself  might  have  claimed 
if  he  had  retained  possession  of  the  scrip— can  he,  placing 
it  in  the  hands  of  a  broker  with  no  instructions  wnatever 
except  to  dispose  of  it  as  he  maj  direct — can  he,  according 
to  the  principle  of  the  cases  which  were  referred  to  in  the 
course  of  the  argument  with  regard  to  limited  agency,  hold 
any  person  to  be  bound  by  that  limited  agency,  when  on 
the  face  of  it  that  which  constitutes,  you  may  say,  the  au- 
thority of  the  agent,  namely,  the  possession  of  the  docu- 
ment, appears  to  be  sufficient  alone  for  obtaining  the  bonds 
in  question  ?  I  agree  with  my  noble  and  learned  friend  on 
the  woolsack  in  thinking  that  this  case  might  be  disposed 
of  upon  that  ground  alone. 

But  my  Lords,  we  are  brought  to  the  same  conclusion  if 
we  refer  to  the  decision  in  tlie  case  of  Oorgier  v.  Mieville  (*), 
and  consider  how  that  case  has  been  acted  upon  for  the  last 
fifty  years  according  to  the  statement  contained  in  the 
special  case  itself.  In  the  very  able  argument  of  Mr.  Ben- 
jamin, who  always  addresses  us  very  efficiently,  it  was 
pointed  out  that  there  was  a  distinction  between  that  case 
and  the  present,  but  the  only  difference  is  this :  in  that  case 
the  court  had  to  deal  with  the  bonds  themselves  on  which 
tliH  Prussian  Government  was  bound  to  make  the  payment ; 
in  this  case  we  have  to  deal  with  an  instrument  which  enti- 
tles its  holder  to  receive  those  bonds,  all  the  payments  on 
the  scrip  having  been  made  at  the  time  when  it  was  handed 
over.     Can  there  be  any  rational  distinction  drawn  between 

(')  3B.  &  C,  15. 
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those  two  documents  ?  or,  as  Mr.  Baron  Bramwell  put  the 
question,  if  a  broker  was  able  to  go  into  the  market  with  a 
portion  of  this  scrip  in  one  hand  and  a  bond  in  the  other, 
and  sold  them  both,  could  you  hold  that  there  was  a  sub- 
stantial or  rational  distinction  to  be  drawn  between  the  right 
of  a  person  who  so  acquired,  according  to  the  practice  of 
the  Stock  Exchange,  the  one  document,  and  the  right  of  a 
person  who  in  the  same  way  acijuired  the  other  ? 

*I  do  not  think  we  need  go  into  the  nice  distinc-  [494 
tion  which  Mr.  Benjamin  so  ingeniously  laid  before  us  by 
tracing  the  gradual  extension  of  the  doctrine  of  the  negotia- 
bility of  instruments.  I  think  it  would  be  sufficient  to  rest 
upon  the  decision  in  the  case  of  Gorgier  v.  Mieville  (*),  and 
to  say  that  there  is  no  substantial  distinction  in  fact  be- 
tween the  instrument  in  that  case  and  this  instrument,  which 
was  immediately  exchangeable  for  money  and  intended  to 
be  so ;  and  farther,  that  no  suflBicient  authority  is  given  by 
the  doctrine  of  principal  and  agent  which  would  authorize 
your  Lordships  to  say  that  a  man  who  gives  his  agent  full 
power,  according  to  the  custom  of  the  market  in  which  he 
employs  him,  of  disposing  of  an  instrument  of  that  kind, 
by  giving  him  an  instrument  which,  according  to  the  cus- 
tom of  that  market,  is  passed  from  bearer  to  bearer,  can  be 
heard  at  the  same  time  to  say,  there  are  secret  instructions 
known  to  me  and  my  agent  only  which  limit  his  right  to 
that  right  which  alone  I  say  I  have  conferred  upon  him  as 
my  agent.  The  appellant  having  intrusted  this  document 
to' the  agent,  and  the  agent  having  parted  with  it  according 
to  the  custom  of  the  market,  and  there  being  a  hanafide  title 
on  the  part  of  the  acquirer,  it  appears  to  me  that  that  title 
is  perfectly  good  against  the  appellant. 

Lord  Selborne  :  My  Lords,  the  scrip  in  this  case  is  not 
one  of  those  contracts  in  writing  which  have  their  nature, 
incidents,  and  effects,  defined  and  regulated  by  British  law, 
so  that  a  judge  in  a  British  court  is  bound,  without  evi- 
dence, to  Know  whether  (and  how,  if  at  all)  they  are  legally 
transferable,  and  to  reject  any  evidence  of  a  customary 
mode  of  transfer  at  variance  with  the  law.  It  is  not  like 
the  iron  note,  which  was  the  subject  of  Lord  Cran worth's 
remarks  in  Dixon  v.  BovilH^\  nor  like  the  bonds  in  the 
case  of  Crouch  v.  Oredit  Foncier  Company  (*).  The  Court 
of  Queen's  Bench  in  deciding  that  case  relied  upon  the  dis- 
tinction between  "English  instruments  made  by  an  English 
company  in  England,"  and  "a  public  debt  created  by  a 

(»)  3  D.  4  0.,  45.  («)  3  Macq.  Sc.  Ap.,  15. 

(»)  Law  Rep.,  8  Q.  B.,  384. 
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foreign  or  colonial  government^  tlie  title  to  portions  of  which 
495 J  is  by  them  made  to  depend  on  the  ^possession  of 
bonds  expressed  to  be  transferable  to  the  bearer  or  holder, 
on  which  there  cannot  proi)erly  be  said  to  be  any  right  of 
action  at  all,  though  the  liolder  lias  a  claim  on  a  foreign 
government."  The  Russian  and  Austrian  scrip  now  before 
your  Lordships  belongs,  in  my^judgment,  to  the  latter  and 
not  to  the  former  category  ;  and  I  know  no  rule  or  principle 
of  English  law  which  should  prevent  such  instruments  of 
title  to  shares  in  foreign  loans  from  being  transferable  in  this 
country,  according  to  any  custom  or  usage  of  trade  which 
may  be  shown  to  prevail,  if  consistent  with  what  appears 
upon  the  face  of  the  instruments'.  Considering  it  to  be  clear 
that  the  engagement  (whatever  may  be  its  effect]^  which  ap- 
pears on  the  face  of  this  scrip  is  that  of  the  foreign  govern- 
ment, and  not  of  Messrs.  Rothschild,  I  desire  to  express  my 
entire  agreement  with  what  was  said  by  the  late  Master  of 
the  Rolls  (Lord  Romilly)  in  Smith  v.  Weguelin  (') :  ''  It  is, 
in  my  opinion,  a  complete  misapprehension  to  suppose  that, 
because  a  fpreign  government  negotiates  a  loan  in  a  foreim 
country,  it  thereby  introduces  into  that  transaction  all  the 
peculiarities  of  the  law  of  the  country  in  which  the  negotia- 
tion is  made.  The  place  where  the  loan  is  negotiated  does 
not,  in  my  opinion,  in  the  least  degree  affect  the  question  of 
law.  The  contract  is  the  same,  and  the  obligations  are  the 
same,  whoever  may  be  the  bondholders.  Suppose  a  French 
or  Belgian  company,  residing  in  Paris  or  in  Brussels,  should 
instruct  an  agent  in  London  to  subscribe  for  some  of  these 
bonds,  is  the  contract  between  the  Peruvian  Government 
and  a  French  company,  or  between  the  Peruvian  Govern- 
ment and  a  Belgian  company  to  be  regulated  by  the  English 
law,  because  the  contract  is  made  by  their  agents  in  London, 
or  are  the  contracts  to  vary  according  to  the  domicil  of  the 
subscriber  to  the  loan  ?  If  the  French  Government  should 
Iit^gotiate  a  loan  on  certain  specified  terms,  whether  nego- 
tiated in  Brussels,  in  London,  or  in  Paris,  the  same  law 
must  regulate  the  whole,  and  that  law  is  the  law  of  Fmnce, 
us  much  as  if  it  had  been  expressly  notified  In  the  articles 
that  the  French  law  would  be  that  by  which  the  contract 
must  be  construed  and  governed.  So,  if  the  English  Gov- 
ernment were  to  negotiate  a  loan  in  Paris  or  in  New  York, 
the  English  law  must  be  applied  to  construe  and  regulate 
tile  contract." 

496]  *The  special  case  on  which  your  Lordships  have  to 
dt^cide  is  silent  as  to  the  laws  of  Russia  and  of  Austria  with 

(»)  Law  Rep.,  8  Eq.,  884. 
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respect  to  the  character  and  negotiability  of  these  instruments. 
They  must  be  construed  (as  was  laid  down  by  Lord  Lynd- 
hurst  in  The  King  of  Spain  v.  Machadoi^))  according  to 
the  obvious  import  of  their  terms ;  and  the  special  case  here 
states  (paragraph  9)  that  they  have  been  largely  dealt  in 
according  to  a  usage  which  lor  more  than  fifty  years  has 
generally  prevailed  among  bankers,  money  dealers,  and  the 
members  of  the  English  and  foreign  exchanges,  with  respect- 
to  the  scrip  of  loans  of  foreign  governments  entitling  the 
bearer  thereof  to  bonds  for  the  same  amount,  when  issued 
by  the  government.  This  usage  (which  is  expressly  said  to 
Lave  extended  to  the  scrip  now  in  question,  and  to  have 
been  always  recognized  by  the  foreign  governments  deliver- 
ing the  bonds,  when  issued  to  the  bearer  of  the  scrip^  has 
been  to  deal  with  such  scrip  for  the  purposes  of  purcnase, 
sale,  and  loans  of  money  on  security,  as  a  negotiable  instru- 
ment transferable  by  delivering  only.  According  to  the 
opinion  of  Lord  Chief  Justice  Tindal  in  Lang  v.  SmytJi  (*) 
the  proof  of  such  a  usage  is  sufficient  to  justify  the  infer- 
ence that  such  instruments  are  negotiable  in  the  states  by 
which  they  were  issued,  so  as  to  render  evidence  of  the  laws 
of  those  states  nnnecessary.  Lord  Chief  Justice  Tindal 
added (')  in  the  same  case,  that  "the  question"  (when  the 
effect  not  of  the  instrument  transferred  but  of  the  transfer 
of  that  instrument  in  England  is  the  thing  in  controversy) 
**is  not  so  much  what  is  the  usage  in  the  country  whence 
the  instrument  comes,  as  in  the  country  where  it  was 
passed." 

The  usa^e  so  stated  in  the  special  case  appears  to  me  to 
be  the  legitimate,  natural  and  intended  consequence  (unless 
there  should  be  any  law  to  prohibit  it)  of  that  representation 
and  engagement  which  appears  on  the  face  of  the  scrip  itself 
when  construed  according  to  •  the  obvious  import  of  its 
terms.  It  is,  in  its  proper  nature;  a  receipt  or  voucher  for 
the  several  instalments,  the  payment  of  which  in  full  was  to 
entitle  the  bearer  to  a  bond  lor  the  amount  therein  men- 
tioned,* between  the  person  to  whom  it  was  first  issued,  on 
the  payment  of  the  first  instalment,  and  the  Russian  or 
Austrian  Government;  there  was  no  other  contract  than 
this,  that  in  exchange  for  his  money,  he  should  receive  this 
•document  as  an  instrument  intended  to  give  title,  [497 
not  to  himself  as  an  original  creditor  of  that  government,  nor 
to  any  other  person  as  deriving  title  under  him  by  assignment, 
but  directly  and  immediately  to  any  one  who  might  happen 
to  be  the  bearer  when  the  time  for  the  delivery  of  the  bond 

0)  4  Rn«.,  225.  («)  7  Bing.,  284.  («)  7  Biiig.,  at  p.  293. 

16  Eng.  Rep.  18 


138  HOUSE  OF  LORDS 'AND  PRIVY  COUNCIL.  [Vol  I. 

1876  Goodwin  v.  Robarts.  H.L.(E.) 

should  arrive.     The  value  and  marketable  quality  of  the 
scrip  depended  on  its  having  this  particular  nature  and 
character,  and  to  have  this  nature  and  character  it  was 
necessary  that  it  should  be  capable  of  passing  from  hand  to 
hand  as  a  negotiable  instrument.     That  such  was  the  inten- 
tion of  the  government  which  issued  it  cannot  admit  of 
doubt ;  and  the  plaintiff  (whose  own  title  was  so  acquired), 
land  every  other  nolder,  must  be  taken  to  have  acceded  and 
to  have  become  a  party  to  the  representation  made  upon  the 
face  of  the  document,  by  virtue  of  which  it  did  in  fact  ob- 
tain general  currency  in  the  English  markets,  and  also  in 
the  markets  of  Europe.     I  should  myself  have  found  no  dif- 
liculty  in  coming  to  a  conclusion  favorable  to  the  respon- 
dents on  these  grounds.     But  when  the  fact  is  added,  uiat, 
before  the  delivery  of  this  scrip  to  the  respondents  all 
the  instalments  necessary  to  give  a  complete  and  absolute 
right  to  the  £100  stock  mentioned  on  the  face  of  it  had  been 
actually  paid,  the  case  becomes  more  clear.     After  those 
payments  had  been  made,  and  receipts  for  them  signed,  the 
scrip  was  as  much  a  symbol  of  money  due,  and  as  capable 
of  passing  current  upon  the  principle  explained  in  the  au- 
thorities with  respect  to  bank  notes  and  exchequer  bills,  as 
the  bonds  themselves  would  have  been,  if  they  had  been 
actually  delivered  in  exchange  for  it.   It  represented  (though  ' 
in  a  different  form)  precisely  the  same  kind  and  amount  of 
indebtedness  of  the  foreign  governments  which  the  bond 
would  have  done;   and  I  agree  with  Baron  Bramwell  in 
tlunking  that  under  these  circumstances  there  is  no  sub- 
Btiintial  difference  between  the  present  case  and  Oorgier  v. 
Mie^ille  (*). 

Jtcdgment  of  flie  Court  of  Exchequer  Chamber 
affirmed^  and  appeal  dismissed  with  costs. 

Lords^  Journals^  1st  June,  1876. 

Solicitor  for  plaintiff  in  error :  J.  Brend  Batten. 
Solicitors  for  defendants  in  error:    Trindefs  &  Curtis 
JIayward. 

0)  8  B.  &  C,  46. 

See  12  Eng.  Rep.,  165  note;  Id.,  534  619  ;  Trust,  etc.,  d,  Hamilton,  7  U.  C. 

noto  :  14  Eng.  Rep.,  610  note.  Com.  PI.,  98. 

M  to  mandamus  to  compel  the  issu-  A  bona  fide  holder  \)efore    due  of 

ihlirof  bonds  in  aid  of  a  railway  :  Strat-  stolen  bonds  payable  to  bearer  acq  aires 

fort],  etc.,  tj.  Perth,  88  Upper  Canada  a  valid  title  thereto:  Trust,   etc.,  f?. 

Q.  B.,  112.  Hamilton,  7  U.  C.  Com.  PI.,  98. 

C'Q8es  where  such  bonds  held  valid  :  As  to  remedy  in  Canada  upon  cou- 

Randolph  v.  Post,  93  U.  S.  R.,502;  pons:  Lyall  c.  Mayor,  etc. ,  8  U.  C.  Com. 

C^illtiway  v.  Foster,  93  U.  S.  R.,  567;  PI.,  865. 

fejupervisors  p.  Lackawanna,  93  U.  S,  11.,  As  to  when  coupons  remain   a  lien 
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aiider  a  mortgage  to  secure  the  bonds  etc. ,  v.  Monticello,  etc«  ,68  N.  T. ,  811 ; 

and  ooopoDs,  and  when  thej  are  extin-  Dodge  v.  Freedmans,  etc.,  98  U.  S.  Rep., 

gaiahed  hy  payment,  transfer,  etc.  ;  379, 9  Chicago  Leg.  News,  189  ;  Totten 

Com.  9.  Ohio  Canal,  etc.,  32  Md.,  501 ;  v,  Tison,  54  Geo.,  139. 
LuHs&j  V.  Clark,  64  N.  Y.,  209  ;  Union 


[1  Appcial  Cases,  498.] 

H,L.  (E.),  June  16,  20,  1876. 

[HOUSE  OF  LORDS.] 

*Zachariah  Charles  Pearson,  Plaintiff  in  Error  ;  [498 
and  The  Directors,  &c.,  of  The  Commercial  Union 
Assurance  Company,  Defendants  in  Error  (*). 

Ship — I%re  Foliey — Utage, 

A  time  policy  against  fire  was  effected  on  a  steamship.  The  policy  described  it  as 
then  "  lying  in' the  Victoria  Docks,"  but  gave  it  *'  liberty  to  go  into  dry  dock,  and 
light  the  boiler  fires  once  or  twice  during  tho  cnn*ency  of  this  policy."  The  only 
d^  dock  into  which  the  ship  could  go  was  Luugley's  Dock,  at  some  distance  up  the 
river.  To  go  there  it  was  necessary  to  remove  the  paddle-wheels;  they  were 
removed  in  the  Victoria  Docks,  and  the  ship  was  then  towed  up  to  Lungleys  Dock. 
The  necessary  repairs  there  having  been  completed,  tho  ship  was  brought  out  and 
moored  in  the  river,  preparatory  to  replacing  the  paddle-wheels.  This  operation 
conid  have  been  perfectly  performed  in  the  Victoria  Docks,  but  it  was  found  that  in 
such  case  it  was  customary,  as  the  more  economical  course,  to  replace  the  paddle- 
wheels  while  the  ship  lay  in  the  river.  Before  the  wheels  had  been  replaced  the 
ship  was  burnt : 

xTcU,  that  the  policy  covered  the  ship  while  in  the  Victoria  Docks,  and  while 
passing  from  them  to  the  dry  dock,  and  while  directly  returning  from  the  dry  dock 
to  the  Victoria  Docks ;  but  did  not  cover  the  vessel  while  moored  in  the  river  for  a 
collateral  purpose. 

Per  Lord  Chelmsford  :  An  insurance  against  fire  necessarily  has  regard  to  the 
locality  of  the  subject  insured. 

Per  Lord  CHaoax  :  To  construe  the  policy  as  allowing  the  vessel  to  remain  in 
the  river  while  the  paddle-wheels  were  replaced,  would  be  to  add  a  new  condition  to 
the  policy,  which  could  not  be  done. 

The  plaintiff  had  effected  a  policy  of  insurance  against 
fire  upon  the  steamship  Indian  Empire,  for  three  months, 
from  the  14th  of  May,  1862,  to  the  14th  of  August,  .1862. 
The  policy  thus  described  the  subject  of  the  insurance  : 
"£10,000  on  the  hull  of  the  steamship  Indian  Empire,  with 
tackle,  furniture,  and  stores  on  board,  lying  in  the  Victoria 

S>ckfl,  London,  with  libertjr  to  go  into  dry  dock  and  light 
e  bgiler  fires  once  or  twice  during  the  currency  of  the 
policy." 

The  declaration  on  the  policy  alleged  a  total  loss  during 
the  currency  of  the  policy. 

*The  defendants  pleaded  that  the  ship  was  not  in  [499 
the  Victoria  Docks,  nor  in  any  dry  dock,  within  the  meaning 

0)  Affirming  15  C.  B.,  N.  S.,  304,  and  6  Eii^.  Rop.,  248. 
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of  the  policy,  nor  on  the  way  to  or  from  such  dry  dock,  nor 
in  the  course  of  lighting  the  boiler  fires,  nor  did  the  loss  occur 
by  the  lighting  of  such  fires,  and  that  the  loss  did  not  hap- 
pen while  the  ship  was  covered  by  the  policy.    Issue  thereon. 

The  cause  was  tried  at  the  London  sittings  after  Trinity 
Term,  1-863,  before  Lord  Chief  Justice  Erie,  when  it  appeared 
that  it  had  been  found  that  the  vessel  was  too  large  to  go 
into  a  drv  dock  adjoining  the  Vfctoria  Docks,  and  that  tne 
only  dock  in  which  it  could  go  was  Lungley's  Dry  Dock, 
two  miles  higher  up  the  river,  and  that  to  go  there  it  was 
necessary  first  of  all  to  remove  the  lower  hali  of  the  paddle- 
wheels.  This  operation  was  performed  in  the  Victoria 
Docks,  and  the  vessel  was  then  towed  by  a  tug  up  to  Lung- 
ley's  Dock.  When  the  repairs  required  to  be  made  there 
were  finished,  the  vessel  was  towed  down  the  river,  but  not 
into  the  Victoria  Docks,  but  was  moored  in  the  river  600  or 
700  yards  from  the  Victoria  Docks,  and  out  of  the  course 
from  Lungley's  Dock  to  the  Victoria  Docks,  and  while  so 
moored  in  the  river  the  paddle-wheels  were  brought  down 
on  a  barge  in  order  to  be  refitted.  The  work  was  proceeded 
with  as  quickly  as  possible,  and  the  vessel  was  intended  to 
be  brought,  with  all  dispatch,  into  the  Victoria  Docks  to 
have  the  final  repairs  completed.  Before  the  14th  of  August, 
1862,  and  before  the  paddle-wheels  were  refitted,  and  while 
the  vessel  was  still  lying  in  the  river,  it  was  accidentally 
burtied.  Evidence  was  given  to  show  that  it  was  the  cus- 
tom of  all  shipbuilders  and  owners  in  similar  cases  to  replace 
the  paddle-wheels  outside  the  docks,  and  that  many  oi  the 
insurance  offices  so  far  recognized  this  custom  that,  though 
there  were  elaborate  and  excellent  preparations  for  pro- 
tection against  fire  in  the  Victoria  Docks,  they  made  no  dif- 
ference in  the  premiums  on  account  of  the  vessel  being  in 
the  river  instead  of  being  in  the  docks.  It  also  appeared 
that  the  replacing  of  the  paddle-wheels  would  be  effected  at 
a  less  expense  in  the  river  than  in  the  docks. 

The  jury  returned  a  verdict  for  the  plaintiff,  which  on 
motion  in  the  Court  of  Common  Pleas  was  set  aside,  and  a 
nonsuit  ordered  to  be  entered  (').  On  appeal  to  the  Ex- 
/>00]  chequer  Chamber  this  ^judgment  w^as  affirmed  ("> 
The  case  was  then  brought  up  to  this  House. 

Mr.  Watkin  Williams^  Q.C.,  and  Mr.  Lanyon^  for  the 
plaintiff  in  error:  All  that  had  been  done  by  the  plaintiff 
M  as  warranted  by  the  circumstances  of  the  case,  and  till  the 
1  ith  of  August  the  ship  was  covered  by  the  policy.  It  was 
not  intended  tliat  the  ship  should  be  all  the  time  in  the 

{')  15sC.  B,  (N.S.),  304;  33  L.  J.  (C.P.),  85.  («)  Law  Rep.,  8  C.  P.,  548. 
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Victoria  Docks.  On  the  contrary,  it  was  expressly  stipn- 
lated  that  the  ship  was  to  be  at  liberty  to  go  into  a  dry 
dock,  and,  of  course,  that  stipulation  included  its  return 
to  the  Victoria  Docks.  No  unnecessary  delay  had  occurred ; 
everything  customary  had  been  done,  and  done  with  proper 
dispatch ;  and  the  ship  was  to  be  considered  as  on  its  way 
back  to  the  Victoria  Docks,  when  it  accidentally  took  fire 
and  was  burned.  Being  on  its  way  thither,  it  was,  while  so, 
protected  by  the  policy.  This  was  the  very  loss  against 
which  the  i)olicy  had  been  intended  to  give  protection.  The 
custom  of  shipbuilders  in  such  cases  was  clearly  proved  at 
the  trial,  and  Noble  v.  Kennoway  (')  established  that  under- 
writers w^ere  bound  to  know  the  peculiar  circumstances  of 
the  trade  to  which  their  policies  related.  In  Pelly  v.  Royal 
Eaxhange  Assurance  Company  (^\  which  was,  like  the 
present,  a  case  on  a  policy  of  insurance  against  fire,  it  was 
declared  that  if  what  was  done  was  "in  the  usual  course, 
or  ex  justa  causa^'*  the  master  was  not  in  fault  (•),  especially 
as  the  usage  was  known  and  foreseen  (*).     These  cases  sup- 

Slied  the  true  principle  by  which  the  present  ought  to  be 
^ided.  There  was  here  no  ground  for  alleging  a  deviation, 
though,  if  that  should  be  contended,  the  answer  was  that 
even  a  deviation  might  not  be  without  justification,  but 
must  be  looked  at  with  reference  to  the  usage  in  the  trade. 
Bond  V.  Oonsales  (*) ;  and  Vallance  v.  Dewar  (•),  is  to  the 
same  effect ;  so  that  even  if  there  had  been  any  deviation, 
the  usage  of  the  trade  justified  it.  And  the  same  doctrine 
was  applied  in  Moxon  v.  Atkins  (^\  where  the  policy  itself 
was  *'at  and  from  the  ship's  ^loading  port  or  ports  [501 
in  Amelia  Island,"  and  the  ship  did  not  load  there;  but, 
according  to  the  custom  in  that  particular  trade,  took  in  its 
cargo  at  Tigre  Island,  which  lay  a  little  farther  up  the  river ; 
yet  the  policy  was  held  to  attach,  because  suoh  was  the  cus- 
tom of  that  trade.  In  Bouillon  v.  Lupton  (")  the  usage  of 
the  trade  was  again  recognized,  and  though  the  exact  terms 
of  the  policy  were  not  fulfilled,  it  was  held  to  protect  the 
ship,  because  what  was  usual  and  prudent  had  been  done. 
And  the  same  principle  was  applied  in  Lindsay  v.  Janson  {') ; 
and  in  Newman  v.  Cazalet  ("),  the  value  of  usage  in  matters 
of  trade  is  spoken  of  as  "sacred."  The  courts  in  America 
acted  on  the  same  principle :  Phillips  on  Insurance  (*).    Here 

C)  Donif..  610.  C)  8  Camp.,  200. 

(»)  1  Barr.,  841.  («)  15  C.  B.  (N.S.),  113;  88  L.  J.  (N.S.), 

(*)  Ibid..  848.  '  (C.P.),  87. 

<*>  Ibid..  860.  (•)  4  H.  &  N.,  699. 

(»>  2  Salt,  445.  (»»)  Park  on  Ins.,  424,  n.  (a). 

{*)  1  Camp.,  608. 
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there  could  be  doubt  that  it  was  the  intention  of  all  parties 
to  protect  the  ship  during  its  return  from  the  dry  dock  to 
the  Victoria  Docks,  and  it  was  in  the  course  of  its  return 
thither  that  the  loss  happened. 

Mr.  Oohen^  Q.C.,  and  Mr.  (7.  J.  Mathew  (Mr.  Benjamin^ 
Q.C.,  was  with  them),  for  the  defendants  in  error:  No 
analogy  can  be  drawn  from  a  voyage  policy  to  apply  to  this 
case.  Most  of  the  cases  cited  being  those  of  vojT'age  policies 
are  therefore  inapplicable.  Where  it  is  impossible  to  follow 
the  words  of  the  policy,  usage  may  be  resorted  to  for  the 

g'  urpose  of  explaining  and  applying  them  ;  but  that  cannot 
e*  done  where,  as  in  this  case,  they  were  wilfully  disre- 
garded. Here  were  particular  and  express  stipulations— 
the  limits  both  of  time  and  place  were  exactly  fixed ;  the 
plaintiff  disregarded  them  all,  and,  for  the  purpose  of  sav- 
ing expense,  kept  the  vessel  in  the  river,  beyond  the  time 
necessary  for  it  to  make  its  return  voyage  from  the  dry  dock 
to  the  V  ictoria  Docks.  No  mere  usage  of  vessels  getting 
their  paddle-wheels  refitted  in  the  river,  where  there  are  no 
such  precautions  against  fire  as  there  are  in  the  Victoria 
Docks,  can  apply  here  against  the  plain  terms  of  the  policy. 

Mr.  W.  Williams^  in  reply. 
502]  *The  Lord  Chancellor  (Lord  Cairns) :  My  Lords, 
the  insurance  in  this  case  was  an  insurance  against  lire, 
effected  with  the  respondents  by  the  appellant,  on  a  large 
paddle-steamer  called  the  Indian  Empire,  which  so  long  ago 
as  the  year  1862  the  plaintiff  was  proceeding  to  have  re- 
paired in  the  port  of  London. 

The  policy  is  a  time  policy  for  three  months  from  the  14th 
of  May,  1862,  till  the  14th  of  August,  1862.  Tlie  insurance, 
however,  does  not  protect  the  ship  wherever  it  might  be,  or 
wherever  it  might  oe  in  the  port  of  London.  The  ship  is 
confined  and  localized  for  the  purpose  of  the  risk  by  these 
words :  "  Iving  in  the  Victoria  Docks,  London,  with  liberty 
to  go  into  ary  dock,  and  light  the  boiler  fires  once  or  twice 
during  the  currency  of  this  policy." 

The  ship  is  therefore  covered  by  the  policy  during  the 
three  months  so  long  as  it  is  lying  in  the  Victoria  Docks, 
and  so  long  as  it  is  in  a  dry  dock,  or  at  all  events  in  a  dry 
dock  in  the  port  of  London.  Nothing  is  expressly  said  as 
to  the  insurance  attaching  while  the  ship  goes  from  the 
Victoria  Docks  into  dry  dock ;  but  the  courts  below  have 
held,  and,  as  it  appears  to  me,  rightly  held,  that  the  liberty 
to  go  into  dry  dock  necessarily  carries  with  it  the  protection 

(^)  Vol.  i,  p.  489,  and  the  cases  there  cited. 
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of  the  insurance  while  the  ship  should  be  in  transit  from  the 
Victoria  Docks  to  the  dry  docK,  and  back  again. 

I  think,  farther,  there  can  be  no  doubt  that  on  the  transit 
to  and  from  the  dry  dock  the  ship  would  be  at  liberty  to  do 
anything  and  everything  usual  under  the  circumstances  for 
the  accomplishment  of  the  end  in  view,  namely,  the  transit 
to  and  from  the  dry  dock.  Any  delay  usual  under  the  cir- 
cumstances, any  deviation  usually  or  conveniently  made 
from  the  straight  line,  provided  the  delay  and  deviation  are 
connected  with,  and  tend  to,  the  attainment  of  the  end  in 
view,  would,  in  my  opinion,  be  justifiable  under  the  words 
of  the  x)olicy  which  I  have  read.  A  delay  or  deviation  of 
this  kind  would  fairly  come  within  the  words  of  Lord  Mans- 
field in  the  case  of  relly  v.  The  Royal  Exchange  Assur- 
ance (')  cited  at  your  Lordships'  bar,  in  which  Lord  Mansfield 
said :  "  It  is  absurd  to  suppose  that  when  the  end  is  assured 
the  usual  means  of  attaining  it  are  meant  to  be  excluded." 
If,  on  the  other  hand,  a  delay  in  the  ^transit  to  or  [503 
from  the  dry  dock  were  to  occur,  not  as  part  of  the  usual 
and  ordinary  means  or  mode  of  effecting  the  transit,  but  for 
some  collateral  object  or  purpose,  then,  m  my  opinion,  how- 
ever usual  and  convenient  a  delay  for  the  purpose  of  attain- 
ing that  collateral  object  might  be,  the  ship  would  not, 
daring  the  delay,  be  covel-ed  by  the  policy. 

It  is  unnecessary  to  speculate  whether  the  risk  would  or 
would  not  be  greater  while  the  ship  was  in  the  river  than 
when  it  was  in  the  dock.  There  is,  as  it  seems  to  me,  evi- 
dence that  the  risk  would  be  greater  in  the  former  case  than 
in  the  latter,  but  it  is  sufficient  to  say  that  the  respondents 
have  defined  the  risk  which  they  were  willing  to  undertake, 
and  that  risk  cannot  be  enlarged  beyond  the  ordinary  mean- 
ing of  the  words  upon^any  theory  that  the  difference  of  risk 
is  immateriaL 

Applying  these  observations  to  the  facts  of  the  present 
case,  your  Lordships  find  that  the  dock  called  Lungley's 
Dry  I)ock  was  the  only  dry  dock  in  the  Thames  which 
coald  take  in  the  Indian  Empire,  and  that  even  into  this 
dock  the  ship  could  not  be  received  without  taking  oflf  the 
lower  half  of  the  paddle-wheels.  Accordingly  the  lower 
halves  of  the  paddle-wheels  were  taken  off  in  the  Victoria 
Docks,  and,  having  thus  been  made  ready  for  the  dry  dock, 
it  was  towed  two  miles  up  the  Thames,  from  the  V  ictoria 
Dock  to  Lungley's  Dry  Docks,  and  the  repairs  were  pro- 
ceeded with,  and,  so  far  as  they  were  to  be  done  in  the  dry 
dockf  were  completed  there. 

(>)  1  Burr.,  841. 
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The  ship  was  then  taken  out  of  the  dry  dock,  and  it  being 
intended  to  take  the  ship  back  to  the  Victoria  Docks,  there 
was  nothing  to  prevent  it  being  taken  back  there  at  once, 
and  the  halves  of  the  paddle-wheels  might  have  been  re- 
placed, just  as  they  had  been  removed,  in  that  dock.  In 
place,  however,  of  being  towed  back  to  the  Victoria  Docks, 
it  was  towed  still  farther  up  the  river  and  moored  there; 
the  paddle-wheels  were  brought  from  the  Victoria  Docks  in 
a  barge,  and  the  work  of  ret)lacing  them  was  proceeded  with 
in  the  river.  While  this  was  being  done,  the  repairs  to  the 
masts,  rigging,  and  capstans  of  the  ship,  and  otner  carpen- 
ters' and  joiners'  work,  were  continued  at  the  same  time, 
and  at  the  end  of  ten  days,  before  the  paddles  were  com- 

gletely  replaced,  the  ship  was  burnt. 
04]  *It  is  found  by  the  case  that  it  is  usual,  after  a  ship 
whose  paddles  have  been  removed  is  taken  out  of  dry  dock, 
to  moor  it  in  the  river  for  the  purpose  of  replacing  the  pad- 
dles. And  it  is  also  found  that  though  the  paddles  could 
have  been  replaced  eq^ually  well  in  the  Victoria  Docks,  it 
would  have  cost  four  times  as  much  as  if  done  in  the  river. 

My  Lords,  I  am  clearly  of  opinion  that  the  delay  which 
was  thus  occasioned  was  a  delay  for  a  purpose  altogether 
collateral.  When  the  ship  left  the  dry  dock  the  course,  if 
it  was  wished  to  maintain  the  insurance,  was  to  bring  the 
ship  back  to  the  Victoria  Docks ;  and  I  assume  that  any- 
thing done  in  the  usual  course  towards  the  attainment  of 
this  end  would  be  within  the  insurance.  But  that  which 
was  done  did  not,  in  any  waj^,  contribute  to  that  end.  It 
may  have  been  usual,  and  because  it  was  economical  it  may 
have  been  convenient,  but  it  did  not  in  any  way  facilitate  oV 
conduce  to  the  transit  of  the  ship  to  the  docks  from  which 
it  had  come. 

My  Lords,  it  was  the  unanimous  opinion  of  the  Court  of 
Common  Pleas  and  of  the  Exchequer  Chamber  that  the  re- 
spondents, in  the  events  which  have  happened,  were  not 
J  table  under  this  policy  for  the  loss  winch  occuri*ed.  I 
think  there  is  no  ground  wliatever  for  differing  from  their 
judgment,  and  I  propose  to  your  Lordships  that  this  appeal 
should  be  dismissed  with  costs. 

Lord  Chelmsford  :  My  Lords,  from  the  moment  this 
case  was  fully  opened,  it  seemed  to  me  impossible  to  doubt 
the  propriety  of  the  judgment  in  which  no  fewer  than  ten 
judges  agreed.  I  can  see  no  ground  for  the  statement  which 
was  made  to  us  on  the  part  of  the  appellant,  that  the  true  point 
of  the  case  was  never  submitted  to  the  court.  Everything 
which  was  urged  in  argument  before  us  appears  to  me  to 
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have  been  brought  under  the  consideration  both  of  the  Court 
of  Common  Pleas  and  of  the  Exchequer  Chamber. 

The  question  turns  entirely  on  the  construction  of  the 
policy,  which  is  a  localized  time  policy  against  fire,  upon 
the  steamship  "  Indian  Empire,  lying  in  the  Victoria  Docks, 
London,  with  liberty  to  go  into  any  dry  dock."  The  place 
•  to  which  the  insurance  principally  applies  is  the  Victoria 
Docks,  this  place  the  vessel  is  to  be  *at  liberty  to  [505 
leave  only  for  the  purpose  of  goin^  into  a  dry  dock  for 
repairs.  That  object  being  satisfied,  the  policy  seems  to 
require  that  it  should  return  without  delajr  to  its  original 
situation,  and  be  again  "lying  in  the  Victoria  Docks." 
Of  course  the  policy  implicitly  covers  the  permitted  transit 
to  and  from  one  dock  to  the  other.  But  if  the  parties  con- 
templated (as  it  is  clear  they  did)  that  during  the  currency 
of  tlie  policy  the  vessel  would  be  usually  Ijing  in  the  Vic- 
toria Docks,  when  the  intended  repairs  in  the  dry  dock 
were  completed,  it  was  the  duty  of  the  assured  to  return 
without  delay  to  the  Victoria  Docks.  Instead  of  doing  so, 
the  ship  was  towed  to  a  part  of  the  river  about  600  or  700 
yards  from  the  Victoria  Docks,  and  there  moored  for  ten 
days,  during  which  time  it  was,  while  so  moored,  totally 
destroyed  by  fire.  The  loss,  therefore,  did  not  occur  in  the 
actual  passing  from  the  dry  dock  to  the  Victoria  Docks. 

But  It  is  said  for  the  appellant  that  according  to  the  usual 
course  of  proceeding  in  the  repair  of  steam-vessels  of  the 
size  of  the  one  in  question,  the  mooring  in  the  Thames  for 
the  purpose  of  replacing  the  half  of  her  paddle-wheels  must 
be  regarded  either  as  a  necessary  incident  to  the  transit  from 
the  dry  dock,  or  must  be  taken  to  have  been  intended  to  be 
included  in  the  policy. 

But  it  seems  to  me  that  the  precise  terms  of  the  policy 
afford  no  ground  for  such  an  argument.  An  insurance 
against  fire  necessarily  has  regard  to  the  locality  of  the 
subject-matter  of  the  policy,  the  risk  being  probably  differ- 
ent according  to  the  place  where  the  subject  of  the  insur- 
ance hapi)ens  to  be.  In  the  present  case  it  appears  that 
there  was  greater  risk  where  tne  loss  happened  than  there 
would  have  been  in  the  Victoria  Docks,  to  which  place  the 
I)olicy  principally  applied. 

The  parties  cannot  be  said  to  have  contracted  with  refer- 
ence to  the  usual  practice  of  large  paddle  steamers  going  into 
dry  dock  to  remove  a  portion  oi  their  paddle-wheels,  be- 
cause it  is  stated  in  the  special  case  that  neither  party  knew 
the  vessel  was  of  a  width  too  great  to  admit  of  its  entering 
the  dock  adjoining  the  Victoria  Docks,  where  it  would  be 
16  Eng.  Rep.  19 
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expected  it  would  go  under  the  liberty  to  go  into  dry  dock. 
And  therefore  the  argument  of  the  appellant  must  go  the 
length  of  asserting  that  it  was  an  implied  term  of  the  policy, 
that  if  it  should  be  necessary  to  remove  a  portion  of  the 
506]  *paddle-wheels  for  the  purpose  of  enabling  the  vessel 
to  enter  the  dry  dock,  its  return  to  the  Victoria  Docks 
might  be  delayed  during  the  mooring  in  the  Thames  for  any 
time  that  was  required  to  complete  the  work  of  replacing 
the  wheels. 

But  I  agree  with  what  was  said  by  Mr.  Justice  Blackburn 
in  the  Exchequer  Chamber,  that  if  the  parties  wished  to 
cover  the  risk  while  the  ship  was  so  moored  they  should 
have  provided  for  it  by  appropriate  words  in  the  policy. 
Whether  the  underwriters  would  have  undertaken  this  risk 
it  is  impossible  to  say ;  as  they  were  not  aware  that  it  would 
arise,  there  was  of  course  no  provision  applicable  to  it. 

It  would  be  a  strong  implication  to  raise  against  the  un- 
derwriters, that  they  necessarily  contracted  by  the  policy  to 
extend  the  locality  to  which  the  insurance  against  fire  was 
expressly  confined,  upon  the  ground  of  a  usual  practice  of 
dealing  with  large  steam  vessels  under  repair,  which  they 
did  not  know  would  have  to  be  resorted  to  on  the  part  of 
the  assured.     More  especially  is  this  the  case,  when  it  ap- 

Eears  that  the  whole  work  upon  the  paddle-wheels  might 
ave  been  done  in  the  Victoria  Docks.  In  fact  the  halves 
of  the  wheels  were  taken  oflE  in  the  Victoria  Docks,  and  it  is 
stated  in  the  special  case  that  the  work  of  replacing  them 
might  have  been  done  equally  well  in  those  docks,  but  that 
it  would  have  cost  four  times  as  much  as  if  done  in  the 
river;  a  very  good  reason  for  the  assured  running  the  risk 
of  performing  the  work  beyond  the  limits  of  the  policy,  but 
no  reason  at  all  for  imposing  upon  the  underwriters,  by  im- 
plication, and  undertaking  to  accept  a  risk  different  and 
more  extensive  than  that  to  which  tney  expressly  agreed  to 
be  liable.  The  policy  only  attached  while  the  vessel  was  in 
the  Victoria  Docks  or  the  dry  dock,  or  was  passing  directly 
to  and  from  one  dock  to  the  other.  It  therefore  did  not 
extend  to  the  time  while  the  ship  was  moored  in  the  Thames, 
and  the  underwriters  are  not  liable  for  the  loss  which  then 
occurred. 

I  am  therefore  of  opinion  that  the  judgment  appealed 
from  is  right,  and  must  be  aJBrmed. 

Lord  Penzance  :  My  Lords,  the  protection  intended  to 
507]  be  given  by  this  policy  was  ^limited  expressly  not 
only  to  a  period  of  three  months  but  to  a  particular  place, 
the  Victoria  Docks,  in  which  the  vessel  was  to  lie.     When 
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lost  it  was  not  ''lying  in"  that  place,  bnt  was  moored  in 
the  river,  and  the  only  question  is  whether  at  the  time  of 
the  loss,  being  moored  in  the  river  was  a  circumstance 
within  the  special  liberty,  which  had  been  reserved  to  the 
owner  in  the  policy,  under  the  words  "with  liberty  to  go 
into  dry  dock.' ' 
The  Court  of  Common  Pleas  held,  as  it  seems  to  me  very 

Sroperly,  that  this  liberty  was  not  confined  to  any  particular 
ry  dock,  and  that  .the  plaintiff  might  take  the  vessel  to  any 
"convenient"  dry  dock  without  losing  the  protection  of  the 
policy.  The  vessel,  therefore,  was  justified  within  the  lim- 
its of  the  "liberty"  in  proceeding  to  Lungley's  Dry  Dock, 
two  miles  away  from  the  Victoria  Docks,  in  which  it  was  to 
lie,  but  it  is  contended  that  those  limits  were  exceeded  in 
the  course  taken  with  the  vessel  on  its  returning  from  the 
dry  dock. 

In  construing  the  meaning  and  extent  of  this  "liberty" 
I  think  great  latitude  should  be  allowed.  To  state  at  length 
in  writing  all  that  the  vessel  might  be  intended  to  be  allowed 
to  do  "in  going  to  the  dry  dock,  in  lying  there  while  repaired, 
and  then  returning,  the  length  of  time  to  be  occupied,  and 
all  that  was  to  be  done  in  various  alternative  events,  would 
be  the  work  of  a  lawyer,  and  a  work  that  could  not  be 
comprised  in  any  but  a  very  lengthy  document.  The 
convenience  of  mercantile  transactions  makes  this  impos- 
sible in  many  cases ;  and  in  this  mercantile  contract  of  in- 
surance especially,  it  is  always  the  custom  to  express  the 
mutual  bargain  in  short  and  conventional  terms. 

In  construing  such  terms,  it  is  always  to  be  borne  in  mind 
that  the  object  of  insurance  is  indemnity  from  the  risks 
attending  some  commercial  adventure  or  operation  which 
the  owner  of  the  subject  of  insurance  is  engaged  upon ;  and 
it  is  well  understooa  by  both  parties  that  the  desire  and 
object  of  the  assured  is  that  the  policy  should  extend  to  all 
such  risks  of  the  character  insured  against,  as  may  arise  by 
the  adventure  or  operation  being  carried  out  in  the  usual 
and  ordinary  manner.  The  assured,  therefore,  is  not  in- 
tended to  be  bound  to  make  his  mode  of  carrying  out  the 
adventure  conform  to  the  words  of  the  policy,  rigidly  con- 
strued, and  confined  to  what  is  absolutely  necessary ;  but  the 
general  *word8  of  the  policy  are  intended  to  be  con-  [508 
strued  so  as  to  conform  to  the  usual  and  ordinary  method 
of  pursuing  the  adventure. 

xhis,  as  I  understand  it,  is  the  principle  pervading  the 
cases  on  voyage  policies  which  have  been  cited ;  the  delay 
in  landing  the  goods  while  fishing  at  Labrador ;  the  storing 
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of  the  ship's  furniture  on  land  at  Canton;  and  the  inter- 
mediate voyage  on  which  the  vessel  was  engaged  in  banking 
at  Newfoundland,  are  all  instances  of  a  policy  being  ex- 
tended to  cover  proceedings  which  were  usual  and  ordinary 
in  the  course  of  performing  the  voyage  assured,  though  the 
exact  words  of  tne  policy  did  not  extend  to  them,  or  were 
even  adverse  to  them.  To  the  extent,  therefore,  of  the  prin- 
ciple involved  in  those  cases,  I  think  they  are  applicable  to 
the  present  case,  although  I  do  not  think  that  this  "liberty 
to  go  into  dry  dock"  can  be  said  to  have  all  the  incidents 
of  a  voyage  policy. 

It  follows  from  this  that  the  vessel  in  proceeding  to  Lung- 
ley's  Dry  Dock,  in  being  repaired  there,  and  in  returning  to 
the  Victoria  Docks,  would  be  protected  so  long  as  it  was 
engaged  in  doing  not  merely  what  was  necessary,  but  what 
was  ordinary  and  usual  for  those  purposes.  If,  for  instance, 
it  was  usual  though  not  necessary,  to  take  off  part  of  the 
paddle-wheels  (as  is  admitted  to  have  been  the  case  here) 
before  entering  the  dry  dock  ;  and  farther,  if,  in  order  to  do 
that,  it  had  been  usual  for  the  vessel  to  lie  a  certain  time  in 
the  river  outside  the  dock  while  it  was  being  done,  I  should 
have  thought  that  the  vessel  would  have  been  protected  in 
doing  so,  because  it  was  taking  the  usual  course  for  the 
purpose  of  going  into  dock  and  being  repaired.  But  when 
the  repairs  were  completed  (or  so  far  completed  as  they 
were  intended  to  be  in  the  dry  dock)  and  the  vessel  was 
brought  out  of  that  dock  again,  all  that  remained  to  be 
done,  within  the  liberty  conceded  in  the  policy,  was  to  re- 
turn to  the  Victoria  Docks.  And  here  again,  if  it  had  been 
nsual  to  wait  a  tide  in  the  river,  or  perform  the  passage  in 
liny  particular  way,  thereby  encountering  a  delay  which 
was  usual  though  not  necessary,  and  the  vessel  had  done 
so,  I  should  still  have  thought  that  it  would  have  been 
protected. 

But  what  the  vessel  really  did  was  to  abandon,  for  the 
time,  returning  to  the  Victoria  Docks,  and  to  remain  for 
some  days  in  the  river  for  the  purpose  of  a  certain  repair, 
509]  namely  the  putting  *on  the  half  paddle-wheels 
widch  had  been  taken  off,  a  purpose  which  had  no  connection 
with  returning  to  the  Victoria  Docks  and  was  in  no  way- 
even  ancillary  to  getting  there.  It  is  admitted  that  it  is 
usual  for  shipowners  to  have  this  species  of  work  done  in 
tiie  river,  instead  of  a  dock,  because  it  is  cheaper ;  but  it 
cannot  be  said  that  a  delay  for  that  purpose  was  within  the 
u^nal  course  of  vessels  moving  from  one  dock  to  the  other. 

It  appears  to  me,  therefore,  that  the  delay  in  the  river 
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during  which  the  vessel  was  burnt,  was  created  for  a  pur- 
pose apart  from,  and  independent  of,  the  liberty  to  go  into 
dry  dock,  to  be  repaired  there,  and  then  to  return,  which 
had  been  conceded  to  the  assured  in  the  policy,  and  that  the 
protection  of  the  policy  was  consequently  lost. 

Lord  O' Hag  an  :    My  Lords,  I  am  of  the  same  opinion. 

The  question  isone  oi  construction,  and  we  must  endeavor 
to  ascertain  from  its  terms  the  intention  of  the  parties  to 
the  policy  of  insurance  upon  this  steamship  Indian  Empire. 
The  facts  are  undisputed,  and  the  words  of  the  policy,  if 
they  are  literally  taken,  import  merely  a  contract  to  insure 
the  ship  for  a  period  of  tnree  months  against  loss  by  fire 
whilst  lying  in  the  Victoria  Docks,  and  whilst  going  into 
dry  docK,  according  to  the  liberty  specifically  granted  for 
that  purpose.  This  is  all  that  the  words  expressly  convey, 
but  r quite  concur  with  th^  counsel  for  the  appellant  that 
they  imply  a  liberty  to  return  from  the  dry  dock,  and  are 
an  undertaking  to  insure  during  the  transit  back  again. 
TJie  real  matter  for  decision  is  whether  the  ship,  when  burnt, 
was  returning  to  the  Victoria  Dock  within  the  implied 
meaning  of  the  policy  and  according  to  the  true  contract  of 
the  parties  ? 

Now  it  is  found,  in  the  12th  paragraph  of  the  settled  case, 
that  the  vessel,  having  been  taken  out  of  the  dry  dock,  was 
"  towed  up  the  river  to  the  government  buoy  off  Deptford 
about  six  or  seven  hundred  yards  oflf  the  v  ictoria  Docks, 
and  altogether  out  of  the  course  from  Lungley's  Dock  to 
the  Victoria  Docks,  and  there  moored  for  the  purpose  of 
having  the  lower  parts  of  the  paddle-wheels  replaced."  So 
that  we  find  tU^  vessel  removed  to  the  place  at  which  it  was 
destroyed  by  a  course  altogether  ^different  from  [510 
that  to  the  Victoria  Docks,  and  for  a  purpose  wholly  alien 
from  that  of  returning  thither.  I  feel  it  impossible  to  hold 
that  in  such  circumstances  it  was  covered  by  a  policy  which, 
even  assuming  that  the  doubt  of  one  of  the  ablest  judges  of 
England  whether  the  vessel  was  insured  whilst  it  was  pass- 
ing from  the  dry  dock  to  the  Victoria  Docks  should  be,  as  I 
think  it  should  be,  disregarded,  only  assured  the  vessel 
during  that  passage.  It  had  made,  as  I  have  said,  a  totally 
different  passage  with  a  totally  different  obiect,  a  passage 
hundreds  of  yards  from  that  which  should  nave  been  fol- 
lowed to  get  back  to  the  Victoria  Docks,  and  with  an  ob- 
ject^ — the  replacing  of  the  paddle- wheels— -quite  distinct  from 
tliat  of  a  return.  I  do  not  think  that  the  policy  was  ever 
designed  to  insure  the  ship  in  a  condition  or  facts  which  it 
d<K?s  not  i)rores8  to  contemplate,  and  which,  according  to 
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the  case,  as  stated  in  one  clause,  the  parties  to  it  could  not 
have  foreseen. 

It  is  said  that  such  contracts  should  be  construed  liberally, 
and  for  the  interests  of  commerce ;  this  view  has,  not  im- 
properly, been  entertained  in  certain  cases.     But  it  can 
never  justify  indifference  to  the  real  purpose  of  a  policy,  or 
warrant  the  recognition  of  an  obligation  which  was  not 
directly,  or  by  reasonable  implication,  imposed  by  its  terms, 
when  those  terms  are  fairly  interpreted  according  to  their 
natural  and  ordinary  meaning.     Here,   the  parties  were 
vigilant  to  specify  the  risks  they  undertook,  by  providing 
for  liberty  to  go  into  dry  dock  and  light  the  boiler  fires 
''once  or  twice  during  the  currency  of  the  policy  ;"  and  we, 
in  my  opinion,  are  not  free  to  add  another  material  condition 
to  their  contract,  and  say  that  this  carefully  limited  liberty 
could  authorize  the  taking  of  the  vessel  wholly  out  of  the 
course  of  passage  to  the  dry  dock  and  back  again,  with  the 
manifest  increase  of  danger  of  her  destruction.    The  case, 
in  clause  18  (*)  shows  tne  nature  of   this  increase  veiy 
clearly — watchmen  at  all  hours,  policemen  and  other  per- 
sons trained  to  the  use  of  fire  engines,  and  carpenters  ready 
to  scuttle  ships  on  fire,  with  an  ample  supply  of  water, 
diminished  the  risks  of  fire  in  the  Victoria  Docks ;  whilst  in 
the  river  those  appliances  were  wanting,  and  in  the  particu- 
lar case  of  the  Indian  Empire  nearly  an  hour  elapsed  be- 
511]     tween  the  breaking  out  of  the  *fire  and  the  arrival 
of  one  of  the  three  fioatiug  engines,  placed  at  considerable 
distances  from  each  other,  and  alone  available  to  control  the 
confiagration  which,  probably  from  that  delay,  resulted  in 
the  total  loss  of  the  ship.    W  ithout  discussing  the  question 
as  to  the  admissibility  of  evidence  on  the  one  side  or  the 
other,  these  facts  are  persuasive  to  show  that  the  effect  of 
the  policy,  according  to  the  view  of  the  appellant,  must 
have  been  to  burthen  the  respondents  with  a  liability  for 
risks  far  more  serious  than  those  for  which  they  would  have 
had  to  answer  on  their  own  construction  of  it ;  and  it  is  to 
my  mind  quite  plain  that  when  it  was  framed  such  larger 
risks  were  not  in  contemplation  of  either  insurer  or  insured. 
Neither  of  them  knew  that  the  width  of  the  Indian  Empire 
was  too  great  to  allow  it  to  go  into  the  graving  dock  which 
wns  close  to  the  Victoria  Docks,  and  both  of  them  had  in 
view  the  prompt  passage  to  the  Thames  Graving  Dock  by 
pontoons  anrf  hydraulic  pressure,  which,  if  they  could  have 

(')  Which  set  forth  the  precautions  taken  in  the  Victoria  Docks  to  prevent  or  to 
exliiJ^uiah  fires. 
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been  applied,  would  have  obviated  the  necessity  of  taking 
off  the  lower  half  of  the  paddle-wheels,  and  removing  the 
ship  to  Lungley's  Dry  Dock,  and  would  have  prevented  the 
unfortunate  transfer  up  the  river  to  the  place  at  which  it 
was  burned.  Thej^  expected  a  prompt,  quick,  and  safe 
exercise  of  the  privilege  of  going  into  dry  dock,  and  we 
may  assume  that  the  premium  was  arranged  accordingly. 

Can  we  say  that,  ii  the  size  of  the  vessel,  and  the  effect 
of  that,  in  inducing  removal  first  to  a  distant  dry  dock,  and 
then  to  an  unguarded  portion  of  the  river,  far  from  the 
Victoria  Docks  had  been  known,  a  heavier  rate  would  not 
more  properly  have  protected  the  insurer.  He  might  not 
have  accepted  the  risk  at  all,  or  he  might  have  accepted  it 
on  terms  more  favorable  to  himself  and  more  onerous  to 
the  assured. 

And  on  this  point  we  should  remember  that  the  vessel 
might  have  been  brought  back  immediately  and  directly  to 
the  Victoria  Docks  and  refitted  there  with  an  avoidance  of 
the  greater  perils  to  which  I  have  adverted  ;  but  that  the 
appellant  deviated  from  this  proper  course,  took  the  ship  to 
a  place  of  danger,  and  delayed  it  long  upon  the  river,  not 
from  any  necessity  or  diflBculty  in  doing  otherwise,  but 
simply  to  save  himself  the  fourfold  expense  which  would 
have  been  incurred  by  an  immediate  return  to  the  safer 
Victoria  Docks.  If  he  chose  to  act  in  this  way,  and  solely 
for  his  *own  apparent  advantage,  it  does  not  seem  [512 
unreasonable  tnat  the  resulting  loss  should  fall  upon  him, 
rather  than  on  the  insurers  who  never  contracted  to  sustain 
it  under  such  circumstances. 

The  authorities  on  the  subject  of  usage  have  been  already 
8ufiSciently  discussed.  They  do  not  appear  to  me  to  apply 
to  the  circumstances  before  us.  The  analogy  of  voyage 
policies  is  not  a  true  one,  and  we  must  deal  with  this  case 
according  to  the  contract  of  the  parties.  It  may  be  right 
and  reasonable  that  a  usage  known  to  exist,  which  affects 
directly  the  progress  of  a  Toyage  or  the  dealing  with  a  mer- 
cantile venture,  should  be  held  to  be  contemplated  by 
insurei-s,  and  to  regnlate  more  or  less  their  liabilities,  but  it 
must  be  a  usa^e  not  collateral  to  and  unconnected  with  the 
voyage  which  is  the  subject  of  insurance.  Here  the  custom 
of  merchants  to  save  money,  by  refitting  a  ship  in  the  river 
rather  than  in  the  docks,  had  nothing  to  do  with  the  specific 
contract  of  the  insurer  to  cover  a  vessel  in  the  Victoria 
X)ock8,  in  the  dry  dock,  and  in  the  passage  from  the  one  to 
the  other ;  he  did  not  cover  it  in  a  place  different  from  any 
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of  these,  to  which  it  had  been  taken  at  the  assured' s  own 
option,  and  for  his  own  interest. 
I  think,  therefore,  that  the  appeal  should  be  dismissed. 

Judgment  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'  Journals^  20th  June,  1876. 

Solicitors  for  the  appellant :  Tatham^  Oblein  &  Nash. 
Solicitors  for  the  respondents :    HbUams,  Son  &  Coward, 


[1  Appeal  Cases,  664.] 
H.L.  (e4  June  28,  26,  ISIQ. 
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654]  *Manuel  Misa,   Api)ellant ;   and  Raikes  Currie, 
Gt.  Grenfell  Glyn  and  Others,  Respondents  ('). 

Draft — Bill  payable  on  Demand — Stamp — Consideration — Sale  of  Bills  for  Abroad. 

A  draft  drawn  for  the  amount  of  bills  of  exclians^e,  purchased  for  transmission 
abroad,  which  amount  by  the  usage  of  bill  brokers  is  due  on  the  first  foreign  postr 
day  next  after  the  purchase,  and  which  draft  was  dated  as  of  that  day,  is  an  order 
for  the  payment  of  money  on  demand,  and  under  the  83  <fe  34  Vict  c.  97,  falls 
within  the  description  in  the  schedule  to  that  act,  "  Bill  of  exchange,  payable  on 
demand,"  and  is  sufficiently  stamped  with  &  Id,  stamp. 

Such  a  draft  or  order  made  by  a  person  who  has  sold  the  bills,  and  addressed  to 
the  purchaser  of  them,  constitutes  a  valuable  consideration  for  a  check  given  by 
the  purchaser  of  the  bills. 

It  does  so,  though  the  bills  sold  may  be  dishonored  when  due. 

L.,  then  in  good  credit  in  the  city,  sold  to  M.  four  bills  of  exchange,  drawn  by 
himself  upon  P.  at  Cadiz.  They  were  sold  on  the  1 1th  of  February,  and  by  the 
custom  of  bill  brokers  were  to  be  paid  for  on  the  first  foreign  post-day  followinoj  the 
day  of  the  sale.  That  first  day  was  the  14th  of  February.  L.  was  much  in  debt  to 
his  banker,  and  being  pressed  to  reduce  his  balance,  gave  to  tJie  banker  a  draft  or 
order  on  M.  for  the  amount. of  the  four  bills.  Tlus  draft  or  order  was  dated  on  the 
14th,  though  it  was,  in  fact,  written  on  the  13th,  and  then  delivered  to  the  banker. 
On  the  morning  of  the  14th  the  manager  of  M.'s  business  gave  a  dieck  for  tlie 
amount  of  the  order,  which  was  then  given  up  to  him.  L.  failed,  and  on  the  after- 
noon of  the  14th  the  manager,  learning  that  fact,  stopped  payment  of  the  check: 

Held,  that  the  banker  was  entitled  Uy  recover  its  amount  from  M. 

This  was  an  appeal,  under  the*  Common  Law  Procedure 
Act,  1854,  against  a  judgment  of  the  Exchequer  Chamber, 
which  {diss.  Lord.  Oolendge,  C.J.)  had  affirmed  a  previous 
judgment  of  the  Court  of  Exchejiuer. 

The  respondents  were  bankers  in  London,  and  were  plain- 
tiffs in  an  action  which  they  brought  against  the  defendant 
to  recover  a  sum  of  £1,999  35.,  under  the  following  circum- 
stances : 

F.  De  Lizardi,  trading  under  the  name  of  *'Lizardi  & 
555]     Co.,"  ^carried  on  an  extensive  business,  and  dealt 

(')  Ainnnlvg  12  Eng.  Pa-p.,  592. 
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largely  in  bills  upon  foreign  countries.  The  plaintiffs  had 
for  years  been  tlie  bankers  of  Lizardi,  who  had  a  high 
credit  in  the  city.  Lizardi  had  two  accounts  with  the  plain- 
tiffs ;  one  a  loan  account,  the  other  a  drawing  account,  and 
up  to  a  late  period  in  1872  had  usually  a  considerable  bal- 
ance in  the  plaintiffs'  hands.  Early  in  1873  Lizardi  got 
into  money  difficulties,  and  in  February  of  that  year  was 
indebted  to  the  plaintiffs  in  the  sum  ol  above  £83,000,  of 
which  about  £49,000  were  due  on  the  loan  account,  and 
above  £34,000  on  the  drawing  account.  There  were  con- 
siderable securities  deposited  with  the  bankers  to  meet  this 
debt,  but  Mr.  Currie,  one  of  the  banking  firm,  entertaining 
very  strong  doubts  as  to  the  value  of  these  securities,  was 
urgently  pressing  Lizardi  to  reduce  the  balance. 

Among  the  persons  with  whom  Lizardi  had  transactions 
in  business  was  Mr.  Misa,  the  present  appellant.     Early  in 
February,  1873,  Misa  was  at  Jerez,  in  Spain,  and  desiring 
to  send  thither  a  remittance  from  London,  he,  on  the  11th 
of  February,  telegraphed  to  Mr.  Pritchett,  his  general  man- 
ager in  his  London  business,  to  purchase  from  Lizardi  bills 
on  Cadiz  to  the  value  of  about  £2,000.     Pritchett  accord- 
ingly instructed  Misa's  ordinary  bill  broker  to  obtain  such 
drafts  from  Lizardi.     This  was  done,  and,  on  the  11th  of 
February,  1873,  a  clerk  of  Lizardi  left  at  Misa's  London 
office  four  drafts  drawn  by  Lizardi  in  the 'name  of  Lizardi 
&  Co.  upon  Mr.  Manuel  F.  Paul  of  Cadiz,  amounting  alto- 
gether to  £1,999  3s.,  and  payable  at  fifteen  days^  date. 
These  drafts  were  forwarded  by  the  evening  post  of  that 
day  to  Misa  at  Jerez.     It  is  customary  in  the  London  money 
market  to  pay  for  bills,  drawn  on  persons  in  foreign  cour  - 
tries  and  obtained  in  London  through  a  bill  broker,  upon 
the  first  post-day  occurring  after  the  purchase  of  the  drafts. 
The  post-days  are  Tuesday  and  Friday.     The  purchase  of 
these  drafts  having  been  made  on  Tuesday,  the  11th  of 
February,  the  payment  for  them  therefore  became  due  on 
the  following  Friday,  which  was  the  14th  of  February.     On 
the  12th  of  February  Lizardi  was  much   pressed  by  Mr. 
Carrie  to  reduce  the  balance  of  the  debt  owing  to  the 
bankers,  and*  on  the  13th  of  February  Lizardi  paid  into  the 
plaintiffs'  bank,  to  the  credit  of  his  drawing  account,  the 
sum  of  £6,925,  in  two  checks  of  £6,600  and  £425,  and,  on  the 
*same  day,  he  handed  to  Mr.  Currie  the  following    [5o(> 
document,  which  was  partly  printed  and  partly  written  ('), 
and  was  impressed  with  a  penny  stamp. 

(')  The  words  in  both  this  and  the  followinfi:  document  which  were  in   writing 
wv  ii<»r*»  printed  in  Itstlicfi,  and  tlie  fiffiiroH  in  Old  St  vie. 

16  Eng.  Rep.  20 
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"  M.  Misa,  Esq.,  London,  14  Feb.,  1873. 

"41  Crutched  Friars. 

"Please  to  pay  to  Messrs.  Olyn,  Mills  &  Co.,  or  bearer,  the 
sum  of  nineteen  hundred  and  ninety-nine  pounds  three 
shillings,  for  bills  negotiated  to  you  last  post. 

"£i,999  35.  F.  De  Lizardi  &  Co.^^ 

The  words  "for  bills  negotiated  to  you  last  post "  referred 
to  the  four  drafts  sent  to  Misa  at  Jerez ;  but  the  plaintiffs 
did  not  know  what  they  meant,  and  assumed  them  to  •de- 
scribe regular  bills  sold  by  Lizardi  in  the  usual  way  of  his 
business,  and,  if  so,  it  was  usual  to  draw  in  that  way  on 
the  purchaser  of  the  bills  for  the  amount,  and  sometimes,  but 
not  always,  a  draft  of  that  kind  was  treated  by  the  pur- 
chaser as  a  bill  of  exchange,  and  the  word  "accepted"  was 
written  across  it. 

On  the  13th  of  February  bills  drawn  by  Lizardi  in  favor 
of  other  persons  were  presented  to  the  plaintiffs'  clerk  at 
the  clearing-house,  to  the  amount  of  above  £8,000,  but  were 
by  him,  on  instructions  received  from  his  house,  refused  to 
be  passed. 

On  the  morning  of  Friday,  the  14th  of  February,  a  clerk 
of  the  plaintiffs  left  at  Misa's  office  in  London  a  notice, 
partly  printed  and  partly  written,  in  the  following  words : 

^     "  A  bill  on  M.  Misa, 
"For  £1,999  35., 
"  Drawn  by  De  Lizardi  &  Co., 
"Lies  due  at 

"Messrs.  Olyn,  MiUs  &  Co., 
"No.  67  Lombard  Street. 
"Please  to  call  between  the  hours,"  &c. 

Between  two  and  three  o'clock  of  that  day,  the  14tli  of 
February,  the  plaintiffs  sent  one  of  their  messengers  to 
Misa's  office  with  the  draft  drawn  by  Lizardi  on  Misa, 
to  inquire  if  it  would  be  paid.  Mr.  Pritchett  said  that  it 
557]  would  be  paid,  expressed  wonder  at  the  *que8tion, . 
and  offered  to  give  a  check  for  the  amount,  which  the  mes- 
senger did  not  take,  as  he  had  not  received  authority  or 
instructions  to  do  so.  About  an  hour  afterwards  Mr. 
Pritchett  drew  a  check  on  Barnett,  Hoare  &  Co.  (Misa's 
bankers)  for  the  £1,999  35.,  which  check  was  in  the  after- 
noon handed  in  to  the  plaintiffs,  who  thereupon  delivered 
up,  to  the  messenger  bringing  the  check,  the  draft  of  Lizardi 
on  Misa.  The  amount  of  this  check  was  then  entered  in  the 
plaintiffs'  books  to  the  credit  of  Lizardi.  The  plaintiffs  at 
once  sent  the  check  to  the  clearing-house,  and  presented  it  for 
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payment ;  hut  in  the  meantime,  Mr.  Pritchett  having  heard 
that  Idzardi  had  stopped  payment,  sent  to  Barnetts  &  Co. 
that  the  check  he  had  drawn  in  favor  of  the  plaintiffs  was 
to  be  stopped.  It  was  stopped.  Lizardi  afterwards  ab- 
sconded. On  being  declared  a  bankrupt,  it  was  found  that 
his  liabilities  amounted  to  upwards  of  a  million  sterling — 
his  assets  were  very  small.  The  four  drafts  he  had  drawn 
on  Manuel  Paul  at  Cadiz,  payable  on  the  25th  of  February, 
and  which  had  been  sent  to  M.  Misa,  were,  on  presentation 
for  payment,  dishonored. 

The  plaintiffs  brought  an  action  against  Misa  on  the 
check  as  a  check  payable  to  Lizardi  ''or  bearer,"  of  which 
they  alleged  they  "became  bearers."  The  defendant 
pleaded:  1.  That  the  plaintiffs  were  not  the  bearers  of  the^ 
checks  as  alleged ;  2.  That  he  made  the  fraud  of  Lizardi, 
who  delivered  the  check  to  the  plaintiffs  to  hold  as  his  agents, 
and  not  as  bearers  and  transferees  thereof,  and  that  it  was 
presented  for  payment  by  them  as  his  agents,  &c. ;  3.  That 
there  never  was  any  value  given  to  the  defendant  for  the 
check ;  4.  That  the  defendant  made  the  check  through  the 
fraud  of  Lizardi,  and  that  the  plaintiffs  never  gave  value, 
4c.;  6.  That  there  never  was  any  value  given  for  the  check, 
and  that  the  plaintiffs  held  the  same  without  having  given 
value  or  consideration  for  the  same.  The  plaintiffs  demur- 
red to  the  3d  plea,  and  joined  issue  as  to  the  others.  Join- 
der in  demurrer.     Issue. 

The  cause  was  tried  before  the  Lord  Chief  Baron  at  the 
sittings  after  Michaelmas  Term,  1873,  when  the  points  of 
the  defence  were,  that  there  was  a  total  failure  of  consider- 
ation as  between  Misa  and  Lizardi,  and  also  that  the  plain- 
tiffs were  not  holders  for  value.  The  learned  judge,  on  the 
evidence  above  stated,   *directed  a  verdict  for  the    [558 

E  lain  tiffs  for  £2,090,  the  amount  of  principal  and  interest, 
nt  gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 
A  rule  was  accordingly  applied  for  in  Hilary  Term,  1874,  but 
was,  on  showing  cause,  discharged.  The  case  was  carried 
to  the  Excheauer  Chamber,  and  the  judgment  was  affirmed 
by  Justices  Keating,  Lush,  Quain  and  Archibald,  Lord 
Coleridge,  C.J.,  diss:{').    This  appeal  was  then  brought. 

Mr.  WcUkin  Williams^  Q.C.,  and  Mr.  Wood  Hill^  for  the 
appellant :  There  was  a  total  failure  of  consideration  as 
between  Misa  and  Lizardi  for  the  paper  which  Lizardi  gave 
to  the  respondents.  Misa  never  received  any  value  for  his 
draft  except  the  four  bills,  which  were  dishonored.  The  con- 
sideration for  the  draft  was  the  sending  of  the  money  to 

0)  Law  Rep.,  10  Ex.,  153. 
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Cadiz — no  money  was  sent,  nothing  was  sent  but  valueless 
pieces  of  paper,  so  that  if  Lizardi  had  brought  an  action  on 
the  original  order  Misa  would  have  had  a  complete  defence 
to  it  on  that  ground.     Lizardi  could  not,  by  merely  trans- 
ferring the  draft,  make  it  a  better  security  or  give  it  a  higher 
title  than  belonged  to  it  in  his  hands.     The  remedy  on  it 
was  suspended  till  the  four  bills  were  duly  honored.    It 
was  not  a  bill  of  exchange,  nor  a  promissory  note,  nor  an 
order  for  the  payment  of  money  on  demand,  and  gave  no 
title  to  Lizardi  to  sue  upon  it  until  the  bills,  for  which  it 
had  been  given,  had  been  honored.     His  transferees  stood 
in  no  better  position  than  he  did  in  respect  of  such  an  instru- 
ment ;  besid!es,  they  had  not  given  any  fresh  credit,  or  ad- 
vanced any  money  on  account  of  it.     The  existence  of  a 
past  debt  was  no  sufficient  consideration.     The  bankers 
were  in  fact  merely  Lizardi' s  agents  to  collect  the  money 
mentioned  in  the  paper  given  to  them  by  Lizardi,  and  so 
could  not  recover  upon  it :  De  la  Chaumette  v.  Bank  of 
England  {^),    The  fact  that  Lizardi  owed  the  respondents 
a  considerable  debt  at  that  time  did  not  constitute  them 
holders  of  this  document  for  value ;  and  it  was  not,  in  itself, 
a  complete  bill  of  exchange,  or  a  promissory  note,  or  a  draft 
for  payment  of  money  on  demand ;  it,  therefore,  was  not  a 
negotiable  instrunuent  so  as  to  amount  to  a  pro  tanto  pay- 
559]    ment  of  his  debt.     The  ^respondents  were  Lizardi's 
bankers,  so  that,  whatever  was  the  lejjal  character  of  the 
instrument,  their  only  duty  was  to  get  in  the  money  and  to 
place  it  to  his  account.     The  check,  which  was  given  to  the 
plaintiffs  by  Misa's  clerk,  for  which  the  original  document 
was  sent  back,  was  therefore  a  check  given  entirely  without 
consideration  as  between  Misa  and  the  plaintiffs,  and  they 
had  no  valid  title  to  enforce  it.     There  could  be  no  enforce- 
ment of  the  order  for  payment  of  the  amount  of  the  bills 
until  the  bills  had  been  honored.     Till  that  time  any  remedy 
against  Misa  was  suspended,  he  could  not  be  said  to  owe 
any  debt  to  Lizardi,  and  Lizardi' s  order  for  payment  of 
their  nominal  amount  was  therefore  an  order  made  with- 
out legal  consideration.     In  no  way  whatever  w^as  the  origi- 
nal document  of  any  value.     It  was  npt  properly  stamped. 
[As  this  was  a  point  which  had  not  been  argued  in  the 
court  below,  the  objection  was  taken  that  it  could  not  be 
introduced  here,     fiut  it  was  answered  that  no  new  matter 
was  proposed  to  be  now  introduced  into  the  case,  that  the 
objection  arose  upon  matter  which  was  before  the  court 
below,  though  this  particular  argument  upon  that  matter 

(')  9  Barn.  &  C,  '208. 
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was  not  there  presented  for  consideration,  and  that  conse- 
quently it  might  properly  be  discussed  here  ;  and  the  cases 
of  Withy  V.  Mangles  (*),  BaitVY,  Whitehaven  Railway  Com- 
pany i^)^  Marquis  of  Bristol  v.  Eobinson{^\  and  Fitz- 
maurice  v.  Bayley  (*),  were  referred  to.  The  argument  was 
allowed  to  proceed.] 

The  original  document  was  not  a  bill  of  exchange,  a 
promissory  note,  or  a  draft  for  payment  of  money  on  demand 
within  the  provisions  of  the  33  &  34  Vict.  c.  97,  and  the 
schedule  thereto,  and  consequently  was  insufficiently 
stamped  (ss.  48-49),  and  not  only  could  not  be  used  for  any 
purpose  whatever,  but  subjected  the  person  who  proposed 
to  use  it  to  a  penalty  under  the  54th  section  of  that  statute. 
[The  Lord  Chancellor:  You  say  that  the  instrument 
was  void  under  that  statute,  and  being  so  void,  could  not, 
even  constructively,  constitute  a  valid  consideration  for  the 
*check  sent  by  rritchett.]  Certainly.  It  was  an  [560 
instrument  actually  post-dated ;  it  was  given  on  the  13th. 
iand  was  dated  on  the  14th  ;  it  was  payable  therefore  on  the 
day  after  it  was  given,  and  could  not  be  said  to  come  within 
the  description  of  any  of  the  instruments  mentioned  in  the 
statute  on  which  this  small  duty  was  payable. 

Mr.  J.  Brawny  Q.C.,  and  Mr.  Murray j  for  the  respon- 
dents: There  was  value — there  was  good  consideration — 
given  for  the  document  originally  put. into  the  hands  of 
Glyn  &  Co.,  and  that  document  was  really  an  order  for 
money  payable  on  demand.  Lizardi  was  greatly  in  debt  to 
his  bankers ;  they  pressed  him  to  reduce  the  amount  of  his 
debt,  and  he  paid  in  this  instrument  as  something  of  value 
to  reduce  that  debt.  The  right  to  sue  Misa  for  the  price  of 
the  bills  arose  at  once,  and  was  not  dependent  on  the  bills 
being  honored.  [The  Lord  Chancellor  :  Their  argument 
is  that  the  original  instrument  was  a  mere  direction  to  the 
bankers  to  collect  the  amount  therein  named,  to  be  put  to 
Lizardi' s  credit  in  his  account  with  his  bankers ;  but  it  was 
not  a  payment  to  them.]  That  argument  cannot  be  sus- 
tained— it  is  contradicted  by  the  facts.  He  was  in  debt ; 
they  pressed  him  for  payment  of  at  least  a  part  of  his  debt ; 
he  gave  this  instrument  as  part  payment ;  it  was  received  as 
in  part  payment,  and  the  moment  it  was  ascertained  that  it 
would  iHi  paid  it  was  treated  as  a  part  payment.  It  was  in 
form  an  order  for  payment  of  money  on  demand,  and  stated 
the  sale  of  bills  as  the  consideration  for  which  the  payment 
by  Misa  was  to  be  made.     As  to  the  plaintiffs  in  whose  favor 

(»)  10  Cl.  A  F.,  216.  (»)  4  H.  L,  C,  1088. 

(«)  8  H.  L.  C,  1.  {*)  9  H.  L.  C,  78. 
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it  was  drawn,  it  was  a  perfectly  valid  order  for  the  pay- 
ment of  money  made  upon  a  perfectly  valid  consideration. 
As  to  the  date,  no  objection  wOuld  arise  on  that ;  the  monev, 
by  the  well-known  course  of  business,  was  not  due  till  the 
14th,  and  the  order  was  therefore  properly  made  payable  on 
the  14th.  It  was  consequently  a  draft  payable  on  demand, 
and  was  therefore  under  the  verv  words  of  the  schedule  to 
the  statute,  a  ''  bill  of  exchange  '  (which  words  are  used  ia 
the  schedule  as  synonymous  with  a  draft  payable  on  de- 
mand), on  which  a  stamp  of  Id.  is  alone  chargeable. 
561]  *It  was  valid  for  all  purposes,  but  even  if  it  had 
not  been  in  itself  enforceable,  Wuliams  v.  Jerratt  (')  estab- 
lished that  under  the  Stamp  Acts  the  time  means  the  time 
expressed  on  the  face  of  the  bill,  and  not  the  time  when  it 
is  actually  issued,  and  though  upon  a  wrons  stamp,  it  would 
still  have  been  admissible  in  evidence  to  show  the  state  of 
dealings  between  the  parties.  This  was  payable  to  bearer, 
and  according  to  WhitlocJc  v.  Underwood  (')  a  draft  or  note 
payable  to  bearer  generally  is  in  law  payable  on  demand, 
and  if  so,  the  stamp  here  is  quite  sufficient:  Byles  on 
Bills  (^).  As  to  the  right  of  a  bona  fide  holder.  Lord  Chief 
Justice  Cockburn,  in  Watson  v.  IiusseU{*),  stated  the  law 
to  be  now  quite  settled  that  (')  '*if  a  person  puts  his  name 
to  a  paper,  which  either  is,  or  by  being  filled  up  or  indorsed 
may  be,  converted  into  a  negotiable  security,  and  allows 
such  paper  to  get  into  the  hands  of  another  person,  who 
transfers  the  same  to  a  holder  for  consideration  and  without 
notice,  such  party  is  liable  to  such  bona  fide  holder,  how- 
ever fraudulent,  or  even  felonious,  as  against  him  the  trans- 
fer may  have  been."  Foster  v.  Pearson  {*)  had  proceeded 
on  the  same  principle.  A  post-dated  check,  payable  to 
order,  is  not  illegal :  Emanuel  v.  Robarts  Q.  Here,  if  this 
check  was  post-dated,  it  was  payable  to  order  ;  but  it  was 
not  post-dated — the  money  was  due  on  the  day  of  the  date. 
All  that  anv  of  the  Stamp  Acts  have  required  is  that  a 
check,  whether  post-dated  or  not,  shall  be  stamped.  The 
order  for  payment  of  monev  given  in  this  case  was  stamped 
in  accordance  with  the  33  &  34  Vict.  c.  97,  schedule  "Bills 
of  Exchange,"  and  formed  a  perfectly  valid  consideration 
for  the  check  which  was  given  to  redeem  it. 

Even  Lizardi  himself  was  not  bound  to  wait  till  the  time 
arrived  for  honoring  the  bills.     His  title  to  claim  the  value 

(»)  5  B.  <fe  Ad.,  82 ;  see  also  A\i*lin  v.  (♦)  8  Best  &  S.,  84,  at  p.  40. 

Hum/an,  6  B.  &    S.,  687 ;   and  Bull  v.  (*)  Ibid.,  at  p.  40. 

aSnUivan,  Law  Rep.,  6  Q.  B.,  209.  (•)  1  Or.  M.  <fe  R.,  849;  5  Tyr.,  265. 

(«)  2  Barn.  &  C,  167.  O  9  Best  <fe  S.,  121. 

(3)  9th  ed.,  p.  204. 
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of  what  he  had  sold  arose.     The  time  for  payment  of  the 

Eurchase-money  had  arrived  on  the  14th,  and  the  bona  fide 
olders  of  his  order  for  payment  were  entitled  to  the  money 
at  once.  The  honoring  of  the  bills  and  the  payment  of  the 
price  for  them,  were  not  mutual  and  *dependent  con-  [562 
siderations :  Pordage  v.  Cole  (*) ;  Roberts  v.  Brett  ('). 
Unless  deposited  for  a  particular  purpose,  bills  left  at  a 
banker's  are  subject  to  the  banker's  general  lien,  Brandao 
V.  Barnett  (")  ;  and  being  so  subject  become  valid  securities 
in  the  banker's  hands,  to  be  disposed  of  for  his  benefit. 
Here  the  original  paper  was  not  left  with  the  bankers  for  a 
particular  purpose,  but  was  deposited  as  a  security  for  pay- 
ment— it  was  a  security  actually  due — and  it  was  given  up 
on  the  sending  of  the  cneck,  and  the  title  of  the  respondents 
is  therefore  complete. 

Mr.  WllliaTns  replied. 

Lord  Chelmsford  :  My  Lords,  the  question  upon  this 
api)eal  is  whether  the  respondents,  Messrs.  Glyn  &  Co.,  are 
entitled  to  recover  from  tne  api)ellant,  Misa,  tne  amount  of 
a  check  for  £1,999  3^.  drawn  by  him  on  his  bankers,  Messrs. 
Barnett,  Hoare  &  Co.,  in  favor  of  Lizardi  &  Co.  or  bearer. 
The  following  are  the  material  facts  of  the  case :  [His  Lord- 
ship stated  them.] 

Upon  these  facts  the  Court  of  Exchequer  held  that  Griyn 
&  Uo.  were  entitled  to  recover,  and,  upon  appeal,  the 
judges  in  the  Exchequer  Chamber,  with  the  exception  of  the 
Lord  Chief  Justice  of  the  Common  Pleas,  agreed  in  that 
judgment. 

Upon  the  argument  at  your  Lordships'  bar  the  appellant 
contended :  1.  That  there  was  a  failure  of  consideration  be- 
tween Lizardi  and  Misa.  2.  That  Messrs.  Glyn  &  Co.  were 
not  holders  for  value  of  the  check  sued  on,  but  were  merely 
collecting  the  money  for  Lizardi  as  his  bankers. 

In  support  of  the  first  proposition  it  was  argued  by  Mr. 
Watkin  Williams  that  the  true  character  of  the  contract 
between  Lizardi  and  Misa  was,  that  Lizardi  should  transmit 
a  sum  of  £2,000  to  Cadiz  for  Misa,  and  that  Misa  would  pay 
Lizardi  £l,ft99  3s.  fifteen  days  thence — that  Lizardi  not  hav- 
ing sent  tUe  money  there  was  a  total  failure  of  consideration 
for  Misa's  check.  It  appears  to  me  that  this  is  an  entire 
misapprehension  of  the  nature  of  the  contract,  which 
was  nothing  else  but  a  purchase  of  bills  by  Misa  from 
•Lizardi.  The  statement  in  the  special  case  is  that  [563 
Misa's  agent  effected  a  contract  between  Lizardi  and  Misa 
for  the  sale  and  delivery  by  Lizardi  to  Misa  of  drafts  to  the 

0)  1  Wnw.  Smmd.,  819  h.  («)  11  H.  L.  C,  387.        (»)  12  CL  A  F.,  787. 
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amount  of  about  £2,000  sterling  at  an  agreed  rate  of  ex- 
change from  London  to  Cadiz,  payable  at  fafteen  days  date. 
All  tnese  conditions  were  punctually  complied  with,  and 
Misa  received  precisely  what  he  bargained  K)r,  and  there  is 
nothing  to  show  whether  he  continued  to  hold  the  bills  or 
passed  them  to  other  parties.  It  was  however  alleged  that 
the  whole  transaction  was  a  fraud  on  the  part  oif^Lizardi 
from  the  beginning,  and  that  when  he  drew  the  bills  he 
knew  that  he  had  no  effects  in  Paul's  hands,  and  therefore 
that  the  bills  would  not  be  paid.  Unless  such  original  fraud 
on  the  part  of  Lizardi  can  be  proved  the  contract  is  bindmg. 
But  there  is  no  proof  that  Lizardi  knew,  when  he  drew  upon 
Paul,  that  the  bills  yvould  not  be  paid.  In  Paul's  protest 
he  does  not  say  that  he  has  no  effects  of  Lizardi' s  in  his 
hands,  but  that  he  has  no  realized  effects.  And  it  is  not 
unlikely  that  the  other  reason  assigned  in  the  protest,  viz., 
its  being  well  known  that  Lizardi  had  suspended  payment, 
induced  Paul  to  refuse  to  pay  the  bills.  Suppose  Lizardi 
had  applied  to  Misa  for  payment  for  the  bills  on  the  14th  of 
February,  and  Misa  had  refused  payment,  I  entertain  no 
doubt  that  Lizardi  might  have  sued  him  upon  the  contract, 
Misa's  only  remedy  against  Lizardi  being  upon  the  bills 
which,  supposing  tney  had  then  been  refused  payment,  he 
might  have  been  able  to  make  available  bv  way  of  set-off 
against  Lizardi' s  claim.  I  have  no  doubt  tnat  as  between 
Misa  and  Lizardi  there  was  a  sufficient  consideration  for  the 
check  upon  which  the  action  is  brought. 

•  It  was  conceded  b^  the  learned  counsel  for  the  appellants 
that  if  your  Lordships  are  of  that  opinion,  it  disposes  of  the 
entire  case. 

But  the  Court  of  Exchequer  Chamber  decided  in  favor  of 
the  plaintiffs,  Glyn  &  Co.,  on  a  totally  different  ground. 
Mr.  Justice  Lush,  in  delivering  the  judgment  of  that  court, 
said,  **  We  think  it  must  be  assumed  on  the  facts  stated  in 
the  case  that  if  the  action  had  been  brought  by  Lizardi  the 
defendant  (Misa)  would  have  had  a  good  answer  to  it,  on 
the  ground  either  of  fraud  or  failure  of  consideration,  it 
matters  not  which.  The  only  question  "  (he  adds)  ''  there- 
fore is  whether,  under  the  circumstances  stated, ^the  plain- 
tiffs are  to  be  considered  the  holders  of  the  check  for 
564]  *value."  And  Lord  Chief  Justice  Coleridge  expressed 
an  opinion  that  they  were  not.  The  learned  counsel  for  the 
appellant  argued  that  Glyn  &  Co.  were  not  holders  of  the 
check  for  value,  because  the  document  which  was  handed  to 
them  by  Lizardi  on  the  13th  of  February,  dated  the  14th, 
upon  the  delivering  up  of  which  the  check  was  given,  was 
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either  a  void  instrument  under  the  Stamp  Acts,  or  was  a 
mere  order  to  Glyn  &  Co.  to  collect  the  money  for  Lizardi. 
The  ground  upon  which  it  is  alleged  that  the  instrument 
was  void  is  tnat  under  the  existing  Stamp  Act,  33  &  34 
Vict.  c.  97,  bills  and  drafts  payable  on  demand  are  liable 
only  to  Id,  duty,  but  a  higher  duty  is  imposed  on  bills  pay- 
able any  time  after  date,  and  that  this  bill  given  on  the  13tli, 
payable  on  the  14th,  February  was,  in  fact,  payable  at  a 
future  day,  and  therefore  ought  to  have  been  impressed  with 
the  higher  stamp.  I  am  at  a  loss  to  see  how  the  instrument  in 
question,  whether  bill  or  draft,  can  be  regarded  as  having 
been  post-dated.  There  was  not  the  slightest  object  by  post- 
dating the  instrument  to  secure  any  advantage  of  any  Mnd 
to  either  party,  but  Lizardi  being  entitled  to  receive  ftrom 
Misa  the  sum  of  £1,999  3^.  on  the  14th  of  February  and  not 
before,  having  been  pressed  by  Grlyn  &  Co.  for  the  reduction 
of  his  debt,  and  having  in  consequence  of  the  pressure  on 
the  13th  of  February  ;paid  to  them  certain  checks,  gave 
them,  on  the  same  day,  in  addition,  this  draft  upon  Misa, 
which  he  dated  on  the  following  day,  being  the  earliest  time 
at  which  it  could  be  available.  How  can  it  possibly  be  said 
that  this  draft  or  order  so  given  is  not  properly  stamped  ? 
It  may  be  said,  to  use  the  language  of  the  learned  counsel 
for  the  appellant,  to  be  constructively  a  transaction  of  the 
following  day.  Supposing  Misa  could  have  impeached  the 
document  on  this  objection  to  the  stamp  (which  is  by  no 
means  clear),  he  never  did  so,  but  through  his  agent  said  it 
would  be  paid.  Tliere  being,  therefore,  no  objection  made 
to  its  validity,  the  delivering  it  up  to  Misa  constituted  a  suf- 
ficient consideration  from  Glyn  &  Co.  for  the  check  which 
they  received  in  exchange  for  it. 

It  was  farther  argued  that  Glyn  &  Co.  did  not  receive  the 
order  upon  Misa  for  themselves,  but  merely  to  enable  them 
to  collect  the  amount  of  it  for  Lizardi,  and  therefore  their 
parting  with  it  for  the  check  was  no  consideration  moving 
irom  them.  The  ^answer  to  this  argument  lies  in  the  [565 
statement  in  the  special  case  that  Lizardi  being  largely  in- 
debted to  Glyn  &  Co.,  and  they  having  been  for  many  days 
previously  to  the  12th  of  February  "urgently  pressing  him 
to  reduce  the  amount  of  his  indebtedness,"  he,  on  the  13th 
of  February,  gave  them  with  other  checks  to  the  amount  of 
£6,935  5^.  8d.j  this  order  on  Misa,  evidently  to  be  applied 
in  reduction  of  his  debt.  But  supposing  it  was  merely  paid 
in  by  Lizardi  to  Glyn  &  Co.  they  would  have  had  a  lien 
upon  it,  and  if  it  was  available  against  Misa,  the  giving  it 
16  Eno.  Rep.  21 
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up  for  the  check  was  the  parting,  by  Grlyn  &  Co.,  with  the 
security  which  was  valuable  to  tnem. 

The  case  in  the  Exchequer  Chamber  turned  entirely  upon 
the  question,  whether  the  i)re-existin^  debt  from  Lizardi  to 
Glyn  &  Co.  formed  a  sufficient  consideration  for  the  check 
on  which  the  action  was  brought,  Lord  Chief  Justice  Cole- 
ridge, differing  from  the  rest  of  the  judges,  being  of  opinion 
that  it  did  not.  It  is  unnecessary  to  enter  into  this  question. 
His  Lordship  decided  the  case  upon  the  assumption  that 
Lizardi' s  order  was  worthless,  and  that,  therefore,  the  giving 
it  up  bv  Glyn  &  Co.  could  fonn  no  consideration  for  the 
check  they  received  in  exchange.  This  being  removed  ont 
of  the  way,  the  pre-existing  debt  was  the  only  consideration 
which  could  be  a  foundation  for  their  claim. 

I  have  already  expressed  my  opinion  that  Misa  would 
have  had  no  defence  to  an  action  brought  by  Lizardi  upon 
the  draft  or  order  upon  him,  and  that  draft  or  order  having 
been  given  by  Lizaidi  to  Glyn  &  Co.  towards  payment  of 
his  debt  to  them,  the  giving  up  that  document  was  undoubt- 
edly a  detriment  to  Glyn  &  Co.,  which  amounted  in  law  to 
a  sufficient  consideration  moving  from  them  for  the  check 
which  was  substituted  for  it.  As  already  mentioned, 
it  was  admitted  by  the  learned  counsel  for  the  appellant, 
that  if  your  Lordships  were  of  opinion  that  there  was  con- 
sideration between  Lizardi  and  Misa  it  disposed  of  the 
whole  case.  I  submit  to  your  Lordships,  therefore,  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  should  be 
affirmed. 

Lord  Hatiierley:  My  Lords,  I  agree  in  the  opinion 
which  has  been  pronounced  by  my  noble  and  learned  friend 
566]  who  has  just  addressed  the  House.  *The  case, 
although  it  has  required  considerable  time  for  its  full  dis- 
cussion, is  reduced  to  really  very  short  heads  of  argument. 

The  first  question  which  arises  for  consideration  is,  what 
was  the  position  of  Misa  with  reference  to  Lizardi  on  the 
14th  of  February,  the  day  on  which  Misa  gave  his  check  to 
Glyn  &  Co.,  under  the  circumstances  to  be  afterwards  men- 
tioned. Now,  as  regards  Lizardi,  Misa  was  in  this  position : 
he  had  bought  of  him  bills  upon  Cadiz  for  which  he  had 
engaged  to  pay  £1,999  3^.  The  terms  of  the  contract  were, 
that  Lizardi  having  procured  and  handed  to  Misa  bills  paya- 
ble at  Cadiz  for  a  certain  amount,  the  sum  of  £1,999  3^.  was 
to  be  paid  in  cash — Misa  would  immediately,  on  or  before 
the  next  post-dav,  pay  to  him  the  sum  of  £1,999  3^.,  although 
the  bills  themselves  would  not  be  payable  until  eleven  days 
afterwards,  namely,  the  25th  of  February.     On  the  14th  of 
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Febraary,  therefore,  Lizardi  was  in  a  position  to  demand 
nayment  from  Misaof  the  sum  I  have  mentioned — £1,999  3^. 
v\  e  have  no  evidence  before  us  of  the  condition  of  things 
at  that  time,  the  14th  of  February  itself,  with  regard  to 
Lizardi' 8  solvency  or  insolvency.  The  bills  having  been 
procured  as  I  have  said,  had  gone  out  to  Cadiz,  and  had 
reached  their  destination.  They  had  not  been  presented  for 
payment  at  that  time,  because  they  were  not  to  be  due  until 
the  25th  of  February,  but  they  were  in  the  hands  of  Mr. 
Misa  abroad,  ready  to  be  used  according  to  the  bargain  that 
lie  had  entered  into  with  Lizardi. 

That,  my  Lords,  being  the  position  of  things  between  Misa 
and  Lizardi,  I  cannot  have  any  doubt  whatever  that  at  that 
time,  as  things  then  stood,  tliere  was  a  full  consideration 
between  Misa  and  Lizardi.  '  The  subsequent  events  which 
made  that  consideration  fail  cannot  be  taken  into  considera- 
tion in  estimating  their  position  at  that  time,  and  the  posi- 
tion of  Lizardi  towards  a  third  person.  That  third  person 
would  be  ignorant  of  the  duty  tnat  Lizardi  owed  to  Misa, 
and  the  possibility  of  Misa  being,  in  consequence  of  that 
failure  oi  duty  on  his  part,  entitled  to  say  that,  as  between 
him  and  Lizardi,  in  the  subsequent  events  which  happened, 
the  consideration  had  failed,  could  not  aflfect  him. 

This  being  their  position,  we  find  on  the  other  hand,  that 
as  between  Messrs.  Glyn  and  Lizardi,  Messrs.  Glyn  were  so 
farjn  doubt  as  to  Lizardi' s  solvency  at  this  date  that  they 
had  begun  to  *press  him  before  the  12th  of  February  [567 
with  reference  to  payment,  and  there  is  a  statement  in  the 
case  which  tells  us  that  they  suspected  that  some  of  the  se- 
curities deposited  with  them  by  Lizardi  were  not  genuine. 

The  document  that  Lizardi  handed  to  -the  plaintiffs  was 
in  this  form :  [His  Lordship  read  it,  see  ante^  p.  556.]  The 
document  is  partly  written  and  partly  printed.  The  only 
observation  wnich  arises  upon  that  is,  that  the  fact  of  those 
words  being  printed  shows  that  the  particular  form  of  the 
transaction  was  not  an  uncommon  onp  as  between  parties 
dealing  in  matters  of  this  character.  We  are  told  in  the 
14th  paragraph,  and  that  gives  the  only  explanation  we 
have  of  this  document,  that  Mr.  Currie  ''deposed  at  the 
trial  that  it  was  usual  for  Mr.  Lizardi  to  sell  bills  on  the 
Exchange,  and  then  to  draw  an  order  like  that  set  out  in 
the  preceding  paragraph  on  the  purchaser  of  the  bills,  and 
that  that  is  tlie  course  of  business  when  bills  are  sold."  It 
was  also  deposed  by  Mr.  Currie  "  that  such  orders  are  some- 
times accepted  by  writing  'accepted'  across  them,  that  is, 
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by  the  person  on  whom  they  are  drawn  writing  his  name 
across  the  paper,  making  it  payable  at  his  bankers/' 

A  good  deal  of  argument  has  arisen  as  to  whether  this 
document  is  to  be  treated  as  a  bill  of  exchange,  or  whether 
it  is  to  be  treated  simply  as  an  authority  authorizing  Messrs. 
Glyn  &  Co.  to  collect  this  debt  due  to  Lizardi  from  Misa. 
Now,  my  Lords,  if  I  am  right  in  coming  to  the  conclusion  I 
have  come  to,  that  at  this  time  there  was  a  good  debt  con- 
stituted between  Lizardi  and  Misa,  and  that  Lizardi  was 
tlien  in  a  position  to  have  demanded  payment  in  respect  of 
it,  it  does  not,  I  apprehend,  become  very  material  wuat  the 
exact  character  of  this  document  was.  Supposing  it  to  be 
necessary  to  hold  it  to  be  an  authority,  I  do  not  see,  regard 
being  had  to  the  lien  which  bankers  have  upon  all  docu- 
ments which  are  placed  in  their  hands,  by  customers  who 
are  indebted  to  them,  in  the  course  of  their  banking  trans- 
actions, that  it  would  make  any  very  important  difference 
whether  it  should  be  held  to  be  an  authority  or  a  bill  of 
exchange.  But  I  agree  with  my  noble  and  learned  friend 
who  has  just  spoken  that  looking  to  the  whole  character 
of  the  transaction  we  should  err  in  holding  this  to  be  a 

gost-dated  instrument,  that  is  to  say,  post  dated  in  such  a 
68]  manner  *as  to  defraud  the  revenue.  It  is  said  to  be 
an  instrument  payable  after  date,  and  not  payable  on  de- 
mand, because  it  was  delivered  on  the  13th  of  February, 
and  it  was  not  payable  until  the  14th.  Not  being  payjible 
on  demand,  it  is  asserted  to  be  liable  to  a  higher  duty  than 
a  Id,  stamp.  I  apprehend,  my  Lords,  that  it  would  be 
mistaking  altogether  the  character  of  the  instrument  so  to 
hold  ;  because  it  appears  that  the  whole  character  and 
nature  of  the  trarftaction  was  known  to  Messrs.  Glyn,  and 
they  would  therefore  be  perfectly  well  aware  that  this  money 
could  not  be  received  eitlier  by  them  or  by  Lizardi,  or  any 
one  else,  until  the  14th  of  February,  which  was  the  day 
when,  according  to  the  conti-act  with  Misa,  the  money  was 
payable,  and  on  no  earlier  day  whatever. 

All  that  can  be  said  about  the  transaction  is  this,  Lizardi 
being  hard  pressed  by  Messrs.  Glyn  for  securities,  repre- 
sented to  them  that  he  had  a  debt  of  £1,999  3s.  due  to  liim 
from  Misa,  and  he  says  to  his  bankers,  Messrs.  Glyn  &  Co., 
"I  will  do  this  in  order  that  you  may  be  quite  safe;  this 
debt  is  not  payable  until  the  14th  of  February,  and  I  cannot 
give  you  any  right  to  receive  it  until  that  day,  because  it  is 
not  due  until  then;  you  know  that  as. well  as  I  do;  but  in 
order  to  give  you  all  possible  security  I  will  leave  this  docu- 
ment at  your  bank,  so  that  on  the  14th  of  February,  the 
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day  when  the  money  becomes  due,  you  may  be  in  a  position 
to  go  and  demand  payment  of  it."  I  apprehend,  mf  Lords, 
that  that  is  much  more  the  character  of  tne  transaction  than 
holding  it  as  a  mere  authority  for  the  collection  of  the  money. 
If  it  Were  necessary  so  to  hold,  I  should  be  prepared  to  hold 
that  the  Messrs.  Glyn  had  a  right  of  lien — holdmg  this  docu- 
ment in  their  hands  until  the  time  came  when  they  could  call 
on  Misa  to  make  the  payment  under  Lizardi's  contract.  It 
was  a  document  which  they  might  present  to  Mr.  Misa  to 
have  the  word  ''accepted"  written  across  it,  or  to  have  the 
payment  made  according  as  they  were  disposed  to  do. 

ID  fact,  Messrs.  Grlvn  took  the  course  of  going  to  Misa's 
office  on  the  day  of  the  date  of  the  document  and  asking  if 
it  would  be  paid.     Misa's  manager  said — ^he  is  stated  to 
have  said  it  with  some  indignation — that  it  would  certainly 
be  paid,  and  he  tendered  then  and  there  his  check  for  the 
payment.     That  having  been  done,  it  *^eems  to  me    [569 
to  be  of  very  little  importance,  as  I  said  before,  in  what 
capacity  this  document  was  given.     Pritchett  recognized 
that  on  that  day  there  was  this  debt  due  to  Lizardi  of  £1,999 
3$.     He  saw  that  it  was  directed  by  Lizardi  to  be  paid  to 
Glyns  instead  of  being  paid  to  himself,  and  when  the  instru- 
ment was  presented  to  him  for  Misa,  he  said :  "It  shall  be 
paid,  we  are  ready  at  this  moment  to  give  you  a  check  for 
It ;"  and  if  he  had  done  so  I  suppose  no  question  could 
have  arisen  upon  this  matter,  which  has  occasioned  since 
then  so  much  litigation.     But  Messrs.  Glyns'  clerk  declined 
to  give  up  the  document  for  the  check,  and  very  prop- 
erly,  because  he  had  no  authority — he  had  received  no 
instructions  so  to  do.     He  thereupon  returned  to  the  bank 
with  the  document,  •and  in  the  course  of  the  afternoon 
Misa's  agent  sent  a  check  for  ^1,999  3^.  to  the  bank,  and 
Glyns  were  content  to  deliver  up  the  document  in  exchange 
for  the  check,  and  so  they  became  possessed  of  that  check, 
and  Pritchett  on  behalf  of  Misa  obtained  possession  of  the 
document  signed  by  Lizardi. 

It  appears  to  me,  therefore,  that  as  between  Glyns  and 
Misa,  the  judges  in  the  courts  below  were  right  in  saying 
that  there  was  a  document  of  value  to  Glyns,  which  had 
been  deposited  with  them  on  the  13th  to  be  put  in  force  in 
tlie  mode  in  which  alone  it  could  be  put  in  force  on  the 
14tli,  and  that  the  check  was  given  in  consideration  of  the 
delivery  up  of  that  document.  As  I  have  said,  my  Lords, 
if  it  wi're  necessary,  I  should  be  prepared  to  hold  that  in* 
this  case,  according  to  the  decision  which  has  been  so  fre- 
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quently  referred  to  in  the  case  of  Brandao  v.  Barnett  ('I 
that  the  custom  of  bankers  is  now  perfectly  well  established, 
and  must  be  known  to  every  mercantile  person  in  the  city 
of  London.  Mr.  Misa,  like  others,  is  bound  by  his  knowl- 
edge of  that  custom.  Of  course  he  must  have  been  per- 
fectly well  aware  that  all  moneys  paid  into  a  bank  are 
Bub'Ject  to  alien,  and  that  all  documents  as  well  as  moneys 
deposited  with  a  banker  may  be  subject,,  on  the  banker's 
part,  to  a  lien  in  respect  of  any  balance  that  may  be  due 
to  him  from  his  customer.  When  Misa's  agent  paid  in  this 
check  due  to  Lizardi  he  was  aware  that  it  was  going  into 
Grlvn's  bank ;  the  very  document, he  got  in  exchange  for  it 
informed  him  of  that  fact.  In  truth,  Lizardi  being  at  that 
570]  time  in  a  position  in  which  *he  himself  could  have 
demanded  the  money,  executes  this  negotiable  instrument, 
vrith  every  intent,  as  Misa  knew,  of  paying  it  into  his 
bankers,  and  giving,  the  bankers  that  lien  which  the  case  I 
have  referred  to  decided  that  they  had  upon  all  documents 
of  this  kind  which  came  into  their  hands. 

My  Lords,  I  will  now  advert  to  the  ground  upon  which 
the  Lord  Chief  Justice  of  the  Common  Pleas  rested  his 
opinion.  That  opinion  of  course  makes  one  pause  in  com- 
ing so  confidently  to  a  conclusion  as  one  might  otherwise 
have  done  ;  still  I  cannot  say  that  I  have  any  doubt  in  my 
own  mind  as  to  the  correctness  of  the  conclusion  at  which  I 
have  arrived.  The  case  of  De  la  Chaumetie  v.  TJie  Bank 
of  England  (')  does  not  seem  to  me  to  have  any  bearing 
xipon  this  case.  There  is  no  evidence  that  any  question 
was  there  raised  as  to  any  right  of  lien  as  between  the  two 
parties  who  were  acting,  tne  one  as  principal  and  the  other 
as  agent.  It  appeared,  from  the  circuhi stances  of  that  case, 
that  the  party  suing  was  suing  simply  as  an  agent  of  a 
person  who  was  bound  to  show  that  he  nad  given  good  and 
valuable  consideration,  and' although  something  is  said  in 
the  case  of  it  being  simply  a  debt  due  and  nothing  more, 
there  is  nothing  said  about  there  being  a  right  of  lien 
which  authorized  him  to  say,  whatever  comes  into  my  hands 
I  am  entitled  to  hold,  as  against  you,  in  respect  of  a 
balance  that  is  due  to  me.  I  think  in  the  present  case,  the 
circumstance  of  that  Uen  is  quite  sufficient  of  itself  without 
any  proof  of  additional  acts  either  done  or  forborne  to  be 
done  on  the  part  of  Glyns. 

On  the  other  hand,  looking  fairly  through  the  evidence 
in  the  case,  and  looking  especially  at  the  pressure  which 
was  being  put  by  Glyns  upon  Lizardi  for  payment,  I  am 
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not  prepared  to  say  that  there  was  not  a  forbearing  in 
respect  of  the  delivery  of  the  first  instrument;  because  if 
that  iDstrument  had  not  been  put  into  their  safe  custody  on 
the  13th,  they  might  have  been  in  a  position  then  to  pursue 
their  suspicions  to  the  full  result — to  have  analyzed  then, 
on  the  13th,  that  list  of  securities  as  to  which  Mr.  Currie 
had  already  expressed  his  missgivings,  and  to  have  taken 
proceedings  upon  the  13th  to  bring  Lizardi  to  that  state 
of  avowed  ana  open  bankruptcj^,  that  he  was  afterwards 
obliged  to  confess  himself  to  be  in.  Thev  did  nothing  on 
the  13th,  and  I  think  that  alone  *would  be  a  suffi-  [571 
cient  forbearance,  I  do  not  think  it  necessary  to  say  more 
npon  that  part  of  the  transaction. 

On  the  whole  case,  my  Lords,  I  hold  that  Lizardi  was  in  a 
condition  to  demand  that  payment,  that  that  payment  was 
made  to  him  by  a  negotiable  instrument,  on  the  footing 
of  the  acknowledgment  of  a  previous  instrument  which 
had  been  drawn  for  the  recognition  on  Misa's  part  of  his 
debt,  and  that  he  was  entitled  so  to  deposit  tnat  instru- 
ment with  his  bankers  as  to  entitle  them  to  sue  in  their , 
own  names  for  payment  of  that  instrument  (which  they 
have  done),  without  being  affected  with  any  of  the  conse- 
quences which  might  subsequently  occur,  on  the  25th  of 
February,  from  the  dishonoring  of  the  bills  and  the  failure 
of  consideration. 

My  LordSy  it  appears  to  me  that  it  would  be  a  very  serious 
thing  indeed  in  its  effect  upon  the  numerous  transactions 
carried  on  by  means  of  checks  in  the  city  of  London  if  we 
were  to  hold  that  any  bankers  holding  those  enormous 
drafts  which  are  drawn  daily,  and  which  we  read  of  in  the 
accounts  of  the  transactions  of  the  clearing-house,  are  to  be 
exposed  to  an  inquiry  as  to  what  equities  may  subsist  be- 
tween any  one  of  their  customers  (upon  all  of  whose  docu- 
ments delivered  to  them  they  have  supposed  themselves  to 
have  a  lien)  and  third  persons,  so  that  tney  might  find  them- 
selves affected  with  equities  with  regard  to  tnat  customer, 
and  consequently  be  unable  to  give  that  credit  which  this 
right  of  lien  at  present  enables  them  to  give,  and  thereby 
contributes  so  much  to  carrying  forward  the  vast  trade  of 
this  metropolis. 

Lord  O' Hagan  :  My  Lords,  I  am  quite  of  the  same  opin- 
ion. I  will  state  in  a  very  few  words  the  view  which  I  take 
of  this  case  without  referring  to  the  Stamp  Act,  and  several 
other  matters  which  have  been  more  than  sufficiently  dis- 
posed of  by  my  noble  and  learned  friends. 

As  to  the  question  of  consideration  between  Lizardi  and 
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Misa,  notwithstanding  the  very  able  argument  of  the  learned 
counsel  for  the  appellant,  I  have  been  unable  to  entertain  a 

^  doubt.  The  bargain  was  for  the  sale  of  bills  on  a  foreign 
house.  The  sale  was  completed.  The  bills  were  delivered. 
The  price  became  payable ;  and  the  transaction,  so  far,  was 
572]  complete.  Lizardi  gave  what  he  *agreed  to  give. 
Misa  received  all  that  he  had  bought,  and,  two  days  after- 
wards, he  became  liable  to  discharge  the  purchase-money, 
and  if  at  the  appointed  time  he  failed  to  do  so,  his  liability 
being  perfect,  an  action,  as  the  Lord  Chief  Baron  observed, 
would  have  been  instantly  maintainable  against  him  ;  and 
if  there  had  been  legal  machinery  for  the  immediate  trial  of 
it,  he  would  have  been  wholly  defenceless  and  compellable 
to  pay.  His  liability  did  not  at  all  arise  on  the  acceptance 
of  the  bills,  or  after  the  money  had  been  disbursed  at 
Cadiz.  Until  a  fortnight  after  the  second  post,  when  tbe 
price  was  payable,  neither  of  these  things  was  to  occur. 
And  in  the  meantime,  it  was  competent  to  Lizardi  to  do 
with  the  realized  price  of  the  bills  what  he  pleased,  and  to 

I  Misa,  on  the  other  hand,  to  deal  with  the  oills  at  his  dis- 
cretion, and  nobody  can  tell  from  any  information  before 
your  Lordships,  what  he  did  with  them,  or  where  they  are 
now.  On  the  first  point,  therefore,  which  does  not  ap- 
pear, I  think,  to  have  been  even  argued  in  the  Exchequer 
Chamber,  it  seems  to  me  that  the  respondent's  argument 
prevails. 

As  to  the  second  point,  upon  the  relation  between  the 
Glyns  and  the  defendant,  I  am  equally  unable  to  appreciate 
the  force  of  the  argument  from  failure  of  consideration. 
Briefly,  Lizardi  owed  a  large  debt  to  his  bankers.  His  diffi- 
culties became  known.  He  was  pressed  for  pstyment  or 
security.  He  lodged,  not  for  the  purpose  of  collection  by 
his  bankers,  but  to  gain  his  creditors'  forbearance,  amongst 
other  things,  in  all  worth  £6,000,  the  draft  of  Lizardi  upon 
Misa  for  tne  price  of  the  bills  which  had  been  delivered. 
Thev  inquire  whether  Misa  will  honor  it,  and  he  answei-s, 
by  •his  agent,  that  he  will,  and  sends  his  check  for  tlie 
amount,  getting  in  return  what  alone  constituted  a  sufficient 
consideration,  the  draft  deposited  to  secure  the  debt  due  to 
Lizardi.  That  debt  being  undoubted,  the  bankers,  having 
forborne  upon  the  lodgment  of  the  securities,  at  least  for  a 
time,  to  press  for  what  was  owing  to  them,  and  having  got 
an  actual  assignment  of  Lizardi's  admitted  claim,  seenn  to 
me  clearly  entitled  to  recover  upon  the  check  given  by 
Misa,  given  for  ample  consideration,  and  substituted  for  a 
bill  which  they  had  held  for  ample  consideration.     If  the 
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check  had  been  handed  to  Lizardi  and  by  him  to  the  plain- 
tiffs, the  case  would  have  been  the  same  substantially.  That 
*check  was  intended  to  be,  and  was  accepted  as,  an  [573 
actual  payment ;  and  as,  if  the  value  oi  it  had  passed  in 
cash,  Lizardi  could  not  certainly  have  been  required  to  give 
it  back,  the  difficulty  seems  not  less  to  produce  the  same 
effect  by  rendering.it  valueless  in  the  hands  of  a  third  party, 
whose  debt,  pro  tantOj  it  was  plainly  taken  to  discharge. 
In  that  way,  I  think  the  transaction  should  be  regarded. 
The  bankers  took  it,  not,  I  repeat,  for  collection  but  for 
payment  of  a  debt.  But  even  it  I^zardi  had  sent  the  secu- 
rity to  the  plaintiffs  as  his  bankers,  and  not  as  his  creditors, 
it  would  have  been  in  their  power  to  hold  it  as  affected  by 
their  lien  with  exactly  the  same  result.  So  that  in  my 
judgment,  with  very  sincere  respect  for  the  opinion  of  the 
Lord  Chief  Justice  of  the  Common  Pleas,  quacunque  via 
data^  whether  they  took  as  bankers  or  as  creditors,  they  are 
equally  entitled  to  maintain  this  action,  and  the  decision  of 
the  Court  of  Exchequer  and  of  the  Exchequer  Chamber 
ought  to  be  sustained.  ^ 

Judgment  of  Court  of  Exchequer  Chamber  affirmed; 
and  appeal  dismissed  with  costs. 

Lords'  Journals^  26  June,  1876. 

Solicitors  for  the  appellant :  Dawes^  Sons  &  Rolph, 
Solicitors  for  the  respondent :  Murray^  Hutchins  &  Co, 

See  12  Eng.  Rep.,  608  note.  Tennessee:    See  Merritt  'o.  Dancan, 

Where  the  real  owner  or  maker  of  7  Heisk,  156. 

negotiable  paper  or  securities  shows  Wisconsin :    See  Reeve  t.  Liverpool, 

the  same  were  stolen  from  him,  were  39  Wise. ,  520. 

diverted  from  the  purposes  for  which  But  nothing  short  of  one  of  these 

they  were  issued,  were  fraudulently  facts  will  impose  the  burthen  of  good 

obtained  from  him,  or  was  illegal  in  faith  upon  the  purchaser.      See  note 

its  inception,  the  burthen  is  upon  the  to  Chipman's  New  Brunswick  Rep., 

party  claiming   as  holder  thereof  to  72-5. 

show  he  took  the  same  in  the  natural  Kansas  :    Ram  id.  Wrought  Iron,  etc., 

course  of  business,  and  for  value.  16  Kans.,  530. 

Canada  (Upper):    Larkin  v.  Wiard,  New  York:    Dalrymple  t^.  Hillen- 

5  U.  C.  K.  k,  0,S.,  661  ;    Fahnestock  brand,  62  N.  Y.,  5. 

«.  Palmer,  20  U.  C.  Q.  B.,  807.  Pennsylvania:    Moore  «.  Lancaster 

niinoia :    Winkelman  v.  Choteau,  78  Bank,  2  Weekly  Notes  Cas.,  674. 

nis.,  107.  Vermont:    Harrington    «.    Wright, 

Massachtuetts :    Emerson  v.  Burns,  48  Verm  ,  427,  432. 

114  Mass.,  348  ;    Sullivan  tJ.   Langley,  In  the  following  states  it  is  hold  that 

120  Mass.,  437.  one  who  takes  negotiable  pap<»r  before 

BSichigan:    See  Wright  d.  Irwin,  83  due  in  payment  of  a  precedent  debt, 

Mich,,  32.  though  not  evidonced    by  negotiable 

New  York:     See  Simpson  c.  Day,  paper,  becomes  a  holder  thereof  for 

1  N.  Y.  Leg.  Obs.,  46  ;   Dalrymple  «.  value  : 
Ilillpnbrand,  62  N.  Y.,  5. 

16  Eng.  Rep.  22 
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Canada   (Upper):     Gooderliave    v. 
Hutchison,  5  Upper  Can.  C.  PL,  241. 
See  Geddes  v.  Culver,  3  U.  C.  Q.  B., 

im. 

Illinois :    Doolittle  v.  Cook,  75  Ills., 

See  Buchanan  v.  International,  78 
Ills.,  500;  Winkelman  v.  Choteau,  78 
Ills.,  107. 

Minnesota :  Horton  «.  Williams,  21 
Minn.,  187. 

Virginia:  Siter  «.  McClanahan,  2 
Gratt.,  280  ;  Richeson  v.  Richeson,  2 
Gratt.,  497  ;  .Wickham  v.  Gorham,  13 
Gratt.,  427 ;  Evans  v.  Greenho^r,  15 
Gratt.,  153. 

West  Virginia:  Western,  etc.,  v, 
Peytona,  etc.,  8  West  Va.,  409,  441. 

Wisconsin:  Heath  v.  Silverthom, 
et<^.,  39  Wise,  146. 

In  the  following,  not :  Lesassier  v. 
Southwestern,  etc.,  2  Wood's C.  C,  35. 

New  Jersey:  Panevalt  v.  Duval, 
20  N.  J.  Eq.,  445. 

Pennsylvania :  See  Smith  v.  Hoge- 
land,  78  Penn.  St.  Rep.,  252. 


In  the  following  it  has  been  held 
that  one  who  ti&es  negotiable  pa- 
per before  due.  as  collateral  security 
for  an  existing  debt,  is  a  banajide  pur- 
chaser: 

Canada  (Upper):  Blake  v.  Walsh, 
29  U.  C.  Q.  B.,  541  ;  Maybre  v.  Bank, 
Id.,  560. 

Illinois:  See  Buchanan  «.  Intemft- 
tional  Bank,  78  Ills.,  500. 

Missouri :  See  Logan  v.  Smith,  62 
Mo.,  455,  3  C«nt.  L.  J.,  384. 

The  terms  of  a  mortgage  cannot  he 
enlarged  by  parol  to  cover  or  secure 
another  or  a  different  debt  from  that 
stated  therein,  or  to  secure  what  has 
been  paid ;  Hubbell  v.  Blakesley,  3 
Weekl.  Dig.,  484,  8  Hun.  603  ;  OneUl 
V.  Capelle,  62  Mo.,  202  ;  Curie  d.  Eddy, 
24  Mo.,  117;  Collins  v.  Collins,  51 
Miss.,  311  ;  Brockenschmidt  v.  Hage- 
bush,  72  Ills.,  562. 

See  Inglis  v.  Gilchrist,  10  Grant's 
(U.C.)  Chy.,  301 ;  Collins  v.  Collins  51 
Miss.,  311. 
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574]    ^Habrison   et  al,  Appellants;    The  Andeestok 
Foundry  Company,  Respondents. 

Letters  Patent  for  a  new  Combination  of  old  Machinery, 

If  the  combination  and  application  of  old  machinery  be  new  and  beneficial,  the 
jjivention  of  this  combination  may  be  protected  by  patent. 

Per  The  Lord  Chaxcelloe(')  :  If  there  is  a  patent  for  a  combination,  the  combi- 
nation itself  is  the  novelty,  and  also  the  merit,  which  must  both  be  proved  by 
evidence. 

Per  Lord  Penzance  :  In  the  present  case  all  questions  of  fact  were  withdrawn 
from  the  jury. 

Per  The  Lord  Chancellor  :  The  specification  appears  to  me  cz  fade  to  distin- 
guish the  new  from  the  old  where  it  is  necessary  to  distinguish  the  new  from  the 
old ;  and  to  claim  for  a  combination  in  a  manner  which  is  sufficient. 

Interlocutor  appealed  from  reversed,  and  the  case  sent  back  for  a  new  trial. 

The  appellants,  engineers  at  Blackburn,  in  Lancashire, 
applied  to  the  Court  of  Session  for  an  interdict  to  restrain 
tlie  respondents  from  infringing  certain  letters  patent 
granted  in  1868  for  improvements  in  "loom  weaving,"  to 
which  the  appellants  claim  right  under  an  assignment  from 
the  inventors,  dated  30th  September,  1871.     The  allegation 

(')  Lord  Cuirns. 
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was  that  the  respondents,  in  the  manufacture  of  power- 
looms,  "had  been  making,  using  and  vending  the  appel- 
lants' invention." 

The  Court  of  Session  (First  Division)  on  the  18th  of 
January,  1876,  refused  the  interdict ;  holding  that  the  let- 
ters patent  were  void ;  the  specification,  according  to  the 
opinion  of  the  Scotch  judges,  failing  to  show  "wherein  the 
invention  consisted,  or  what  was  the  novelty  the  patentees 
claimed." 

The  case  in  its  prior  stages  is  very  fully  and  elaborately 
reported  *in  the  Fourth  Series  of  the  Scottish  Law  [575 
Reports  (*),  describing  the  machinery  and  its  working. 

Upon  appeal  to  the  House  against  this  decision,  Mr.  As- 
ton^ Q.C.,  and  Mr.  AsJier  (of  the  Scotch  bar),  were  heard  for 
the  api)ellants ;  and  the  Attorney-Oenerdl^  Mr.  Balfour  (of 
the  Scotch  bar),  and  Mr.  B.  ^.  Waster  for  the  respondents. 

It  was  remarked  that  the  case  could  not  be  satisfactorily 
set  forth  by  oral  or  verbal  explanation ;  and  therefore  speci- 
mens and  drawings  of  the  machinery  were  handed  in  for 
their  Lordships'  examination. 

The  following  opinions  were  delivered  by  the  Law  Peers  : 

The  Lord  Chancellor  {*) :  The  present  appeal  is  brought 
from  an  interlocutor  of  the  18th  of  January,  1876,  by  which 
the  First  Division  of  the  Court  of  Session  disallowed  an  ex- 
ception to  a  direction  to  the  jury  given  by  the  Lord  Presi- 
dent at  a  trial  of  a  patent  action  brought  by  the  appellant. 

The  direction  of  the  Lord  President  was  to  the  effect  that 
the  letters  patent  of  the  29th  of  October,  1868,  upon  which 
the  api)ellant  sued,  were  void  in  law,  and  that  the  jury 
must  therefore  return  a  verdict  for  the  defenders. 

This  direction  was  given  in  consequence  of  opinions 
which  had  been  expressed  by  the  Court  of  Session  at  the 
hearing  of  certain  exceptions  taken  on  the  occasion  of  a 
previous  trial  of  the  action.  The  result  of  those  exceptions 
was  that  a  new  trial  was  directed,  upon  which  new  trial  the 
direction  now  in  question  was  given.  On  the  argument  of 
the  former  exceptions  the  learned  judges  of  the  First  Di- 
vision held  that  the  letters  patent  were  ex  facie  void,  and 
sent  the  case  down  to  a  second  trial  in  order  that  this 
opinion  might  be  acted  upon. 

A  considerable  body  of  evidence  had  been  entered  into 
at  the  previous  trial,  and  this  evidence  was  taken  as  re- 
l>eated  pro  forma  at  the  second  trial.  Nothing,  however, 
now  turns  upon  the  evidence.  The  question  has  been 
treated  by  the  court,  and  was  treated  in  argument  at  your 

(•>  Vol.  ii.,  p.  857.         ^  O  Lord  Cairns. 
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576]  Lordships'  bar,  as  one  merely  of  ^construction  of 
the  specification.  If  your  Lordships  should  be  of  opinion 
that  the  specification  is  not  ex  facie  void,  the  case  will  have 
to  go  down  again  to  another  trial,  and  upon  such  further 
trial  every  other  question  will  be  entirely  open.  The  inven- 
tion may  turn  out  not  to  be  new,  or  not  to  be  useful ;  or 
the  specification,  when  tested  by  evidence,  may  appear  to 
lye  not  intelligible  or  not  sufficient  for  the  instruction  of  a 
skilled  workman.  All  these  points  will  be  open,  and  othef 
questions  may  possibly  arise.  The  question,  and  the  only 
question,  now  fo  be  determined  is,  whether,  reading  the 
specification  as  it  appears  before  us,  your  Lordships  ought 
to  say  that  it  is  upon  the  face  of  it,  by  reason  of  something 
contained  in  it,  or  something  omitted,  invalid. 

Your  Lordships  will  find  this  question  to  be  further  nar- 
rowed into  the  construction  of  tne  first  claim.  The  Lord 
President,  in  respect  to  the  first  claim,  says  that  it  clearly 
fails,  because  it  contains  no  discovery  or  explanation  of  the 
novelty,  but  is  simply  a  claim  for  the  whole  machine  as 
shown  in  the  drawings  and  described  in  the  specification. 

Lord  Gifford,  before  whom  the  case  had  been  tried  in  the 
first  instance,  says  that  it  appears  to  him  that  the  validity 
of  the  patent  in  point  of  law  turns  entirely  on  the  first 
claim  in  the  specification.  Had  that  first  claim  not  been 
stated,  he  thinks  there  would  have  been  no  valid  legal  ob- 
jection to  the  other  claims.  It  is  the  first  claim  wJiich  en- 
dangers the  whole  specification.*  And  the  objection  (he 
continues)  arises  in  this  way :  the  absolute  and  indispen- 
sable condition  of  the  patent  and  monopoly  claimed  by  the 
patentees  is  that  they  must  disclose  the  nature  of  their 
invention  and  the  manner  in  which  it  is  to  be  performed. 
While  they  have  done  the  latter  with  great  minuteness, 
they  have  failed  in  their  first  claim,  or  anywhere  else,  to 
state  what  their  invention  is. 

It  is  necessary,  therefore,  to  turn  to  the  specification,  and 
to  consider  what,  on  the  face  of  it,  the  patentees  appear  to 
claim.  The  specification  commences  thus  :  "Our invention 
consists  in  new  or  improved  simple  and  most  efficient  modes 
of  and  arrangements  of  mechanism  for  actuating  the  set  or 
sets  of  'compound'  or  'multiple'  shuttle-boxes  of  looms 
for  weaving  striped,  checked  and  other  ornamental  or 
figured  fabrics,  requiring  two,  three  or  more  shuttle-boxes 
in  each  set." 

577]  *The  specification  then  describes  in  detail,  and  by 
leference  to  drawings,  the  arrangements  of  mechanism  in 
question,  numbering  the  parts  from  1  to  35,  and  from  36  to 
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62j  and  then  continues :  "What  we  believe  to  be  novel  and 
original,  and  therefore  claim  as  the  invention  secured  to  us 
by  the  letters  patent  is, — First,  the  construction  and  ar- 
rangements of  the  parts  of  pattern  mechanism,  and  a 
shuttle-box  moving  and  holding  mechanism  as  herein  dis- 
tinguished generally,  for  actuating  the  shuttle-boxes  of 
power-looms,  all  substantially  in  the  new  or  improved  man- 
ner herein  discribed  and  shown  in  the  drawings  or  any  mere 
modification  thereof." 

Following,  and  apparently  distinguished  from  this  first 
claim,  which  is  a  claim  for  the  construction  and  arrange- 
ments of  the  parts  of  mechanism  as  therein  distinguished, 
generally,  by  which  I  understand  the  patentees  to  claim 
generally,  or  as  a  whole,  the  combined  mechanical  arrange- 
ment described  in  the  specification,  there  are  added,  second, 
third  and  fourth  claims,  each  relating  to  particular  portions 
or  movements  in  the  general  mechanism  described  in  the 
first  claim. 

It  is  not,  as  I  have  already  pointed  out,  disputed  by  the 
Court  of  Session  that  the  second,  third  and  fourth  claims,  if 
new  and  useful,  are  sufficiently  expressed  in  point  of  form. 
In  my  opinion,  the  first  claim  is  also  sufficient  in  point  of 
form.  It  is,  as  I  read  it,  a  claim  for  a  combination;  that  is 
to  say,  a  combination  of  all  the  movements  going  to  make 
up  tlie  whole  of  the  mechanism  described.  It  must,  for  the 
present  at  least,  be  assumed  that  this  combination,  as  a 
combination,  is  novel ^  that  it  is,  to  use  the  tv'ords  of  the 
Lord  President  (*),  a  new  combination  of  old  parts  to  pro- 
duce a  new  result,  err  to  produce  a  known  result  in  a  more 
useful  and  beneficial  way.  It  is  not  doubted  that  a  combi- 
nation of  which  this  may  be  said  is  the  subject  of  a  patent. 
"VVTiat,  then,  are  the  objections  to  the  first  claim  viewed  as  a 
claim  for  a  combination  ? 

The  first  is  an  objection  said  to  be  founded  upon  the  case 
of  Foxv>ell  V.  Bostock  {'),  decided  hj  the  late  Lord  West- 
bury  when  Lord  Chancellor.  It  is  said  to  have  been  deter- 
mined in  that  case  that  where  there  is  a  patent  for  a 
combination  there  must  be  a  ^discovery  or  explana-  [578 
lion  of  the  novelty,  and  the  .specification  must  show  what  is 
the  novelty,  and  what  the  merit  of  the  invention.  I  cannot 
think  that,  as  applied  to  a  patent  for  a  combination,  this  is, 
or  was  meant  to  oe,  the  effect  of  the  decision  in  Foxwell  v. 
Bostock  (').  If  there  is  a  patent  for  a  combination,  the  com- 
bination itself  is,  ex  rbecessitate^  the  novelty ;  and  the  com- 
bination is  also  the  merit,  if  it  be  a  merit,  which  remains  to 

(»)  4th  Series,  vol,  ii,  p.  866.  (»)  4  De  G.  J.  &  S.,  13 ;    12  W.  R.,  726. 
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be  proved  by  evidence.  So  also  with  regard  to  the  discrimi- 
nation between  what  is  new  and  what  is  old.  If  it  is  clear 
that  the  claim  is  for  a  combination,  and  nothing  but  a  com- 
bination, there  is  no  infringement  unless  the  whole  combina- 
tion is  used,  and  it  is  in  that  way  immaterial  whether  any 
or  which  of  the  parts  are  new.  If,  indeed,  it  were  left  open 
on  the  speciiication  to  the  patentee  to  claim,  not  merely  the 
combination  of  all  the  parts  as  a  whole,  but  also  certain 
subordinate  or  subsidiarjr  parts  of  the  combination,  on  thh 
ground  that  such  subordinate  and  subsidiary  parts  are  new 
and  material,  as  it  was  held  a  patentee  might  do  in  Lister 
V.  Leather  (*),  then  it  might  be  necessary  to  see  that  the 
^mtentee  had  carefuUv  distinguished  those  subordinate  or 
subsidiary  parts,  and  nad  not  left  it  in  dubio  what  claim  to 
parts,  in  addition  to  the  claim  for  combination,  he  meant  to 
assert.  The  second  objection  to  the  first  claim  in  the  pres- 
ent case  was  founded  on  the  doctrine  of  Lister  v.  Leather  {'). 
In  the  present  case,  however,  no  question  of  this  kind  ap- 
pf^ars  to  me  to  arise.  The  patentees  claim,  as  I  have  said, 
for  a  combination  under  their  first  claim,  calling  it  "  the  con- 
Btruction  and  arrangements  of  the  parts  of  mechanism 
herein  distinguished,  generally,"  and  m  their  second,  third, 
and  fourth  claims  the^  have  specified  the  subordinate  or 
subsidiarjr  parts  to  which  they  lay  claim  as  novel,  and  the 
specification  of  these  subordinate  or  subsidiary  parts  ap- 
}iears  to  me  to  exclude  the  possibility  of  a  claim  for  any 
other  parts  as  novel. 

The  specification,  therefore,  appdkrs  to  me  ex  facie  to 
distinguish  the  new  from  the  old,  where  it  is  necessary  to  dis- 
tinguish the  new  from  the  old ;  and  to  claim  for  a  combina- 
tion, where  it  is  claimed,  in  a  manner  which  is  sufficient  for 
a  combination  of  the  kind  described.  My  Lords,  I  am, 
therefore,  of  opinion,  differing  with  great  respect  from  the  ^ 
opinions  of  the  judges  of  the  Court  of  Session,  that  this 
579]  ^action  cannot  be  stopped  at  the  point  at  which  it  has 
been  stopped  by  the  court  in  Scotland,  and  that  the  interlocu- 
tor ought  to  be  reversed,  and  the  exception  allowed,  and  the 
case  go  down  to  a  new  trial,  where,  as  I  have  already  said, 
every  other  question  will  be  open,  and  where  the  evidence 
will  have  to  be  examined  and  applied  with  reference  to  all 
the  issues  in  the  case.  I  move  your  Lordships  that  the  in- 
terlocutor be  reversed,  and  the  case  remitted,  with  a  decla- 
ration that  the  exception  ought  to  have  been  allowed  and  a 
new  trial  had. 
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Lord  Chelmsford  :  My  Lords,  although  the  argument 
upon  this  appeal  took  a  wider  range,  the  only  question 
which  is  open  upon  it  is  the  sufficiency  of  the  specification 
upon  the  face  of  it ;  and  all  that  is  necessary  for  the  deter- 
mination of  that  question  is  to  ascertain  whether  there  is 
such  a  description  given  of  the  invention  by  the  specification 
and  the  drawings  annexed  to  it  as  will  enable  a  workman  of 
ordinary  skill  and  information,  by  following  them,  to  pro- 
duce the  thing  patented.  As  no  doubt  has  been  raised  as 
to  the  sufficiency  of  the  description,  to  this  extent  it  must 
be  assumed. 

But  the  specification  may  fail  in  some  other  essential  re- 
spect, and  so  it  is  said  to  have  done  by  the  First  Division  of 
the  Court  of  Session.  That  court  held  that  the  specification 
was  bad,  not  because  it  was  ambiguous,  or  uncertain,  or 
unintelligible,  but,  according  to  what  was  said  by  the  Lord 
President,  because  there  was  no  discovery  or  explanation  of 
the  novelty  of  the  invention.  ''No  doubt"  (his  Lordship 
said)  ''a  new  combination  of  old  parts  to  produce  a  new 
result,  or  produce  a  known  result  in  a  more  useful  and 
beneficial  way,  may  be  a  good  subject-matter  of  a  patent, 
but  only  under  the  conditions  that  the  combination  shall  be 
claimed  as  a  combination,  and  be  so  described  as  to  show 
intelligibly  what  is  the  novelty,  and  what  the  merits  of  the 
invention."  Lord  Gifford^  following  the  same  course  of 
reasoning,  said :  "  The  patentees  have  failed  to  tell  the  pub- 
lic what  they  truly  claim  as  their  invention.  They  should 
have  said  what  they  claimed  and  what  they  disclaimed. 
They  should  tell  us  what  is  new,  and  if  they  claim  too  much 
the  patent  goes." 

With  great  submission  the  claim  of  a  combination  or 
*arrangement  of  parts  of  a  machine  without  more,  is  [580 
in  itself  a  sufficient  description  of  a  novel  invention,  i.e.,  of 
a  combination  of  parts  which  have  never  been  combined  in 
the  same  manner  before.  The  explanation  of  the  novelty 
is  to  be  found  in  the  description  or  the  arrangement  of  the 
parts  in  the  body  of  the  specification.  Whether  the  combi- 
nation claimed  is  new  or  not  is  a  question  of  fact  to  be 
proved  on  a  trial.  Where  a  claim  is  clearly  and  distinctly- 
made,  there  can  be  nq  necessity  for  a  patentee  to  distinguish 
between  what  is  claimed  and  what  is  disclaimed.  It  is 
enough  to  sav  in  answer  to  Lord  Giflford's  suggestion  that 
everything  which  is  not  claimed  is  disclaimed.  It  may  be 
necessary  for  a  patentee  sometimes  not  to  disclaim  in  his 
specification,  but  to  state  what  he  does  not  claim.  Where, 
for  instance,  it  may  not  be  possible  to  explain  his  improve- 
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nients  of  a  macMne  without  describing  other  closely  con- 
nected parts  of  it  which  are  not  patented,  it  may  then  be 
proper  and  certainly  prudent  for  him  to  state  that  he  does 
not  claim  these  as  parts  of  his  invention  and  to  add  a  distinct 
description  and  limitation  of  his  claim. 

The  opinions  of  the  judges  of  the  Court  of  Session  were 
in  the  argument  maintained  on  the  authority  of  Lord  West- 
bury  in  Foxwell  v.  Boslook  {*)  and  certainly  the  observa- 
tions of  that  noble  and  learned  lord  closely  resemble  those 
which  I  have  mentioned  of  the  Lord  President  and  of  Lord 
Giflford.  In  the  case  cited,  Lord  Wesbury  said,  "The  term 
*  combination  of  machinery'  which  has  of  late  been  a  favor- 
ite form  of  words  with  patentees,  is  nothing  but  an  extended 
exprsssion  of  the  word  '  machine.'  It  is  the  word  '  machine' 
writ  large,  and  as  a  patent  for  an  improved  machine  in  the 
specification  of  whicn  the  improvement  is  not  particularly 
stated  and  described,  would  hardly  be  attempted  to  be  sup- 
ported, so  neither  in  my  judgment  can  the  patent  for  an  im- 
proved arrangement  or  combination  be  supported  in  the 
specification  of  which  there  is  nothing  to  distinguish  the 
new  from  the  old." 

It  cannot  be  doubted  that  in  a  patent  for  an  improved 
arrangement  or  combination  of  machinery  "the  specifica- 
tion must"  (as  Lord  Westbury  said  in  Foxwell  v.  Bostock) 
"describe  the  improvement  and  define  the  novelty  other- 
wise and  in  a  more  specific  form  than  by  the  general  de- 
581]  scription  of  the  entire  machine."  But  it  is  *clear 
that  if  the  claim  is  for  a  combination  of  particular  parts  of 
the  machine  and  for  that  only,  the  differentia  (to  use  Lord 
Westbury' s  expression)  is  sufficiently  assigned.  And  as  it 
is  admitted  that  there  may  be  a  good  patent  for  a  new  com- 
bination of  parts,  all  of  which  or  a  portion  of  which  are 
severally  old,  upon  what  principle  can  a  patentee  claiming 
a  combination  be  required  to  distinguish  the  new  and  the 
old  parts  from  each  other  ? 

The  argument  at  the  bar  extended  far  beyond  the  limits 
of  the  question,  which,  as  already  observed,  is  confined  to 
the  sufficiency  of  the  specification,  and  a  good  deal  of  time 
was  occupied  in  discussing  what  was  covered  by  a  claim  for 
a  combination,  and  by  reference  to  the  decision  in  Lister  v. 
Leather  ("),  that  a  valid  patent  for  an  entire  combination 
gives  protection  to  each  part  that  is  new  and  material  with- 
out any  express  claim  of  the  particular  part.  It  is  unneces- 
sary for  the  determination  of  this  appeal  to  Consider  the 
propriety  of  this  decision ;  but  I  cannot  forbear  expressing 
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a  doubt  whether  it  can  be  supported.  U  a  patent  is  solely 
for  a  combination  nothing  is  protected  by  it,  and  conse- 
quently nothing  can  be  an  infringement  but  the  use  of  the 
entire  combination. 

I  do  not  think  it  right  to  dwell  on  this  irrelevant  matt^p 
further,  but  I  return  to  the  question  whether  the  patentee 
has  sufficiently  described  his  invention  in  his  specification. 
This  question  turns  entirely  (as  has  been  said)  on  the  first 
claim  m  the  specification.  The  office  of  a  claim  is  to  define 
and  limit  with  precision  what  it  is  which  is  claimed  to  have 
been  invented  and  therefore  patented.  In  the  construction 
of  a  specification,  it  appears  to  me  that  it  ought  not  to  be  sub- 
jected to  what  has  been  called  a  benign  interpretation  or  to 
a  strict  one.  The  language  should  be  construed  according 
to  its  ordinarv  meaning — the  understanding  of  technical 
words  being  oi  course  confined  to  those  who  are  conversant 
with  the  subject-matter  of  the  invention — ^and  if  the  speci- 
fication is  thus  sufficiently  intelligible  it  performs  all  that 
is  recjuired  of  it. 

It  18  not  asserted  that  the  description  in  the  specification 
is  not  sufficiently  explicit  and  clear  to  enable  a  workman  of 
ordinary  skill  and  information  to  make  the  thing  patented. 
In  what,  then,  is  the  claim  in  the  specification  supposed  to 
fail  ?  As  far  as  can  *be  gathered  from  the  opinions  [582 
of  the  judges,  it  is  from  the  want  of  an  explanation  of  the 
novelty  of  the  invention.  But  if  the  claim  is  for  a  combina- 
tion, it  has  been  fully  shown  that  the  claim  itself  is  a  state- 
ment and  assertion  of  novelty. 

What  is  it,  then,  that  the  patentee  claims  in  the  head  of 
claim  to  which  the  objection  is  confined?  It  appears  to  me 
that,  although  this  important  part  of  the  specification  is 
not  very  artistically  drawn,  it  is  sufficiently  intelligible  to 
be  read  as  a  claim  for  a  combination  of  two  separate  parts 
(called  improperly  the  two  main  parts)  of  an  entire  machine, 
consisting  of  the  mechanical  apparatus  called  respectively 
the  shutUe-box  moving  mechanism  and  the  pattern  mechan- 
ism, both  of  which  are  described  in  the  specification  and 
delineated  upon  the  drawings  with  ereat  minuteness  of  de- 
tail, and,  as  must  be.  assumed,  with  sufficient  clearness  to 
enable  a  workman  of  ordinary  skill  to  follow  the  directions. 

In  the  other  heads  of  claim,  parts  of  the  mechanical  ap- 
paratus are  claimed  separately.  There  can  be  no  objection 
to  a  claim  of  a  combination,  and  at  the  same  time  to  a  claim 
of  the  separate  parts  of  that  combination ;  and,  indeed,  it  is 
the  only  way  in  which  those  separate  parts  can  be  protected 
from  infringement.  And  it  is  immaterial  whether  the  sepa- 
16  Eng.  Rep.  23 
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rate  parts  are  claimed  first,  and  then  the  combination,  or, 
as  in  this  case,  the  combination  first,  and  then  the  separate 
parts. 

The  patentee  seems  to  me  to  have  framed  his  specificatior 
i|^  such  a  manner  as  to  make  it  unobjectionable  on  the  fa(x 
of  it,  and  therefore  I  think  the  interlocutor  appealed  froE 
ought  to  be  reversed. 

Lord  Hatherley  :    My  Lords,  I  am  of  the  same  opinion 

I  think  it  is  a  very  unfortunate  circumstance  in  this  cas( 
that,  the  jury  on  the  original  trial  having  been  charged  wit) 
the  duty  of  finding  under  the  several  heads  usually  appli 
cable  to  patent  cases,  namely,  the  heads  of  novelty  and  o 
usefulness  combined  with  the  head  of  infringement,  as  re 
gards  the  right  of  the  pursuers  to  pursue  the  defenders,  th( 
course  taken  was  such  as  to  have  led  to  a  singular  resul 
upon  the  application  that  was  made  for  a  new  trial.  Th 
583]  jiiry?  not  unanimously,  but  by  a  majority,  *ha( 
decided  all  the  issues  originally  in  favor  of  the  pursuer.  I 
bill  of  exceptions  was  thereupon  tendered ;  and  without  ei 
tering  into  more  detail  on  the  subject,  I  may  say  that  th 
course  the  matter  took  was  this :  when  it  came  up  to  th 
First  Division,  the  court  was  of  opinion  that  the  matter  ha 
not  been  properly  laid  before  the  jury,  and  that  there  wa 
a  primary  question  with  regard  to  the  patent  itself,  whic 
ought  to  be  considered  before  they  came  to  their  conclusio 
upon  either  the  infringement  or  the  novelty  of  the  inventioi 
That  question  was  as  to  whether  or  not,  whatever  the  thin 
was,  whether  new  or  otherwise,  it  had  been  suflBlcientl 
clearly  described  and  claimed  in  the  specification. 

Accordingly,  the  case  went  back,  more  pro  fcynna^  I  ma 
say,  than  anything  else,  upon  this  question  to  another  tria 
and  the  learned  judge  who  then  presided  directed  the  jur 
as  a  matter  of  law,  with  such  amount  of  evidence  only 
was  necessary  to  raise  that  issue,  that  the  specification  its< 
was  bad ;  because,  regard  being  had  to  the  first  claim  (t 
other  claims  were  not  further  entered  into),  there  was  nol 
sufficiently  clear  statement  on  the  part  of  the  patentee 
tvhat  his  invention  really  consisted,  and  what  it  was  tb 
the  general  public  were  excluded  from  in  consequence 
the  ndvelty  of  the  invention,  and  what  it  was  that  they  wt 
at  liberty  to  do ;  it  being  admitted  that  a  great  many  of  t 
particular  portions  of  the  machinery  in  question,  indeed 
think  the  counsel  for  the  patentee,  in  arguing  the  case 
the  bar,  said  he  was  ready  to  admit  that  the  whole  of  1 
particular  movements  in  question,  were  in  themselves  a 
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existing  separately,  as  distinct  from  a  combination  of  them, 
matters  which  had  been  previousl/  known. 

Well,  my  Lords,  that  being  the  case,  the  judges  extended, 
as  it  appears  to  me,  with  great  respject,  the  doctrine  of  Fox- 
toeU  V.  Boslock  (')  in  their  application  of  it  to  this  case.  Jt 
was  there  held — ^and  that,  I  think,  was  all  that  was  held — 
that  it  is  not  competent  to  a  man  to  take  a  well-known  ex- 
isting machine,  and  having  made  some  small  improvement, 
to  place  that  before  the  public,  and  say:  "I  have  made  a 
better  machine.  There  is  the  sewing  machine  invented  by 
so  and  so ;  I  have  improved  upon  that.  That  is  mine ;  it  is 
a  much  better  machine  than  his."  That  will  *not  [584 
do ;  you  must  state  clearly  and  distinctly  what  it  is  in  which 
you  say  you  have  made  an  improvement.  *  To  use  an  illus- 
tration which  was  adopted,  I  think,  by  Lord  Justice  James 
in  another  case,  it  vail  not  do,  if  you  have  invented  the 
gridiron  pendulum,  to  say,  ''I  have  invented  a  better  clock 
than  anybody  else,"  not  telling  the  public  what  you  have 
done  to  make  it  better  than  any  other  clock  which  is  known. 

That  principle  was  laid  down  in  Foxwell  v.  BostocJc  (*), 
and  I  do  not  think  that  anything  further  was  intended  to  be 
determined  in  that  case.  It  could  not  have  been  meant  in 
that  case  to  say  that  where  that  happens,  which  may  well 
hapi)en,  that  a  person,  arranging  his  machinery  in  a  totally 
different  way  from  the  way  in  which  it  has  ever  been  before 
arranged,  although  every  single  particle  of  that  machinery 
is  a  well-known  implement,  produces  an  improved  effect  by 
his  new  arrangement,  that  new  arrangement  cannot  be  the 
sabject  of  a  patent.  It  may  be  that  tne  levers  may  be  per- 
fectly w^ell  known  in  their  mode  of  action,  and  it  may  be 
that  all  the  other  separate  portions  of  the  machinery  to 
which  the  patent  relates  may  be  perfectly  well  known ;  but 
if  he  says :  "I  take  all  these  well-known  parts,  and  I  adjust 
them  in  a  manner  totally  different  from  that  in  which  they 
have  ever  before  been  adjusted ;  I  have  found  out  just  what 
it  is  that  has  made  these  parts,  though  they  may  have  been 
ased  in  machinery,  fail  to  produce  their  proper  effect,  and 
it  is  this,  that  they  have  not  been  properly  arranged;  I 
have  therefore  reconsidered  the  whole  matter,  and  put  all 
these  several  parts  together  in  a  mode  in  which  they  never 
were  before  arranged,  and  have  produced  an  improved  effect 
by  so  doing," — ^I  apprehend  it  is  competent  to  that  man  so 
to  do,  and  that  it  would  be  perfectly  impossible  for  him  to 
say  what  is  new  and  what  is  old,  because  ex  concessis  it  is 
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all  old,  nobody  ever  before  used  it  in  the  manner  in  whicli 
he  has  used  it. 

That,  my  Lords,  I  apprehend  is  the  principle  of  a  patent 
for  a  combination.  It  seems  to  me  that  that  is  just  what 
this  gentleman  claims  to  have  done.  Whether  or  not  he 
has  really  done  it  will  remain  to  be  seen.  It  is  true  enougl 
that  a  majority  of  the  jury  in  one  case  found  in  his  favor 
but  this  question  will  have  to  be  tried,  and  will  have  to  hi 
585]  decided  after  the  case  has  been  remitted  *as  has  beei 
proposed  by  the  noble  and  learned  Lord  on  the  woolsack. 

Now  what  is  it  that  the  patentee  takes  upon  himself  t( 
say  ?  He  simply  tells  you  in  the  fcst  part  of  his  lettert 
patent:  ^'Our  said  invention  consists  in  new  or  improvec 
simple  and  most  efficient  modes  of  and  arrangements  o: 
mecnanism  for  actuating  the  set  or  sets  of  compound  oi 
'multiple'  shuttle-boxes  of  looms  for  weaving  striped 
checked,  and  other  ornamental  or  figured  fabrics." 

Then  he  proceeds  to  describe  that  combination  which  h( 
Bays  effects  this  new  and  improved  mode ;  and  he  divide! 
for  that  purpose  the  composition  of  a  loom  into  two  mail 
parts,  which  he  calls  the  check  shuttle-box  moving  mechan 
ism,  and  the  pattern  mechanism.  That  is  well  known  t 
those  engaged  in  this  particular  pursuit,  and  there  is  n( 
question  that  any  workman  at  all  skilled  in  the  manufactur 
would  be  able  directly,  from  this  description,  to  do  tha 
which  the  patentee  says  he  desires  to  have  done  for  the  pui 
pose  of  effecting  his  improvement.      There  are  but  tw 

Earts  ;  namely,  hrst,  the  one  part  which  brings  the  shuttk 
ox  up  to  the  point  where  the  delivery  is  to  take  place  c 
the  thread,  exactly  in  such  a  position  as  to  be  suitable  fo 
the  work  in  hand ;  and,  secondly,  the  mode  of  connectin 
that  with  the  pattern  mechanism  which  guides  and  direct 
the  threads  so  that  they  may  take  their  proper  course  i 
weaving  and  effectuating  the  pattern  which  is  to  be  pre 
duced.  The  patentees  tell  you  they  have  directed  thei 
attention  to  wnat  they  call  these  two  ''main  parts."  Hai 
iug  done  that  they  divide  the  parts  carefully ;  not,  howevei 
always  with  extreme  precision,  inasmuch  as  sometimes  the 
throw  into  what  they  call  the  check  shuttle-box  moving  a] 
paratus  two  or  three  numbers  which  they  afterwards  seei 
to  include  in  the  pattern  apparatus  as  being  a  portion  i 
that.  But  I  apprehend  there  is  no  confusion  introduced  h 
so  doing,  because  the  numbers  are  all  given  ;  every  portic 
of  the  machinery  is  well  described,  well  figured,  and  wc 
numbered,  and  no  mistake  can  be  made  as  to  what  portioi 
of  the  machine  they  iiltend  to  describe  and  to  use. 
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Having  done  that,  I  take  occasion  to  notice,  with  reference 
to  the  claim  at  the  end  of  the  patent,  that  the  patentees 
inform  the  public  that : 

"Although  the  new  check  shuttle-box  moving  mechanism 
(numbers  1  to  29)  *has,  so  far,  teen  only  shown  and  [586 
described  as  applied  to  a  three  shuttle-box  loom,  it  is 
equally  applicable  for  working  a  four,  five,  or  six  shuttle- 
box,  and  It  can  be  worked  with  the  pattern  mechanism  of 
check  looms  now  in  use  where  these  are  in  a  good  state 
and  of  a  suitable  construction  and  ^only  the  snuttle-box 
moving  mechanism  re(juired,  and  many  oi  its  improvements 
Id  the  pattern  mechanism  numbers  30  to  62  may  be  applied 
to  other  pattern  barrels  and  mechanism  heretofore  or  now  in 
use  for  check  shuttle-boxes." 

It  is  rather  important  to  notice  that  with  reference  to  the 
claim  at  the  end  of  the  patent,  because  what  they  say  is 
this:  first,  we  have  made  a  new  combination  which  runs 
through  the  whole  arrangement  of  pattern  loom  weaving ; 
we  have  made  a  whole  set  of  apparatus  which  we  call  the 
check  shuttle-box  moving  apparatus ;  and  the  junction  of 
that  check  shuttle-box  moving  apparatus  which  we  have  so 
.  framed  in  a  new  combination,  we  apply  also,  by  a  process 
which  is  a  new  combination,  to  a  certain  pattern  part  of  the 
apparatus  which  we  have  here  in  our  patent  described  and 
figured.  But  they  say :  It  is.  not  necessary  that  you  should 
take  our  combination  for  pattern  machinery ;  you  may  if  you 
like  take  your  own  combination  of  pattern  machinery  and 
apply  it  to  our  new  check  shuttle-box  moving  machinery, 
or  vice  versa;  you  need  not  take  our  check  shuttle-box 
moving  machinery,  but  you  may  take  our  pattern  machinery 
•  and  apply  your  own  check  shuttle-box  moving  machinery 
to  that. 

Therefore  you  would  expect  a  priori  that  when  you  come 
to  the  descnption  of  the  claim  you  would  find  that  they 
would  claim  lor  the  general  combination  of  the  whole,  and 
they  would  also  wish  to  secure  (as  they  are  entitled  to  secure, 
if  it  be  novel  and  useful],  the  one-half  of  their  machinery, 
namely,  the  machinery  for  moving  the  check  shuttle-boxes 
according  to  the  improved  combination ;  they  would  also 
wish  to  secure  the  other  half,  their  pattern  machinery,  ac- 
cording to  their  new  combination  for  that.  So  they  say — 
There  are  three  things  you  must  not  do.  You  must  not  put 
your  whole  machinery  into  a  combination  which  will  follow 
ours  with  reference  to  the  complete  machine.  You  must 
not  put  your  check  shuttle-box  moving  machinery  into  a 
combiuation  which  will  be  our  combiuatiou  for  that  pur- 
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pose.  You  must  not  put  your  pattern  machinery  into  a 
combination  which  will  be  our  combination  for  tnat  par- 
ticular purpose. 

That,  my  Lords,  is  what  it  appears  to  me  the  patentees 
587]  have  Mone  by  the  claims  which  are  contained  at  the 
end  of  the  patent : 

**  Having  thus  particularly  described  the  nature  of  om 
said  invention,  and  the  manner  in  which  the  same  is  or  may 
be  performed,  we  have  to  state  that  we  do  not  restrict  our- 
selves to  the  precise  details  herein  described  or -delineated, 
but  what  we  believe  to  be  novel  and  original,  and  therefore 
claim  as  the  invention  secured  to  us  by  the  hereinbefore  1i 
part  recited  letters  patent,  is — First,  the  construction  and 
arrangement  of  the  parts  of  pattern  mechanism  and  shuttle- 
box  moVing  and  holding  mechanism  as  herein  distinguished 
generally." 

That  seems  to  me  to  be  the  one  great  claim  for  the  whole, 
They  say — We  cannot  tell  you  that  this  part  or  that  part  oi 
the  other  part  is  in  itself  a  new  engine  or  a  new  machine 
but  we  tell  you  that  our  combination  of  all  those  parti 
into  a  complete  machine,  affecting  both  the  shuttle-box  mov 
ing  apparatus  and  the  pattern  apparatus,  is  a  new  combina 
tion,  and  we  claim  to  be  capable  of  carrying  that  out  in  ai 
an  improved  manner  under  the  specification  in  our  letter 
patent. 

Well,  my  Lords,  that  may  or  may  not  b6  true — that  wil 
have  to  be  decided.  It  may  or  may  not  be  true  that  it  i 
novel  and  that  no  one  ever  combined  it  in  that  way  before- 
it  may  or  may  not  be  true  that  when  the  combination  is  s< 
effected  it  is  of  any  use.  It  may  be  that  the  old  combina 
tion  is  as  good  as  the  new,  and  that  no  useful  purpose  i 
effected.  That  again  will  have  to  be  for  the  consideration  c 
the  jury.  But  what  the  learned  judge  who  directed  th 
issue  to  the  jury  at  the  trial,  and  what  the  learned  judge 
who  concurred  upon  the  subsequent  review  of  the  case,  hav 
done  in  this :  The  jury  were  told  that,  according  to  Fox^wei 
V.  Bostock  ('),  there  is  no  claim  for  anything  in  the  tin 
claim  which  is  here  made — nothing  specifically  pointing  or 
anything  new  which  the  patentees  describe  as  being 
novelty ;  whereas,  my  Lords,  it  appears  to  me,  I  confesi 
that  as  far  as  their  words  go  in  their  claim  (it  is  for  them  t 
make  out  their  case),  they  have,  claimed  sufficiently  di 
tinctly  a  total  and  complete  combination  ;  from  1  to  64  the 
have  put  together  every  single  number  in  a  certain  order  an 
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manner.  Of  course  it  may  said  that  this  does  not  preclude 
a  question  as  to  the  substitution  of  a  mechanical  equivalent 
which  may  be  substituted  in  one  place  or  another,  with 
*the  particular  object  the  patentees  had  in  view.  [588 
For  example,  as  one  of  the  learned  judges  put  it,  if  the 
machine  were  turned  upside  down  instead  of  putting  it  the 
right  side  upwards,  would  a  i)erson  on  that  ground  be 
allowed  to  say  he  had  not  been  infringing  the  patent  ?  In 
all  other  respects  this  combination,  if  mvaded,  will  only  be 
invaded  by  that  which  breaks  in  on  the  whole  combination 
which  the  patentees  have  here  described  in  their  first  claim, 
and  which  they  say  they  prohibit  the  public  from  using  on 
account  of  these  their  letters  patent. 

Then  you  come  to  the  second,  third,  and  fourth  claims. 
The  second  claim  turns  on  what  I  said  you  would  expect  to 
find — a  claim  as  regards  a  combination  which  shall  imitate 
the  patentees'  check  shuttle-box  moving  machinery.  The 
third  relates  to  a  combination  which  shall  imitate  their  pat- 
tern machinery,  and  the  fourth  is  also  directed  to  a  combi- 
nation that  shall  imitate  in  another  respect  their  pattern 
machinery. 

Now,  my  Lords,  the  patentees  having  therefore  said  we 
have  here  one  total  combination  which  is  new ;  having  said 
we  have  here  three  special  parts  which  are  wholly  new  in 
combination,  I  apprenend  tney  have  both  told  you  what 
they  claim,  and  they  have  done  another  thing  which  appears 
to  the  noble  and  learned  Lord  on  the  woolsack  to  be  neces- 
sary (and  in  that  I  entirely  concur),  they  have  by  the 
special  claim  made  under  the  other  three  heads  warned  oflf 
the  public  from  those  heads,  and  have  left  open  and  have 
made  no  claim,  and  are  not  to  be  treated  as  having  in  any 
way  made  a  claim  unduly  or  improperly  to  anything  more 
than  the  first  total  combination  runnmg  through  the  whole, 
the  subordinate  combination  running  througn  all  the  de- 
scription up  to  32  for  the  check  shuttle-box  moving  ma- 
chinery, and  the  two  other  subordinate  combinations  going 
op  to  the  higher  numbers  64  or  Q5y  which  compose  the  part 
oi  the  combination  for  effecting  and  making  the  pattern 
machinery. 

Under  these  circumstances,  my  Lords,  with  that  diffidence 
which  one  ought  to  feel  in  differing  from  so  many  of  the 
learned  judges  in  the  court  below,  I  am  of  opinion  that  this 
interlocutor  of  the  Court  of  Session  cannot  be  sustained  and 
mast  be  reversed  with  the  direction  proposed  by  the  noble 
and  learned  Lord  on  the  woolsack. 
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589]  *LoRD  Penzance  :  My  Lords,  I  agree  in  the  course 
which  your  Lordships  have  been  advised  to  take,  and  will 
shortly  state  my  reasons. 

In  this  case  all  questions  of  fact  have  been  v^ithdrawn 
from  the  jury,  the  speciftcation  ha&  been  held  to  be  bad, 
and  the  patent  consequently  void  in  law  ;  and  the  question 
is,  whether  the  direction  of  the  learned  judge  to  that  effect 
was  erroneous  or  not. 

The  objection  taken  to  the  specification,  as  I  gather  it 
from  the  opinions  of  the  judges  in  the  Court  of  Session,  18 
as  follows : 

*' There  is  no  statement  that  any  part  or  parts  of  the 
mechanism  are  new,  or  that  any  part  or  parts  are  old  or  dis- 
claimed. The  claim  is  simply  for  the  construction  of  the 
pattern  mechanism,  and  the  arrangement  of  its  parts  in  the 
new  and  improved  manner  described  and  shown  in  the  draw- 
ings,  and  for  the  construction  of  the  shuttle- box  moving  and 
holding  mechanism,  and  the  arrangement  of  its  parts  in  the 
new  and  improved  manner  described  in  the  specincation  and 
shown  in  the  drawings.  Each  of  these  mechanisms  it  is  said 
is  described  in  the  specification  and  shown  in  the  drawings 
as  a  whole,  and  thus  the  claim  is  in  effect  for  the  two  entire 
machines,  without  even  an  attempt  to  state  in  what  the 
novelty  of  either  the  one  or  the  other  consists." 

And  again : 

"The  combination  must  be  claimed  as  a  combination,  and 
be  so  described  as  to  show  intelligibly  what  is  the  noveltj 
and  what  the  merit  of  the  invention.  There  is  no  disco verj 
or  explanation  of  the  novelty ;  on  the  contrary,  the  clain 
is  simply  in  each  case  for  the  whole  machine  as  shown  in  the 
drawings  and  specification.  The  patent  is  therefore  void  a; 
claiming  too  much." 

These  observations  made  by  the  Lord  President  are  directec 
to  the  first  claim  in  the  specification  (to  which  alone  exeep 
tion  has  been  taken),  and  the  substance  of  them,  as  I  under 
Btand  them,  is  this,  that  the  patentee  has  claimed  as  thi 
subject  of  his  patent  the  whole  of  an  entire  combination  o 
mechanism,  which  he  has  fully  described,  but  has  not  gon 
on  to  state  whether  any,  and,  if  so,  which  of  the  parts  o 
this  combination  are  new  or  old;  further,  that  he  has  no 
explained  the  merit  of  his  invention,  and  that  therefore  hi 
])atent  is  void  as  claiming  too  much. 

It  will  not  be  denied  that  a  valid  patent  may  be  grantet 
for  a  new  combination  of  parts,  all  of  which  are  old.  1 
so,  the  question  arises,  how  should  the  claim  for  such 
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combination  be  described  ?    The  patentees  in  this  case  have 
eaid: 

"  What  we  believe  to  be  novel  and  original,  and  therefore 
claim  as  onr  invention,  *is  the  combination  and  ar-  [590 
langement  of  parts,  &c.,  ....  in  the  new  maimer  described 
and  shown  in  the  drawings." 

Is  not  this  a  statement  of  what  the  novelty  consists  in  ? 
The  claim  is  confined  to  the  combination,  and  the  natnre  of 
the  combination  is  fnlly  described  both  by  words  and  draw- 
ings. They  lay  no  claim  to  novelty  in  anv  particular  part 
or  subordinate  combination  of  parts,  but  they  say  that  the 
"noveltj"  consists  in  the  entire  arrangement  of  the  whole 
made  *'m  the  new  manner"  described.  What  they  say  in 
effect  is,  that  such  an  entire  combination  has  never  been  con- 
trived before,  and  that  it  is  a  useful  one. 

Having  thus  described  what  the  novelty  consisted  in,  were 
they  bound  to  go  further  and  state  in  what  the  noveltv  did 
not  consist  ?  in  other  words,  to  point  gut  everything  that  in 
the  several  parts  or  the  subordinate  combinations  of  them 
might  be  old  and  had  been  previously  used  ?  I  cannot  think 
that  they  were,  or  that  there  is  any  authority  in  law  for  this 
requirement.  If  such  a  task  were  attempted  to  be  fulfilled 
in  reference  to  a  machine  so  old,  so  largely  altered,  and  so 
greatly  improved  from  time  to  time  as  the  weaving  loom,  it 
IS  not  too  much  to  say  that  it  would  be  hardly  possible  to 
fulfil  it  without  insufliciency  or  error.  If  the  patentee  accu- 
rately defines  on  the  face  of  his  specification  his  real  inven- 
tion, and  the  limits  within  which  that  which  he  claims  as  a 
novelty  is  confined,  he  is  not  bound,  as  it  seems  to  me,  to 
go  further  and  specify  how  it  is,  and  why  it  is,  that  his  in- 
vention is  novel,  or  recapitulate  all  the  particulars  in  which 
it  differs  from  preceding  arrangements. 

The  cases  that  have  been  cited  at  the  bar  are  all  cases  of  a 
very  different  description.  They  are  cases  in  which  the 
fcbcts  have  been  ascertained;  and  it  has  turned  out  that 
while  the  specification  claimed  an  entire  combination,  the 
real  invention  resided  in  something  short  of  that  entire  com- 
bination, and  consequently  the  patent  has  been  held  void 
as  claiming  too  much,  in  all  of  them  this  proposition  is 
insisted  upon,  that  a  patentee  who  has  invented  a  particular 
combination  of  parts,  which  combination  forms  a  portion 
only  of  a  larger  combination,  or  of  an  entire  machine,  is 
bound  in  his  specification  to  limit  his  claim  or  description  of 
the  thing  invented  to  the  particular  combination  in  which 

16  En«.  Rep.  24 
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591]  the  *invention  resides,  and  that  if  in  place  of  so  doing 
he  describes  or  claime  the  larger  combination,  or  the  whole 
machine,  his  patent  is  void. 

TJiis  doctrine  in  respect  of  patents  is  to  be  found  shortly 
and  clearly  stated  nearly  one  hundred  years  ago  in  the 
passage  quoted  in  the  respondent's  case,  at  p.  9 :  ''  The  pat- 
ent must  not  be  more  extensive  than  the  invention ;  there- 
fore if  the  invention  consist  in  an  addition  or  improvement 
only,  and  the  patent  is  for  the  whole  machine  or  manu- 
facture, it  is  void  ;"  per  Lord  Mansfield  in  different  cases; 
and  per  Justice  Buller  in  Rex  v.  Else^  a.d.  1786  (').  From 
that  time  to  the  present  this  doctrine  has  been  sustained ; 
but  in  all  the  cases  in  which  it  has  been  applied  to  defeat  a 
patent,  the  real  nature  of  the  invention  has  been  ascertained 
by  the  proper  judges  of  the  facts,  whether  court  or  jury, 
aa  the  case  may  be  ;  and  the  description  in  the  patent,  when 
compared  with  the  real  invention,  has  been  K)und  to  be 
la^er  than  the  invention  which  it  professed  to  describe. 

Bat  it  is  obviously -impossible  to  apply  a  doctrine  of  this 
kifid  to  a  case  in  which  the  court  has  nothing  before  it  but 
the  specification  itself,  and  this  is  the  state  oi  things  in  the 
present  case  ;  for  although  the  evidence  in  the  case  was  put 
in  pro  formd^  and  was  therefore  before  the  court,  the  con- 
clusions of  fact,  as  to  the  nature  of  the  pursuer's  invention, 
remained  to  be  drawn  by  the  jury,  and  in  the  course  which 
the  case  took  under  the  direction  of  the  learned  judge  were 
never  drawn  at  all. 

Tlie  important  distinction,  therefore,  between  the  cases 
cited  and  the  present  is,  that  in  the  present  case,  in  the  stage 
at  which  it  had  arrived,  no  valid  objection  to  the  specifica- 
tic»n  could  be  entertained  which  was  not  apparent  on  the 
face  of  the  specification  itself ;  whereas,  in  the  cases  alltlded 
to  the  specification  was  condemned  only  upon  a  comparison 
with  the  real  invention.  Thus,  in  Clarke  v.  Aider)  the 
whole  facts  were  before  the  learned  judge,  who  had  to  decide 
on  fact  as  well  as  law.  In  Parkas  v.  StepJiensi^)  the  judge 
was  again  judge  of  both  law  and  fact — the  facts  were 
fully  before  the  court,  and  the  real  invention  compared 
59^]  *with  the  specification.  The  learned  judge  said  that 
'Uke  sufficiencv  of  the  specification  was  a  question  of  fact,'' 
and  ended  by  aeciding  tliat  the  defendant  had  not  in  fact 
infringed  the  plaintiflrs  patent. 

Finally,  in  JFoxwell  v.  Bostock  (*),  the  case  so  much  relied 
upoa,  the  true  invention  was  declared  by  the  Lord  Chan- 


(^)  Bullcr's  Nisi  Prius,  p.  76. 
O  21  W.  U.,  456-764. 


(^)  L.  R.,  8  Eq.,  350. 
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cellor,  who  was  judge  ot  both  law  and  fact,  to  consist  in  a 
single  shaft  with  certain  cams  upon  it ;  whereas  the  plain- 
tiff, in  his  specification,  had  described  as  his  invention  an 
entire  sewing  machine.  It  was  to  this  state  of  things,  this 
yariance  between  the  actual  invention  and  the  description  of 
it,  the  invention  residing  only  in  a  part,  and  the  description 
of  the  invention  embracing  the  whole,  of  a  sewing  machine, 
that-  Lord  Westbury's  remarks  were  addressed  when  he 
said  :  "I  must,  therefore,  lay  down  the  rule  that  in  a  pat- 
ent lor  an  improved  arrangement  or  new  combination  of 
machinery  the  specification  must  describe  the  improvement 
and  define  the  novelty  otherwise  and  in  a  more  specific  form 
than  by  the  general  description  of  the  entire  machine,  it 
must,  to  use  a  logical  phrase,  *  assign  the  differentia^  of 
the  new  combination."  The  entire  machine  in  that  case  was 
a  sewing  machine;  the  new  combination  was  "an  arrange- 
ment oi  three  cams  on  one  shaft ;"  and  Lord  Westbury 
held  that,  although  ''it  was  true  that  the  cams  and  the 
shaft  were  described  indiscriminately  with  the  rest  of  the 
machine  in  the  specification,  there  was  Nothing  to  indicate 
that  it  was  this  addition  which  constituted  the  improved  ar- 
rangement or  new  combination."  By  "assigning  the  dif- 
ferentia'^^  there  I  understand  Lord  Westbury  to  have 
meant  that  where  the  patentee's  inveintion  only  extended  to 
a  portion  of  an  entire  machine,  he  must  point  out  the  limits 
of  that  portion,  distinguishing  it  from  the.  rest  of.  the  ma- 
chine of  which  it  forms  a  part. 

But  what  has  the  duty  thus  cast  upon  the  patentee  in 
cases  of  that  description  to  do  with  the  present  case,  in 
which  the  patentees,  on  the  face  of  their  specification,  claim 
that  "  what  is  novel  and  original"  is  not  any  portion  of  an 
entire  combination,  but  the  entire  combination  itself  ?  On 
the  face  of  the  specification  Tion  *constat  that  their  [593 
invention  does  consist  in  anything  short  of  that  entire  com- 
bination, or  that  it  would  be  adequately  described  by  any 
words  which  did  not  include  the  whole  of  it. 

Some  confusion  appears  to  me  to  have  been  imported  into 
the  argument  of  the  case  by  opening  the  question  of  what 
will  Simount  to  an  infringement  of  a  patent,  which,  like  the 
present,  claims  as  novel  an  entire  combination  of  several 
parts,  many  of  which  may  be  old.  This  question,  I  think, 
IS  quite  separate  and  distinct  from  the  sufficiency  of  the 
specification  on  the  face  of  it,  which  is  all  that  we  have  to 
do  with  here. 

But  the  case  of  Lister  v.  Leather  (*)  has  been  cited  and 

(')  8  El.  «fe  Bl,  1004. 
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commented  upon  as  an  authority  for  the  proposition  that  a 
patent  for  a  combination  covers  and  protects  all  subordinate 
combinations,  or  parts,  or  at  least  such  of  them  as  are 
'^  new  and  material."  It  is  plain,  however,  that  that  case 
did  not  go  this  length.  It  decided  nothing  more  than  this : 
that  though  the  patent  is  for  a  combination,  it  does  not  fol- 
low that  there  can  be  no  infringement  of  it  unless  eveir 
part  of  that  combination,  without  exception,  is  pirated. 
What  the  court  said  was,  that  the  taking  of  a  subordinate 
part  or  parts  of  the  combination  might  be,  not  that  it  neces- 
Bfirily  would  be,  an  infringement  of  the  patent :  and  that, 
whether  it  would  be  so  or  not  depended,  as  the  Court  of 
Error  said,  "upon  what  the  parts  taken  were,  how  they 
contributed  to  the  object  of  tne  invention,  and  what  rela- 
tion they  bore  to  each  other." 

This  only  amounts  to  saying  that  on  a  question  of  in- 
fringement  the  essential  nature  of  the  invention  will  be  re- 
garded ;  and  that  there  may  be  cases  in  which,  though  the 
f patent  is  for  an  entire  combination  of  numerous  parts,  a  col- 
asive  imitation  of  that  invention  may  be  effected  though 
some  detail  of  the  combination  is  omitted  or  changed, 
which  is  a  doctrine  familiar  enough  in  patent  law. 

Upon  the  whole,  then,  I  am  of  opinion  that  the  direction 
of  the  learned  judge  cannot  be  sustained.  The  case  must, 
I  think,  go  to  a  jury  ;  and  if  on  the  evidence  there  is  room 
for  the  jury  to  find  that  the  novelty  and  usefulness  of  the 
pursuer's  arrangements — ^in  other  words,  the  pursuer's 
594]  invention — consists  in  *anything  short  of  tne  entire 
combination  mentioned  in  their  first  claim,  the  jury  should 
be  directed  that,  in  the  event  of  their  arriving  at  that  con- 
clusion, they  should  find  for  the  defenders  on  the  pursuer's 
issue  of  infringement,  on  the  ground  that  the  patent  is  void 
in  law. 

Interlocut&r  of  the  IB^th  qf  January^  1876,  reversed; 
and  case  remitted  with  a  declaration  that  the 
exception  ought  to  have  been  allowed,  and  a  new 
trial  had. 


Agents  for  the  appellants : 
Agent  for  the  respondents : 


Orahames  &  Wardlaw. 
Oeorge  FaithfuU. 
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*Thiimbasawmy  Mudelly  and  Another,  Defen-  [241 
dants;  and  Mahomed  Hossain  Rowthen  and  Otners, 
Plaintiffs. 

ON   APPEAL   FROM   THE   HIQH    COURT   AT   MADRAS. 

UtufrHetuary  Mortgage — Agreement  for  absolute  Sale  of  mortgaged  Propertg — Cofi- 
ttmction — Mortgage  by  Conditional  Sale, 

By  a  deed  purporting  to  be  one  of  osafractoary  mortgage,  dated  2d  of  July,  1816, 
the  mortgagors  agreed  to  pay  to  the  mortgagee,  who  was  put  in  possession,  2,600  pons 
and  interest,  stipulating  that  the  rents  of  the  mortgaged  lands  should  be  applied, 
first,  in  payment  of  government  revenue ;  second,  in  payment  of  the  salary  of  a 
numager ;  third,  in  reduction  of  the  mortgage  debt.  It  was  then  provided  that  2,000 
pfins  should  be  repaid  by  instalments;  namely,  on  the  9th  of  April,  1816,  600  pons; 
on  the  10th  of  April,  1817,  600  pons ;  and  on  two  subsequent  dates  two  several  sums 
of  600  pons.  The  mortgagors,  in  reference  to  the  balance  then  remaining,  covenanted 
as  follows:  "And  in  the  year  1819-20  a  settlement  of  the  accounts  of  the  receipts 
and  disbursements  shall  be  made,  and  any  amount  that  may  be  due,  after  deducting 
payments  out  of  the  principal  and  interest  as  aforesaid,  we  undertake  to  pay  in  cash 
in 'fall  "on  a  particul|ir  day  named,  and  to  "redeem  the  mortgage."  In  default 
whereof  the  land  should  be  valued,  and  the  mortgagee  should  buy  at  that  valuation 
so  much  thereof  as  would  satisfy  the  balance  due  to  him,  the  mortj^agors  remaining 
liable  for  any  unpaid  balance  of  debt  which  might  remain  due  after  the  whole  o? 
the  said  land  was  purchased  as  aforesaid. 

None  of  the  instalments  were  paid,  and  no  settlement  of  accounts  was  come  to. 
The  debt,  however,  was  admitted,  assuming  the  transaction  to  be  one  of  mortgage 
only,  to  have  been  liquidated  in  1866-7  :  • 

Held  that  this  mortgage  was  not  one  by  conditional  sale,  and  that  tlie  mortgagors 
were  entitled  toihe  lands  with  mesne  profits  from  1866-67.  No  presumption  arises 
that  the  agreement  for  absolute  sale  in  certain  events  was  ever  carried  out  between 
the  parties  according  to  its  terms,  the  contemplated  settlement  of  accounts  being  a 
neceaeary  preliminary  to  the  performance  of  that  contract. 

PaUaihiramier  v.  Veneatarow  Naicken  and  Others  (*)  explained  and  approved.  It 
refers  exclusively  to  mortgages  by  conditional  sale,  and  rules  that  on  breach  of  the 
condition  the  safe  becomes  absolute. 

Q)  Freeent:    Sib  James  W.  Colvtle,  Sib  Babres  Peaoook,  Sib  Momtaoue  E. 
Smith,  and  Sib  Robebt  P.  Gollieb. 
(*)  13  Moore's  Ind.  Ap  Ca.,  660. 
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But  qucere,  whether  in  case  of  mortgages  by  conditional  sale  executed  since 
SI49]  *1858  the  parties  must  not  be  held  to  have  contracted  in  reference  to  an 
erroneous  course  of  decisions  then  commenced  in  Madras  (and  subsequently  followed 
in  Bombay)  to  the  effect  that  no  such  sale  can  ever  become  absolute,  not  even  by 
foreclosing  the  equity  to  redeem. 

The  respondents  represented  certain  persons  who,  in 
1815,  were  the  mirasi  proprietors  of  eight  shares  in  Rajagiri, 
which  comprised  within  its  limits  the  village  of  Manmoda. 

The  appellants  were  the  grandsons  of  one  Samindadha 
Mudaliar,  who  had  money  transactions  with  the  said  mirasi 
proprietors. 

On  the  2d  of  Jnly,  1815,  the  mirasidars  executed  a  docu- 
ment in  the  name  of  Appavoo,  but  really  for  the  benefit  of 
Samindadha,  which  recited  that  they  had  borrowed  from 
him  1,000  pons  in  cash,  and  that  they  owed  him  a  further 
sum  of  1,500  pons  for  a  debt  due  by  them  to  a  third  party, 
which  the  latter  had  assigned  over.  For  this  sum  the  in- 
strument stated  that  *' we  have  mortgaged  to  you,  and  pat 
i^ou  in  possession  of  25  velies,  7  maws,  and  76^^  gulies  of 
and  in  the  viUage  of  Manmoda."  The  stipulations  for  pay- 
ment were  as  follows : 

*'This  principal  sum  of  two  thousand  and  five  hundred 
pons  we  agree  to  pay,  with  interest,  at  one  fanam  per  ten 
pons  per  mensem  ;   (the  following  are)  the  particulars  of 

f payments ;  instalments  (are  as  follows) ;  as  the  said  pidagai 
liamlet)  of  Manmoda  has  been  mortgaged  to  you,  and  pos- 
session given,  you  shall  employ  men  and  carry  on  cultiva- 
tion in  the  said  pidagai  (hamlet),  and  out  of  the  income 
realized  pay  in  the  first  instance  pons  218  and  fanams  H 
(two  hundred  and  eighteen  pons  and  one  and  a  half  fanams), 
the  amount  of  Jamalandis  (assessment)  fixed  on  the  said 
land,  to  the  cirkar  (government),  year  after  year,  and  obtain 
receipts  (for  the  same).  We  shall  debit  ourselves  48  pons 
per  annum,  at  4  pons  per  mensem,  on  account  of  the  salary 
of  your  nominee  in  tne  said  pedagais  (hamlets),  and  you 
shall  take  to  the  credit  of  your  bond  any  surplus  that  may 
remain.  The  instalments  for  this  money  (are  as  follows) : 
To  be  paid  on  the  30th  of  Panguni  of  Icuva  corresponding 
to  (9th  of  April,  1816),  pons  500  ;  on  the  30th  of  Panguni  of 
Dhata  (con-esponding  to  10th  of  April,  1817)  pons  500.  On 
the  30th  Panguni  of  Iswara  corresponding  to  .  .  .  pons 
500 ;  on  the  30th  Panguni  of  Bahudhania,  corresponding 
243]  *to  .  .  .  pons  500 ;  alid  in  the  year  Pramadhi,  corre- 
sponding to  (1819-20)  ...  a  settlement  of  the  accounts  of 
the  receipts  and  disbursement  shall  be  made,  and  any 
amount  that  may  be  due  after  deducting  payments  made 
out  of  the  principal  and  interest  as  aforesaid  we  undertake 
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to  pay  in  cash  in  f  nil  on  the  30th  of  Pangnni  of  the  said 
year,  corresponding  to  the  .  .  .  and  to  redeem  the  mort- 
gage. If  by  the  30th  Pangnni  of  the^said  Pramadhi,  corre- 
sponding to  the  (9th  of  April,  1820),  the  money  be  not  paid 
uoin  fnll,  and  a  balance  stiU  remain  dne,  you  yourself  shall 
taKe,  hold  and  enjoy  such  of  the  lands  (herein)  as  you  may 
like,  and  as  may  be  equivalent  to  the  balance  due,  at  pons 
iifty  per  veli,  as  if  under  the  terms  of  a  deed  of  absolute 
sale.  The  said  pedagai  (hamlet)  consists  of  velies  25,  maws 
7,  and  gulies  76iV,  and  their  value  is  pons  1,269  and  fanams 
3}.  If  the  balance  due  exceed  this  amount,  the  25  velies,  7 
maws,  and  76tV  gulies  of  the  land  aforesaid  shall  pass  (to 
you^,  as  under  an  absolute  sale,  for  one  thousand  two  hun- 
dred and  sixty-nine  pons  and  three  and  three-quarters 
fanams,  and  any  balance  that  may  thereafter  remain  due 
you  shall  recover  from  our  other  property/' 

None  of  the  instalments  were  ever  paid,  and  no  settlement 
of  accounts  took  place  in  1820,  or  subsequently. 

Prom  the  date  of  the  mortgage  up  to  date  of  suit  the  ap- 
pellants or  their  ancestors  were  in  full  possession  of  the 
lands.  They  executed  leases  thereof  and  paid  the  govern- 
ment kist. 

The  respondents  sued  in  the  Civil  Court  of  Tanjore  on  the 
20th  of  December,  1870,  to  recover  the  lands  and  Rs.9,522 
14a.  as  profits  received  by  the  defendants  in  excess  of  the 
amount  due  to  them. 

On  the  25th  of  March,  1872,  the  Civil  Court  decreed  in 
favor  of  the  respondents  for  the  land  sued  for  and  Rs.6,342 
mesne  profits  prior  to  date  of  writ,  together  with  subsequent 
mesne  profits. 

On  the  11th  of  November,  1872,  the  High  Court  fMorganj 
C.J.,  and  Innes,  J.)  dismissed  the  appesu  in  the  loUowing 
jadgment: 

"The  transaction  was  in  its  inception  clearly  one  of  mort- 
gage. But  under  the  terms  of  the  deed  the  mortgagee  was 
empowered  in  certain  events  to  convert  his  mortgage  title 
into  an  absolute  title  •*by  purchase,  either  as  to  a  [244 
portion  or  the  whole  of  the  lands.  Upon  a  settlement  of 
the  mortgage  accounts  and  an  ascertainment  of  the  balance 
due  at  the  appointed  time,  and  upon  the  non-payment  of 
such  balance,  he  was  empowered  to  take  and  hold  the  lands 
as  a  purchaser,  the  price  of  each  veli  of  land  being  fixed  by 
the  deed. 

"The  defendants,  the  representatives  of  the  mortgagee,  do 
not  even  allege  any  settlement  of  the  mortgage  accounts. 

''The  possession  acquired  originally  was  clearly  a  pos- 
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session  as  mortgagee,  and  the  mortgage  accounts  never  hav- 
ing been  settled,  the  defendants'  possession  must  still  be 
referred  to  that  title.  Such  evidence  as  there  is  (the  pymash 
papers)  applicable  to  the  period  subsequent  to  the  five  years 
mentioned  in  the  deed,  shows  that  the  defendants  were  then 
regarded  as  mortgagees,  not  as  full  proprietors,  and  the 
language  of  the  subsequent  leases,  assuming  them  to  be 
establisned,  does  not  suffice  to  alter  the  undoubted  character 
of  the  transaction." 

Mr.  Mayne^  for  the  appellants,  contended  that  according 
to  the  true  construction  of  the  document  and  the  intention 
of  the  parties  thereto,  the  clause  for  redemption  was  not  in- 
tended to  operate  beyond  five  years.  The  equity  to  redeem 
ceased  in  1820,  and  both  parties  so  understood  it.  But  in 
1871  the  mortgagors  suddenly  call  for  an  account  and  re- 
demption. The  case  is  concluded  by  Pattdbhiramier  v. 
Vencatarow  JVaicJcen  {').  In  that  case,  upon  a  precisely 
similar  document,  it  was  decided  that  after  the  expiration 
of  the  time  named  for  redemption  the  estate  of  the  mort- 
gagee became  absolute-;  on  the  ground  that  "  what  is  known 
in  England  as  the  equity  of  redemption  depends  on  the  doc- 
trine established  by  courts  of  equity,  that  the  time  stipu- 
lated in  the  mortgage  deed  is  not  of  the  essence  of  the 
contract.  Such  a  doctrine  was  unknown  to  the  ancient  law  of 
India."  The  rule  to  be  deduced  from  the  Indian  decisions 
is  that  the  true  intention  of  the  parties  is  to  be  carried  out 
in  each  case.  Here  the  intention  was  that  after  default  in 
payment  the  ownership  of  the  land  should  change,  and  all 
Z45]  privity  between  the  parties  should  cease,  the  right  *of 
redemption  being  at  the  same  time  determined.  As  regards 
the  provision  for  a  settlement  of  account,  that  was  intro- 
duced for  the  benefit  of  the  mortgagors,  and  waived  by  them 
on  account  of  their  inability  to  pay  the  balance  due.  He 
referred  also  to  OoJculdoss  v.  Kriparam  (") ;  Dart's  Vendors 
and  Purchasers,  r>.  763. 

Mr.  Leitli^  Q.C.,  and  Mr.  /.  Bruce  Norton^  for  the  re- 
spondents: The  ti-ansaction  according  to  the  intention  of 
the  parties  and  the  true  construction  of  the  document  was 
one  pf  mortgage  and  not  of  conditional  sale.  The  principle 
"once  a  mortgage  always  a  mortgage"  is  and  always  nas 
V)een  a  rule  of  the  Madras  High  Court.  The  case  in  13 
Moore  does  not  apply,  the  instrument  in  that  case  being 
held  to  be  one  of  conditional  sale.  It  is  moreover  opposed 
to  a  current  of  decisions  which  in  Madras,  since  1858,  have 
ruled  that  wherever  the  object  of  the  transaction  is  to  secure 

Q)  18  Moore's  Ind,  Ap.  Ca.,  660.  («)  18  Beng.  L.  R.,  205,  210. 
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a  loan  of  money,  no  conditional  sale  can  become  absolute. 
In  that  case  the  Privy  Council  expressly  guarded  themselves 
from  disturbing  any  rule  of  property  established  by  judicial 
decisions  so  as  to  form  part  of  the  law  of  the  forum.  The  * 
decisions  current  in  Madms  were :  Lakshmi  ChelUah  Oaru  v 
Krishna  Bhupata  DeverC) ;  Samathal  v.  Kamatchi  Amma 
Boyi  Saib  (') ;  Venkaiacheitam  Pillay  v .  Tiruraala  Oharyi^) ; 
Vanneri  Purushottaman  Nambudir  v.  Pattanattil  Kunja 
Menwan  {^\ ;  Ncdlam  Oatcndan  v.  Palam  Oaundan  (*) ; 
yen^atr  Jieddi  v.  Farvati  Amradli^), 

They  refered  also  to  Madras,  S.  D.  1862,  p.  81 ;  Ibid.  1860, 
pp.  26,  40 ;  Ibid.  1862,  p.  61 ;  Ibid.  1860,  p.  161 ;  Ibid.  1859, 
p.  251 ;  Ibid.  1858,  pp.  26,  143 ;  Ibid.  1855,  p.  197  ^nd  p. 
109 ;  Ibid.  1852,  pp.  69,  91.  They  referred  also  to  Foi^bes 
V.  Ameeroonissa  Begum  (') ;  Surreefoonnissa  v.  Sheik  En- 
ayet  Hossain(^)\  Sfiankarbhai  Gulabbhai  v.  Kdssibhai 
VithaU)hai{*)'y  Gokuldoss  v.  Kripar am  {'''). 

*Mr.  Mayne^  in  reply:  Up  to  1858  there  is  a  [246 
course  of  decisions  consistent .  with  the  ruling  in  Paitah- 
hiramier^s  Case  in  13th  Moore  to  show  that  the  contract  of 
mortgage  by  conditional  sale  was  well  known  in  the  presi- 
dency, and  enforceable  according  to  its  strict  letter,  the  sale 
becoming  absolute  and  the  right  to  redeem  ceasing  on  breach 
of  the  condition. 

He  referred  to  Madras,  S.  D.  1850,  p.  36 ;  Ibid.  1853,  p.  140 ; 
Ibid.  1864,  p.  163 ;  Ibid.  1857,  pp.  148,  228 ;  Ibid.  1851, 
p.  259 ;  Ibii  1862,  pp.  69,  91 ;  Ibid.  1855,  p.  197.  There  is 
a  further  case,  not  noticed  by  the  other  side,  of  Rajah 
Kakerlapoody  Jagganadha  v.  Rajah  Vutsavry  Jagga- 
7iadaha{''). 

Prom  1858  the  course  of  decisions  altered,  and  English 
barristers  induced  the  courts  to  import  into  their  transac- 
tions the  doctrines  of  English  Courts  of  Equity.  The  High 
Court  was  established  in  1862,  and  adopted  tlie  same  course, 
and  if  they  considered  that  the  intention  of  the  parties  was 
to  give  and  take  security  for  a  loan,  they  preserved  the 
right  to  redeem  contrary  to  the  literal  meaning  of  the  words 
employed  in  the  contract.  In  Bombay  the  course  of  •de- 
cision was  consistent  up  to  1864  ;  the  case  in  9th  Bombay, 
p.  69,  recognizes  this.  The  Hindu  law  recognizes  three 
kinds  of  mortgage:  see  Colebrooke's  Digest,  vol.  i,  p.  183, 

(')  7  Madras  H.  C.  R.,  6,  12.  C)  10  Moore's  Ind.  Ap.  Ca.,  348. 

<*)  7  Madras  H.  C.  R.,  896.  (»)  6  Suth.  W.  R.,  88. 

O  2  Madras  H.  C.  R.,  289.  (»)  9  Bombay  H.  C.  R..  69. 

{*)  t  Madras  H.  C.  R.,  882.  (»0)  18  Bengal  L.  R.,  206. 

(*)  2  Madras  H.  C.  R.,  420.  (»)  2  Moore's  Ind.  Ap.  Ca.,  1. 

0)  1  Madras  U.  C.  R.,  460. 

16  Eng.  Rep.  25 
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EL  112;   p.   186,  pi.  115-16 ;   p.   193,  pi.  119;   2  Strange's 
[indii  Law,  p.  463,  Ellis's  note;  Ibid.  pp.  466,  470.    See 
also  Elberling,  p.  6,  pars.  9,  10. 

June  26.  The  judgment  of  their  Lordships  was  deliv- 
ered by 

Sir  James  W.  Colvile  :  In  the  year  1815  certain  per- 
sons described  as  the  mirasi  proprietors  of  eight  shares  in 
Rajagiri  executed  the  deed  of  the  2d  of  July  of  that  year 
[which  is  set  out  above].  It  purports  on  the  face  of  it  to  be 
a  deed  of  usufructuary  mortgage  of  certain  lands  in  the 
hamlet  of  Manmoda,  which  is  attached  to  Rajagiri,  and  to 
be  made  in  favor  of  one  Appavoo  Modaliar,  for  the  purpose 
of  securing  the  repayment  of  2,500  pons  in  the  manner 
therein  specified. 

247]  *lhe  name  of  Appavoo  was,  however,  used  for  that 
of  Saminadha  Modaliar,  who  was  the  real  mortgagee,  and 
is  now  represented  by  the  appellants.  The  respondents  are 
the  representatives  of  the  mortgagors.  This  deed  must 
now  be  taken  to  comprise  all  the  terms  of  the  contract ;  and 
the  only  question  is  whether  by  force,  and  according  to  the 
tenor  of  its  provisions,  the  mortgagees  became  in  1820  the 
absolute  proprietors  of  the  property;  or  whether  they  con- 
tinued to  hold  it  as  mortgagees,  subject  to  the  right  of 
redemption,  in. which  case  the  mortgage  debt  is  admitted 
to  have  been  liquidated  by  the  usufruct  at  the  close  of  the 
year  1866-67.  The  Civil  Court  at  Tanjore,  and  the  High 
Court  of  Madras,  have  taken  the  latter  view  of  the  transac- 
tion, and  have  given  the  respondents,  the  plaintiffs  in  the 
suit,  a  decree  for  the  lands  with  mesne  profits  from  the 
abdve-mentioned  date. 

In  impugning  this  decree  the  appellants  have  chiefly 
relied  upon  the  law  as  laid  down  bv  this  Committee  in  the 
case  of  Pattahhiramier  v.  Vencatarow  Naicken  and  An- 
other (').  And  the  contention  before  us  has  raised  two 
questions,  first,  whether  that  case,  if  assumed  to  contain  a 
correct  exposition  of  the  law  prevailing  in  the  presidency 
of  Fort  St.  George,  governs  the  present ;  and,  secondly,  how 
far  4hat  exposition  is  to  be  taken  to  be  of  binding  authority, 
regard  being  had  to  one  passage  in  their  Lordships'  judg 
ment,  and  to  the  course  oi  decision  in  the  courts  of  Madras. 

Their  Lordships  will  in  the  first  instance  proceed  tc 
determine  the  first  of  these  questions. 

Now,  what  was  really  decided  by  the  case  in  the  13tl 
Moore,  Ind.  Ap.?  It  was  that  the  contract  of  mortgage  b] 
conditional  sale  is  a  form  of  security  known  under  variou" 

(')  13  Moore's  Ind.  Ap.  Ca,,  560. 
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names  throughout  India ;  that  according^  to  the  anqent  law 
of  India  it  was  enforceable  according  to  its  letter ;  and  that 
whether  it  was  embodied  in  one  instrument  or  in  two 
separate  instruments,  and  whether  or  not  the  transaction 
appeared  on  the  face  of  the  instrument  to  be  in  its  inception 
a  mortgage ;  and  further,  that  this  law  must  be  taken  to 
prevail  in  every  part  of  India  in  which  it  had  not  been 
modified  either  by  actual  legislation  or  by  established 
practice. 

The  subject  matter  of  the  decision,  therefore,  is  the  con- 
tract of  mortgage  by  conditional  sale. 

*Mr.  Justice  MacF^herson,  in  his  work  upon  mort-  [248 
gages  thus  defines,  and,  as  their  Lordships  think,  accurately 
defines,  this  form  of  security.  He  says :  "  The  mortgage  by 
conditional  sale,  'kutkubula,'  or  *bye-btl-wufa,'  is  that  in 
which  the  borrower,  not  making  himself  personally  liable 
for  the  repayment  of  the  loan,  covenants  that,  on  default 
of  payment  of  principal  and  interest  on  a  certain  date,  the 
land  pledged  shall  pass  to  the  mortgagee."  Such  a  mort- 
gage might  or  might  not  be  usufructuary.  If  usufruc- 
tuary, it  usually  contained  a  stipulation  that  the  usufruct 
should  be  in  lieu  of  interest.  The  effect  of  such  a  stipula- 
tion was  modified  by  legislation  in  consequence  of  the  laws 
agtiinst  usury,  but  has,  by  Act  XXVill,  of  1855,  been 
restored  in  its  integrity  as  to  all  contracts  made  subsequent 
to  the  passing  of  that  act.  The  essential  characteristic  of  a 
mortgage  by  conditional  sale  was,  that  on  the  breach  of  the 
condition  the  contract  executed  itself,  and  the  transaction 
was  closed  and  became  one  of  absolute  sale  without  any 
further  act  of  the  parties  or  accountability  between  them, 
niat  it  still  has  this  effect  in  the  Presidency  of  Madras  was 
what  was  decided  by  the  case  in  the  13th  Moore,  Ind.  Ap. 

Such  a  security,  however,  seems  to  be  very  distinguishable 
from  that  which  is  in  question  in  this  suit.     By  the  deed  of 
the  2d  of  July,  1815,  the  mortgagors  stated  that  by  reason 
of  urgent  need  they  had  mortgaged  to  the  mortgagee  and 
pat  him  in  possession  of  the  lands  in  question;  and  that 
the^  had  agreed  to  pay  the  principal  sum  of  2,500  pons 
(which  was  made  up  of  1,000  pons  borrowed  in  cash,  and  a 
d*=»bt  which  they  had  undertaken  to  pay)  with  interest  at  1 
fanam  per  10  pons  per  mensen ;  they  then  stipulated  that 
the  rents  should  be  applied  first  in  payment  of  the  govern- 
ment revenue ;  next  in  payment  of  tne  salary  of  a  manager ; 
and  afterwards  in  reduction  of  the  debt.     So  far  the  security 
does  not  differ  from  a  simple  usufructuary  mortgage.     Then 
follows  this  clause :  "  The  instalments  for  this  money  are  as 
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follows :  To  be  paid  on  the  30th  Panguni  of  Yuva  (corre- 
sponding to  9th  April,  1816),  500  pons ;  on  the  30th  Panguni 
of  Dhata  (corresponding  to  the  10th  of  April,   1817),  500 


pons ;   on  the  30th  Pangnni  of  Iswara  (corresponding  to 
),  500  pons ;  on  the  30th  Panguni  of  Bahudhania 
(corresponding  to  ),  500  pons."     These  payments,  if 

made,  would  reduce  the  debt  by  2,000  pons. 
249]  *The  satisfaction  of  the  balance,  which  might  in- 
clude 500  pons  of  principal  money,  was  left  to  be  made  by 
an  adjustment  of  accounts.  The  deed  goes  on  thus  :  "and 
in  the  year  Pramadhi,  corresponding  to  1819-20,  a  settle- 
ment of  the  accounts  of  the  receipts  and  disbursements  shall 
be  made,  and  any  amount  that  may  be  due  after  deducting 
payments  out  of  the  principal  and  interest  as  aforesaid,  we 
undertake  to  pay  in  cash  in  full  on  the  30  Panguni  of  the 
said  year  (correspond  to  the  ),  and  to  redeem  the 

mortgage."  The  obligation,  therefore,  to  pay  the  balance 
before  a  day  fixed  was  not  to  attach  until  that  balance 
should  have  been  ascertained  by  an  account,  in*  which  the 
mortgagee  was  necessarily  to  be  the  accounting  party.  And 
what  was  to  be  the  consequence  of  the  breach  oi  this  obliga- 
tion if  it  did  attach  ?  Not  that  thereupon  that  which  was  a 
mortgage  in  its  inception  was  to  become  an  absolute  sale  as 
from  the  beginning,  finally  closing  the  transaction  between 
the  parties,  as  in  tne  case  of  an  ordinary  mortgage  by  con- 
ditional sale  ;  but  that  the  land  should  be  valued  at  so  much 
per  veli ;  that  the  mortgagee  should  become  the  purchaser 
at  that  rate  of  so  much  of  it  as  would  satisfy  the  balance 
due  to  him,  taking  the  whole  if  such  balance  amounted  to 
1,269  pons  and  3|  fanams,  but  retaining  his  right  to  sue  the 
mortgagors  personally  for  any  final  balance  of  the  original 
debt  and  interest  that  might  remain  due  after  the  completion 
of  that  purchase. 

It  is  admitted  that  the  mortgagors  never  paid  any  of  the 
several  instalments  of  500  pons,  and  Mr.  Mayne  called  upon 
their  Lordships,  therefore,  to  presixme  that  on  the  9th  ol 
April,  1820,  at  least  the  sum  of  1,269  pons  remained  due. 
But  on  the  other  hand  it  has  been  found  by  the  lower  court, 
and  it  is  admitted  in  the  appellants'  case,  that  no  settlement 
of  accounts  took  place  in  1820,  or  subsequently  thereto 
Their  Lordships  are  therefore  of  opinion  that  this  case  (the 
security  not  being  a  mortgage  by  conditional  sale)  stand: 
clear  of  the  decision  in  the  13  Moore's  Ind.  Ap.;  and,  far 
ther,  that  there  is  no  reason  for  presuming,  even  at  this  dis 
tance  of  time,  that  the  very  special  agreement  contained  ii 
the  deed  of  the  2d  of  July  for  the  purchase  of  the  property 
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in  certain  events  was  carried  out  between  the  parties  accord- 
ing to  its  terms,  the  ^contemplated  settlement  of  [250 
accounts  being  a  necessary  preliminary  to  the  performance 
of  that  contract.  Indeed,  tne  appellants  have  not  distinctly 
rested  their  case  on  any  such  presumption. 

The  conclusion  at  which  their  Lordships  have  thus  ar- 
rived being  of  itself  sufficient  to  determine  this  appeal,  it  is 
not  absolutely  necessary  for  them  to  consider  the  second 
of  the  questions  raised  concerning  the  decision  in  the 
13  Moore  s  Ind.  Ap.  The  great  importance,  however,  of 
the  principles  involved  in  that  question  induces  them  to 
notice  it. 

The  passage  of  the  judgment  in  the  ease  of  Pattdbhiror- 
mier  v.  Vencatarow  Naicken  ('),  which  seems  to  have  led 
the  courts  of  India,  in  some  of  the  cases  which  will  be  after- 
wards cited,  to  the  belief  that  it  had  not  that  binding  force 
upon  them  which  an  unqualified  ruling  of  this  tribunal  of 
ultimate  resort  would  unquestionably  possess,  is  in  these 
words :  "It  must  not  then  be  supposed  that  in  allowing  this 
appeal  their  Lordships  design  to  disturb  any  rule  of  prop- 
erty established  by  judicial  decisions  so  as  to  form  part  of 
the  law  of  the  forum,  wherever  such  may  prevail,  or  to 
affect  any  title  founded  thereon."  In  order,  then,  to  see 
how  far  this  reservation,  taken  in  its  fullest  sense,  can  qual- 
ify the  effect  of  the  judgment,  it  is  necessary  to  consider 
what  has  been  the  course  of  decision  upon  mortgages  by 
conditional  sale  in  the  courts  of  Madras. 

Mr.  Mayne  has  shown  that  up  to  1868  the  decisions  of  the 
late  Sudder  Court  of  Madras  were,  with  one  exception,  per- 
fectly consistent  with  that  of  this  board  in  Pattdbhiramief  s 
Case.  Indeed,  this  is  almost  admitted  in  the  j'udgment  of 
the  High  Court  of  Madras  of  the  11th  of  December,  1871, . 
which  will  be  afterwards  referred  to.  But  in  1858  the  cur- 
rent of  decision  seems  suddenly  to  have  turned.  In  the 
case  No.  49  of  1858,  decided  on  the  28th  of  August  in  that 
year  (Madras  Sudder  Adawlut  Decisions  for  1858,  p.  142), 
the  judges  said :  "The  court  observes  tiat  the  transaction 
was  a  loan  of  money  on  the  security  of  certain  property,  and 
that  the  established  practice  of  the  courts  of  equity  in  Eng- 
land is  to  recognize  in  the  mortgagor  a  right  oi  redemption, 
notwithstanding  that  the  time  stipulated  for  foreclosure 
may  have  *passed  by,  and  they  do  so  on  the  ground  [251 
tliat  the  repayment  to  the  mortgagee  of  the  money  lent  by 
him,  with  interest,  is  an  equitable  discharge  of  his  claims. 
The  Conrt  of  Sudder  Adawlut  recognizes  the  justice  of  this 

(»)  13  Moore's  Ind.  Ap.  Ca.,  560. 
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principle.  They  remark  that  there  is  an  obvious  distinction 
between  a  conditional  sale  with  power  to  redeem  and  a  mort- 
gage. The  parties  in  the  first  instance  fix  a  value  on  the 
property,  and  tlie  transaction  is  a  true  arrangement  for  the 
sale  thereof  for  such  consideration.  In  the  latter  instance, 
a  sum  is  borrowed  not  representing  the  value  of  the  prop- 
erty, and  it  may  be  far  within  such  value,  the  only  care 
being  that  the  property  shall  be  of  such  value  as  will  cover 
the  loan  by  way  of  security.  It  is  therefore  strictly  equi- 
table that  on  the  failure  to  pay  ofif  the  loan  by  the  time  stip- 
ulated the  lender  should,  fall  back  upon  the  security,  not  to 
absorb  the  whole,  but  to  take  his  money  out  of  it.  The 
clause  of  forfeiture  in  a  mortgage  deed  the  court  views  as 
introduced  in  terrorem^  by  way  of  a  penalty,  and  it  is  not 
the  practice  of  the  courts  of  equity  to  enforce  penalties. 
They  merely  accord  to  the  several  parties  their  just  and 
equitable  rights,  ascertained  on  consideration  of  the  value 
that  has  passed  from  the  one  to  the  other,  and  which  has  to 
be  recovered  back." 

It  appears,  then,  that  the  judges  of  the  late  Sudder  Court 
in  1858  took  upon  themselves,  in  contravention  of  the  law 
of  India,  as  declared  and  enforced  by  the  decisions  of  their 
predecessors,  to  apply  to  this  class  of  security  for  the  first 
time  the  jjrinciples  which  the  English  courts  of  equity  have 
for  centuries  applied  to  mortgages  in  this  country.  It  would 
seem,  however,  that  they  did  not  adopt  those  principles  in 
their  integrity,  since  they  treated  the  stipulation  in  favor  of 
the  mortgagee  as  a  mere  penalty,  and  made  no  provision  for 
his  getting  the  benefit  oi  it  by  the  machinery  of  a  foreclo- 
sure suit.  They  apparently  contemplated  no  remedy  against 
the  mortgaged  property  but  that  of  sale. 

This  case  was  followed  by  the  late  Sudder  Court,  not- 
withstanding the  vigorous  and  well-reasoned  protest  of  ont 
of  its  judges  (Mr.  Morehead),  which  is  to  be  found  at  pagt 
150  of  the  S.  A.  D.  for  1859,  in  three  cases  decided  in  1859. 
and  in  three  more,  of  w^hich  one  w'as  the  very  case  of  Pat 
tabhiramier,  decided  in  1860.  And  so  the  course  of  decisioi 
252]  in  tlie  courts  of  Madras  &tood  when  ^special  leave 
to  appeal  was  granted  in  Pattdbhiramier'  s  Case  by  thi 
board,  in  April,  1861.  Now,  if  that  appeal  had  been  prose 
cuted  without  delay,  and  those  who  constituted  the  Com 
mittee  that  heard  it  had  had  before  them  all  the  cases  ii 
favor  of  the  decree  which  had  then  been  decided  in  the  Ma 
dras  court,  their  Lordships  believe  that  the  Committee  w^ouh 
nevertheless  have  allowed  the  appeal,  and,  so  far  from  treiil 
ing  those  cases  as  establishing  a  course  of  practice  incoi] 
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sistent  with  that  which  had  previously  prevailed,  would 
have  overruled  them  as  decided  on  erroneous  principles. 

It  unfortunately  happened,  however,  that  the  appeal  slept 
for  nine  years,  and  that  in  the  interval  the  Sudder  Court, 
and  afterwards  the  High  Court  which  succeeded  it,  con- 
tinued the  course  of  decision  which  the  former  had  begun 
in  1858.  This  appears  by  the  judgments  of  the  High  Court 
in  1  Madras  High  Court  Rep.,  p.  460;  2  Madras  High 
Court  Rep.,  p.  420 ;  and  7  Madras  High  Court  Rep., 
p.  6. '  In  the  first  of  these  cases  Chief  Justice  Scotland 
recognized  the  mortgagee's  right  to  a  decree  for  fore- 
closure, which  does  not  seem  to  have  been  admitted  by 
the  earlier  decrees.  In  the  second  the  judges  treated  the 
law  as  settled  in  almost  absolute  conformity  with  that  ad- 
ministered by  the  Court  of  Chancery ;  observing,  however, 
that  in  India,  as  in  England,  there  may  be  sales  with  a  con- 
dition for  repurchase  within  a  fixed  time,  against  the  breach 
of  which  equity  will  not  relieve.  On  this  point  they  said, 
*'it  is  the  intention  of  the  parties  which  governs,  and  that 
intention  may  be  shown  by  the  deed  itself,  by  other  instru- 
ments, or  even  by  oral  evidence."  In  the  last  case  the 
judges  held  that. the  security  in  question  was  one  of  the  lat- 
ter class,  and  accordingly  gave  effect  to  it  according  to  its 
strict  tenor.  But  in  giving  their  judgment,  which  was  de- 
Hvered  late  in  December,  1871,  they  took  occasion  to  say,  of 
the  case  in  13  Moore's  Ind.  Ap.: 

"If  we  were  bound  by  a  case  recently  decided  in  the 
Privy  Council,  the  appellant  must  necessarily  succeed,  for 
the  Judicial  Committee  observe  that  there  has  been  no 
course  of  decision  in  Madras  admitting  of  relief  after  the 
time.  They  base  their  judgment  upon  this,  and  intimate 
that  it  would  have  been  the  other  *way  if  the  fact  [253 
were  otherwise.  It  is  otherwise,  for  the  decisions  of  the 
late  Sudder  Court  since  1858  have  carried  the  doctrine  so 
far  as  to  say  that  wherever  the  security  for  money  is  an  ob- 
jt*ct  of  the  transaction,  no  sale  can  become  absolute.  The 
High  Court  liave  followed  the  English  rule  which  the  Sudder 
Court  intended  to  follow,  and  have  held  the  question  to  be 
one  of  construction,  admitting,  however,  for  the  purposes 
of  the  construction,  other  documents  and  oral  evidence." 

A  similar  alteration  by  judicial  decisions  of  the  antece- 
dent law  seems  to  have  been  effected  at  Bombay,  though  at 
a  later  period.  In  the  case  No.  608  of  1871,  reported  9 
Bomb.  H.  C.  R.,  p.  69,  Westropp,  C.J.,  reviews  the  law  and 
its  changes  both  at  Madras  and  Bombay.  He  states  that 
the  change  in  the  latter  Presidency  dates  only  from  1864, 
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when  the  case  of  Ranji  v.  Chinto  (*)  was  decided.  And  the 
Chief  Justice  observes:  "The  recognition  of  the  right  to 
redeem  was,  having  regard  to  the  previous  decisions  of  the 
Sudder  Ada  whit,  perhaps  somewhat  a  strong  measure.  .It 
had,  however,  for  a  long  time  previously  been  considered  a 
desirable  course  to  adopt,  and  eminent  judges  of  the  High 
Court,  who  had  formerly  been  judges  of  the  S.  A.,  regretted 
that  their  predecessors  had,  for  the  most  part,  enforced  the 
conditions  for  purchase  in  gahan  lahan  mortgages,  as  such 
a  course  had  been  found  to  promote  most  oppressive  and 
grasping  conduct  on  the  part  of  money-lenders  in  the  Mo- 
lussil."  It  would  be  dimcult  to  have  a  more  candid  ad- 
mission of  the  assumption  by  the  courts  of  the  functiona 
of  the  Legislature.  This  case  also  shows  that  the  Bombay 
as  well  as  the  Madras  Court  has  come  to  the  conclusion  thai 
the  modern  course  of  decision  is  to  prevail  against  that  o1 
this  Committee  in  PattabMramief  s  Case. 

The  next  case  reported  in  this  volume.  No.  85  of  1871, 
rules  that  the  right  of  redemption  subsists,  and  will  be  en 
forced,  although  any  number  of  years  may  have  elapsec 
since  the  mortgagee's  title  under  the  terms  of -the  deec 
would  have  become  absolute,  unless  the  rigfit  to  redemptioi 
is  barred  by  the  15th  clause  of  sect.  1  of  the  Limitation  Ac 
XIV,  of  1859. 

It  appears  to  their  Lordships  that  this  action  of  th 
254]  courts  of  the  *Minor  Presidencies  is  open  to  grav 
objection  ;  not  only  because  in  so  altering  the  existing  lav 
they  usurped  the  functions  of  the  Legislature,  but  also  bt 
cause  the  change,  as  eflfegted,  involved  very  mischievou 
consequences.  Under  the  law  as  laid  down  by  them,  pei 
sons  who  fifty  years  before  had  acquired,  as  the  law  the 
stood,  an  indefeasible  title  in  lands,  which  they  had  ev€ 
since  held  and  enjoyed  in  optima  fide^  became  liable  to  I 
dispossessed,  and  compelled  to  account  for  mesne  profits  J 
tlie  suit  of  the  representatives  of  the  mortgagor  againi 
whom  the  sixty  years'  rule  of  limitation  has  not  j?^et  rui 
Nor  is  this  an  imaginary  case.  In  the  latest  decision  citt 
at  the  bar  (No.  551  of  1874,  7  Mad.  H.  C.  R.,  395),  the  mor 
gage  deed  was  executed  in  1811,  the  title  of  the  mortgage 
became  absolute  in  1816 ;  there  had  been  since  1811  uiiinte 
rupted  possession  by  him  or  by  a  purchaser  from  him  ;  ax 
the  suit  to  redeem  must  have  been  brought  but  just  with 
the  sixty  years'  period  of  limitation.  The  reports  slio 
that  other  instances  of  similar  disturbance  pf  title  have  o 
curred,  and  more  may  occur. 

(')  1  Bombay  H.  C.  R.,  199. 
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Again,  the  distinction  between  sales  with  a  condition  for 
repurchase,  and  mortgages  by  conditional  sale,  is  made  to 
depend  upon  the  intention  of  the  parties  to  the  original 
transaction,  provable,  if  need  be,  by  oral  evidence.  This 
seems  to  open  a  wide  field  of  litigation,  and  to  leave  much 
to  the  discretion  of  the  judge  in  each  particular  case ;  and 
the  inquiry  is  embarrassed  by  the  circumstance  that  the  par- 
ties wnose  intention  is  to  be  ascertained  cannot,  in  the  case 
of  an  ancient  transaction,  have  contracted  with  reference  to 
a  state  of  law  which  the  courts  of  Madras  have  decided  no 
longer  exists. 

In  Bengal,  where  the  possible  mischiefs  that  might  result 
from  leaving  mortgages  by  conditional  sale  to  take  effect 
according  to  their  tenor  early  became  apparent,  the  Legisla- 
ture proceeded  on  sound  principles  to  apply  a  remedy.  By 
Regulation  I,  of  1798,  it  gave  the  mortgagor  the  means  of 
avoiding  any  dispute  as  to  tender,  and  of  keeping  alive  his 
ri^t  01  redemption  bv  a  payment  into  court. 

By  regulation  XVII,  of  1806,  it  made  provision  for  re- 
demption and  judicial  foreclosure  by  the  procedure  still  in 
use.  But  this  *regulation,  as  was  properly  decided  [255 
in  the  case  of  Sureefoonissa  v.  Shaikh  Enayet  Hossein  (*), 
had  not  a  retrospective  operation  upon  titles  which  had  be- 
come absolute  before  it  came  into  force.  The  contrast  betwen 
this  mode  of  proceeding  and  that  followed  by  the  courts  in 
Madras  and  Bombay  is  obvious. 

The  state  of  the  authorities  being  such  as  has  been 
described,  it  may  obviously  become  a  question  with  this 
Committee  in  future  cases  whether  they  will  follow  the  de- 
cision in  the  13th  Moore  which  appears  to  them  based  upon 
Bound  principles,  or  the  new  course  of  decision  that  has 
sprung  up  at  Madras  and  Bombay,  which  appears  to  them 
to  have  been,  in  its  origin,  radically  unsound. 

On  a  stale  claim  to  redeem  a  mortgage,  and  dispossess  a 
mortgagee  who  had,  before  1868,  acquired  an  absolute  title, 
there  would  be  strong  reasons  for  adopting  the  former 
course.  In  the  case  of  a  security  executed  since  1858 
there  would  be  strong  reasons  for  recognizing  and  giving 
eflFect  to  the  Madras  authorities,  with  reference  to  which  the 
parties  might  be  supposed  to  have  contracted.  Their  Lord- 
ships abstain  from  expressing  any  opinion  upon  this  qnc^stion 
nntU  the  necessity  for  determining  it  shall  arise.  Tliey  deem 
it  right,  however,  to  observe  that  this  state  of  the  law  is 
eminently  unsatisfactory,  and  one  which  seems  to  call  for 
the  interposition  of  the  Legislature. 

(1)  6  Suth.  W.  R.,  88. 

IG  Eno.  Rep.  26 
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An  act  affirming  the  right  of  the  mortgagor  to  redeem 
until  foreclosure  by  a  judicial  proceeding,  and  giving  to  the 
mortgagee  the  means  of  obtaining  such  a  foreclosure,  with 
a  reservation  in  favor  of  mortgagees  whose  titles,  under  the 
law  as  understood  before  1858,  had  become  absolute  before 
a  date  to  be  fixed  by  the  act,  would  probably  settle  the  law, 
without  injustice  to  any  party. 

In  the  present  case,  their  Lordships  can  only  recommend 
Her  Majesty  to  aflSrm  the  decree  under  appeal,  and  to  dis- 
miss this  appeal  with  costs. 

Agent  for  the  appellants :  Mr.  T,  L.  Wilson. 
Agent  for  the  respondents :  Mr.  Horace  Earle. 


Tbere  is  no  principle  in  equity  better 
H«ttled  tban  that  every  contract  for  the 
s^^urity  of  a  debt,  by  the  conveyance  of 
real  estate,  is  a  mortgage;  and  all  agree- 
ments of  the  parties  tending  to  alter, 
in  any  subsequent  event,  the  original 
nature  of  the  mortgage,  and  prevent 
tliu  equity  of  redemption,  is  void.  If 
tlnj  conveyance,  or  assignment,  was  a 
mortgage  in  the  beginning,  the  right  of 
itjtlemption  is  an  inseparable  incident 
and  cannot  be  restrained  or  clogged  by 
lib  agreement.  Though  the  conveyance 
1h?  absolute  in  terms,  yet  if  the  iiiten- 
iioa  appears  to  make  it  a  redeemable 
fHUUe,  it  will  continue  so  until  foreclo- 
eure  ;  for  the  maxim  of  equity  is,  that 
un  estate  cannot  be  a  mortgage  at  one 
time,  and  an  absolute  purchase  at  an- 
tither :  Henry  t.  Davis,  7  Johns.  Chy., 
42  ;  Flagg  v.  Mann,  2  Sumner,  538. 

The  question  whether  the  convey- 
ance of  land  and  a  contemporaneous 
ii^reement  to  reconvey  the  land  upon 
imyment  of  a  consideration  of  the  con- 
veyance create  a  mortgage  or  a  mere 
contract  for  repurchase,  is  one  of  f<iH, 
iind  if  really  doubtful,  upon  the  proof 
hlumld  be  decided  in  favor  of  its  beiiig 
u  mortgage.  The  existence  of  a  debt  is 
thti  decUipe  test  upon  this  point :  2  Sto- 
ry's Eq.  Jur.  (12th  ed.),  §§  1018  b,  1019  ; 
Miitthews  V.  Sheehan,  N.  Y.  Court  Ap- 
])m]s,  May  22,1877;  Thomas  on  Mort. , 
ll)-2;3;   Hanford  v.  Blessing,  80  Ills., 

im. 

Though  there  may  be  a  mortgage 
without  any  personal  liability  on  the 
l»art  of  the  debtor  if  the  parties  choose 
U}  contract  in  that  form  :  2  Wliite  & 
Tudor's  Lead.  Cas.  in  Eq.  (4th  Am.  ed.), 
lUUl,   1990-2005,  and   numerous  cases 


cited  ;  Glover  v.  Payn,  19  Wend.,  521; 
Horn  V.  Kettletas,  42  How.  Pr..  138; 
46  N.  Y.,  eon  ;  Clark  v.  Henry,  2  Cow- 
en,  327  ;  Matthews  v.  Sheehan.  N.  Y. 
Court  Appeals,  May  22,  1877  ;  Thomas 
on  Mort.,  12,  19-23. 

See  Walker  v.  Murray,  31  N.  Y.  401. 

Canada  (Upper) :  Stewart  v.  Horton, 
2  Grant's  Chy.,  45  ;  Fmke  «.  Patterson, 
8  Grant's  Chy.,  417;  Hawke  t.  MUli- 
ken,  12  id.,  2:36  ;  Fallon  c.  Keenan,  Id., 
388;  MallochtJ  Pinkev.  9  Grant's  Chy., 
550  ;  Bullen  v.  Renwick,  9  Grant,  203, 
reversing  S.  C,  8  id.,  342. 

New  York:  Brown  v.  Dewey,  2 
Barb.,  28,  reversing  1  Sandf.  Chy.,  56, 
2  N.  Y.  Leg.  Obs.,  339  ;  Hall  c.  Van- 
cleve,  11  N.  Y.  Leg.  Obs.,  281 ;  McBur- 
ney  v.  Wellman,  42  Barb. ,  390,  affirmed 
43  How.,  437,  1  Abb.  Ct.  App.  Dec, 
513. 

But  see  Barrett  v.  Carter,  3  Lans,,  68. 

Pennsylvania:  Allegheny,  etc,  v. 
Casey,  79  Penn.  St.,  84 ;  Harper's  Ap- 
peal,  64  Penn.,  315. 

In  Brown  v.  Dewey  (2  Barb.,  28), 
Brown,  the  owner  of  land,  conveyed  it 
to  Dewey  by  deed,  taking  back  a  writ- 
ten agreement  by  Dewey  to  lease  him 
the  farm  for  five  years  for  the  inten*st 
upon  the  purchase-money,  and  if  Brown 
within  the  five  years  paid  Dewey  the 
consideration  money,  he  was  to  recon- 
vey it  to  him  ;  also  to  allow  Brown 
to  find  a  purchaser  and  to  give  him 
the  benefit  of  a  sale  t<:»  such  purdiaser. 
The  court  held  the  transaction  was  not 
a  mortgage,  but  a  sale  with  an  agnt»- 
ment  to  reconvey,  saving  (pp.  33-4) : 
"  On  the  contrary-,  if  the  consideration 
paid  is  equal  to  the  fair  value  of  tho 
property   conveyed,   it    is   an  equally 
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strong  circamstance  in  favor  of  con- 
straing  the  coDtract  as  a  conditional 
ioie,  and  not  a  mortgage.  So,  also, 
when  the  grantor,  by  virtue  of  the  con- 
tract for  a  resale,  has  fhe  privilege 
merely  of  repurchasing  the  property 
apon  the  terms  stipulated,  without  any 
dbligation  on  his  part  to  comply  with 
sQch  terms,  it  has,  in  some  cases,  been 
held  to  be  conclusive  evidence  that  a 
conditional  sale  was  intended  ;  while, 
OQ  the  other  hand,  the  fact  of  there  be- 
ing  a  right  of  the  grantee  to  recover 
the  money  which  he  had  stipulated  to 
receive  as  the  condition  of  a  reconvey- 
ance, thus  making  the  obligations  be- 
tween the  parties  mutual  and  recipro- 
cal, has  sometimes  been  held  to  be  suffi- 
cient ground  for  treating  the  transaction 
as  a  mortgage.  I  do  not  say  that  either 
of  these  circumstances  is  to  be  regarded 
as  a  decisive  test  upon  the  question 
whether  a  transaction,  doubtful  in  its 
character,  is  to  be  regarded  as  a  mort- 
gage or  a  conditional  sale.  On  the  con- 
trary, I  admit  that  neither  adequacy  of 
price,  nor  the  want  of  an  obligation  to 
repay  the  money,  nor  even  both  cir- 
cumstances combined,  are  to  be  held  as 
CAfuduHce  evidence  that  a  conditional 
Kale,  and  not  a  mortgage,  was  intended. 
Both,  however,  are  important  circum- 
staooes  in  determining  the  question  ; 
and  where  a  grantor  nas  received  the 
full  value  of  his  property,  and  has  in- 
curred no  personal  liability  npon  the 
contract  for  a  resale,  there  should  be 
dear  and  iirong  evidence  tliat  the  par- 
tis intended  the  transaction  merely  as 
a  mortgage  to  justify  the  interference 
of  a  court  of  equity,  especially  when 
the  result  of  such  interference  is  to 
visit  one  of  the  parties  with  the  penal 
CfHiseqnences  which  follow  the  viola- 
tion of  the  statute  against  usury." 

'ITie  court  then  proceeds  to  review 
the  circumstances  of  the  case,  concludes 
there  is  no  evidence  which  justified  a 
finding  of  the  court  below  that  there 
'Was  a  loan,  and  reversed  the  decree  of 
the  vice-chancellor  as  unauthorized  by 
the  evidence. 

In  Haxton  v.  Hitchcock  (47  Barb.,  220), 
t lie  owner  of  land  conveyed  it,  taking 
iMurk  a  written  agreement  from  the 
i; ranter  to  convey  to  a  purchaser  found 
t»j  the  grantor,  or  to  allow  the  seller  to 
contract  for  a  valid  mortgage  upon  the 
landis,  and  to  give  the  veudur  the  ben- 


efit of  any  such  sale  or  mortgage  be- 
yond the  purchase  price.  The  court 
held  the  transaction  to  be  a  sale  with 
an  agreement  to  reconvey,  and  not  a 
mortgage,  saying,  among  other  things 
(p.  226),  "  The  rule  applicable  to  such  a 
case  is  very  clearly  laid  down  in  4  Kent's 
Com.,  144,  note  a.  It  is  as  follows  : 
'  The  test  of  the  distinction  is  this  :  if 
the  relation  of  debtor  and  creditor  re- 
mairut,  and  a  debt  stiU  subsists,  it  is  a 
mortgage ;  but  if  the  debt  is  extin- 
guished by  the  agreement  of  the  par- 
ties, or  the  money  advanced  is  not  by 
way  of  loan,  and  the  g^ntor  has  the 
privilege  of  refunding,  if  he  pleases,  in 
a  given  time,  and  thereby  entitle  him- 
self to  a  reconveyance,  it  is  a  condi- 
tional sale.'  The  evidence  in  the  pres- 
ent case  does  not  establish  that  there 
was  a  loan  of  moneys  which  the  deed 
and  agreement  were  executed  for  the 
purpose  of  securing.  And  the  agree- 
ment in  writing  which,  after  aU,  is  the 
trxie  test,  and  upon  the  con4ftruction  of 
whic?i,  mainly,  the  question  presented 
must  be  determined,  provides  for  a  re- 
purchase by  Zelam  Hitohcock  of  tho 
premises  upon  certain  conditions,  if 
they  were  complied  with  within  the 
time  limited  by  the  agreement.  It  also 
appears  that  the  grantee  in  the  deed 
took  possession  and  had  control  of  the 
premises,  occupying  and  enjoying  them  • 
as  his  own.  The  conveyance  does  not 
appear  te  have  been  made  to  secure  a 
debt,  but  in  payment  of  it.  It  was  a 
sale  of  the  premises,  with  an  agree- 
ment to  resell  upon  certain  terms  and 
conditions.  The  liability  of  the  defen- 
dant, the  grantor,  was  discharged,  and 
the  relation  of  debtor  and  creditor  did 
not  exist,  as  by  this  sale  the  debt  was 
extinguished,  within  the  rule  cited. 
An  example  will  illustrate  whether  the 
debt  still  existed.  Suppose  a  suit  had 
•been  instituted  to  recover  the  money 
shown  te  have  been  paid  in  favor  of 
the  grantee,  could  the  action  be  main- 
tained? The  plaintiff  in  such  a  suit 
would  not  have  l)e<*n  able  to  prove  a 
loan  of  money  and  a  promise  to  refund 
it,  or  any  agreement  to  pay  it  bark,  dif- 
ferant  from  what  the  tl«M»d  and  agree- 
ment furnished.  The  deed  itself  was 
absolute  ujx)n  its  face,  and  the  agree- 
ment contained  no  provision  which  re- 
cognized the  fact  that  the  debt  still 
existed,  and  was  to  be  refunded.     The 
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grantee  held  the  land,  and  hence  was 
paid  and  the  debt  was  cancelled.  It  is 
quite  plain  that  the  action  for  the  money 
could  not  be  upheld.  So  also,  within 
the  rule  laid  down,  the  ^antor  had  the 
privilege  of  refunding  the  money  if  he 
chose  to  do  so,  by  a  given  time,  and, 
was  thereby  entitled  to  a  reconveyance 
which  made  the  transaction  a  condi- 
tional sale. 

"  I  think  a  conditional  sale,  in  the 
present  case,  is  established  within  the 
rule  laid  down,  and  in  accordance  with 
numerous  decisions  of  the  courts : 
Brown  v.  Dewey,  2  Barb. ,  28 ;  Baker 
V.  Thrasher,  4  Denio,  93;  White  v. 
Schuyler,  MS.,  Gen.  Term,  3d  Dist." 

To  the  same  effect  are  the  cases  of 
Whitney  v.  Townsend,  2  Lans. ,  249  ; 
see  also  Rapson  v.  Hersee,  16  Grant's 
(U.  C.)  Chy.,  6a5  :  Mun  v.  Watson,  8 
Grant's  (U.  C.)  Chy.,  60,  71 ;  Hanford 
V.  Blessing,  80  nis.,  188. 

In  Hill  V.  Grant  (46  N.  Y.,  496),  Hill 
had  negotiated  with  one  Spaulding  for 
the  purchase  of  certain  real  estate. 
Not  being  able  to  complete  the  pur- 
chase, he  induced  the  defendant  Grant 
to  become  the  purchaser.  At  the  time 
of  the  purchase,  defendant  stated  that 
if  Hijl  would  make  certain  payments 
at  a  specified  time,  she  would  convey 
the  property  to  him.  Held  that  the 
transaction  was  an  absolute  purchase 
by  defendant  Grant  and  a  parol  condi- 
tional agreement  of  sale,  and  not  a 
mortgage,  and  that  Hill  was  not  entitled 
to  redeem. 

FuUerton  v.  McCurdy  (55  N.Y.,  637) 
was  an  action  to  have  a  deed  declared 
a  mortgage.  The  court  found,  in  sub- 
stance, that  one  Shafer  had  agreed, 
verbally,  to  convey  certain  premises  to 
plaintiff  for  $2,300 ;  that  it  was  ver- 
bally  agreed  between  plaintiff  and  de- 
fendant that  the  latter  should  advance 
the  money  to  pay  for  the  premises,  take  • 
the  title,  and,  upon  payment  to  him 
thereafter  of  an  agreed  amount,  should 
convey  to  plaintiff ;  that  defendant 
thereupon  paid  the  money  and  took  the 
title.  The  court  found,  as  conclusions 
of  law,  that  defendant's  deed  was  not 
a  mortgage,  but  that  he  took  the  prem- 
ises as  purchaser,  and  that  the  re- 
lation between  him  and  plaintiff  was 
that  of  vendor  and  purchaser  under  a 
verbal  affre^ment.  Held- no  error  ;  that 
the  burden  of  proof  was  upon  plaintiff 


to  show  the  deed  was  taken  as  a  secu- 
rity for  a  loan,  and  that  as  there  was 
no  finding  th^  t?ie  plaintiff  becante  a 
debtor,  or  bound  himself  to  pay  the  pur- 
chase price,  there  was  nothing  incon- 
sistent with  the  finding  that  the  trans- 
action was  a  parol  conditional  sale,  not 
a  mortgage. 

'  A  sale  of  lumber  by  an  instrument 
in  writing,  on  condition  that  the  vendor 
may  repurchase  it  at  the  same  price  on 
or  before  a  certain  day,  is  not  a  mort- 
gage, but  a  sale,  and  passes  title  to  the 
vendee  :  Lee  «.  Kilburn,  3  Gray.  594 

In  Moore  f>.  Sibbald  (29  Up.  Can. 
Q.  B.  R.^  487),  the  defendant  took  a 
colt  of  plaintiff,  paying  him  $20,  giv- 
ing him  back  the  following  agreement  : 
**  I,  the  said  D.  W.  Sibbald  (defendant), 
give  $20  to  the  said  Joseph  0.  Moore 
(plaintiff)  for  the  colt  which  I  have  in 
my  possession  ;  but  I,  the  said  D.  W. 
Sibl>ald,  promise  to  give  back  the  colt 
to  Moore,  if  he  will  pay  the  same  sum, 
with  twelve  per  cent,  interest,  on  or 
before  the  1st  day  of  May,  1866.  If 
not  paid,  the  colt  will  be  D.  W.  Sib- 
bald's  property  ;  'then  he  can  do  with 
it  as  he  likes,  or  keep  it  for  himself." 
Plaintiff  paid  $15  within  the  time,  but 
paid  no  more.  This  agreement  was 
held  to  be  a  conditional  sale,  and  not  a 
mortgage,  the  court  (p.  490)  saying: 
"I  do  not  think  the  defendant  could 
have  held  the  plaintiff  for  the  defi- 
ciency on  a  resale,  by  reason  of  the 
plaintiff*s  default  to  pay,  because  de- 
fendant had  no  power  by  the  instrument 
to  compel  the  plaintiff  to  repurchase 
the  colt.  All- the  defendant  could  there- 
fore do,  if  the  plaintiff  paid  no  money 
to  rebuy,  was  to  retain  the  colt ;  and  if 
the  plaintiff  did  pay  money  on  account, 
but  not  sufficient  to  rebuy,  was  to  re- 
turn the  money  he  did  pay  to  him; 
*  *  *  and,  quoting  Lord  Cottenham 
in  Williams  v.  Owen,  5  Mylne  &  Craig, 
308, 

*• '  The  question  is,  was  the  original 
transaction  a  bojia  fide  sale  with  a  con- 
tract for  repurchase,  or  was  it  a  mort- 
gage under  the  form  of  a  sale  ;  and  one 
criterion  is,  are  the  remedies  mutual 
and  reciprocal?  Has  the  defendant  all 
the  remedies  which  a  mortgagee  is  en- 
titled to  ?  Tried  by  this  test  there  is 
no  doubt  this  cannot  be  a  mortgage. 
If  the  transaction  was  a  mortage, 
there  mud  have  bt^eu  a  debt  ;  but  how 
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ooold  Owen  have  compelled  payment  ? 
The  bill  to  redeem  was  dismissed  with 
costs/  Perry  v.  Meddowcrat,  4  Beav., 
W ;  Davis  v.  Thomas,  1  Russ.  &  Myl., 
506,  and  many  other  cases,  are  to  the 
flune  effect.  When  defendant  says  by 
the  writing,  *  I  give  $20  to  Moore  for 
the  colt  I  have  in  my  possession,'  that 
M  a  purchase.  When  he  says  *  but  I 
promise  to  give  back  the  colt  to  Moore 
if  he  will  pay  the  same  sum,  with 
twelve  per  cent,  interest,  on  or  before 
1st  May,  1866,'  that  is  a  contract  of  re- 
sale ttf  Moore  upon  these  terms.  If  the 
contract  had  ended  there,  then  there 
would  have  been  hardly  any  doubt  that 
the  contract  was  one  of  such  a  nature. 
Bat  it  is  added,  '  if  not  paid,  the  colt 
will  be  D.  W.  Sibbald's  property,  then 
he  can  do  with  it  as  he  likes,  or  keep 
it  for  himself.'  I  think  the  proper 
meaning  of  the  clause  is,  that  if  Moore 
do  not  pay  the  money  by  the  day,  his 
light  to  buy  shall  be  determined,  and 
Sibbald  may  do  as  he  pleases  with  the 
colt,  without  regard  to  the  right  which 
he  has  given  to  Moore.  Sibbald  could 
not  oblige  Moore  to  buy,  nor  could  he 
sue  him  for  the  price  or  any  balance 
that  might  be  unpaid.  And  after  the 
day  Sibbald  might  have  kept  the  colt 
for  himself,  and  the  plaintiff  could 
neither  redeem  him  nor  compel  him  to 
aell  and  account  for  the  surplus. 

"  The  defendant  has  been  greatly  the 
gainer  in  this  transaction,  and  I  am 
not  satisfied  he  has  dealt  quite  correctly 
with  the  plaintiff.  *  *  *  But  the 
balance,  whatever  it  was,  was  not  paid 
to  him,  and  the  colt  was  therefore  his 
property." 

In  Monk  «.  Kyle  (17  Grant's  [U.  C] 
Ch.,  537),  Matthias  Monk  was  the  owner 
in  fee  of  twenty  acres  of  land,  and  had 
a  life  estate  in  one-half  of  another  lot, 
the  plaintiff,  his  wife,  being  the  owner 
of  the  remainder. 

It  was  agreed  between  Monk,  defen- 
dant, and  plaintiff,  that  Kyl«  should  be- 
come the  purchaser  at  sheriff's  sale,  and 
ihai  Monk  and  plaintiff  should  convey 
to  him  their  title,  so  that  the  whole  fee 
simple  in  the  lands  above-mentioned 
ahoald  vest  in  him,  and  that  he  should 
"resell  "to  them.  Kyle  did  purchase  at 
the  sheriff's  sale,  and  obtained  his  deed, 
whereupon  Monk  and  plaintiff  con- 
veyed all  their  interest  in  the  lands  to 
Kyle,  he  giving  back  a  bond  conditioned 


to  convey  to  plaintiff  and  Monk,  their 
heirs  and  assigns  forever,  "by  relin- 
quishment or  quit-claim  deed,"  the  two 
parcels  of  land,  if  they  paid  him  £341, 
of  which  £170  was  to  be  paid,  with  in- 
terest,  July  15, 1842.  On  the  same  day 
Monk  and  the  plaintiff  gave  their  bond 
to  the  defendant  Kyle,  conditioned  to 
pay  him  £341,  with  interest,  and  on 
any  default  in  paymeat,  to  give  up 
peaceable  possession  to  him,  and  to 
penult  him  to  retain  any  money  that 
might  have  been  paid  by  them  ' '  as  rent 
for  the  premises."  Kyle,  being  paid 
nothing,  ejected  the  Monks.  On  bill 
filed.  Chancellor  Van  Koughnet  decreed 
the  transaction  to  be  a  mortgage. 

On  appeal,  the  Court  of  Appeals  re- 
versed the  decree  of  the  chancellor. 
Chief  Justice  Draper  delivering  an 
elaborate  opinion  (citing,  among  other 
cases,  Ensworth  v.  Griffith,  5  Brown's 
Pari.  Cas.,  Toml.  ed.,  184;  Aldersonc. 
White,  4  Jur.  (N.S.),  125;  Taply  «. 
Sheather,  8  Jur.  (N.S.),  1163;  Gossip 
V.  Wright,  0  Jur.  (N.S.),  592,  and  Shaw 
V.  Jeffry,  13  Moore's  Priv.  fik>un.  Cas., 
4S2),  holding  the  transaction  to  be  a 
conditional  sale,  and  not  a  mortgage. 
The  entire  court,  except  Spragge,  Chan- 
cellor, who  had  succeeded  Chancellor 
Van  Koughnet,  concurred. 

See  also  Uowland  v.  Stewart,  2 
Grant's  (U.C.)Chy.,  61. 

In  Daniels r.  Johnson  (24 Mich.,  430), 
where  the  owner  in  fee  of  certain  land, 
for  a  valuable  consideration,  conveyed 
the  same  by  a  deed  absolute  in  terms, 
and  receiveid  back  from  the  purchaser 
a  written  instrument  to  the  effect  that 
he  would  reconvey  the  premises  at  tho 
Expiration  of  one  year,  at  a  price  fixed 
at  a  sum  equal  to  an  advance  of  ten 
per  cent,  on  his  purchase  price ;  held 
that  it  was  an  absolute  sale,  with  an 
agreement  to  sell  back  within  one  year, 
on  payment  of  an  increased  price. 

To  same  effect.  Page  v.  Vilhae,  42 
Cal.,  75  ;  Haines  i?.  Thompson,  70  Penn. 
St.,  434  ;  Payne  v.  Patterson,  77  Penn. 
St.,  134. 

In  Spence  v.  Steadman  (49  Ga.,  133), 
the  court  held:  "The  great  cardinal 
rule  for  testing  the  intent  seems  to  l>e 
whether  or  not  the  relation  of  debtor 
and  creditor  was  intended  to  exist  be- 
tween the  parties ;  whether  the  prop- 
erty was  taken  in  satisfaction  and  dis- 
charge of  the  sum  due  or  advanced,  or 
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whether,  notwithstanding  the  words  of 
the  conveyance,  the  relation  of  debtor 
and  creditor  was  still  to  exist,  to  wit, 
the  ri{fht  of  the  one  to  dematid  and  the 
obligation  of  the  other  to  pay : "  Mac- 


aulay  v.  Porter,  2  Weekl.  Dig.,  113; 
Goodwin  v.  Kelly,  42  Barb.,  194 ;  Alle- 
gheny, etc.,  V.  Casey,  79  Penn.  St.  R, 
84 ;  Davis  v.  Thomas,  1  Hoasell  & 
Mylne,  506. 


[Law  Reports,  3  Indian  Appeals,  61.] 
J.C.('),  Feb.  1,2,8,  14,  1876. 

61]     *MouNG  Shoay  Att,  Defendant;  and  Ko  Byaw, 

.  Plaintiff.  , 

ON   APPEAL   FROM   THE   SPECIAL   COURT    AT   BRITISH    BURMA. 
Ihiress — Avoidance  of  Contract — Impnsonment. 

The  agent  of  the  respondent  while  in  custody  upon  a  charge  of  stealing  timber,  «od 
in  order  to  get  rid  of  that  charge,  made  an  agreement  to  purchase  the  said  timber 
from  the  appellant  on  behalf  of  bis  principal  at  a  price  considerably  beyond  its 
value : 

Held,  that  the  respondent  might  repudiate  the  agreement,  as  having  been  made  by 
his  agent  without  autbority  and  when  under  duress ;  and  was  entitled  to  recover 
as  damages  certain  moneys  paid,  and  the  value  of  certain  elephants  delivered  there- 
under, less  the  value  of  the  appellant's  timber,  of  which  the  respondent  obtained  or 
might  hava obtained  possession. 

betnble,  although  by  the  law  of  England  if  a  man  is  under  lawful  imprisonment  for 
a  civil  debt,  an  agreement  which  he  makes  while  subject  to  that.constraint  is  not  by 
reason  of  his  being  so  subject  to  it'  capable  of  being  avoided,  provided  that  it  is  not 
unconscionable ;  yet  imprisonment  in  a  country  where  there  is  no  settled  system  of 
law  or  procedure,  and  where  the  judge  is  invested  with  arbitrary  powers  is  duress 
which  will  avoid  a  contract  made  under  such  circumstances. 

Appeal  from  a  decree  of  the  Special  Court  of  British 
Burma  (June  3,  1874),  reversing  a  decree  of  the  civil  judge 
of  the  town  of  Moulmein  (April  21,  1873),  and  giving  to  the 
respondent  a  decree  for  Rs.8,480  with  interest. 

The  plaintiff  sued,  on  the  25th  of  July,  1872,  in  the  court 
of  the  judge  of  Moulmein,  to  recover  Rs.28,603  as  damages 
alleged  to  have  been  sustained  by  him  by  reason  of  the 
wrongful  act  of  the  defendant  in  causing  his  agent,  Nga 
Douk,  alias  Treephaw,  whilst  under  illegal  duress  and  re- 
restraint,  to  enter  into  a  certain  contract  or  agreement, 
whereby  he  gave  up,  in  return  for  152  logs  of  timber,  which 
the  defendant  purported  thereby  to  sell  to  Nga  Douk,  four 
elephants  valued  at  Rs.6,000,  and  their  harness  valued  at 
Rs.l28,  together  with  Rs.3,000  belonging  to  the  plaintiff, 
which  was  at  the  time  in  the  hands  of  a  certain  Zimmay 
62]  chief  called  the  *binyakin  of  Mhineloongyee,  for  the 
payment  of  timber  duty,  the  said  binyakin  bein^,  it  was 
alleged,  in  collusion  with  the  defendant  to  bring  about  the 

(*)  Present:  Sie  James  W.  Col  vile,  Sir  Barnes  Peacock,  Sir  Montagce  E. 
Smith,  and  Sir  Robert  P.  Collier. 
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said  agreement ;  also  the  sum  of  Rs.4,700,  which  the  plain- 
tiff stated  that  he  had  advanced  to  certain  foresters  in  order 
to  procure  timber  in  the  binay kin's  territories,  and  which 
was  wholly  lost  to  the  plaintiff  in  consequence  of  his  having 
been  thus  wrongfully  deprived  of  his  elephants,  whereby  he 
was  unable  to  work  the  timber  for  which  he  had  made  such 
advances.  The  plaintiff  also  included  in  the  claim  Rs.9,000, 
being  hire  of  the  four  elephants  for  one  year  and  three 
months,  and  at  Rs.l50  each  per  mensem,  and  interest  at  5 
per  cent,  per  annum  for  the  same  period  on  the  two  sums  of 
Rs.3,000  and  Rs.4,700,  the  said  several  sums  and  interest 
making  up  the  amount  to  Rs.28,603. 

The  facts  of  the  case  are  sufficiently  set  out  in  the  judg- 
ment of  their  Lordships. 

On  the  21st  of  April,  1873,  the  judge  of  Moulmein  dis- 
missed the  suit  with  costs. 

On  the  3d  of  June,  1874,  the  Special  Court  of  British 
Burma  reversed  this  decree.  It  concluded  its  judgment  as 
follows : 

'*This  court  is  of  opinion  that  the  judgment  of  the  lower 
court  must  be  reversed,  on  the  ground  that  the  contract 
entered,  into  by  Nga  Douk  is  invalid  by  reason  of  its  having 
been  obtained  by  coercion  or  duress  exercised  by  the  defen- 
dant on  him  under  such  circumstances  as  deprived  him  of 
that  freedom  and  power  of  deliberation  necessary ^to  enable 
him  to  give  a  voluntary  and  willing  consent  to  it. 

"There  will  therefore  be  a  decree  for  the  following 
amounts,  namely,  the  value  of  the  elephant^,  as  found  by 
the  lower  court,  i.e.,  Rs.3,000,  and  the  harness,  Rs.80.  The 
amount  paid  by  the  binyakin  to  the  defendant  at  Nga 
Douk's  request,  viz.,  Rs.3,000  and  interest  at  6  per  cent, 
per  annam  for  the  time  claimed  in  the  plaint,  also  for  the 
use  of  four  elephants,  at  Rs.l40  a  month  for  the  same  period. 
As  r^ards  the  sum  of  R3.4,700;  said  to  have  been  advanced 
to  foresters  in  Zimmay  and  interest  thereon,  there  is  not 
sufficient  evidence  to  support  the  claim,  or  to  show  that, 
even  if  it  had  been  paid,  the  loss  was  such  as  naturally  flowed 
out  of  the  wrongful  acts  of  the  defendant,  and  that  it  could 
have  been  forseen  by  the  defendant,  at  the  time  of  his  com- 
mitting the  *wrongful  act,  that  these  advances  would  [63 
in  consequence  be  lost  to  the  plaintiff.  The  defendant  will 
pay  the  plaintiffs  costs  on  the  total  amount  decreed,  in  both 
courts,  and  the  whole  will  bear  interest  at  the  usual  court 
rate  from  the  date  of  this  decree  until  payment." 

Leithj  Q.C.,  and  Doj/ne,  for  the  appellant. 

Cave,  Q.C.,  and  Cory  ion,  for  the  respondent. 
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Feb.  4.  Tbe  judgment  of  their  Lordships  was  deliv- 
ered by 

Sir  Montague  E.  Smith  :  This  is  an  appeal  from  a  de- 
cree of  the  Special  Court  of  British  Burma,  reversing  a 
decree  of  the  judge  of  Moulmein,  which  had  dismissed  the 
plaintiffs  suit,  and  giving  instead  of  that  decree  a  judgment 
for  the  plaintiff  for  the  sum  of  Rs.8,480  with  interest. 

The  plaintiff  and  defendant  are  merchants  in  the  timber 
trade,  residing  at  Moulmein,  in  British  Burma,  and  it  is 
their  practice  to  go  up  into  the  Siamese  territory,  and  under 
permission  from  the  government  to  cut  timber  there,  and 
bring  it  down,  in  a  manner  which  has  been  described  by  Mr. 
Coryton,  to  Moulmein.  The  plaintiff,  at  the  time  when  the 
transactions  which  gave  occasion  to  these  proceedings  took 
place,  did  not  go  into  the  Siamese  territory  nimself,  but  em- 
ployed an  agent  called  Douk  to  purchase  timber  for  him, 
and  intrusted  him  with  a  considerable  sum  of  money,  and 
with  elephants  used  in  drawing  the  timber  which  has  been 
cut.  It  seems  that  Douk,  on  the  20th  of  September,  1870, 
entered  into  an  agreement  with  a  man  called  Pho  to  pur- 
chase some  timber,  200  logs,  if  Pho  could  obtain  a  permit. 
It  will  be  necessary,  hereafter,  to  consider  that  agreement 
more  in  detail ;  it  is  sufficient  now  to  state  the  fact  that  such 
an  agreement  was  made,  and  the  general  purport  of  it.  A 
few  months  afterwards,  on  the  3d  of  January  in  the  follow- 
ing yeat,  1871,  the  defendant,  who  was  personally  on  the 
spot,  also  entered  into  an  agreement  with  the  same  man, 
Pho,  to  cut  timber  for  him,  under  a  permit  which  the  de- 
fendant had  obtained  from  the  Siapese  authorities.  Th€ 
defendant  entered  into  agreements  with  two  other  foresters 
of  a  similar  kind.  Timber  was  cut  by  Pho  and  by  the  twc 
other  foresters,  and  on  the  6th  of  May,  Douk,  the  plaintiffs 
64]  agent,  went  *to  the  two  creeks  which  seem  to  be  callec 
Whaypoogan  and  Whaykbonpai,  where  the  timber  wa; 
stacked,  and  put  his  mark  upon  152  logs.  It  appears  ui>oi 
the  evidence,  that  at  that  time  there  were  no  marks  ni>oi 
the  timber,  except  those  of  the  foresters  who  had  cut  it.  I 
seems  that  Pho  had  cut  eighty-one  of  these  logs,  and  the  tw( 
other  men  had  cut  seventy-one  logs.  '  The  defendant  hearini 
of  this  proceeding,  complained  to  a  Siamese  officer,  stj^le^ 
binyakin,  who  was  said  to  be  a  judge  of  the  district,  of  wha 
Douk  had  done,  and  the  judge  sent,  a  peon  with  the  defer 
dant  to  arrest  Douk,  and  to  bring  him  before  him.  It  seem 
that  after  searching  for  Douk  for  two  or  three  days,  h 
was  found,  and  taiKen  into  custody,  considerable  violenc 
being  used.    How  far  some  violence  was  necessary- to  » 
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cure  him,  or  what  degree  of  force  might  reasonably  have 
been  employed  for  that  purpose,  does  not  appear,  but  cer- 
taioly  it  would  seem  that  a  great  deal  of  violence  was  used  ; 
that  he  was  beaten,  tied  with  a  rope,  and  in  this  state  carried 
into  the  presence  of  the  binyakin.  When  there  the  binya- 
kin  j)ut  Douk  into  irons,  with  an  iron  collar  round  his  neck, 
and  it  is  said  that  threats  of  personal  violence  were  used 
towards  him,  unchecked  by  the  binyakin.  There  is  proba- 
bly some  exaggeration  in  the  evidence  upon  that  point. 
Bat  enough  remains  to  show  that  he  was  not  only  placed  in 
imprisonment,  but  had  theie  irons  put  upon  him,  and  an 
iron  collar.  Under  these  circumstances  he  was  charged 
with  having  put  his  mark  upon  the  logs,  and  he  was  charged 
with  having  done  so  fraudulently  and  criminally.  That 
being  the  state  of  affairs,  and  Douk  beine  evidently  under 
great  apprehension  at  the  time  as  to  what  further  might 
happen,  it  was  proposed  that  he,  having  put  his  mark  upon 
the  timber,  should  |)urchase  it ;  then  there  was  a  parley  as 
to  the  price,  and  ultimately  it  was  stated  that  the  price  he 
must  give  for  this  timber  should  be  Rs.45  a  log,  a  price  cer- 
tainly much  larger  than  the  value  of  the  timber  as  it  then 
lay.  It  is  said  to  be  the  law  of  Siam  that  a  man  who  has 
improperly  put  his  mark  upon  timber  which  does  not  be- 
long to  him  IS  liable  to  pay  the  value  of  ten  logs  for  every 
Jog  so  marked.  That  law  or  custom  is  by  no  means  clearly 
proved,  but  whether  it  be  so  or  not,  it  is  clear  that  the  agree- 
ment for  the  purchase  of  the  logs  by  Douk  was  at  a  price 
considerably  beyond  their  value. 

*It  has  been  argued  on  the  part  of  the  appellant  [65 
that  although  Douk  must  be  considered  as  a  pnsoner  at  the 
time  before  this  judge,  yet  his  imprisonment  was  lawful, 
and  therefore  that  the  contract  cannot  be  avoided  on  the 
ground  that  he  was  under  illegal  constraint  at  the  time  he 
made  it.  The  judge  of  Moulmein  is  right  in  his  view  of  the 
law  of  England,  that  in  this  country  if  a  man  is  under  law- 
ful imprisonment  for  a  civil  debt,  an  agreement  which  he 
makes  while  subject  to  that  constraint  is  not,  by  reason  of 
his  being  so  subject  to  it,  capable  of  being  avoided,  provided 
that  it  is  not  unconscionable.  But  imprisonment  in  a 
country  where  there  is  no  settled  system  of  law  or  procedure, 
and  where  the  judge  is  invested  with  arbitrary  powers,  duress 
is  of  a  wholly  different  kind.  In  the  one  case  the  pris- 
oner knows  that  the  length  and  severity  of  his  imprisonment 
are  defined  and  limited  by  the  law,  and  cannot  be  exceeded  ; 
whereas  in  the  other  the  prisoner  neither  knows  what  will 
be  the  length  of  his  imprisonment,  nor  what  amount  of  pain 
16  Eno.  Rep.  27 
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and  misery  he  may  be  j)ut  to;  all  is  indefinite;  and  there 
fore  the  apprehension  acting  on  the  mind  of  a  man  in  sucl 
a  situation  would  be  infinitely  greater  than  if  he  wereim 
prisoned  in  a  country  like  England,  where  the  law  is  settled, 
and  cannot  be  exceeded  by  the  judge. 

With  regard  to  the  actual  circumstances  of  this  imprison 
ment,  there  was  a  great  deal  of  violence  used  at  the  time  o 
the  arrest,  and  whether  some  violence  was  iustified  or  no 
by  Douk's  resistance,  it  is  unquestionable  tliat  he  receivec 
a  severe  beating,  which  would  aflfect  the  state  of  his  mind 
Then  he  was  put  into  irons.  Tlie  charge  is  made  agains 
him — not  tliat  he  had  unintentionally  put  his  mark  upoi 
the  property  of  another — but  that  he  had  done  so  criminally 
with  a  view  to  steal  it.  He  knew  what  has  happened  am 
might  happen  again  in  this  Siamese  territory, — that  a  wrong 
f  ul  act  01  that  Kind  might  be  very  severely  punished,  an( 
to  an  extent  which  in  this  country  might  be  supposed  to  b 
disproportionate  to  the  offence. 

No  doubt,  speaking  generally,  all  matters  relating  to 
contract  are  to  be  decided  by  the  law  of  the  country  wher 
the  contract  is  made,  but  there  are  principles  of  universe 
application  by  which  all  contracts,  wherever  made,  must  b 
judged.  The  first  principle  of  contracts  is,  that  there  should 
66J  be  voluntary  consent  to  it.  In  *this  country  dures 
has  always  been  held  to  avoid  a  contract,  except  in  certai 
cases  where  the  imprisonment  is  lawful.  But  tnis  exceptio 
would  not  be  held  to  apply  to  a  case  where  a  man  is  in  cuj 
tody  upon  a  criminal  charge  like  the  present,  and  has  mad 
an  agreement  to  give  a  benefit  to  another  to  release  him  f roi 
that  charge  ;  in  fact  such  a  contract  in  this  country  woul 
be  held  to  be  void  on  other  grounds.  Upon  the  face  of  i 
this  contract  shows  that  the  man  was  charged  with  a  crin 
inal  offence.  '^Treephaw — that  is  Douk — requests  not  i 
raise  contention  against  me  with  regard  to  having  stole 
impressed,  and  struck  with  hammer  mark  the  152  logs 
teak  timber  which  has  been  cut,  worked,  and  kept  at  tl 
place  allotted  by  Moung  Shoay  Att  in  the  forest,  for  whi( 
Moung  Shoay  Att  obtained  the  imperial  order  and  writt 
permit."  It  was  to  get  rid  of  that  charge  of  having  stoV 
these  logs,  when  he  was  in  custody  under  the  circuinstanc 
which  have  been  referred  to,  that  this  agreement  was  iiia<3 
Their  Lordships  therefore  think  that  the  plaintiff  may  rep 
diate  it,  as  having  been  made  by  his  agent  when  unc 
duress. 

It  is  to  be  observed  that  the  treaty  between  the  Brit 
Government   and   the  Siamese  Government  contains    t 
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clause:  ''With  reference  to  the  punishment  of  offences  or 
the  settlement  of  disputes,  it  is  agreed  that  all  criminal 
cases  in  which  both  parties  are  British  subjects,  or  in  which 
the  defendant  is  a  British  subject,  shall  be  tried  and  deter- 
mined by  the  British  Consul."  It  seems,  therefore,  that 
the  binyakin  had  no  jurisdiction  to  try  the  offence,  and  the 
proceedings  bear  the  character  of  an  attempt,  by  bringing 
Douk  before  this  judge,  to  extort  an  agreement  from  him. 

Their  Lordships  for  these  reasons*  think  that  this  agree- 
ment does  not  in  any  way  bind  the  plaintiff ;  and  inasmuch 
as  Rs.3,000  of  his  nionev  was  paid,  and  his  elephants  were 
delivered  un^er  it,  that  he  is  entitled  to  bring  this  suit. 

A  question  was  raised  whether  the  agreement  had  not 
been  confirmed  and  ratified  by  the  subsequent  acts. of  the 

{)laintiff,  or  Douk  as  his  agent.  No  doubt,  if  there  had 
)een  a  clear  ratification,  it  being  in  the  power  of  the  plaintiff 
to  ratify  or  reject  it,  if  there  were  circumstances  from  which 
a  i-atification  might  properlj'-  be  presumed,  he  would  be 
bound  by  it,  but  their  Lordships  do  not  find  any  evidence 
of  such  a  ratification.  The  delivery  of  the  ^elephants  [67 
was  in  effect  made  before  the  constraint  or  the  apprehen- 
sion of  constraint  had  disappeared ;  for  simultaneously  with 
entering  into  this  agreement,  it  appears  that  Douk  gave  an 
order  to^the  man  who  had  the  custody  of  the  elephants  to 

fjlve  them  up  to  the  defendant,  and  although  the  actual  de- 
ivery  did  not  take  place  immediately,  it  was  made  in  con- 
sequence of  that  order,  and  Douk  says  he  was  in  such  a 
state  of  apprehension  that  he  could  do  nothing  afterwards, 
and  as  soon  as  he  recovered  from  his  beating,  went  down  to 
Moulmein.  The  other  point  is  that  the  timber  was  accepted 
by  the  plaintiff.  But  their  Lordships  think  that  it  was  not 
accepted  under  such  circumstances  as  constitute  a  ratifica- 
tion, because,  all  the  way  through,  Douk  was  protesting 
against  this  agreement,  and  so  was  the  plaintiff,  claiming 
the  timber  as  his  own  property. 

Another  ground  suggested  by  the  Special  Court  on  which 
this  agreement  could  not  be  sustained  as  against  the  plain- 
tiff, seems  to  their  Lordships  to  be  well  founded.  Douk 
being  in  custody  upon  a  criminal  charge  had  clearly  no 
authority  to  part  with  his  employer's  property,  or  to  make 
an  agreement  to  part  with  it,  to  relieve  himself  frorti  such 
a  charge.  If  there  had  been  any  question  of  a  civil  nature, 
it  might  have  been  within  the  scope  of  his  authority  as  a 
general  agent  to  compromise  such  a  claim,  but  when  charged 
with  personal  misconduct  and  a  crime,  which  it  cannot  be 
assumed  that  his  principal  had  authorized,  no  authority 


212  INDIAN  APPEALS.  [L.  R. 

1876  Moung  Shoay  Att  v.  Ko  Byaw.  J.C. 

from  the  employer  can  be  implied  that  his  money  and  his 
elephants  should  be  handed  over  to  the  man  making  the 
charge,  in  order  to  relieve  his  agent  from  it.  It  is  sufficient, 
however,  to  decide  that  the  agreement  is  avoided  on  the 
ground  of  duress,  for,  as  the  Lower  Appellate  Court  ob- 
serves, this  last  ground  for  impeaching  the  agreement  was 
not  made  in  the  pleadings. 

Their  Lordships  having  come  to  this  conclusion  upon  the 
agreement,  it  follows  that  the  decree  in  favor  of  the  plain- 
tiff must  stand. 

Then  the  question  arises  whether  a  deduction  should  not 
be  made  from  the  amount  of  the  decree  for  the  value  of  the 
timber,  which  their  Lordships  are  satisfied  the  plaintiff  got 
into  his  possession.  Undoubtedly  if  the  timber  oelonged  to 
the  plaintiff,  and  the  claim  made  by  the  defendant  upon  it 
68]  was  an  invalid  one,  no  ^deduction  ought  to  be  made 
from  the  damages,  although  possession  of  it  may  have  been 
obtained  in  consequence  of  this  agreement. 

This  taises  the  question  to  whom  the  timber  belonged  at 
the  time  when  this  agreement  was  made  upon  the  10th  of 
May.  Although  the  question  is  not  an  easy  one  to  decide 
upon  the  materials  before  their  Lordships,  they  do  not  see 
that  any  further  or  better  evidence  could-  be  obtained  upon 
another  inquiry.  It  is  evident  from  the  whole  course  of  the 
proceedings  in  the  case  that  a  material  point  was  made 
throughout  them  as  to  the  property  in  the  timber;  and 
u{)on  the  best  judgment  their  Lordships  can  form  on  the 
evidence,  they  nave  come  to  the  conclusion  that  this  timber 
really  belonged  to  the  defendant.  Fortunately  thecasti 
does  not  depend  wholly  on  oral  testimony,  and  the  docu- 
ments which  are  found  in  the  case  are  tolerably  clear,  the 
only  doubt  being  upon  the  precise  nature  of  these  permits. 
There  is  still  some  doubt  about  the  nature  of  the  permits, 
but  as  far  as  the  case  can  be  understood  from  these  agree- 
ments, it  is  tolerably  clear  that,  as  between  the  plain tiffand 
the  defendant,  the  defendant  is  entitled  to  this  timber.  The 
evidence  with  regard  to  it  is  found  in  the  agreements  made 
by  the  plaintiff's  agent  with  Pho,  and  by  the  defendant 
with  Pho  and  two  other  persons.  The  agreement  made  by 
the  plaintiff's  agent  Doiik  with  Pho,  is  to  the  effect  that 
Pho  had  stated  *'that  there  was  timber  which  had  been 
killed  by  order  of  Shoay  Nan  Shin  of  Zimmay  " — the  chief 
or  some  official  under  him  of  Zimmay, — "in  several  creeks,*' 
mentioning  them,  two  being  those  which  have  already  been 
named.  The  agreement  goes  on,  *'And  as  I  have  no  ele- 
phant, pony,  and  money  for  expenses  for  the  purpose  of 


VoLia]  -^  INDIAN  APPEALS.  213 

iJC.  Moung  Shoay  Att  v.  Ko  Byaw.  1876 

cutting  and  working  the  said  timber,  by  applying  for  and 
obtaining  the  imperial  order  for  the  same,  therefore  hire, 
lend  and  accommodate  me  now  with  Rs.600,  and  one  female 
elephant  valued  at  Rs.730,  and  that  at  the  time  of  arrival 
of  the  15th  day  of  increase  of  Wahtsoe  in  the  year  1233 
(corresponding  to  the  English  1st  of  July,  1871),  200  logs 
of  timber  will  be  put  down  and  delivered  to  the  waters 
reach  of  Mhineloongyee."     That  is  an  agreement  for  the 
catting  of  the  timber  "by  applying  for  and  obtaining  an 
imperial    order."     The  whole   agreement   appears    to    be 
made  conditionally  on  that  order  being  obtained.    After 
*providing  that  Pho  shall  pay  double  the  value  of  that     [69 
which  has  been  deposited  with  him  if.  he  does  not  deliver 
timber,  the  agreement  concludes  thus:  "Hereafter,  if  the 
permit  for  the  forest  could  not  be  obtained,  and  thereby 
unable  to  work  and  handle,  then  Rs.600  and  female  elephant, 
valued  Rs.730,  must  be  returned  by  Nway  JPho  to  Moung 
Treephaw,"  that  is  ,Douk.     It  appears  therefore  that  the 
permit  was  considered,  as  between  the  two  contracting  par- 
ties, to  be  essential  to  the  title,  and  the  agreement  was  made 
conditionally  upon  its  being  obtained.     When  we  come  to 
the  agreement  which  the  defendant  made  with  Pho,  it  will 
appear  that  a  permit  had  been  obtained  by  the  defendant 
before  he  entered  into  it.     "Pho  states  and  requests  to  be 
permitt<?d  to  cut,  work,  drag,  and  put  down  the  killed  and 
standing  trees  of  three  cubits  and  two  mike,  the  lowest  up 
10  four  cubits,  five  cubits,  and 'six  cubits  (in  girths  of  20 
cubits),  the  lowest  up  to  25  cubits,  and  30  cubits  in  lengths, 
•which    are  (in)  Whaypoogan  Creek,   and  Whaykoonpai 
Creek  in  the  said  two  creeks  within  the  forests,  for  which 
Thetgoung  Moung  Shoay  Att  obtained  the  imperial  order 
and  written  permit" — for  a  hire  of  Rs.l5  per  log.     The 
agreements  of  the  two  other  foresters  are  to  the  same  effect. 
Inder  them  it  seems  that  152  logs  at  least  had  been  cut, 
which  Douk  marked  with  the  plain  tiff's  mark.     Now  as  a 
question  of  title,  it  would  certamly  seem  that  the  defendant 
Lad  the  permission  of  the  proper  officer  of  the  government 
to  cut  timber.     There  is  some  doubt  as  to  whether  the  per- 
mit gave  an  exclusive  right  to  cut  timber  in  the  particular 
forest,  or  whether  it  only  gave  a  right  concurrently  with 
any  other  persons  who  might  obtain  similar  permits ;  but  it 
fieems   to  be  plain  from  tlie  wording  of  these  agreements 
that  all  parties  considered  that  a  permit  of  one  kind  or  the 
other  was  necessary  to  give  a  title  to  the  timber.     The  de- 
fendant had  got  one,  the  plaintiff  hatd  none,  but  employed 
Pho  ill  the  ex]>ectation  that  Pho  would  get  it,  making  the 
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agreement  terminable,  and  stipulating  that  the  money  ac 
vanced  should  be  returned  if  it  was  not  obtained.  It  ha 
already  been  stated  how  these  logs  were  cut,  and  there  i 
evidence  in  the  case,  which  the  judge  below  believed,  tha 
they  were  cut  for  the  defendant. 

Then  as  regards  the  conduct  of  the  plaintiff,  there  can  b 
70]  ^o  Moubt  that  he  brought  an  action  against  Pho  i 
the  Siamese'  court,  and  apparently  to  recover  double  th 
amount  of  the  money  he  had  deposited  with  him,  on  tli 
ground  that  he  had  not  delivered  any  logs.  This  claii 
assumes  that  Pho  liad  not  performed  any  part  of  his  cor 
tract,  and  therefore  that  the  152  logs  did  not  belong  totli 
plaintiff.  The  judgment  is  differently  translated,  if  it  \ 
the  same  judgment,  in  this  record,  and  one  translation  i 
not  very  intelligible;  but  supposing,  as  appears  from  on 
translation,  that  the  judge  decided  that  Pho  was  to  be  a 
lowed  for  152  logs,  the  defendant  was  no  party  to  that  sni 
and  cannot  in  any  way  be  bound  by  it.  The  conduct  of  tt 
plaintiff  in  bringing  such  a  suit  remains  as  an  admission  j 
that  time  on  his  part  that  none  of  the  logs  had  been  delivers 
by  Pho  under  his  contract. 

Then  there  is  a  statement  in  Douk's  petition  of  a  subs 
quent  date,  to  the  effect  that  these  152  logs  did  belong  ' 
Shoay  Att.  He  says  in  that  part  of  his  petition,  '*  In  regai 
to  the  153  logs  of  teak  timber,  as  they  belong  to  Mout 
Shoay  Att,  and  the  price  was  fixed  at  Rs.45,  I  shall  liave 
pay  by  one  way  ;  that  I  deposited  with  Byahngyah  K 
Ks.3,000,  which  money  Byahngyah  Kin  took  and  give  awi 
to  Moung  Shoay  Att;  besides  that,  four  elephants  valu« 
Rs. 6,000,  which  Byahngyah  Kin  confiscated,  took  and  ga 
to  Moung  Shoay  Att."  Douk  here  states  that  the  152  lo, 
belonged  to  the  defendant,  and  that  he  had  been  forced 
pay  these  sums  to  get  them  by  way  of  purchase  from  liii 
Upon  a  point  of  this  kind  their  Lordships  think  also  th 
reliance  ought  to  be  placed  on  the  finding  of  the  judge 
Moulmein,  who  heard  the  evidence  and  was  well  able  to  a 
predate  it,  that  the  property  was  in  the  defendants.  T 
Appeal  Court  of  British  Burma  do  not  express  any  opinl 
to  the  contrary.  All  they  say  is  that  they  think  Doi 
might  have  acted  bona  jide^  and  might  have  had  soi 
grounds  for  supposing*  that  the  timber  belonged  to  him,  a 
so  relieve  him  from  any  criminal  intention  toapprojiriate  t 
timber. 

On  the  whole,  therefore,  their  Lordships  think  it  is  est; 
lished  that  the  property  in  this  timber  belonged  to  the  < 
fendaut  (so  far  as  it  could  belong,  under  the  circumstan 


vd  in.] 


INDIAN  APPEALS. 


215 


J.C. 


Moung  Shoay  Att  v.  Ko  Byaw. 


1876 


which  have  been  described  in  a  very  interesting  way  by  Mr. 
Coiyton,  to  anybody),  *aud  that  he  would  have  had  [71 
the  benefit  of  that  timber  and  taken  it  down  to  Moulmein, 
but  for  the  act  of  Douk.  Whether  the  timber  ever  got  down 
to  Moulmein  or  not,  or  whether  all  of  it  got  down,  is  uncer- 
tain; but  however  that  may  be,  their  Lordships  have  no 
doubt  that  under  the  agreement  which  has  been  held  to  be 
void,  the  plaintiff  had,  or  might  have  had,  possession  of  it 
at  the  creeks,  and  therefore  there  must  be  a  deduction  from 
the  damages  to  the  extent  of  the  value  of  the  timber  there. 
It  seems  to  be  admitted  that  Douk  marked  the  best  logs  he 
could  find,  and  according  to  his  own  statement,  the  value 
at  the  time  he  marked  them  was  fcom  Rs.l8  to  Rs.20 
per  log. 

Their  Lordships  are  therefore  of  opinion  that  the  total 
amount  decreed  and  payable  to  the  plaintiff  under  the  de- 
cree appealed  from  should  be  reduced  by  the  sum  of  Rs.3,040, 
being  the  value  of  the  152  logs  of  timber  at  Rs.20  per  log. 
The  amount  so  reduced  will  be  payable  to  the  plaintiff  with 
interest  thereon  at  five  per  cent,  from  the  date  of  the  said 
decree  to  the  date  of  realization. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the 
decree  be  varied  by  making  the  reduction  in  these  terms, 
and  that  in  other  respects  it  be  affirmed.  The  decree  being 
thus  varied,  their  Lordships  think  there  should  be  no  costs 
of  this  appeal. 

Agent  for  the  appellant :    TF.  D.  H.  OeTiTne. 
Agents  for  the  respondent :    Watkins  &  Lattey. 


See  12  Eng.  Rep.,  741  note. 

As  to  -when  the  owner  of  property 
being  compelled  to  pay  the  person  hav- 
ing the  custody  thereof  more  than  is 
due  him  to  obtain  it,  or  when  payment, 
to  carrier  of  extortionate  price,  is 
danss,  see  13  Eng.  Rep. ,  52  note ; 
diandler  v.  Langer,  114  Mass.,  864; 
Quincy  t.  White,  63  N.  Y.,  370; 
Hcholey  u.  Mum  ford,  64  id.,  521  ;  Chi- 
cago, etc.,  c.  Chicago,  etc.,  79  Ills.,  121 ; 
Berry  v.  Frost,  56  (ieo.,  188  ;  Lynch  t?. 
Keegan,  3  Pugsley,  New  Brunswick, 

As  to  when  a  note  or  other  agreement 
eTtort^nl  from  a  party  under  threats  or 


forc^  of  a  prosecution  is  void,  see  Part- 
ridge v.  Hood,  16  Am.  Law  Reg.,  N.S., 
267  (Mass.),  and  note,  p.  272 ;  Morrill 
tJ.  Goodenow,  65  Maine,  178 ;  Snyder 
tj.  Willie,  33  Mich.,  483 ;  Henderson  v. 
Palmer,  71  Ills.,  579 ;  Kembrough  u. 
Lane,  11  Bush  (Ky.),  556 ;  Baker  «. 
Farris,  61  Missouri,  389 ;  Goodwin  «. 
Crowell,  56  Geo.,  566  ;  Toponce  v.  Mar- 
tin, 38  U.  C.  Q.  B.,  411 ;  Henry  v.  Lit- 
tle, 11  id.,  296  ;  Dwight  v.  Ellsworth, 
9  id.,  389  ;  Pasco  v.  Wegg,  6  U.  C. 
Com.  PI.,  375  ;  Canada,  etc.,  v.  Wat- 
son, 25  id.,  1  ;  Richardson  u.  Hamilton, 
7  Grant's  (U.  C.)  Chy.,  281  •  Boddy  ij. 
Finloy,  Id.,  162. 
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200]  *CowAsjEE  Nanabhoy,  Appellant ;  and  Lallbhoi 
Vullubhoy  and  Others,  Respondents ;  and  the  Revivec 
Suit. 

ON    APPEAL   FROM    THE    HIGH    COURT    AT    BOMBAY.  ' 

Contract — Agency — Sale  of  iJie  Suhject  of  Agency — Conunission  during  Agent  $ 
Lifetime —  Compensation. 

By  an  agreement  dated  the  10th  of  June,  1867,  the  appellant  and  others  enter© 
into  a  partnership  for  the  purpose  of  establishing  a  factory  for  the  manufacture  c 
cotton  twist;  and  thereby  intrusted  the  whole  management  of  the  said  factory  to  th 
appellant  during  his  life.  The  4th  clause  thereof  ran  as  follows  :  '*  All  we  shan 
holders  having  agreed  to  make  this  settlement,  that  in  return  for  the  trouble  yo 
have  been  at  in  getting  up  this  factory  we  have  appointed  you  for  your  life  the  ageii 
or  broker  of  tliis  factory,  as  to  that  it  is  to  be  understood  as  follows :  Whatever  co 
ton  may  have  to  be  purchased  for  this  factory  do  you  purchase  ;  and  whatever  var 
may  be  made  in  this  factory  all  that  do  you  sell ;  and  for  whatever  you  may  sell  o 
account  of  the  factory  do  you  duly  receive  from  this  company  the  commis^on  i 
the  rate  of  5  per  cent,  during  your  lifethnc."  A  decree  for  dissolution  and  windings] 
of  the  said  copartnership  having  been  obtained  by  some  of  the  copartners  on  tl 
ground  that  the  same  could  not  biB  carried  on  prohtably ;  the  appellant  contend* 
that  he  was  entitled  to  compensation  in  respect  of  his  said  engagement : 

Held,  that  there  being  no  agreement  by  the  copartners  to  renounce  their  right  i 
dissolution,  or  to  pay  compensation  if  they  exercised  such  right,  even  if  the  pai 
nersliip  were  originally  inte/ided  to  exist  during  the  appellant's  life,  the  appell* 
was  not  entitled  to  compensation. 

By  articles  of  agreement  in  the  Gnjrati  language,  date 
the  10th  of  January,  1857  (the  material  portions  of  whic 
are  set  forth  in  the  judgment  printed  bfelow),  the  abov 
named  appellant  and  the  respondents,  or  those  whose  repn 
sentatives  they  are,  entered  into  a  partnership  in  order  t 
establish  a  mill  for  the  working  of  cotton  twist  at  Tardea 
in  the  island  and  presidency  of  Bombay,  The  appellai 
entered  upon  the-  management  of  the  company's  affairs  ui 
201]  dt?r  the  tenns  of  the  said  agreement.  On  *the  2d  < 
October,  1861,  it  was  resolved  at  a  meeting  of  the  corapau 
that  steps  should  be  taken  to  wind  up  the  affsiirs  thereo 
and  to  take  the  accounts  of  the  appelhmt  by  proceeding  ! 
the  Supreme  Court  of  Bombay.  On  the  6th  of  Novemb 
following  a  bill  w^as  filed  by  the  respondent  Lallbhoy  ar 
other  shareholders  who  wished  to  aissolve  the  com  pan; 
against  the  appellant  and  those  shareholders  who  wish* 
the  company  to  continue  to  carry  on  the  business, 
prayed  for  a  dissolution,  for  the  appointment  of  a  rt^creiv 
other  than  the  appellant,  for  an  injunction  against  the  a 

(')  Present:  Sir  Barnes  Peacock,  Sir  Montaguk  E.  Smjth,  Sir  Robert  P.  Colli 
and  Sir  IlLNuy  S.  Kkatino. 


Vol  IIL]  INDIAN  APPEALS.  217 

J.C.  Cowasjee  Nanabhoy  v.  Lallblioy  Vullubhoy.  1876 

fellant,  and  for  an  account  of  his  dealings  with  or  on  be- 
alf  bf  the  company,  and  for  a  sale  of  its  assets.  The 
appellant  however  continued  to  be  the  sole  manager  of  the 
company's  affairs  up  to  the  time  when  the  company's  mill 
and  premises  were  sold. 

On  the  23d  of  January,  1863,  the  High  Court  decreed 
that  the  company  should  be  dissolved  from  the  date  of 
filing  the  bill  of  complaint,  with  directions  as  to  accounts. 
It  was  silent  as  to  any  claim  of  the  appellant  to  compensa- 
tion for  being  deprived  of  the  management  of  the  company 
and  of  commission  during  his  life  on  its  rates.  On  the 
29th  of  February,  1868,  tnis  decree  was  affirmed  by  Her 
Majesty  in  Council,  but  it  was  ordered  that  the  following 
direction  should  be  inserted  therein :  "  And  this  Court  doth 
also,  but  without  prejudice,  reserve  until  further  considera- 
tion the  question  whether  Cowasjee  Nanabhoy  is  entitled  to 
any,  and  if  any,  what  compensation  in  respect  of  the  en- 
gagement in  the  articles  that  he,  Cowasiee  Nanabhoy, 
should  have  the  management  of  the  partnership,  and  should 
be  the  agent  and  broker  thereof  during  his  life." 

By  a  decree  of  the  High  Court  of  jSombay  (the  11th  of 
January,  1872),  made  on  further  directions  on  the  report  of 
the  Master,  it  was  ordered  and  declared  that  Cowasjee 
Nanabhoy  was  not  entitled  to  any  compensation  in  respect 
of  the  engagement  in  the  said  articles  that  he  should  have 
the  management  of  the  partnership,  and  be  the  agent  and 
broker  thereof,  during  his  life;  and  divers  transfers  and 

Sayments  of  securities  a-nd  moneys  on  the  footing  of  the 
eclaration  and  order  aforesaid  were  directed  to  be  made  to 
the  several  parties  therein  named. 

*Pearson^  Q.C.,  and  WhiteJiorne^  for  the  represent-  [202 
adves  of  the  appellant  in  the  revived  suit,  contended  that 
the  above  order  should  be  reversed,  and  that  in  lieu  thereof 
it  should  be  declared  that  Cowasjee  Nanabhoy  was  entitled 
to  compensation  in  respect  of  his  said  engagement,  and  that 
proper  directions  should  be  given  for  ascertaining  the  proper 
amount  thereof.  They  referred  to  the  articles  of  agree- 
ment, and  contended  that  on  the  true  construction  thereof 
the  compensation  was  due  in  the  event  which  happened  of 
Cowasjee's  engagement  or  employment  in  the  service  of  the 
company  being  terminated  otherwise  than  by  himself.  It 
was  terminattS  by  the  dissolution  of  the  company,  which 
was  brought  about  by  the  voluntary  action  of  the  majority 
of  the  shareholders  therein  (not  including  the  said  Cowas- 
jt»e)  and  was  not  necessitated  or  caused  by  any  act  or  de- 
fault of  Cowasjee.  They  contended  that  he  faithfully 
16  Eno.  Rep.  28 
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performed  all  matters  agreed  to  be  performed  by  him,  that 
he  promoted  the  prosperity  of  the  company  in  every  way 
in  his  power,  used  every  effort  to  prevent  its  dissolution, 
that  but  for  the  dissolution  it  would  under  his  management 
have  realized  very  large  profits ;  and  that  therefore  it  was 
inequitable  that  he  or  nis  estate  should  be  deprived  of  that 
provision  for  which  he  stipulated  by  the  suicidal  acts  of  the 
other  shareholders  which  he  endeavored  unsuccessfully  to 
prevent.  They  referred  to  IncJihald  v.  The  NeilgherTy 
Coffee  Company,  Limited {') ;  M Intyre  v.  Belch€T(^)\  For- 
wood  V.  Rhodes  (') ;  Yelland's  Case  (*) ;  Ex  parte  Clark  (*) ; 
Ex  parte  Logan  (') ;  Ex  part^  Maclure,  In  re  The  English 
and  Scottish  Marine  Insurance  Company  (') ;  Re  The 
Patent  Floor  Cloth  Company,  Limited  {Dean  arid  Gilberts 
Claim)  C) ;  Hartland  v.  General  Exchange  Bank  (•) ;  Bur- 
ton V.  Great  Northern  Railway  Company  ('").  Where  once 
there  is  a  contract  to  pay  commission,  there  is  for  purposes 
of  compensation  a  contract  to  do  business :  Taylor  v.  CdUl- 
203]  wellC);  Pilkington  v.  *  Scott  {'')]  Hartley  v.  Cum- 
mings{'^)\  Reg.  v.  Welch  {'')\  Whittle  v.  Franklandi^\ 
[Sir  Henry  S/Keating  :  You  must  make  out  an  express 
or  implied  warranty  that  there  shall  be  sufficient  business 
transacted  to  produce  the  commission.]  Prickett  v.  -ffowi- 
ger{"');  Stirling  v.  Maitland{");  where  it  was  held  that 
an  employer  winding  up  his  business  was,  under  the  cir- 
cumstances, such  a  breach  of  the  engagement  as  to  give  a 
title  to  compensation. 

Leith^  Q.C.,  and  C  Parke^  for  the  respondents,  were  not 
called  upon. 

June  21.  The  judgment  of  their  Lordships  was  deliv- 
ered by 

Sir  Kobert  P.  Collier  :  The  circumstances  under  which 
this  appeal  arises  are  as  follows  : 

On  the  10th  of  June,  1857,  Cowasjee  Nanabhoy  entered 
into  an  agreement  with  a  number  of  persons,  who  were  to 
form  a  partnership  with  him  for  the  purpose  of  establishing 
a  factory  for  the  manufacture  of  cotton  twist.    As  the  terms 

(>)  17  C.  B.  (N.S.),  733.  n  26  L.  T.  (N.S.),  467. 

(»)  U    C.    B.    (N.S.),   654;    32    L.   J.         (»)  14  L.  T.  (N.S.),  863. 

(C.r.),  254.  ('0)  9  Ex.,  507. 

(3)  33  L.  T.  (N.S.),  314  ;   a  case  which  (>')  3  B.  <fe  S.,  826. 

WRH   reversed   by  the  House  of   Lords,  ('*)  15  M.  <fe.  W.,  657. 

I.aw  Rep..  1  App.  Gas.,  256.  ('»)  5  C.  B.,  247. 

{})  Law  Rep.,  4  Eq.,  360.  ('*)  2  E.  A  B.,  857. 

i^)  Law  Rep.,  7  Eq.,  550.  (")  2  B.  <fe  S.,  49. 

(«)  Law  Rep.,  9  Ecj.,  149.  (•«)  1  0.  B.  (N.S.),  296. 

(')  Law  Rep.,  5  Ch.,  737.  X'')  6  B.  d'  S.,  810. 
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of  this  agreement  are  very  peculiar,  it  is  as  well  to  read  in 
exteJiso  me  materiaUparts  of  it.  The  beginning  of  the  agree- 
ment is  to  this  effect:  "To  Parsee  Cowasjee  Nanabhoy 
Dawar,  written  by  us  the  undersigned,  (who)  do  give  in 
writing  to  you  as  follows :  You  are  establishing  a  factory 
for  the  manufacture  of  *  water'  cotton  twist.  For  the  same 
there  have  been  made  100  allotments,  i.e.,  100  shares  each  ; 
one  share  has  been  fixed  at  about  Rs.3,000,  viz.,  three 
thousand.  Belative  to  the  same,  we  have  given  in  writing 
to  you  this  instrument,  agreeably  to  the  particulars  written 
below.  The  first  clause  is  this:  For  the  above-mentioned 
factory  (ground  is  to  be  procured),  and  a  building  is  to  be 
erected,  and  machinery  is  to  be  sent  for  from  Europe,  and 
the  same  is  to  be  set  up  here.  In  regard  thereto,  whatever 
business  may  have  to  be  transacted,  i.e.,  the  employment  of 
persons,  and  whatever  outlays  may  have  to  be  made  for 
the  said  factory,  the  whole  management  thereof,  all  we 
*the  undersigned  shareholders  having  agreed,  have  [204 
intrusted  to  you  that  management,  do  you  duly  carry  on 
during  your  lifetime,  and  the  entire  authority  for  signing 
and  carrying  on  the  entire  management  of  the  said  factory 
belongs  to  you,  and  after  the  decease  of  you,  Cowasjee,  the 
whole  of  trie  shareholders  are  to  approve  of  such  agent 
or  trustee  as  the  shareholders,  having  held  general  meeting, 
may  appoint."  The  second  clause  runs  thus:  "Out  of  the 
above  100  allotments,  i.e.,  shares,  as  many  shares  as  we 
have  taken  we  have  made  known  below  in  writing  in  the 
place  of  the  signature  of  each  of  us,  and  at  the  time  of  sign- 
ing this  agreement,  having  paid  you  a  deposit  at  the  rate  of 
Rs-fiOO,  viz.,  500  for  each  one  share,  a  receipt  bearing  your 
signature  was  obtained."  The  third  is  m  these  terms: 
"For  the  above  purpose,  whatever  may  have  been  expended 
for  a  building  and  machinery,  and  whatever  other  outlays 
may  have  been  made  and  may  hereafter  be  made,  all  those 
we  the  shareholders  are  duly  to  pay  in  equal  portions  agree- 
ably to  our  shares,  the  calls  which  you  make  in  respect  of  tlio 
same  as  there  ma^  be  need,  we  ure  duly  to  pay  within  fifteen 
days'  lime.  If  within  the  said  time  of  fifteen  days  w^e  should 
not  pay  the  amount  of  each  call  of  those  calls  which  you 
may  make,  then  the  share  or  shares  subscribed  by  us  shall 
become  forfeited,  i.e.,  there  shall  not  remain  on  the  part  of 
those  who  may  not  pay  the  calls  any  right  to  the  deposit  to 
the  amount  of  Rs.500,  viz.,  500  paid  per  share,  and  the  call 
or  calls  which  may  have  been  (already)  paid,  and  the  money 
T>aid  for  the  same  shall  be  credited  to  the  ])rolit  account  of 
this  company  ;  and  hereafter  should  any  shareholder  of  the 
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shareholders  who  have  signed  below  sell  or  make  over 
his  share  or  shares  to  any  individual,  ihe  party  or  parties 
purchasing  the  same  hereafter  is  or  are  also  duly  to  act  up 
to  this  agreement."  The  fourth  runs  thus  :  "All  we  share- 
holders iiaving  agreed  to  make  this  agreement  or  settle- 
ment (viz.),  that  in  return  for  the  trouble  you  have  been  at 
in  getting  up  this  factory  we  have  appointed  you  for  your 
life  the  agent  or  broker  of  this  factory,  as  to  that  it  is  to  be 
understood  as  follqws :  Whatever  cotton  may  have  to  be 
purchased  for  this  factory  do  you  purchase,  and  whatever 
yarn  may  be  made  in  this  factory  all  that  do  you  sell ;  and 
205]  foi*  whatever  you  may  sell  on  account  of  the  *factory 
do  you  duly  receive  from  this  company  the  commission  at 
the  rate  of  Rs.6,  viz.,  5  per  cent,  during  your  lifetime,  but 
upon  purchases  you  are  not  to  receive  anything  from  the 
company  ;  yet  on  goods  which  you  may  purchase  from 
merchants  and  sell,  ydu  yourself  having  received  a  percent- 
age, also  agreeably  to  custom,  do  you  duly  give  credit  for 
the  same  to  this  company,"  and  so  on.  The  fifth  relates 
to  sending  for  machinery  on  behalf  of  the  company,  and 
setting  up  the  machinery,  and  so  forth.  The  sixth  relates 
to  the  calling  of  meetings,  and  the  remaining  provisions  do 
not  for  the  present  purpose  appear  to  be  material. 

Cowasjee  took  a  number  of  shares  in  the  company,  some 
of  which  he  held  up  to  the  time  of  the  winding-up.  He  was 
undoubtedly  a  partner  with  these  persons.  He  called  up 
the  full  amount  which  was  contemplated  by  this  agreement, 
namely,  Rs.3,000  on  each  share,  all  the  shares  having  been 
taken.  Some  time  afterwards  he  called  up  another  Rs.ljOOO 
on  each  share,  and  he  also  borrowed  a  sum  of  Rs.150,000; 
ho  borrowed  it  indeed  upon  his  own  credit,  but  he  charged 
it  to  the  company,  and  he  made  another  call  of  Rs.500  per 
share.  Upon  this  the  shareholders  became  dissatisfied ; 
meetings  were  called,  and  they  came  to  the  conclusion  that 
the  company  could  not  be  carried  on  profitably  with  the 
capital  which  had  been  subscribed,  or  which  they  wei-e 
bound  to  pay,  and  under  these  circumstances  they  filed  a 
bill,  praying,  among  other  things,  for  a  dissolution  and 
winding  up  of  the  company.  The  order  for  the  dissolution 
was  made  bj  the  High  Court  of  Bombay,  and  the  reasons 
for  making  it  are  stated  in  the  judgment  of  the  High  Court, 
of  which  it  is  not  necessary  to  read  more  than  the  following 
passage:  " Supposing  the  partnership  to  be  for  a  definite 
period,  or  one  which  is  not  dissoluble  at  the  will  of  the  ma- 
jority of  the  members,  we  are  of  opinion  that  a  state  of 
things  has  arisen  which  requires  the  court  to  decree  a  disso- 
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lation.  It  is  impossible  for  tl^e  business  of  the  company  to 
be  carried  on  without  making  further  calls  on  the  share- 
holders, the  debt  is  accumulating,  and  it  appears  that  even 
with  the  capital  subscribed  the  business  could  not  be  carried 
on."  An  appeal  was  preferred  against  this  judgment  to  the 
Queen  in  Council.  The  judgment  was  affirmed  by  the  Queen 
Tipon  the  *advice  of  this  board,  but  entirely  without  [206 
prejudice  to  the  question  whether  or  not  Cowasjee  was  enti- 
tled to  compensation.  Subsequentljr  the  High  Court  of 
Bombay  decided  that  he  was  not  entitled  to  any  compen- 
sation, and  from  this  last  decision  the  present  appeal  is  pre- 
ferred. 

This  question  arises  upon  the  construction  of  the  contract. 
It  is  to  be  observed,  as  was  properly  called  to  their  Lord- 
ships' attention  by  the  counsel  for  the  appellants,  that  this 
is  not  a  contract  between  master  and  servant,  nor  between 
principal  and  agent — at  all  events,  not  a  contract  pure  and 
simple  between  principal  and  agent — but  it  is  a  contract 
between  a- partner  and  his  copartners.  It  is  further  to  be 
observed  that  the  remuneration  of  Cowasjee  is  not  to  oe  by 
salary,  but  by  a  commission  upon  sales.  The  distinction 
between  the  position  of  a  man  who  is  to  be  paid  by  a  fixed 
salary  and  that  of  a  man  who  is  to  be  paid  by  a  commission 
is  obvious.  The  man  who  is  paid  by  a  salary  is  not  neces- 
sarily affected  by  the  prosperity  or  adversity  of  the  com- 
]^any,  or  even  by  its  dissolution.  He  may  be  entitled  to  his 
fixed  salary  whatever  may  happen.  But  a  man  who  agrees 
to  be  paid  by  a  commission  upon  sales  to  a  certain  extent 
speculates  on  the  prosperity  of  the  company  ;  the  more  the 
company  sells  the  more  he  gets,  the  less  it  sells  the  less^  he 
gets,  and  if  it  sells  nothing  he  gets  nothing.  This  distinc- 
tion, which  indeed  is  implied  by  the  very  terms  used,  is  one 
which  has  been  recognized  in  several  cases  which  have  come 
before  the  courts. 

The  question  is,  whether  from  the  whole  of  this  agreement 
it  is  to  be  inferred,  by  necessary  or  reasonable  implication, 
that  all  the  copartners  of  Cowasjee  bound  themselves  to 
carry  on  the  business  at  all  hazards,  or  at  whatever  loss,  at 
least  during  his  life,  or  in  other  words  whether  they  agreed 
to  renounce  their  right  of  dissolving  the  company  if  they 
found  that  it  could  not  be  carried  on  except  at  a  loss,  or 
whether  as  an  alternative  to  either  of  these  two  cases  they 
agreed  to  pay  him  compensation.  The  part  of  the  agree- 
ment which  has  been  most  pressed  upon  their  Lordships  is  • 
that  contained  in  the  4th  clause,  wherein  this  is  said  (and 
indeed  the  same  expression  is  used  in  the  first  clause),  '•  x  ou 
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are  to  receive  commission  for  what  you  sell  on  oar  account 
207]  during  your  ^lifetime."  Certainly  it  appears  to  their 
Lordships  that  the  effect  of  this  provision  would  be  to  give 
Cowasjee  a  right  to  commission  during  his  lifetime,  provided 
that  the  company  was  carried  on  and  any  commission  was 
earned.  It  may  also  be  contended,  though  it  is  not  neces- 
sary to  decide  whether  correctly  or  not,  that  these  terms 
import  an  agreement  that  the  partnership  should  be  carried 
on  at  least  as  long  as  Cowasjee  lived ;  but  that  would  not 
be  enough  for  the  appellants,  for  they  would  have  further 
to  show  that  the  partners  relinquished  the  inherent  right 
they  would  possess,  notwithstanding  that  the  partnership 
were  established  for  the  life  of  Cowasjee,  or  even  for  a  defi- 
nite term,  of  winding  it  up,  or  applying  to  have  it  wound 
up,  in  the  event  of  its  not  being  able  to  be  carried  on  with 
success.  This  right  is  stated  in  Mr.  Justice  Lindley's  book 
on  Partnership,  at  page  243  of  the  last  edition,  in  which  he 
says:  ''In  a  more  recent  and  more  important  case,  how- 
ever, the  court  recognized  the  fact  that  expectation  of  profit 
is  ini^lied  in  every  partnership,  and  held  that  if  a  partner- 
ship is  entered  into  for  a  term  of  years,  and  the  capital 
priginally  agreed  to  be  furnished  has  been  all  spent,  and 
some  of  the  partners  are  unable  or  unwilling  to  advance 
more  money,  and  at  the  same  time  the  concern  cannot  go 
on,  except  at  a  loss,  unless  they  do,  the  partnership  will  be 
dissolved  by  a  court  of  equity.  Under  such  circumstances 
as  these  it  is  unimportant  whether  the  concern  is  already 
embarrassed  or  not.  After  everything  has  been  done 
which  was  agreed  to  be  done,  and  certain  loss  is  the  only 
result  of  going  on,  any  partner  is  entitled  to  have  the  con- 
cern dissolved,  although  he  may  have  agreed  that  the  part- 
nership should  continue  for  some  definite  time,  and  that 
time  has  not  yet  expired."  So  even  putting  it  in  the  light 
most  favorable  for  Cowasjee,  that  the  partnership  was 
originally  intended  to  exist  at  least  during  the  time  of  his 
life,  it  remains  to  be  shown  that  there  is  any  provision  in 
this  agreement  from  which  it  can  be  fairly  inferred  that  his 
copartners  relinquished  the  right  which  they  would  have  of 
applying  to  the  court  for  winding  up  the  business  if  it  could 
not  be  carried  on  at  a  profit,  or,  in  the  event  of  their  exercis- 
ing this  right,  undertook  to  pay  him  compensation.  In  this 
case  the  company  has  been  wound  up  on  almost  precisely  the 
208]  grounds  which  are  indicated  in  Mr.  Justice  *Lind- 
ley's  book,  and  the  order  for  winding  up  has  been  affirmed 
by  this  tribunal. 
Their  Lordships,  after  giving  their  best  attention  to  the 
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whole  of  this  agreement,  have  come  to  the  conclusion  that 
by  no  fair  and  reasonable  intendment  can  it  be  inferred  that 
the  partners  relinquished  their  right  of  dissolving  or  apply- 
ing to  have  the  company  dissolved  under  the  circumstances 
mentioned,  or  that  they  agreed,  if  they  did  exercise  this 
right,  to  pay  Cowasjee  compensation.  For  this  reason  they 
are  of  opinion  that  the  case  of  Cowasjee  fails. 

Many  cases  have  been  called  to  their  Lordships'  attention, 
decided  upon  the  terms  of  particular  contracts,  and  more 
or  less  bearing  upon  the  present,  but  inasmuch  as  the  deci- 
sion of  this  case  rests  upon  the  words  of  this  contract,  which 
is  of  a  very  peculiar  character,  their  Lordships  do  not  think 
it  necessary  or  advantageous  to  pass  those  cases  in  review. 
They  think  it  enough  to  say  that  the  conclusion  they  have 
come  to,  that  no  such  term  as  has  been  contended  for  is  to 
be  imported  into  this  contract,  appears  to  them  in  conformity 
with  the  current  of  decisions  which  have  been  quoted,  and 
more  especially  with  the  last  case  of  Rhodes  v.  Forwood^ 
decided  by  the  House  of  Lords. 

For  these  reasons  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  judgment  of  the  High  Court  of  Bom- 
bay be  affirmed,  and  that  this  appeal  be  dismissed  with 
costs. 

Solicitors  for  appellants :  Ramsden  &  Austin. 
Solicitors  for  respondents :  Chantrell^  Pollock  &  Mason. 


By  contract  under  seal  A.  covenanted 
with  B.  to  seU  and  deliver  to  the  latter 
"  milk  and  cream  of  good  quality,  and 
in  sofBcient  quantity  for  his  use  in  the 
hotel  kept  by  him,  and  known  as  the 
'Park  Uotel,'  said  milk  and  cream  to 
be  daily  furnished  and  delivered  "  at 
specified  prices  ;  and  B.  covenanted  to 
parcbase  of  A.  at  said  prices  "all  the 
milk  and  cream  that  he  may  use  in  the 
hotel  kept  by  him,  known  as  the  '  Park 
Hotel,'  and  to  pay  for  the  same  at  the 
end  of  each  month  in  full."  B.  had  a 
lease  of  said  hotel  /or  five  years  from 
ihe  date  of  said  contract.  A  little  more 
than  a  year  from  that  date  he  refused 
to  receive  any  more  milk  or  cream  from 
A.,  and  thenceforth  purchased  those 
articles  from  other  persons  for  use  in 
his  said  hotel.  Upon  A.'s  claim  for 
damsfes  for  breach  of  said  contract, 
held: 

1.  That  the  contract  being  silent 
as  to  its  duration,  either  party  might 
terminate  it  at  pleasure  upon  reasona- 


ble notice  ;  and  parol  evidence  that  the 
contract  was  for  a  specified  time  was 
inadmissible.. 

2.  That,  as  no  question  of  notice  was 
made  on  the  trial,  the  court  could  have 
charged  that  when  B.  terminated  the 
contract,  he  had  a  legal  right  to  do  so. 

3.  That  although  B.'s  evidence  of  a 
contemporaneous  oral  agreement  that 
the  contract  should  terminate  in  one 
year  was  improperly  admitted,  still  as 
A.  was  not  injured  thereby,  a  verdict 
against  him  will  not  be  disturbed  :  Iri.sh 
«.  Dean,  39  Wise.  562. 

An  agreement  to  manufacture  pat- 
ented cloth  and  pay  one  cent  per  yard 
to  the  patentees  during  "  the  term  for 
which  the  patent  shall  be  renewed,  if  a 
renewal  shall  be  obtained  for  or  by  " 
the  patentees,  covers  a  second  re- 
newal under  a  special  statute,  though 
by  the  law  as  it  existed  at  the  making 
of  the  contract  but  one  renewal  was 
provided  for :  Union,  etc. ,  tJ.  Louns- 
bury,  42  Barb.,  125. 
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The  inability  of  a  corporation  to  con- 
tinuein  business  is  no  excuse  for  its 
breach  of  contract  with  an  agent ;  and 
ivhere  he  agrees  to  act  exclusively  for 
It  for  a  specified  period,  the  fact  that 
i\w  company  did  not  in  terms  agree  to 
continue  the  contract  for  the  whole  of 
that  time,  will  not  authorize  a  discon- 
tinuance in  the  meantime  on  its  part. 

Although  a  contract  in  its  terms  is 
nlijigatory  on  one  party  only,  yet  if  the 
inteation  of  the  parties  and  the  consid- 
t'mtion  upon  which  the  obligation  is 
tissumed,  is,  that  thei^e  shall  be  a  cor- 
ral utive  obligation  on  the  other  side, 
tike  law  will  imply  it. 

In  suit  by  an  agent  against  an  insur- 
nnce  company  for  damages  resulting 
from  his  discharge  during  the  term  of 
Im  engagement,  his  measure  of  dam- 
n^ee  is  the  amount  he  has  lost  in  conse- 
q  tience.  And  the  testimony  of  actuaries 
an  to  the  probable  value  of  renewals 
for  the  remainder  of  his  term,  on  poli- 
cies already  obtained,  is  competent  in 
H rri  ving  at  the  result.  But  an  estimate 
oi  his  probable  earnings   thereafter, 


derived  from  proof  of  the  amount  of 
his  collections  and  commissions  before 
the  breach,  without  other  proof  relat- 
ing thereto,  would  be  too  speculative 
to  be  admissible. 

In  such  suit  defendant  may  show,  in 
mitigation  of  the  damages,  that  plain- 
tiff was  employed  elsewhere  after  the 
breach,  and  the  amount  of  oompenaa- 
tion  received  by  him  while  so  engaged : 
Lewis  V.  Atlas,  etc. ,  61  Missouri,  534. 

"Where  the  rules  of  an  insurance 
company  provided  that  agents  should 
receive  a  commission  of  **  five  percent, 
on  each  renewal  collected  and  trans- 
mitted by  them/'  it  was  held  that  the 
plaintiff,  whose  agency  of  such  com- 
pany had  terminated,  was  not  after- 
wards entitled  to  this  commission  on 
policies  procured  by  him  while  he  was 
agent,  the  collection  and  remittance  of 
the  renewals  not  having  been  made  bj 
him,  and  no  custom  to  pay  such  com- 
mission after  the  termination  of  the 
agency  being  shown  :  Spauldingv.  New 
York,  etc.,  Gl  Maine,  329. 
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*Redgate,  Appellant;  Haynes,  Respondent (').      [89 

hionaUing  Ligwn  (LkeMtng)  Act,  1872  (86  d  86  Vict.  e.  94),.  «.  17—"  Suffering'* 
Oamimg  on  licetued  Premiiet — Emdence  to  support  the  Charge, 

Hie  Appellant  was  charged  under  s.  1 7  of  the  Intoxicating  Liquors  (Licensing) 
Act,  1872  (85  &  86  Vict.  c.  94),  with  "  suffering  "  gaming  to  be  carried  on  on  her 
premisee,  an  hotel  at  Epsom.  It  was  proved  by  witnesses  that,  while  standing  in 
the  poblic  street  at  Epsom  between  naif-past  one  and  a  quarter  to  two  in  the 
morning,  they  could  hear  the  conversation  of  three  persons  in  a  room  in  the  hotel. 
These  three  persons  were  a  horse  trainer,  a  jockey,  and  a  gentleman  of  New- 
market, and.  from  what  was  heard  of  their  conversation,  it  was  evident  that  they  were 
playing  for  money.  No  direct  evidence  was  given  tliat  the  appellant  knew  of  the 
gaoling.  The  appellant  stated  that  the  house  was  closed  at  1 1  p.m.,  that  the  three 
men  were  then  m  their  private  room,  that  she  saw  no  cards,  and  did  not  supply  any, 
aod  did  not  know  of  any  card  playing.  The.  hall  porter,  whose  duty  it  was  to  at- 
tend upon  customers,  stated  that  he  closed  the  house  after  11  p.  m.,  and  retired  to 
his  own  chair  in  a  parlor  beyond  the  bar,  at  the  extreme  end  of  the  house.  He 
knew  nothing  whatever  of  any  gambling. 

The  JDstlcee  drew  the  inference  from  ^e  porter's  evidence  that  his  chair  was  re- 
mored  to  the  greatest  possibly  distance  from  the  room  where  the  guests  were,  in 
order  that  he  might  not  hear  what  passed,  and  they  thought  that  the  appellant  knew 

(1)  See  Bo9ley  v.  Daviet,  1  Q.  B.  Div.,  84;  15  Eng.  Bep.,  199. 

16  Eng.  Rep.  29 
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that  gaming  was  intended  to  be  carried  on,  and  that  she  purposely  took  pains  not  to 
know  what  her  guests  were  doing.     On  these  grounds  they  convicted  her : 

Held,  first,  that  the  appellant  was  responsible  for  the  conduct  of  the  haU  porter 
whom  she  left  in  charge  of  the  hotel ;  secondly,  that  there  was  evidence  that  the 
porter  suspected  what  was  going  on,  and  connived  at  it;  and  that  this  evidence 
justified  the  conviction. 

Case  stated  by  justices  of  Surrey  under  20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  H.  Haynes  (the  respon- 
dent) against  Elizabeth  Redgate  (the  appellant)  under  the 
first  subsection  of  s.  17  of  the  Intoxicating  Liquors  (Licens- 
ing) Act,  1872,  charging  that  she,  the  appellant,  on  theTth 
of  January,  1875,  at  the  parish  of  Epsom,  Surrey,  then  and 
there  being  a  licensed  person  and  the  occupier  of  certain 
1  incensed  premises  there,  namely,  the  King's  Head  Hotel, 
did  suflEer  gambling  to  be  carried  on  in  such  premises ;  and 
upon  the  hearing  the  appellant  was  duly  convicted  of  the 
onence,  and  adjudged  to  pay  the  sum  of  £5  by  way  of  pen 
alty,  and  £1  35.  Qd.  for  costs. 

The  respondent  Haynes  is  a  sergeant  of  the  Metropolitai 
Police  force,  statiolied  at  Epsom.  The  appellant  is  th< 
landlady  of  the  King's  Head  Hotel,  Hiffh  Street,  Epsom. 
90]  *The  first  subsection  of  s.  17  (Jf  the-In  toxica  ting  Liquoit 
(Licensing)  Act,  1872  (35  &  36  Vict.  c.  94),  enacts  as  follows 
^'  If  any  licensed  person  suffers  any  gaming  to  be  carried  oi 
on  his  premises,  he  shall  be  liable  to  a  penalty  not  exceed 
ing  for  the  first  offence  ten  pounds." 

On  the  hearing  of  the  information,  it  was  proved  on  th 
part  of  the  respondent,  by  witnesses,  that,  whilst  standing 
m  the  public  street  at  the  window  of  the  room  where  th< 
plav  took  place,  they  could  hear  the  conversation  whici 
took  place,  owing  to  the  loud  tone  of  voice  in  w^hich  it  wa; 
conducted ;  that  three  persons,  one  of  them  named  Jame 
Nightingall,  a  horse  trainer  and  inhabitant  of  Epsom^anc 
another,  named  Henry  Constable,  a  jockey,  and  also  ai 
inhabitant  of  Epsom,  were,  together  with  one  Charles  Grou 
cock,  gentlenlan,  of  Newmarket,  but  temporarily  stayiu| 
at  the  said  King's  Head  Hotel,  playing  at  cards  for  money 
i[i  a  room  in  the  house  of  the  appellant,  between  the  hours  o 
half-past  one  and  a  quarter  past  two  o'clock  in  the  mornlBj 
of  the  7th  of  January,  1875 ;  and  it  was  subsequently  ad 
Tuitted  by  Charles  Groncock,  who  was  called  as  a  witnes 
for  the  defence,  that  he,  and  James  Nightingall,  and  Henr 
Constable  were  at  such  time  and  place  playing  at  cards  to 
money. 

No  direct  evidence  was  given  that  the  appellant  knew  c 
the  gaming,  and  it  was  contended  on  her  behalf,  that  sh 
was  m  ignorance  that  play  for  money  was  going  on  in  he 
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house  at  the  time  stated,  and  therefore  that  she  did  not  suf- 
fer ffaming  within  the  words  of  the  act. 

Tne  appellant  gave  evidence  in  her  own  defence,  and  also 
called  the  witnesses,  whose  names  and  depositions  are  here- 
after stated. 

Elizabeth  Redgate,  the  appellant,  deposed  that  she  was 
defendant  in  the  case.  She  had  a  guest  of  the  name  of 
Groncock,  who  had,  on  the  30th  of  December  last,  taken  a 
sitting  room  and  two  bedrooms,  and  on  the  evening  of  the 
6th  of  January  had  taken  another  bedroom.  He  had  been 
a  visitor  in  the  house  before.  He  was,  on  the  evening  of 
the  6th,  an  occupier  of  rooms  in  the  house.  The  house  was 
closed  at  11  on  the  6th.  She  went  into  the  room  on  the 
right  hand  side  of  the  hall  a  little  before  11,  to  ask  if  any 
refreshments  were  required  before  closing.  *Mr.  [91 
Jlightingall  and  Mr.  Groncock  were  then  in  conversation, 
and  they  did  not  require  anything.  She  afterwards  closed 
the  house,  and  did  not  go  into  the  room  again.  She  saw 
no  cards,  and  did  not  supply  any.  She  had  no  cards  in  the 
house,  and  had  never  seen  any,  and  did  not  know  of  any 
card  playing.  As  she  came  away  she  told  the  hall  porter 
she  was  going  to  bed.  She  then  locked  up  the  bar,  and 
went  to  bed.  Mr.  Groncock  had  engUged  two  bedrooms 
and  then  a  third,  for  that  night;  and  ^1  three  gentlemen 
stayed  in  the  house  that  night.  3fr.  Groncock  had  the  ex- 
clusive use  of  the  room  for  the  seven  days  mentioned,  and 
he  was  still  there.  One  night  Mr.  Nightinffall  was  there. 
The  said  two  bedrooms  were  occupied  by  Mr.  Groncock 
and  Mr.  Constable,  and  the  third  by  Mr.  Nightingall. 

John  Matthews  deposed,  that  he  was  hall  porter  at  the 
King's  Head.  It  was  his  duty  to  close  the  house,  and  at- 
tend on  customers.  Betting  and  gaming  were  specially 
Srohibited  in  the  house,  and  notices  similar  to  that  pro- 
iiced, — which  was  in  the  following  wor^s :  "  Subscribers 
and  visitors  are  respectfully  informed  that  betting  cannot 
be  permitted," — were  hung  round  the  billiard  room.  On 
the  night  of  the  6th  of  January,  Mr.  Groncock  had  the 
occupation  of  the  room  on  the  right  hand  side  with  Mr. 
Constable.  He  had  the  exclusive  use  of  it.  A  little  before 
eleven  on  the  evening  of  the  6th  he  saw  Miss  Redgate  go  to 
this  room,  and  when  she  came  away  she  said  she  was  going 
to  bed.  She  then  closed  the  bar  and  went  to  bed.  'He 
(John  Matthews)  closed  the  house,  and  retired  to  hia  own 
chair  in  a  parlor  beyond  the  bar  at  the  extreme  end  of  the 
house.  He  attended  to  the  door  and  saw. the  police  come 
in.    He  knew  nothing  whatever  of  any  gambling,  and  did 
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not  go  into  the  reom  after  eleven  till  Mr.  Groncock  went  to 
bed,  when  he  turned  the  light  out. 

Charles  Groncock  deposed  that  he  resided  at  Folev  House, 
Newmarket,  and  was  of  independent  means.  On  tne  6th  of 
January  he  was  residing  at  the  King's  Head.  He  came 
there  on  the  31st  of  December,  1874,  and  took  a  sitting  room 
and  two  bedrooms,  and  Mr.  Constable  was  with  him  the 
whole  time.  He  (Mr.  Groncock")  had  one  and  Mr.  Con- 
stable the  other  bedroom.  On  tne  evening  of  the  6th  Mr. 
92]  Nightingall  was  with  him  (Mr.  *Groncock).  Just  be- 
fore eleven  o'clock  Miss  Redgate  came  into  his  room  to 
know  if  he  wanted  anything  more.  Hi  asked  his  guests, 
and  they  said  ''No."  They  were  then  in  conversation. 
She  said  she  was  going  to  bed.  After  that  they  began  to 
play  at  cards,  but  Miss  Redgate  knew  nothinff  whatever  of 
it,  and  they  played  till  the  police  came  in.  There  was  no 
concealing  the  cards.     They  played  for  money. 

On  the  above  evidence  the  justices  were  of  opinion  that 
the  appellant  knew  that  gaming  was  intended  to  be  carried 
on  in  ner  house,  and  that  she  instructed  the  hall  porter, 
who  waited  up,  to  go  to  the  parlor  beyond  the  bar  at  the  ex- 
treme end  oi  the  house,  where  it  was  impossible  that  he 
could  hear  the  loud  talking  that  took  place,  instead  of  be- 
ing in  his  usual  position  in  the  hall,  wnere  he  could  have 
heard  everything;  and  that,  in  fact,  the  appellant  pur- 
posely took  pains  not  to  know  what  her  guests  (two  of 
whom  were  residents  in  Epsom)  were  doing ;  and,  therefore, 
it  was  by  her  own  wilful  neglect  of  proper  precautionary 
measures  and  supervision  on  her  premises,  ana  through  her 
own  default,  that  the  gaming  took  place.  The  justices 
were  also  of  opinion  that,  as  the  word  "knowingly"  was 
inserted  in  the  form  of  license  given  in  the  schedule,  and 
directed  to  be  used  by  the  act  9  Geo.  4,  c.  61,  and  which 
act  was  in  force  up  to  the  year  1872,'  the  Legislature  by  leav- 
ing out  the  word  *' knowingly"  in  the  act  of  1872,  intended 
to  cast  upon  the  licensed  persons  the  onus  of  taking  active 
measures  to  prevent  gaming  in  their  premises ;  and  that  i 
was  not  necessarjr  to  have  stronger  and  more  direct  evidenct 
than  they  had  m  support  of  the  information,  and  the] 
thought  this  view  was  supported  by  the  fact  that  in  the  sec 
tiop  immediately  preceding  the  one  in  question,  viz. ,  th 
16th  section,  it  is  enacted  that:  "If  any  licensed  persoi 
knowingly  harbors  or  knowingly  suffers  to  remain  on  hi 
premises  any  constable,"  &c. 

Their  decision,  therefore,  was  that  the  defendant  be  coi 
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victed  of  the  offence  with  which  she  was  charged,  and  that 
she  pay  a  penalty  of  £5  and  the  costs. 

The  question  for  the  opinion  of  the  court  is  whether 
proof  of  actual  and  direct  knowledge  on  the  part  of  the 
appellant  or  her  servants  that  play  for  money  was  going  on 
in  ner  premises  at  the  time  hereinbefore  stated  was  neces- 
sary to  support  the  conviction  *under  subs.  1  of  s.  17  [93 
of  the  Intoxicating  Liquors  (Licensing)  Act,  1872. 

If  the  court  should  be  of  opinion  that  the  conviction  was 
legally  and  properly  made,  tnen  the  conviction  is  to  stand, 
bat  if  the  court  should  be  of  opinion  otherwise,  then  the 
information  is  to  be  dismissed. 

Pursuant  to  an  order  of  the  court,  dated  the  12th  of 
Jane,  1875,  the  case  was  amended  by  adding  the  following 
statement : 

There  was  not  any  ** direct"  evidence  that  the  hall  porter 
was  sent  to  an  unusual  place.  His  own  evidence  was  that 
he  retired  to  his  own  chair  in  a  parlor  beyond  the  bar  '*at 
the  extreme  end  of  the  house."  As  the  usual  place  for  the 
hall  porter's  chair  is  in  the  hall,  and  he  stated  that  part  of 
his  duty  was  to  wait  upon  the  guests  in  the  sitting  room, 
the  justices  drew  the  inference  that  the  removal  of  the  chair 
to  the  greatest  possible  distance  from  that  room  was  in 
order  that  he  might  not  bear  what  passed  there,  and  that 
such  removal  was  directed  by  the  appellant. 

Willis^  for  the  appellant:  The  conviction  was  wrong. 
The  penalty  imposed  by  36  &  36  Vict.  c.  94,  s.  17,  can  only  be 
imposed  wnere  there  is  evidence  that  the  gaming  was  carried 
on  with  the  consent  or  connivance  of  the  person  convicted. 
This  is  shown  by  the  recent  case  of  Bosley  v.  DaviesQ). 
Here  there  was  no  such  evidence.  There  was  nothing  to 
warrant  the  conclusion  of  the  justices  that  the  porter  was 
Bent  away  from  his  usual  place  in  the  hotel. 

[Blackburn,  J. :  When  the  porter  takes  his  place  in  a 
remote  chamber,  is  not  that  evidence  that  he  was  directed 
to  go  there  1] 

The  justices  say  generally  that  the  usual  place  for  the 
hall  porter's  chair  is  in  the  hall ;  but  there  was  no  evidence 
in  the  pirticular  case  that  the  porter  had  actually  removed 
his  chair,  or  was  not  'sitting  in  his  customary  place. 

[LusJi,  J. :  Had  not  the  appellant  reason  to  suppose  from 
the  description  of  the  guests,  that  they  were  likely  to  play 
cards  if  they  spent  the  evening  together  ?] 

She  toofc  every  precaution  in  her  power  to  stop  card- 
playing. 

(')  Ante,  JK  84. 


S30 


QUEEN'S  BENCH  DIVISION. 


[Vol  L 


1S76 


Redgate  v.  Haynes. 


Sir  J.  Holker^  A.G.,  {C,  Bowen  with  him),  for  the  respon- 
dent :  The  conviction  was  right.  There  was  sufficient  evi- 
94:3  dence  of  ^connivance  at  or  constructive  knowledge  of  the 
card  playing.  The  appellant  ought  to  have  suspected  from 
the  character  of  her  guests  that  they  were  precisely  the  sort 
of  people  who,  if  they  stopped  up  late,  would  play  cards. 
IShe  goes  away,  leaving  a  porter  in  charge  of  the  house,  and 
is  clearly  liable  for  any  neglect  of  duty  on  the  part  of  the 
porter.  Now  there  is  not  the  slightest  evidence  that  the 
porter  either  warned  the  guests  or  took  any  precaution  to 
prevent  ganiinj^.  They  appear  to  have  talked  so  loud  that 
if  he  haa  remained  near  tne  door  he  must  have  heard  them, 
11  iid  by  opening  the  door  he  could  at  once  have  discovered 
what  was  going  on. 

[Blackburn,  J.:  I  cannot  see  that  it  is  necessarily  the 
duty  of  the  porter  to  listen  at  the*  keyhole,  or  to  intrude 
upon  the  guests.] 

But  the  porter  appears  to  have  gone  off  to  the  furthest 

Bart  of  the  hotel  that  he  might  avoid  hearing  anything, 
nder  s.  17  the  api)ellant  is  liable  if  naming  is  carried  on  in 
lier  house  without  interruption,  whether  she  or  her  servants 
had  knowledge  of  it  or  not.  The  word  ''knowingly''  was 
advisedly  omitted  from  the  section. 

Blackburn,  J. :    I  think  that  in  this  case  there  was  evi- 
dence upon  which  the  justices  might  draw  the  conclusion 
that  the  appellant  suffered  gaming  to  be  carried  on  on  her 
premises.     Sect.  17  of  the  Intoxicating  Liquors  (Licensing) 
Act,  1872,  enacts  that,  if  any  licensed  person  suffers  any 
gaming  to  be  carried  on  on  his  premises,  he  shall  be  liable 
to  a  penalty.     Gaming  did,  in  fact,  take  place  in  the  appel- 
lant's house,  and  the  question  is,  whether  she  can  be  said 
to  have  '*  suffered"  it.     I  agree  that  the  mere  fact  that  gam- 
iitg  was  carried  on  on  her  premises  would  not  render  her 
liable  to  be  convicted,  because  that  is  not  ''suffering"  the 
gaminj^  to  be  carried  on,  and  if  the  justices  were  of  a  differ- 
*-rit  opinion  they  were  wrong ;  but  I  think,  if  she  purposely 
abstained  from  ascertaining  whether  gaming  was  going  on 
or  not,  or,  in  other  words,  connived  at  it,  that  this  would 
be  enough  to  make  her  liable ;  and  I  fhink  that  where  the 
landlady  goes  to  bed  she  is  still  answerable  for  the  conduct 
of  those  whom  she  leaves  in  charge  of  the  house,  and    if 
those  persons  connive  at  the  gaming,  she  is  responsible. 
Now  the  facts  in  this    case  are  that  three  men,    one    a 
95]    *horse  trainer,  another  a  jockey,  and  a  third  an  inhab- 
itant of  Newmarket,  who  had  probably  also  something   to 
do  with  horses,  were,  late  in  the  evening,  in  a  private  room 
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together.     Now  I  am  far  from  saying  that,  as  a  matter  of  . 
law,  ic  is  to  be  inferred  that  when  people  connected  with, 
horses  spend  the  evening  together  they  will  piay  cards  for 
money,  but  their  particular  occupation  renders  it  not  im- 
probable.    Further  than  this  I  do  not  go.     The  landlady 
says  that  a  little  before  eleven  she  went  into  the  room  to 
ask  if  any  refreshments  were  required  before  closing ;  that 
they  answered  that  they  did  not  require  anything ;  and  that 
she  then' went  to  bed,  leaving  the  nail  porter  in  charge  of 
the  house.     It  appears  that  this  porter  at  once  proceeded  to 
a  room  at  the  extreme  end  of  the  house,  and,  as  far  as  we 
can  see,  it  was  the  furthest  and  most  remote  from  the  room 
where  the  guests  were  sitting  up.     It  is  perfectly  clear  that 
if  he  had  remained  near  the  latter  room  he  would  have 
heard  what  was  going  on.     He  did  not  hear  because  he  was 
in  the  remotest  room,  and  the  justices  have  drawn  the  con- 
clusion that  he  was  ordered  to  keep  out  of  the  way,  and  that 
he  practically  connived  at  the  gaming.     Nearly  the  whole 
of  the  evidence  from  which  they  drew  this  conclusion  is 
stated  clearly  enough,  the  only  ambiguity  is  as  to  the  re- 
moval of  the  porter's  chair.     If  the  justices  state  that,  from 
their  knowledge,  the  chair  was  removed  on  this  particular 
evening,  I  think  that,  though  it  would  not  necessarily  lead 
to  the  conclusion  that  the  porter  purposely  *kept  out  of  the 
way,  it  would  be  the  strongest  evidence  of  it.     If  it  only 
means  that  in  most  instances,  and  so  far  as  the  justices 
know,  the  porter's  chair  is  placed  in  the  hall^  then,  though 
I  do  not  tfiink  the  conduct  of  the  porter  is  the  strongest 
evidence,  it  is  some  evidence  to  the  same  effect.     I  do  not 
agree  that  it  is  the  duty  of  the  porter  to  look  into  the  room, 
from  time  to  time,  or  to  listen  close  to  the  door ;  but,  as  it  is 
clear  that  if  he  had  remained  in  the  hall  he  would  have 
heard  what  was  going  on,  ^nd  as  he  did  not  remain,  but 
went  away  to  the  parlor  at  the  extreme  end  of  the  house, 
might  not  the  justices  draw  the  conclusion  that  he  ''suf- 
fered" what  was  going  on,  and  that  he  went  away  that  he 
might  not  hear  ?    I  cannot  say  whether  or  not  I  should  have 
drawn  the  same  conclusion  myself.     But  it  is  only  necessary 
for  us  to  say  whether  there  was  some  evidence  to  enable 
*the  justices  to  convict.     I  think  there  was  evidence ;    [96 
and  the  justices,  from  their  local  knowledge,  were  probably 
better  able  to  deal  with  it  than  we  are. 

Lcsif,  J.:  I  am  of  the  same  opinion.  I  agree  that  it  is 
not  necessary  that  actual  knowledge  of  the  gaming  should 
be  proved.  Sect.  17  says  that  the  owner  of  licensed  prem- 
ises who  ''  suffers"  gaming  shall  be  liable  to  a  penalty,  and 


232 


QUEEN'S  BENCH  DIVISION. 


[VoLl 


1876 


Redgate  y.  Haynes. 


I  think  that  connivance  on  the  part  of  the  landlady  or  the 
I)er8on  in  charge  wonld  be  quite  sufficient.  The  only  ques- 
tion here  is  whether  there  was  any  evidence  of  such  con- 
nivance, and  I  think  there  was.  It  is  enough  to  say  that 
the  justices  were  warranted  in  the  conclusion  at  which  they 
arrived.  What  conclusion  I  might  have  drawn  myself  ia 
not  the  question. 

Judgment  for  the  respondent. 

Solicitor  for  appellant :  Ainbrose  Haynes. 

Solicitor  for  respondent :  Solicitor  to  the  Treasury. 


As  to  criminal  responsibility  of  a 
husband  for  the  acts  of  his  wife  in  his 
absence,  see  13  Eng.  Rep.,  454. 

If  a  married  woman  keep  intoxicat- 
ing liqaors  for  sale  in  violation  of  law 
in  a  house  which  she  and  her  husband 
own  jointly,  the  husband  will  be  liable 
for  such  illegal  keeping,  if  he  has 
knowledge  of  the  fact  and  of  her  in- 
tent, although  he  has  no  interest  in  the 
stock  in  trs^e  or  in  the  profits  :  Com. 
«.  Kennedy,  119  Mass.,  211 ;  Hensly  «. 
State,  52  Ala.,  10. 

One  who  sells  intoxicating  liquor  by 
his  agent,  duly  authoriz^  thereto, 
must  be  regarded  as  selling  it  himself  : 
Molihan  v.  State,  30  Ind,  266. 

A  sale  of  spirituous  liquors  by  a  ser- 
vant in  the  shop  of  his  master  is  prima 
facie  a  sale  by  tlM  master:  State  «. 
Wentworth,  65  Mame,  234  ;  Regina  v. 
King,  21  Upper  Can.  Com.  PL,  246; 
Hugill  «.  Merrifield,  12  Upper  Can. 
Com.  PI.,  269. 

Under  an  indictment  against  a  saloon 
keeper  for  selling  intoxicating  liquor 
to  one  he  knew  to  be  in  the  habit  of 
becoming  intoxicated,  the  defendant  is 
not  liable  where  the  sale  was  made  in 
his  absence,  by  his  bar  tender,  without 
his  knowledge  or  consent,  and  against 
his  express  direction  :  O'Leary  «.  State, 
44  Ind.,  91. 

Where,  in  the  absence  of  a  proprie- 
tor of  a  saloon,  his  bar  keeper  sold  in- 
toxicating liquor  to  a  minor,  and  on 
the  trial  of  a  prosecution  therefor, 
against  the  proprietor,  there  was  noth- 
ing in  the  evidence  to  show  that  he 
had  authorized  his  bar  keeper  to  sell 
to  minors,  or  in  any  manner  in  viola- 
tion of  law  :  Held,  that  there  could  be 
no  conviction  :  Thompson  t).  State,  45 
Ind.,  495;  Hanson  v.*  State,  43  Ind., 
550. 


When  instructions  are  given  to  a 
servant  not  to  sell  spirituous  liquors,  it 
is  for  the  jury  to  determine  whethei 
they  were  given  in  good  faith  or  merelj; 
colorably :  State  v,  Wentworth,  6S 
Maine,  234  ;  State  9.  Simons,  17  N.H., 
83  ;  HugiU  v.  Merrifield,  12  Upper  Can. 
Com.  PI  ,  269. 

Under  the  act  of  1872,  relating  tc 
the  sale  of  intoxicating  liquors,  a 
party  keeping  liquor  for  sale  is  liable, 
criminally,  for  sales  made  by  agents, 
clerks  or  servants  in  his  employ,  is 
violation  of  the  act  as  to  one  in  the 
habit  of  getting  intoxicated,  whethei 
he  knew  they  would  make  such  sales 
or  not.  It  is  the  duty  of  such  persoi 
to  see  that  his  clerks  and  servants  act 
prudently  and  discreetly,  and  observe 
the  statute. 

But,  if  the  proprietor,  in  good  faith, 
employs  a  clerk,  believing  him  to  hav< 
prudence  and  discretion,  and  forbidi 
his  selling  liquor  to  the  persons  pro 
hibited,  and  the  clerk  should  disregarc 
such  orders,  then,  under  this  statute 
before  its  amendment,  the  proprie 
tor  would  be  protected  :  Mullinix  « 
People,  76  Ills.,  211. 

Proof  of  sales  by  the  master  is  ad 
missible  evidence  as  tending  to  sho^ 
that  the  sale  by  the  servant  was  witJ 
the  assent  and  by  the  authority  of  th 
master  :  State  v.  Wentworth,  65  Maiii« 
234  ;  State  v.  Bomney,  39  N.  H,  20e 

See  also  Hensly  v.  State,  52  Ala. ,  IC 

The  master  is  liable  civilly  for  tb 
acts  of  his  servant  in  selling  liquoi 
contrary  to  law,  though  against  his  es 
press  instructions  :  kreiter  v.  Nicbol: 
28  Mich.,  496. 

But  see  contra,  in  suit  for  a  penalty 
Hugill  tj.  Merrifield,  12  Upper  Cai 
Com.  PI.,  269. 

If  A.  without  the  authority  or  pe 
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miflson  of  B.  drinks  the  liquors  of  B.  pie,  **  that  a  person  who  is  in  the  habit- 
ihe  litter  is  not  liable  for  selling  liquors  of  drinking  intoxicating  liquors  intern- 
to  A^,  though  on  discovery  of  the  fact  perately,  is  a  person  who  is  in  the 
he  insist  upon  his  paying,  and  accept  habit   o£  getting  intoxicated,   within 

gjment therefor :    Kreiterv.  Nichols,  the  meaning  of  the  statute:"    Held, 

Mich.,  496.  that   the   instruction  was   erroneous. 

On  the  trial  of  one  indicted  for  sell-  Intemperance  does  not  necessarily  im- 

ug  intoxicating  liquor  to  a  person  in  ply  drunkenness :  Mulliniz  v.  People, 

the  habit  of  getting  intoxicated,  the  76  lUs.,  211. 
ODort  instructed  the  jury,  for  the  peo- 


[1  Queen's  Bench  Dlyision,  96.] 

Dec.  21,  1876. 

[IN  THE  EXCHEQUER  CHAMBER.] 

Dudgeon  and  Others  v.  Pembroke  (*). 

Mmiu  Inmtranee — Thne  Policy — Wdrranty  or  Condition  of  SeaworthineM — Bfed  of 
,    Uhteaworthineas. 

In  an  action  on  a  time  policy  on  ship,  the  defendant  pleaded,  8dly,  that  the  ship 
Wis  not  lost  by  the  perils  insured  against ;  6thly,  that  after  the  making  of  the 
policy  the  plaintiff,  knowing  she  was  unseaworthy,  wrongfully  sent  the  ship  to  sea 
in  Mich  unseaworthy  condition,  and  the  loss  was  occasioned  by  the  unseaworthiness 
iod  not  otherwise. 

At  the  trial  it  was  proved  that  in  January,  1 872,  the  plaintiff,  the  owner  of  a 
iteamahip,  effected  an  insurance  on  it  with  the  defendant  for  twelve  months ;  the 
policy,  though  for  twelve  months,  was  on  a  voyage  policy  form ;  the  perils  insured 
•gunst  were,  inter  alia^  of  the  seas.  At  the  time  the  policy  'was  effected  tlie  ship 
vaa  on  the  plaintiff's  own  premises  in  London  undergoine  repairs.  She  sailed  on 
the  3d  of  Feoruary  for  Gothenburg,  and  arrived  there  on  3io  7th  of  February ;  she 
leaked  on  her  voyage  more  than  could  be  accounted  for  by  the  weather  she  met  with. 
8he  sailed  for  London  on  the  1 1th  of  February  and  met  with  bad  weather ;  she  leaked 
very  much,  became  waterlon^,  and  did  not  readily  answer  to  her  helm ;  owing  to 
this  and  to  the  thickness  of  the  weather,  she  was  stranded  on  the  English  coast  oi^ 
the  15th  of  February,  and  became  a  total  loss. 

*In  answer  to  questions  by  the  judge  the  jury  could  not  agree  whether  the  [97 
ship  was  unseaworthy  when  she  sailed  from  London ;  but  they  found  that,  if  she 
were,  the  phuntiff  did  not  know  of  it ;  and  they  could  not  agree  whether  the  unsea- 
worthiness was  the  cause  of  the  loss. 

On  these  findings,  the  verdict  having  been  entered  for  the  plaintiff,  a  rule  was 
obtained  for  a  new  trial  on  the  ground  that  the  findings  did  not  warrant  a  verdict 
for  the  plaintiff : 

Held,  in  the  Court  of  Queen's  Bench,  by  Blackburn  and  Quain,  JJ.,  that  the  rule 
ouj^ht  to  be  discharged,  on  the  ground  that,  assuming  the  ship  to  have  been  unsca- 
Wfirthy  when  she  sailed  from  London,  and  that  she  was  lost  by  perils  insured  against 
owing  to  the  unseaworthiness,  yet  as  the  plaintiff  did  not  know  of  the  unseaworthi- 
ness he  was  entitled  to  recover. 

Ileld^  in  the  Exchequer  Chamber, 

By  Cleasby  and  Pollock,  BB.,  that,  on  the  same  assumptions,  the  rule  ought  to  lie 
^wcMute  for  a  new  trial,  on  the  ground  that,  where  the  ship,  as  in  this  case,  is  in  the 
bands  of  the  owners,  and  is  intended  for  a  voyage,  and  a  time  policy  is  mmle,  the 
asrared  is  under  an  obligation  to  have  the  vessel  seaworthy  at  the  commencement 
of  the  voyage ;  and  if  she  be  not  seaworthy  he  cannot  recover. 

By  Brett,  J.,  and  Amphlett,  B.,  that  there  is  no  warranty  or  condition  of  sea- 
worthiness in  any  time  policy ;  and  as  the  eauta  projdtna  of  .the  loss  was  a  sea  peri), 

(»)  Rerersuig  10  Kng.  Rep.,  192. 

16  Eng.  Rep.  30 
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the  verdict  was  right  on  the  8d  issue:  and  as  the  plaintiff  did  not  know  of  thi 
unseaworthiness  the  verdict  ought  to  stand  on  the  6th  issue  also. 

By  Lord  Coleridge,  C.J.,  and  Grove,  J.,  that,  assuming  there  is  no  warranty 

of  seaworthiness  in  a  time  policy,  the  rule  ought  to  be  ^solute,  in  order  thati 

•  jury  might  ascertain   whfch  was  the  efficient  predominating  cause  of  the  loss, 

perils  of  the  seas  or  unseaworthiness,  which  was  the  issue  raised  by  the  3d  and 

6th  pleas. 

Held,  also,  by  Lord  Coleridge,  C.J.,  that  there  is  a  warranty  of  seaworthiness  in 
such  a  time  policy  as  the  present. 

Appeal  by  the  defendant  to  the  Exchequer  Chamber 
from  the  decision  of  the  Court  of  Queen's  Bench,  discharg- 
ing a  rule  to  set  aside  the  verdict  entered  for  the  plaintiffs, 
and  to  enter  the  verdict  for  the  defendant,  or  for  a  new 
trial  ('). 

1.  The  action  was  for  a  total  loss  on  a  time  policy. 

2.  The  declaration  was  upon  a  time  policy  of  insurance, 
dated  the  31st  of  January,  1872,  effected  by  the  plaintiffe 
and  underwritten  by  the  defendant.  The  declaration  set 
out  the  policy  verbatim,  of  which  the  following  are  the  parts 
noticed  oy  the  court:  The  insured  "caused  themselves  tc 
be  insured  lost  or  not  lost,  at  and  from  for  and 
during  the  space  of  twelve  calendar  months  commencing  on 
the  24th  day  of  January,  1872,  and  ending  on  the  23d  daj 
98]  of  January,  1873,  both  days  inclusive,  in  port  and  *at 
sea,  in  dock  and  on  way,  at  all  times  in  all  places,  and  on 
all  occasions  and  services,  with  leave  to  tow  and  be  towed, 
and  to  assist  vessels  in  all  situations  including  all  risks  in* 
cidental  to  steam  navigation,  upon  any  kind  of  goods  and 
merchandises,  and  also  upon  the  body  tackle,  apparel,  ord 
nance,  munition,  artillery,  boats,  and  other  furniture  of  and 
in  the  good  ship  or  vessel  the  Frances  (S.),  whereof  is  master, 
under  God,  for  this  present  voyage  ,  or  whosoevei 
else  shall  go  for  master  in  the  said  ship  .  .  .  beginning  th( 
adventure  upon  the  said  goods  and  merchandises  from  th< 
loading  thereof  aboard  the  said  ship  as  above,  upon  the  saic 
ship,  &c.,  including  all  risks  and  conditions  of  the  collisioi 
clause  as  attached,  forming  part  of  the  policy,  and  shall  8( 
continue  and  endure  during  her  abode  there  upon  the  sai( 
ship,  &c.  And  further,  until  the  said  ship  with  all  her  ord 
nance,  tackle,  apparel,  &c.,  and  goods  and  merchandise 
whatsoever  shall  be  arrived  at  as  above,  upon  tlie  said  ship 
&c.,  until  she  hath  been  moored  at  anchor  twenty-four  hour 
in  good  safety,  and  upon  the  goods  and  merchandises  imti 
the  same  be  then  discharged  and  safely  landed.  .  .  . 

;'  The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  s< 
much  as  concerns  the  assured  by  agreement  between  th 

(')  Law  Rep.,  y  Q.  B.,  581. 
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assured  and  assurers  in  this  policy,  are  and  shall  be  valued 
atJE5,800. 

.    "  On  ship  valued  at £8,000 

"Machinery £4,000 

£12,000 
"Touching  the  adventures  and  perils  which  we,  the  as- 
sured are  contented  to  bear  and  do  take  upon  us  in  this 
voyage,  they  are  of  the  seas,  paen  of  war,  fire  .  .  .  and  of 
all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  tne  hurt,  detriment,  or  damage  of  the  said  goods 
and  merchandises  and  ship,  &c.,  or  any  part  thereof."  .  .  . 
The  declaration  then  alleged  interest  m  the  plaintiffs,  or 
one  of  them,  and  that  the  ship  with  the  machinery,  during 
the  twelve  months  from  the  24th  of  January,  1872,  to  the 
23d  of  January,  1873,  and  during  the  continuance  of  the 
risk  by  the  policy  insured,  by  perils  insured  against,  was 
wholly  lost. 

3.  The  pleas  material  to  the  appeal  were : 

*(3.)  That  the  ship  with  the  machinery,  was  not,  by  [99 
the  perils  insured  against,  or  any  of  them,  lost  as  alleged. 

(4.)  That  defendant  was  induced  to  underwrite  the  policy 
by  misrepresentations  of  the  plaintiffs  and  their  agents. 

(5.)  Concealment  by  plaintiffs  of  material  facts. 

(6.)  That  after  the  malking  of  the  policy,  the  plaintiffs,  well 
knowing  that  the  ship  was  wholly  unseaworthy,  wrongfully 
and  improperly,  and  without  any  justifiable  cause  or  reason, 
caused  her  to  proceed  from  the  port  of  London  in  such 
wholly  unseaworthy  condition  on  the  voyage  in  which  she 
was  afterwards  lost;  and  that  she  remained  in  the  same 
unseaworthy  condition,  and  was  lost  by  reason  of  such 
unseaworthiness,  and  not  otherwise. 

Issue  joined. 

4.  The  cause  was  tried  at  the  London  sittings  after  Trinity 
Term,  1873,  before  Blackburn,  J.,  and  the  following  facts 
were  given  in  evidence,  or  admitted  on  both  sides. 

5.  The  plaintiffs  are  iron  ship  builders  and  marine  en- 
gineers, carrying  on  business  at  MUlwall,  and  are  proprie- 
tors of  a  line  of  steamers  trading  between  Londx)n  and 
Gothenburg,  and  the  defendant  is  an  underwriter  at  Lloyd's. 

6.  The  Frances  was  an  iron  screw  steamer  of  705  tons 
register,  built  at  Amsterdam  in  the  year  1858,  and  launched 
in  1869^  for  Spanish  owners,  under  the  name  of  the  Paris. 
Evidence  was  given  at  the  trial  on  behalf  of  the  plaintiffs 
that  she  had  originally  been  constructed  of  good  iron. 

7.  The  defendants  gave  evidence  tliat  in  or  about  the  year 
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1868,  the  vessel  was  lying  at  anchor  in  the  harbor  in  Cadiz, 
and  continued  there  unemployed  for  about  eighteen  months. 
She  was  then  the  property  of  Messrs.  A.  Lopes  &  Co.,  ship- 
owners, of  Cadiz  and  Barcelona. 

8.  In  the  month  of  September,  1871,  the  Paris  was  at 
Birkenhead,  and  was  offered  for  sale  there.  Two  persoijfi 
wlio  inspected  the  Paris  while  at  Birkenhead  in  September, 
1871,  were  called  by  the  defendant  at  the  trial ;  neithei 
made  a  regular  survey  of  the  vessel,  but  both  came  to  the 
ionclusion  that  she  was  very  dirty,  and  had  been  mud 
neglected,  and  that  her  iron  was  probably  corroded,  and 
they  did  not  purchase  her. 

9.  lu  the  said  month  of  September,  1871,  the  plaintiffs 
100]  *contracted  with  the  Spanish  owners  of  the  Paris  U 
build  them  a  new  ship,  and  to  take  the  Paris,  which  was 
then  at  Birkenhead,  in  part  payment,  at  about  £4,000. 
She  was  then  brought  round  to  Aiillwall  from  Birkenhead, 
with  the  original  boilers  on  board,  which  were  not  fit  foi 
use,  and  she  was  consequently  towed  round.  During  th( 
passage  she  made  water,  and  her  pumps  were  constantly 
attended  to. 

10.  After  the  arrival  of  the  Paris  at  Millwall,  the  plaintiffi 
caused  the  boilers  to  be  taken  out  of  the  ship,  and  she  wai 
offered  for  sale  to  the  agent  of  a  firm  at  Hull,  who,  afte 
examining  her  afloat,  but  not  making  a  regular  survey 
advised  his  principals  not  to  buy  her,  because,  in  his  judg 
inent,  as  he  stated  at  the  trial,  the  sides  and  frames  in  th! 
bunker  and  boiler  space  were  in  a  bad  condition  fron 
corrosion,  and  the  screw  tunnel  was  in  a  defective  state. 

11.  At  the  time  the  plaintiffs  became  owners  of  the  Pari 
they  were  the  owners  of  two  steamers,  named  respectively 
the  Mary  and  the  Louisa  Ann  Fanny,  running  for  the  con 
veyance  of  cargo  and  passengers  between  London  an( 
Gothenburg.  One  of  them,  the  Louisa  Ann  Fanny,  me 
with  a  collision;  and  the  plaintiffs  resolved  to  repair  th 
Paris,  and  run  her  on  the  line,  and  change  her  name  to  th 
Frances.  It  was  stated  by  one  of  the  plaintiffs  that  th 
vessel's  name  was  changed  to  the  Frances  in  complimen 
to  the  daughter  of  one  of  his  partners,  their  ships  on  tha 
line  being  always  called  by  female  names  connected  wit' 
the  firm's  family. 

12.  For  this  purpose  the  vessel  was  placed  in  a  dry  doc^ 
Jit  Millwall,  and  scraped  perfectly  clean ;  and  the  plaintifl 
deposed  that  they  believed  the  ship  to  be  quite  capable  c 
bemg  made  fit  for  the  service,  and  that  orders  were  give 
to  Mr.  Harrington,  the  marine  suiTeyor  and  engineer,  t 
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superintend  the  repairing  of  the  vessel,  and  to  see  that  she 
was  properly  repaired,  and  that  the  plaintiffs'  workmen  at 
Mill  wall  were  told  to  execute  whatever  repairs  were  required; 
and  that  there  was  no  stint  whatever  as  to  the  amount  of 
the  repairs ;  and  that  they  fully  believed  that  the  ship  was 
made  seaworthy.  Mr.  Harrington,  who  was  called  on  their 
behalf  confirmed  this,  and  gave  positive  testimony  that 
everything  was  done  that  was  required,  and,  in  his  opinion, 
she  *was  made  a  thoroughly  ffood  strong  ship.  The  [101 
old  boilers  were  taken  out,  tne  boiler  space  was  all  open 
to  view ;  but  the  ceiling  was  only  partly  removed,  and  the 
cement  was  not  removed  at  all,  so  that  the  whole  of  the 
inside  was  not  visible.  There  was  contradictory  evidence 
among  the  skilled  witnesses  as  to  whether  the  removal  of 
the  ceiling  and  the  cement  was  necessary  or  not.  Mr.  Har- 
rington deposed  that  it  was  not  at  all  required.  Strong 
evidence  was  given  on  the  part  of  the  plamtiflfs  by  ship- 
wrights and  dock  people  that  everything  was  done  that 
was  requisite. 

13.  On  the  defendant's  behalf  witnesses  were  called  to 
prove  that,  in  their  opinion,  sufficient  repairs  had  not  been 
done,  and  that,  in  their  opinion,  the  ship  was  not  seaworthy 
by  reason  of  corroded  iron  having  been  left  in  the  ship,  and 
sufficient  new  plates  not  having  been  put  in.  A  witness 
called  by  the  plaintiffs,  on  cross-examination,  stated  that 
the  screw  tunnel  was  in  a  defective  condition.  Similar  evi- 
dence as  to  this  was  given  on  behalf  of  the  defendant ;  and 
it  was  proved  that  no  repairs  were  done  to  the  screw  tunnel. 

14.  After  the  repairs  had  been  executed,  and  before  the 
Prances  left  London,  a  surveyor  to  the  Board  of  Trade  sur- 
veyed the  outside  of  the  ship,  but  by  reason  of  a  want  of 
time  the  inside  was  not  surveyed ;  and  consequently  the 
ship  did  not  obtain  a  passengers'  certificate,  and  ultimately 
sailed  for  Gothenburg  on  the  3d  of  February,  1872,  with- 
out one. 

15.  On  or  about  the  31st  of  January,  1872,  the  plaintiffs 
caused  the  policy  now  sued  on  to  be  effected  for  twelve 
calendar  months  from  the  24th  of  January,  1872,  to  the  23d 
of  Januaiy,  1873 ;  and  the  policy  was  subscribed  by  the 
defendant  for  £100. 

16.  At  the  time  of  effecting  the  policy  it  was  stated  to  the 
representative  of  the  defendant  fwho  then  knew  nothing  of 
or  about  the  vessel)  by  the  clerk  to  the  brokers  on  behalf 
of  the  assured,  that  the  Frances  was  a  vessel  the  plaintiffs 
had  taken  in  exchange;  that  she  had  been  thoroughly 
repaired  or  partially  rebuilt ;  and  that  they  were  going  to 
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put  her  into  the  Gothenburg  trade,  similar  to  the  Louisa 
Ann  Fanny  and  Mary.  , 

17.  On  the  morning  of  Saturday,  the  3d  of  February, 
1872,  the  Frances  sailed  from  London  for  Gothenburg,  with 
some  machinery  on  deck,  but  no  other  cargo,  so  that  she 
was  somewhat  crank. 

102]  *18.  Towards  noon  on  Sunday,  the  day  after  the 
vessel  left  London,  some  water  was  observed  in  the  stoke- 
hole and  engine-room,  and  the  quantity  of  water  she  made, 
whatever  it  was,  was  more  than  would  be  accx)unted  for  by 
any  weather  the  ship  met  with.  The  ship  arrived  safely  at 
Gothenburg  on  the  7th  of  February. 

19.  On  her  arrival  in  smooth  water  at  Gothenburg  the 
Frances  ceased  to  leak.  She  was  examined  there  by  two 
carpenters,  but  the  cause  of  her  making  water  was  not 
discovered. 

20.  On  the  11th  of  February,  at  seven  a.m.,  the  Frances, 
having  taken  on  board  a  car^o  consisting  of  oats  and  about 
180  tons  of  iron,  together  with  a  deck  cargo  of  deals,  left 
Gothenburg  for  London. 

21.  On  the  morning  of  the  12th  of  February,  when  the 
Frances  reached  the  open  sea,  the  wind  began  to  blow,  and 
a  heavy  rolling  sea  was  running,  and  it  became  necessarjr  to 
put  a  sail  over  the  stokehole  to  prevent  the  sea  from  getting 
m.  It  wasstated  by  the  plaintiffs'  witnesses  that  it  blew  a 
gale,  but  the  weather  was  not  such  as  to  make  a  good  ship 
behave  as  the  Frances  did. 

22.  The  Frances  labored  heavily,  and  began  to  make 
water  to  such  an  extent  that  in  sixteen  hours  the  fires  were 
extinguished.  A  portion  of  the  deals  which  formed  the 
deck  cargo  was  used  for  relighting  the  fires,  and  the  rest 
were  thrown  or  washed  overboard.  After  about  twelve 
hours  pumping,  the  pumps  got  choked  with  the  oats,  and 
all  hands  had  to  be  employed  in  bailing  the  ship.  There 
was  evidence  given  by  the  defendant  that  had  the  screw 
tunnel  been  in  proper  order,  the  pun^ps  would  not  have  got 
choked  as  they  did. 

23.  On  the  night  of  the  14th  of  February  those  on  board 
tlie  Frances,  having  sighted  the  Spurn  Lights,  endeavored 
to  get  her  into  Hull ;  the  ship,  at  the  time  being  water- 
logged, did  not  readilv  answer  her  helm.  Partly  from  this, 
and  partly  from  the  thickness  of  the  weather,  which  at  the 
time  was  very  dense,  on  the  following  morning,  at  about 
five  A.  M.,  the  ship,  having  been  in  a  state  of  distress  since 
t\m  morning  of  the  12th  of  February,  went  ashore  under 
Didlington  Heights,  upon  the  coast  of  Yorkshire.     One  of 


Vol  I.]  QUEEN'S  BENCH  DIVISION.  239 

Dadgeon  v.  Pembroke.  1876 

the  boats  was  swamped,  but  the  crew  were  all  saved  by  a 
smack.  Part  of  the  cargo  was  afterwards  saved,  but  the 
vessel  could  not  ^be  got  off,  and  subsequently  broke  rl03 
in  two,  and,  finally,  after  some  months,  went  completely  to 
pieces. 

24.  At  the  time  of  effecting  the  insurance  the  vessel  was 
nnclassed. 

25.  At  the  conclusion  of  the  evidence  the  learned  judge, 
having  reduced  into  writing  the  questions  he  proposed  ask- 
ing the  jury,  read  them  to  tne  counsel  on  each  side.  Neither 
side  suggested  that  any  further  question  should  be  put  to 
the  jury. 

26.  Counsel  on  each  side  having  addressed  the  jury,  the 
learned  judge  thereupon  summed  up,  and  left  the  seven 
following  questions  to  them,  which,  together  with  the 
answers  of  the  jury,  were  as  follows : 

(1.)  Was  the  representation  made  by  the  broker  at  the 
time  of  making  the  insurance  as  to  the  condition  of  the 
vessel  and  as  to  the  extent  of  examination  substantially 
correct  ? — Yes. 

(2.)  Did  that  representation  involve  in  it  a  statement  that 
the  vessel  was  to  convey  passengers,  and  consequently  had 
been  suryeyed  by  the  Board  of  Trade? — No. 

(3.)  Was  there  a  concealment  from  the  underwriters  of 
anything  materially  affecting  the  insurance  which  the  plain- 
tiffs knew  and  which  the  underwriters  did  not  ? — No. 

(4.)  Was  the  fact  that  the  ship  had  not  been  surveyed  and 
certified  for  passengers  one  which,  under  the  circumstances, 
was  material  ? — ^No. 

(6.)  Was  the  vessel  seaworthy  when  she  started? — The 
jury  cannot  agree. 

(6. J  If  not,  was  that  known  to  the  plaintiffs? — No. 

(7.)  Was  that  unseaworthiness  the  cause  of  the  loss? — 
The  jury  cannot  agree. 

27.  Upon  these  findings  the  learned  judge  directed  a 
verdict  to  be  entered  for  the  plaintiffs ;  and  in  Michaelmas 
Term,  1873,  the  defendants  obtained  a  rule  to  set  aside  the 
verdict;  as  regards  the  verdict  on  the  6tli  plea,  on  the 
groand  that  the  findings  of  the  jury  did  not  warrant  the 
entry  of  the  verdict ;  and  as  regards  the  verdict  on  the  3d 
plea,  on  the  ground  that  there  was  no  finding  to  warrant 
the  entry  of  such  verdict ;  and  to  enter  the  verdict  for  the 
defendant ;  or  for  a  new  trial  on  the  ground  that  the  find- 
ings of  the  jury  on  the  questions  submitted  to  them  were 
*against  the  weight  of  evidence,  and  that  the  find-    [104 
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ings  are  inconsistent  and  incomplete,  and  insufficient  to 
warrant  the  entry  of  the  verdict. 

This  rule  was  discharged  on  the  6th  of  July,  1874,  after 
time  taken  to  consider  (*). 

June  16, 17.  Butt,  Q.C.  {Cohen,  Q.C.,  with  him),  for  the 
defendant :  The  defendant  is  content  to  have  a  new  trial, 
and  abandons  that  part  of  the  rule  which  relates  to  entering 
a  verdict.  Three  points  present  themselves  for  discussion. 
First,  as  to  the  finding  of  the  jury  on  the  fourth  issue.  The 
jurv  were  discharged  without  answering  the  fifth  question, 
and  therefore  the  defendant  has  a  right  to  argue  as  if  that 
fact  had  been  found  in  his  favor.  But  the  unseaworthiness 
of  the  ship  is  inconsistent  with  the  representation  found  by 
the  jury  to  be  substantially  correct,  tnat  the  ship  had  been 
thoroughly  repaired.  The  effect  of  what  has  taken  place 
is  that  it  must  be  assumed  both  that  the  ship  was  tho- 
roughly repaired,  and  yet  that  she  was  unseaworthy ;  these 
two  conclusions  cannot  both  stand,  and  there  ought  to  be  a 
new  trial  to  determine  which  is  correct. 

Secondly,  the  judge  was  wrong  in  entering  a  verdict  for 
the  plaintiffs  no  the  sixth  issue.    A  contract  of  marine 
insurance  is  a  contract  of  indemnity,  and  even  assuming 
that  there  is  on  warranty  in  a  time  policy  that  a  ship  is 
seaworthy,   yet  if  the  assured  sends  a  snip  to  sea  in  an 
unseawortny  state  and  she  is  thereby  lost,  he  is  damnified 
by  his  own  wrong,  and  cannot  recover  on  the- policy.     The 
jury  have  found  that  the  plaintiffs  did  not  know  that  the 
ship  was  unseaworthy  when  she  started  on  her  voyage ;  but 
knowledge  is  immaterial  if  in  fact  she  was  unseaworthy. 
By  s.  11  of  34  &  36  Vict.  c.  110,  a  person  sending  a  ship  to 
sea  in  an  unseaworthy  state  may  be  found  guilty^  of  a 
misdemeanor,  and  it  lies  on  him  to  prove  that  he  was 
ignorant  that  the  ship  was  not  seaworthy.     No    doubt, 
Thompson  v.  Hopper  (*)  may  appear  to  be  an  authority  in 
favor  of  the  plaintiffs ;  but  this  decision  is  erroneous ;  it 
may  be  overruled  in  this  court.     In  Oibson  v.  SmaUi^^iX 
was  held  that  there  was  in  general  no  warranty  of  seawortni- 
105]    ness  in  a  *time  policy,  but  it  was  thrown  out  by  Lord 
St.  Leonards  that  on  a  time  policy  on  a  ship  about  to  sail 
from  a  home  port,  -that  is,  a  port  where  the  owner  resides, 
there  is  an  implied  warranty  of  seaworthiness.     Fawctts  v. 
Sarsfleld  (*)  is  in  favor  of  the  defendant's  contention  ;  there 
was  no  averment  of  knowledge  in  the  plea  in  that  case,  and 
the  loss  arose  from  wear  and  tear ;  that  is  not  so  here,  the 

0)  Law  Rep.,  9  Q.  B.,  681.  (»)  4  H.  L.  C,  863. 

(•)  6  E.  A  B.,  172;   26  L.  J.  (Q.B.),  240.       («)  6  E.  A  B.,  192 ;  26  L.  J.  (Q.R),249, 
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loss  in  this  case  is  from  the  inherent  vice  of  the  thing  insured. 
The  ship  was  sent  to  sea  in  a  bad  and  defective  condition, 
and'she  was  not  fit  to  encounter  the  ordinary  force  of  the 
winds  and  waves  on  the  voyage  she  was  prosecuting  at  that 
dme  of  the  year ;  and  if  she  was  sent  to  sea  in  such  condition 
and  lost  owing  to  that  condition,  whether  the  plaintiffs  had 
knowledge  of  her  state  or  not,  thev  cannot  recover. 

Thirdly,  there  is  no  finding  by  the  jury  of  a  loss  bv  perils 
insured  against.  The  judge  ought  not  to  have  decided  this 
question,  and  ought  not  to  have  entered  the  verdict  for  the 
plaintiffs  on  the  third  issue.  The  vessel  was  lost  not  by  the 
perils  insured  against,  but  by  her  own  inherent  vice.  Where 
an  underwriter  undertakes  an  insurance  he  does  not  insure 
against  the  inherent  vice  of  the  thing  insured.  For  in- 
stance, he  would  not  be  liable  for  an  insurance  on  a  cargo 
of  fruit  put  on  board  in  a  defective  state,  and  which  arrived 
at  its  destination  deteriorated  ;  so  on  an  insurance  on  hides 
shipped  in  bad  condition  and  which  on  becoming  putrid 
were  thrown  overboard,  the  loss  being  occasioned  by  the 
inherent  vice  of  the  thing  insured,  the  loss  would  not  fall 
upon  the  underwriter.  The  eflScient  or  moving  cause  of  the 
loss  was  the  unseaworthiness  of  the  vessel.  Phillips  on 
Insurance,  §  1182,  lays  down  the  result  of  the  cases  thus : 
"  In  case  of  the  concurrence  of  different  perils,  to  one  of  ^ 
which  it  is  necessary  to  attribute  the  loss,  it  is  to  be 
attributed  to- the  eflScient  predominating  peril,  whether  it  is 
or  is  not  in  activity  at  the  consummation  of  the  disaster." 
In  Majide  &  Pollock  on  Shipping,  3d  ed.,  364,  it  is  said: 
"The  mere  remoteness,  however,  of  the  cause,  if  there  be 
no  other  independent  cause  intervening,  will  not  prevent  its 
being  considered  as  the  cause  to  which  the  loss  is  to  be 
attributed.  Thus,  where  a  vessel  laden  with  hides  and  to- 
bacco shipped  water,  which  rendered  the  hides  putrid,  and 
the  gas  which  escaped  from  them  injured  the  tobacco,  it 
*was  held  that  the  damage  was  one  which  resulted,  [106 
although  not  immediately,  from  the  perils  of  the  sea : 
Montoya  v.  London  Assurance  Go.  (*) ;  lonides  v.  Universal 
Marine  Ins,  Co^  (").  In  Bell  v.  Car  stairs  (*)  the  act  of  the 
captain  of  the  vessel  was  the  immediate  cause  of  the  loss, 
but  the  efficient  or  moving  cause  was  held  to  be  the  want  of 
proner  documents.  So  in  Bond/rett  v.  Hentigg  Q  the  perils 
of  tne  sea  were  held  to  be  the  cause  of  the  loss,  out  the  im- 
mediate cause  of  the  loss  was  the  destruction  of  the  goods 

(')  e  Ex..  451 ;  20  L.  J.  (Ex.).  264.  («)  14  East,  874. 

(*)  14  0.  B.  (N.S.),  269 ;  82  L.  J.  (C.  P.),        {*)  Holt,  N.  P.,  149. 

no. 

16  Eng.  Rep.  31 


242  QUEEN'S  BENCH  DIVISION.  [Vol.  L 

1876  Dudgeon  v.  Pembroke. 

by  the  natives  after  they  had  been  landed.  In  the  present 
case  it  is  the  inherent  infirmity  of  the  ship  that  occasioned 
the  loss.  The  vessel  started  on  her  voyage  in  an  uiftea- 
worthy  state,  and  meeting  with  merely  rough  weather  became 
waterlogged  because  she  was  unseaworthy,  her  loss  there- 
fore was  occasioned  by  her  inherent  vice,  and  cannot  be 
attributed  to  the  perils  of  the  sea. 

June  18.  Walk  in  Williams,  Q.C.  {A.  L.  Smith  with  him), 
for  the  plaintiffs :  The  verdict  was  rightly  entered  for  the 
plaintiffs  on  the  fourth  issue.  [He  was  stopped  by  the  court 
on  this  point.] 

j^The  arguments  for  the  plaintiffs  on  the  second  and 
third  points  are  fully  given  in  the  judgment  of  Brett,  J-Q. 
In  addition  to  the  cases  noticed  in  the  judgments,  he 
cited  Daoidson  v.  Burnand {^)  and  Biccard  v.  Shepherd{^).] 

BtUt,  Q.C,  in  reply. 

Cfur.  adv.  vnU. 

Dec.  21.  The  judgment  of  Cleasby  and  Pollock,  BB., 
was  delivered  by 

Cleasby,  B.  :  It  does  not  appear  to  be  necessary  in  this 
case  to  consider  the  general  question  of  there  being  an  im- 
plied warranty  of  seaworthiness  in  such  a  case  as  the  pres- 
ent, because  such  a  warranty  is  in  general  a  condition 
precedent,  and  the  breach  of  it  avoids  the  policy  alto- 
gether ;  but  in  the  present  case  the  policy  attached  on  the 
23d  of  January,  when  the  vessel  was  in  dock,  having  just 
undergone  some  repairs,  or  still  undergoing  them  ;  and 
107]  *there  was  no  breach  of  any  warranty  or  cohdition 
then,  and  what  took  place  afterwards  would  not  entirely 
avoid  the  policy. 

We  have  to  deal  in  the  present  case  with  matter  subse- 
quent to  the  commencement  of  the  risk,  and  to  consider  not 
so  much  the  validity  of  the  policy  as  the  right  to  recover 
upon  it  under  the  circumstances  stated  in  the  case.  It  is  of 
little  consequence  whether  the  matter  subsequent  is  regarded 
as  avoiding  the  policy  from  the  time  of  its  occurrence,  or  as 
disentitling  the  plaintiffs  to  recover  under  the  policy ;  but  it 
seems  more  correct  to  consider  it  as  affecting  the  right  to 
recover,  and  not  the  policy  itself,  because,  notwithstanding 
the  matter  subsequent,  the  assured  might  no  doubt  recover 
npon  the  policy  in  respect  of  a  partial  loss  or  damage  which 
had  occurred  before,  as  by  fire  or  otherwise. 

The  real  question  in  the  present  case  is  whether, — upon  a 
time  policy,  where  the  risk  attaches  while  the  ship  is  in  the 

0)  See  post,  p.  116.  (»)  Law  Rep.,  4  C.  P.,  117.        (»)  U  Moo.  P.  C,  471. 
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hands  of  the  assured,  and  the  vessel  afterwards  starts  upon 
a  voyage  in  an  unseaworthy  condition,  and  is  lost  in  conse- 
quence of  such  unseaworthiness, — the  assured  can  recover. 
In  considering  the  propriety  of  entering  a  verdict  for  the 
plaintiffs  npon  the  imperfect  finding  of  the  issues,  the  case 
was  properly  argued  on  both  sides  as  if  the  jury  had  found 
the  6th  issue,  except  the  averment  of  the  plaintiffs'  knowl- 
edge of  the  unseaworthiness,  in  favor  oi  the  defendant ; 
and  it  does  not  appear  to  me  necessary,  so  far  as  regards  the 
6th  plea,  to  enter  into  the  question  of  the  causa  proodma 
of  tne  loss,  £tnd  whether  it  was  eventually  caused  by  fog  or 
sea  perils,  because  the  meaning  of  the  6th  plea,  is  clearly, 
not  that  the  vessel  did  not  go  down  from  sea  perils,  but  that 
this  was  the  consequence  of  the  unseaworthiness  of  the 
ship  which  caused  her  to  get  into  difficulty  and  become  un- 
manageable, which  would  not  otherwise  Jiave  occurred. 

Upon  the  question  so  raised  there  is  no  authoritj^  in  this 
country  whicn  can  be  considered  as  clear  and  decisive. 

If  in  the  present  case  the  vessel  had  gone  down  in  a  storm 
along  with  the  other  vessels  in ,  the  iNorth  Sea,  it  may  be 
that,  after  the  cases  of  Gibson  v.  Small  {'\  Thompson  v. 
IIopp^(^\  SLud  Michael  V.  Tredwin{*)j  it  would  have  been 
difficult  to  maintain  *that  by  reason  of  the  vessel  [108 
being  unseaworthy  at  the  commencement  of  the  voyage  the 
defendant  would  be  entitled  to  succeed.  I  by  no  means  say 
that  this  is  the  clear  effect  of  those  decisions.  The  decision 
in  Thompson  v.  Hopper  (*),  in  the  Exchequer  Chamber,  pro- 
ceeded only  upon  the  proper  meaning  of  the  language  of 
the  plea,  and  it  only  shows  that,  if  a  plea  alleges  unsea- 
wortniness,  and  then  that  by  reason  thereof  the  vessel  was 
lost,  the  meaning  is  that  the  unseaworthiness  was  the  im- 
mediate and  proximate  cause  of  the  loss,  and  that  such  a 
plea  would  not  be  proved  by  showing  that  the  proximate 
cause  of  the  loss  was  the  sea  peril  and  danger  of  navigation, 
though  the  vessel  was  exposed  to  them  by  the  shipowner  in 
an  unseaworthy  state.  The  decision  in  the  Queen's  Bench 
had  been  the  other  way. 

The  particular  question,  which  I  have  considered  as  raised 
in  the  present  case,  was  brought  before  the  Court  of  Queen's  • 
Bench,  and  adverted  to  in  the  case  of  Hollingworth  v. 
Brodrick  (*).    The  question  was  not  properly  raised,  and 
could  not  be  decided,  but  most  of  the  judges  advert  to  the 

(')  4  H.  L.  C,  858,  *  (<)  E.  B.  <b  E.,  1088 ;    27  L.  J.  (Q.B.), 

O  6  E.  4  B..  172, 987 ;  25  L.  J.  (Q.B.),  441. 
240 ;  26  L.  J.  (Q.B.),  18.  (»)  7  A.  <k  E.,  40. 

(»)  17  C.  B.,  551 ;  25  L.  J.  (C.P.),  88. 
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absence  of  the  loss  being  the  consequence  of  the  unsea- 
worthiness as  preventing  the  unseaworthiness  from  being  an 
answer.  And  as  the  matter  is  thus  left  undecided  it  is  use- 
less to  refer  to  the  cases  more  particularly. 

It  cannot  be  questioned,  I  think,  and  was  not  questioned 
on  the  argument,  that  .the  6th  plea  is  an  answer  to  the 
action,  but  the  6th  plea  avers,  in  addition  to  the  other  facts 
raising  the  defence,  that  when  the  vessel  was  sent  to  sea  the 
plaintiffs  knew  that  she  was  in  an  unseaworthy  state,  and 
this  averment  is  negatived  by  the  jury.     The  judgments  in 
Thompson  v.  Hopper  (^\  both  in  the  Queen's  fiench  and 
Exchequer  Chamber,  snow   that  with   this   avernient  the 
defence  would  be  complete :  see  particularly  the  judgment 
of  Cockburn,  C.  J.,  in  the  Exchequer  Chamber  and  of  Lord 
Campbell  in  the  Queen's  Bench.     Now  if  the  answer  would 
have  been  sufficient  without  the  averment,  the  averment  need  . 
not  be  proved  ;  and  therefore  we  have  to  consider  the  effect 
in  such  a  policy  as  this  of  the  assured  sending  the  vessel  to 
sea  in  a  condition  which  makes  her  unseaworthy  for  the 
109]    voyage  on  which  she  *is  sent,  though  not  so  to  the 
knowledge  of  the  assured,  and  particularly  when  such  un- 
seaworthiness  causes   her  loss.      In  ]the   absence  of  any 
decision  upon  the  matter  in  our  courts  the  case  must  be 
considered  upon  principle.     Now  we  are  considering  a  con- 
tract of  a  peculiar  nature.     The  contract  of  insurance  is  (in 
.the  language  of  Mr.  Arnould,  p.  1  of  his  work),  '4n  its 
essential  nature  and  in  all  its  incidents  a  contract  of  indem* 
nity,"  that  is,  a  contract  of  indemnity  from  certain  losses. 
And  it  follows  that  on  such  a  contract  a  man  cannot  recover 
for  losses  which  are  the  consequence  of   his  own  default. 
And  it  can  make  no  difference  that  the  proximate  cause  of 
loss  was  a  particular  event,  if  that  particular  event  was  in 
the  ordinary  course  of  things  brought  about  by  that  default 
There  is  no  question  that  knowingly  sending  a  vessel  to  sea 
in  an  unseaworthy  state  is  such  a  default ;  but  would  it  not 
be  equally  a  default,  if  a  vessel  had  been  many  voyages 
and  had  been  then  lying  in  dock  for  some  time,  to  send  her 
to  sea  without  having  been  surveyed  and  examined,  if  the 
consequence  is.  that  she  is  lost,  when  if  she  had  been  sur- 
veyed and  repaired  she  would  not  have  been  lost?    And  are 
not  in  such  a  case  the  means  and  opportunities  of  knowledge 
equivalent  to  actual  knowledge  ? 

The  question  in  the  present  case,  as  the  pleadings  stand, 
no  doubt,  is  whether  the  fact  of  unseaworthiness  at  the  be- 

(0  6  E.  A  B.,  937,  944 ;  26  L.  J.  (aB.),  18 ;   E.  B.  &  E..  1088,  1064 ;  27   L.  J. 
(Q.B.),  441,  447. 
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ginning  of  the  voyage  which  causes  the  loss  is  itself  an 
answer.  The  importance  of  the  rule  that  the  assured  shall 
have  his  vessel  in  good  repair  at  the  commencement  of  the 
voyage — which,  though  technically  the  commencement  of 
the  risk  in  voyage  policies  only,  i«  substantially  and  mainly 
the  commencement  of  the  risk  in  all  cases  where  it  is  the 
first  voyage  undertaken — ^is  laid  down  in  the  strongest 
terms  by  the  most  .eminent  judges:  see  Lord  Eldon  in 
Douglas  v.  Scougalli^),  His  language  is:  "I  have  often 
had  occasion  to  observe  here,  that  there  is  nothinff  in  mat- 
ters of  insurance  of  more  importance  than  the  implied  war- 
ranty that  a  ship  is  seaworthy  when  she  sails  on  the  voyage 
insured ;  and  I  have  endeavored,  both  with  a  view  to  the 
benefit  of  commerce  and  the  preservation  of  human  life,  to 
enforce  that  doctrine  as  far  as,  in  the  exercise  of  a  sound 
discretion,  I  have  been  enabled  to  do  so."  He  is  speak- 
ing in  that  particular  case  of  a  voyage  policy,  but  the 
*ground  is  equally  applicable  to  a  voyage  under-  [110 
taken  under  the  protection  of  a  time  policy.  Lord  Redes- 
dale,  in  Wilkie  v.  Oeddes  ('),  uses  the  following  language, 
the  reasoning  of  which  is  equally  applicable  to  voyages  un- 
dertaken under  time  policies  and  under  voyage  policies : 
*' Unless  the  assured  were  bound  to  take  care  that  the  vessel 
was  in  every  respect  seaworthy,  the  consequence  would  be 
most  mischievous;  for  the  enect  of  insurance  would  be 
to  render  those  chiefly  interested  much  more  careless  about 
the  condition  of  the  ship  and  the  lives  of  those  engaged  in* 
navigating  her."  And  Lord  St.  Leonards  in  the  case  of 
Gibson  v.  SmaU  ('),  expressed  an  opinion  that,  under  such 
circumstances  as  those  of  the  present  case,  it  was  a  con- 
dition that  the  ship  was  seaworthy  at  the  commencement  of 
the  voyage. 

Having  regard  to  these  opinions  it  appears  to  me  most 
undesiratble  to  relax  the  obligation,  which  such  considera- 
tions have  attached  to  the  owner  of  a  vessel,  to  have  a  vessel 
which  he  sends  on  a  voyage  seaworthy  for-  that  voyage.  If 
he  knows  that  he  is  under  that  obligation,  and  'that  by  not 
complving  with  it  he  may  lose  the  benefit  of  his  insurance, 
he  will  take  care  to  make  the  matter  sure.  But  if  it  is  to 
depend  upon  the  uncertain  conclusion  of  his  knowledge,  or 
of  his  doing  Jiis  best,  he  may  do  as  little  as  he  can  do  to 
satisfy  an  apparent  compliance,  and  take  his  chanoe  in  a 
matter  involving  such  vital  consequences. 

The  authorities  and  reasons  are  sufficient  to  satisfy  me 
that,  in  this  contract  of  indemnity,  the  unseaworthiness  of 

(')  4  lH>w.  at  p.  276.  (*)  3  Dow,  at  p.  60.  O  4  H.  L.  C,  at  p.  417. 
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the  vessel  at  the  commencement  of  the  voyage,  which  unsea- 
worthiness really  causes  the  loss,  is  a  fact,  the  consequences 
of  which  are  imputable  to  the  assured,  and  to  be  borne  by 
him  and  not  by  uie  underwriters ;  and  it  foUovfrs  that  in  the 
present  case  sufficient  was  proved  to  entitle  the  defendant 
to  a  verdict  on  the  6th  plea,  supposing  the  facts  upon  which 
the  jury  could  not  agree  to  have  been  found  in  favor  of  the 
defendant. 

It  is  made  an  objection  to  this  as  a  correct  legal  conclu- 
sion, however  just  it  may  appear  to  be,  that  it  really  intro- 
duces into  a  written  contract  a  term  not  found  in  it  which 
the  parties  might  at  any  time  have  introduced  into  it,  to  the 
effect  that  there  is  an  obligation  or  duty  on  the  assured  to 
111]  have  the  vessel  seaworthy  for  *tlie  voyage  for  which 
she  is  destined.  The  answer  is  that  the  contract  is  an  excep- 
tional one,  and  the  courts  have  already  departed  from  the 
ordinary  rule  by  introducing  into  ordinary  voyage  policies 
a  condition  not  found  in  it,  and  which  the  parties  might 
insert  or  not,  viz.,  that  the  vessel  was  seaworthy  at  the  com- 
mencement of  the  risk,  and  have  made  it  a  condition  avoid- 
ing the  policvas  much  as  if  words  to  that  effect  had  been 
inserted  at  tpe  end.  It  may  be  considered  that  in  Such  a 
contract  of  indemnity  the  real  subject  of  insurance  on  a  voy- 
age policy  is  a  vessel  fit  for  the  voyage,  and  that  without 
this  the  foundation  fails  which  is  treated  as  a  condition. 

As  a  general  rule  upon  time  policies  this  cohdition  is  said 
*to  be  inapplicable,  because  the  vessel  at  the  commencement 
of  the  risk  may  be  in  the  middle  of  a  voyage  upon  which  it 
may  have  started  in  a  seaworthy  condition,  but  may  have 
suffered  so  much  as  at  the  time  to  be  quite  unseaworthy. 
But  it  appears  to  be  acting  in  the  spirit  of  the  decisions  to 
hold  that,  if  the  vessel  be  in  the  possession  of  the  owner 
destined  for  a  voyage,  there  is  some  obligation  on  the  assnr^ 
to  make  the  vessel  fit  for  the  voyage.  And  the  breach  of 
this  obligation,  though  not  a  condition  avoiding  the  policy 
altogether,  as  in  the  case  of  a  voyage  policj%  is  available  as 
a  defence  wtere  the  loss  arises  from  the  improper  condition 
of  the  vessel.  Unless  something  is  introduced  into  the  policy 
not  included  in  its  terms,  how  could  a  defence  be  founded 
on  the  fact  of  the  assured  sending  the  vessel  to  sea  knowing 
it  to  be  unseaworthy,  or  having  tlie  means  of  knowledge,  or 
sending  it  to  sea  without  survey  and  examination  when  it  is 
obvious  such  survey  and  examination  ought  to  be  had,  and 
■  in  consequence  the  vessel  was  lost?  In  those  cases  it  would 
not  be  a  part  of  the  case  that  there  had  been  any  fraud  on 
the  part  of  the  assured,  but  tlie  defence  must  be  founded  on 
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some  obligation  arising  out  of  the  subject  of  insurance  and 
not  contained  in  the  policy.  And  the  result  would  be  that 
the  assured,  could  not  recover  in  respect  of  a  loss  attributable 
to  his  neglect  to  have  a  ship  made  seaworthy  on  starting 
for  the  voyage. 

It  is  not  intended  here  to  decide  that,  in  the  case  of  a  time 
policy,  there  is  an  obligation  to  have  the  vessel  seaworthy 
at  the  commencement  of  every  voyage,  wherever  it  may 
commence,  undertaken  during  the  currency  of  the  policy. 
Id  the  case  of  voyage  *policies  there  is  no  warranty  [112 
of  seaworthiness  on  starting  from  intermediate  ports  or  upon 
the  return  voyage,  but  only  at  the  commencement  of  the 
risk.  What  is  decided  here  is,  that  where  a  vessel  in  the 
hands  of  the  Owner  is  intended  for  a  voyage,  and  a  time 
policv  made,  the  assured  is  under  an  obligation  to  have  the 
vessel  seaworthy  at  the  commencement  of  the  voyage  on 
which  she  starts,  which  is  the  commencement  of  the  sea 
risks  insured  against.  And  it  is  considered  better  to  deal 
with  the  circumstances  of  the  particular  case,  such  circum- 
stances being  of  real  importance  in  such  a  contract,  rather 
than  disregard  the  circumstances  and  act  upon  an  inflexible 
rule  of  recent  invention  on  account  of  its  simplicity,  as  has 
been  suggested. 

The  case  of  Fawcus  v.  Sarsfield  (*)  was  much  relied  on  in 
favor  of  this  view.  In  that  case  the  defence  which  is  set  up 
in  this  cause*  was  complicated  with  other  matters,  whicn 
makes  it  not  a  satisfactory  guide ;  but,  if  it  cannot  be  treated 
as  a  decision  in  favor  of  the  defendant,  it  affords  an  argu- 
ment in  his  favor ;  for  it  certainly  appears  from  that  case 
that,  if  the  vessel  is  in  want  of  repairs  and  so  unseaworthy, 
and  a  partial  loss  occurs,  the  underwriters  are  not  liable  to 
make  good  the  damage  resulting  from  the  bad  condition  of 
the«hip ;  and  if  not  liable  for  a  partial  loss  caused  by  un- 
seaworthiness, why  liable  for  a  total  loss  resulting  from  the 
same  cause  ?  In  either  case  the  insured,  and  not  the  under- 
writer, should  be  responsible  for  the  improper  condition  of 
the  vessel  when  exposed  to  the  perils. 

In  America  the  decisions  seem  to  agree  with  .this  conclu- 
sion :  see  PhDlips  on  Insurance,  §§  727,  731. 

As  regards  the  issue  upon  the  3d  plea,  we  were  much 

I)re8sed  to  hold  that,  as  that  issue  was  whether  the  ship  was 
ost  by  the  perils  insured  against,  and  the  perils  by  which 
the  vessel  was  lost  resulted  from  the  unseaworthiness  of  the 
ship,  and  those  perils  were  not  insured  against,  therefore 
that  issue  ought  to  be  found  for  the  defendant.     In  order  to 

(')  6  E.  <fe  B.,  192;  25  L.  J.  (Q.B.),  249. 
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determine  correctly  how  the  issue  ought  to  be  entered,  we 
must  consider  what  is  the  meaning  of  the  plea.  Does  it 
mean  that  the  vessel  was  not  lost  by  perils  mentioned  in  the 
policy  as  perils  insured  against,  or  does  it  mean,  as  con- 
tended by  the  defendant,  that  the  ship  was  not  lost  by  perils 
113]  *ior  which  the  defendant,  as  a  legal  consequence, 
insured  against,  and  for  which  he  was  responsible.  Now 
the  plea  is  a  traverse  of  an  allegation  in  the  declaration,  and 
when  the  plaintiffs  allege  that  the  vessel  was  lost  by  the 
perils  insured  against,  I  should  sajr  they  really  make  an 
allegation  of  fact  and  not  of  legal  liability  ;  and  as  th.e  sea 
perils  were  the  immediate  cause  of  loss  I  think  tHat  issue 
was  correctlv  entered  for  the  plaintiffs.  The  learned  coun- 
sel for  the  plain  tiflfs  when  the  case  was  before  us  was  very 
decided  in  his  opinion,  and  made  it  part  of  his  argument, 
that  if  the  plaintiffs  had  knowingly  sent  the  vessel  to  sea  in 
an  unseaworthy  state,  the  issue  could  properly  be  found  for 
the  defendant.  Notwithstanding  this  admission,  ui)on  a 
correct  view  of  the  language  of  the  issue,  I  think  it  is  prop- 
erly entered  for  the  plaintiffs. 

The  statute  34  &  35  Vict.  c.  110,  has  no  direct  bearing 
upon  the  present  question,  but  so  great  is  the  obligation  or 
a  shipowner  who  sends  a  vessel  to  sea  to  send  it  in  a  sea- 
worthy condition,  that 'it  is  under  ordinary  circumstances, 
by  s.  Jl,  made  a  misdemeanor  to  send  it  in  an  unseaworthy 
condition  so  as  to  endanger  life ;  and  the  owner  has  to 
show,  in  order  to  escape  from  a  criminal  charge,  that  he 
used  all  reaspnable  means  to  make  the  vessel  seaworthy, 
and  was  ignorant  of  the  real  condition  of  the  vessel. 

For  the  above  reasons  it  appears  to  me  that  suflBcient 
would  have  been  proved  and  found  to  make  the  6th  plea  an 
answer,  if  the  questions  on  which  the  jury  could  not  agree 
had  been  found  for  the  defendant,  and  therefore  tha^the 
issue  upon  that  plea  was  improperly  entered  for  the  plain- 
tiffs, and  the  judgment  entered  accordingly  should  be  re- 
versed and  a  new  trial  had. 

This  is  the  judgment  of  my  Brother  Pollock  and  myself. 

The  judgment  of  Brett,  J.,  and  Amphlett,  B.,  was  deliv- 
ered by 

Brett,  J.  (*) :  The  arguments  in  -this  case  were  almost 
exclusively  confined  to  questions  arising  on  the.  3d  and  6th 
issues.  Objection  was  taken,  but  not  much,  if  at  all, 
pressed  to  the  judgment  on  the  4th  issue.  It  seems  suflB- 
cient to  say  that  we  never  entertained  any  doubt  that  it  wtis 
correct,  and  so  stated  during  the  argument.     With  respect 

(')  This  jiKlgment  was  read  by  Lord  Coleridge,  C.J. 
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to  the  3d  and  6th  issues,  the  material  *facts  to  be  con-  [114 
sidered  seem  to  me  to  be  that  the  plaintiffs,  being  owners  of 
the  Frances,  insured  her  whilst  she  was  in  the  port  of  London 
and  under  their  control,  by  a  policy  dated  the  31st  of  January, 
1872,  for  a  year  from  the  24th  of  January,  1872,  to  the  23d  of 
January,  1873.  The  ship  sailed  from  London  for  Gothenburg 
on  the  3d  of  February,  1872,  and  arrived  on  the  7th  of  Feb- 
ruary, 1872.  She  sailed  again  for  London  on  the  11th  of  Feb- 
ruary, met  with  bad  weather,  leaked,  became  waterlogged, 
and  on  the  14th  of  February,  being  unmanageable,  was 
stranded  on  the  coast  of  Yorkshire,  and  w^.s  a  total  loss. 

Considering,  as  a  whole,  the  written  questions  and  the  ex- 
planation of  them  to  the  jury  and  the  ruling  of  the  learned 
judge  at  the  trial,  as  reported  by  him  in  his  judgment  in 
the  Queen's  Bench  (*),  I  think  it  must  be  gathered  that  he 
directed  the  jury,  as  to  the  3d  issue,  that  the  evidence,  be- 
ing uncontradicted,  was  conclusive  that  the  ship  was  lost 
bjr  perils  of  the  sea.  And  having  regard  to  what  the  jury 
did  and  did  not  answer,  we  must  meet  the  case  as  if  the 
jury  had  found  that  the  ship  was  in  fact  unseaworthy  when 
she  left  London ;  that  such  unseaworthiness  continued  until 
she  was  lost ;  that  such  unseaworthiness  was  unknown  to 
the  assured ;  that  it  was  a  cause  of  the  loss,  in  the  sense 
that  she  became  waterlogged  and  unmanageable  by  reason  of 
it  and  the  weather,  and  went  ashore  in  consec[uence ;  so  that 
the  loss  would  not  have  happened,  notwithstanding  the 
weather,  but  for  the  unseaworthiness.  The  question  is, 
whether  upon  such  facts  and  assumed  finding,  the  verdict 
was  properly  entered  for  the  plaintiffs  on  the  3d  and  6  th  issue. 
If  it  ought  not  to  have  been  so  entered  on  both,  there  should 
be  a  new  trial ;  if  otherwise,  the  judgment  below  is  right. 

The  case  was  elaborately  argued.  It  was  contended  for 
the  defendant,  that  the  moving  and  efficient  cause  of  the 
loss  of  the  ship  was  her  unseaworthiness,  whicli  existed  when 
she  first  left  port  after  the  effecting  of  the  policy  and  con- 
tinued till  sne  was  lost;  that  consequently  it  could  not 
properly  be  said  that  the  ship  was  lost  by  a  peril  insured 
against.  A  loss  occasioned  by  unseaworthiness,  not  arising 
after  the  attaching  of  the  policy,  must  be  treated,  it  was 
said,  as  a  loss  resulting  from  the  inherent  vice  of  the  ship  ; 
and  in  either  case  the  verdict  ought  to  have  been  entered 
"for  the  defendant  on  the  3d  issue.  If  the  Ipss  could  [115 
be  treated  priTna  facie  as  a  loss  by  a  peril  insured  against, 
yet  a  loss  caused  by  such  unseaworthiness  as  alleged  must 
be  treated  as  arising  from  a  wrongful  act  of  the  assured ; 

(')  Law  Rep.,  9  Q.B.,  at  p.  691. 

16  Eno.  Rep.  32 
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and  a  loss  so  arising  cannot  be  covered  by  a  contract  of  in- 
demnity; and  therefore  the  verdict  ought  to  have  been 
eijtered  for  the  defendant  on  the  3d  and  6th  issues,  the 
averment  of  knowledge  in  the  6th  plea  being  immaterial. 

For  the  plaintiffs  it  was  argued,  that  in  a  time  policy 
there  is  no  warranty  of  seaworthiness  such  as  exists  in  a 
voyage  policy,  namely,  with  the  effect,  that,  if  the  ship  is 
unseaworthy  at  the  commencement  of  the  risk,  the  contract 
of  indemnity  does  not  attach,  and  the  premium  must  be  re- 
turned ;  that,  as  you  cannot  imply  any  such  warranty  or 
condition  as  to  seaworthiness  at  the  commencement  of  the 
risk,  so  as  to  destroy  the  contract,  you  .cannot  introduce 
any  such  condition  at  all ;   there  is  no  contract  about  sea- 
worthiness at  all,  none  expressed,  none  to  be  implied  ;   that 
the  subject-matter  of  a  voyage  policy  is  a  ship  seaworthy 
for  the  voyage  at  the  coinmencement,  but  the  subject-mat- 
ter of  a  time  policv  is  only  a  ship.     If   a  loss  is  caused 
solely  by  unseawortliiness,  existing  before  or  at  the  time  the 
policy  attaches,  it  is,  no  doubt,  a  loss  from  the  inherent 
vice  of  the  ship  and  is  not  covered  under  either  form  of 
policy ;   but  if  iC  is  a  loss  caused  by  a  peril  of   the  s^ 
although  also  caused  by  the  unseaworthiness  of  the  ship 
existing  at  the  commencement  and  continuing,  it  is  a  loss 
proximately  caused  by  a  peril  of  the  sea.     In  such  a  state  of 
things,  the  assured,  under  a  voyage  policy,  cannot  recover, 
because  the  policy,  by  reason  of  the  warranty  and  the  ex- 
istence, at  tlie  commencement,  of  unseaworthiness,  never 
attaches;   but,  as  there  is  no  warranty  in  a  time  policy, 
there  is  no  reason  why  the  causa  proxima  should  not  solely 
be  regarded.     If  the  .ship  be  intentionally  cast  away  by 
direction  of  the  assured,  her  loss  is  caused  by  a  wrongful 
act  of  the  assured,  and  so,  if  the  ship  be  sent  to  sea  to  his 
knowledge  unseaworthy  and  is  lost  in  conseq^uence.     And 
it  is  an  admitted  principle,  that  for  a  loss  efficiently  caused 
by  a  wrongful  act  of  the  assured,  he  cannot  recover  com- 
pensation under  a  contract  of  indemnity.     But  the  mere 
fact  of  the  ship  being  unseaworthy  when  she  goes  to  sea,  if 
her  condition  be  unknown  to  the  assured,  is  not  a  wrong- 
ful   act,    and    therefore    the    principle    above   enunciat^ 
116]    *does  not  apply.     And,  as  there  is  no  bargain  that 
the  ship  shall  be  seaworthy  at  any  period  of  the  risk,  a  loss 
caused  proximately  by  a  peril  of  the  sea  is  covered  by  a 
time  policy,  although  the  ship  was  unseaworthy  at  the  at- 
taching of  the  risk,  and  so  continued  till  the  time  of  loss, 
and  would  have  surmounted  the  peril,  if  she  had  not  been 
unseaworthy.     It  makes  no  difference  whether  the  policy  is 
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effected  whilst  the  ship  is  in  port  or  at  sea,  at  home  oj 
abroad.    There  cannot  be  a  warranty  implied  from  the  same 
words  depending  upon  the  locality  of  the  ship  at  the  time 
those  words  are  agreed  npon. 
The  questions  raised  seem  to  be : 

1.  la  there  any  such  warranty  of  seaworthiness  in  any 
time  ^licy  as  there  is  in  every  voyage  policy  in  ordinary 
form,  Le.,  a  warranty  that  the  ship  was  or  shall  be  seawor- 
thy at  the  commencement  of  the  risk  t 

2.  Is  there  any  warranty  that  the  ship  shall  be  seaworthy 
at  any  other  time  than  at  the  commencement  of  the  risk,  as, 
for  instance,  at  the  commencement  of  any  or  every  voyage 
Bailed  daring  the  period  insured  i 

3.  Is  there  any  condition,  or  stipulation  bV  way  of  con- 
tract, that  the  underwriter  shall  not  be  liable  for  any  loss 
which  would  not  have  happened,  if  the  ship  had  not  been 
nnseaworthy  at  the  commencement  of  the  risk  and  so  con- 
tinued until  the  loss  ? 

4.  Was  the  uncontradicted  evidence  in  this  case  conclu- 
sive that  the  ship  was  lost  proximately  by  perils  of  the  sea  ? 

6.  Did  the  facts,  which  are  to  be  assumed,  that  she  was 
unseaworthy  when  she  left  London,  alid  so  continued  until 
she  was  lost,  and  that  she  would  not  have  been  lost  if  she 
had  not  been  and  continued  so  unseaworthy,  absolve  the 
defendant  so  as  to  entitle  him  to  a  verdict  either  on  the 
third  or  the  sixth  plea? 

As  to  the  first  question.  In  Oibson  v.  Small  Q)^  in  a  time 
policy,  the  House  of  Lords  decided  that  there  is  no  such 
warranty,  at  all  events,  if  the  policy  be  made  whilst  the 
ship  is  at  sea.  In  Thompson  v.  Hopper  {*)  it  was  decide'd 
by  the  Court  of  .Queen's  Bench  that  there  is  no  such  war- 
ranty, though  the  policy  be  made  whilst  the  ship  is  in  the 
port  of  the  place  of  the  owner's  residence.  The  only  ques- 
tion is  whether  this  ruling  in  'Thompson  v.  Hopper  (^) 
*can  be  and  is  to  be  overruled.  If  it  is  not,  the  two  [117 
cases  exhaust  the  point,  and  determine  that  tliere  is  no  such 
warranty  in  any  time  policy  in  ordinary  form  as  there  is  in 
everv  voyage  policy  in  ordinary  form.  It  seems  impossible 
to  add  anything  to  the  arguments  which  have  been  used  on 
bo£h  sides  as  to  this  point.  All  that  can  be  said  seems  to 
be  contained,  on  one  side,  in  the  judgment  of  Erie,  J.,  and 
oil  the  other,  in  those  of  Lord  Campbell  and  others.  The 
ivasonin^  of  those  who  held  that  there  is  no  such  warranty 
in  any  time  policy  is,  as  I  understand  it,  substantially  as 
follows :  "The  warranty  and  its  effect  are  admitted  to  exist 

Oj  I  II.  L.  C,  863.  («)  6  E.  A  B.,  172;  25  L.  J.  (Q.B.),  240. 
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in  voyage  policies,  that  is  to  say,  in  policies  in  which  an 
insured  voyage  is  or  insured  voyages  are  named.     It  is  in- 
troduced by  implication,  either  on  the  ground  that  it  was 
originally  proved  to  be  by  custom  understood  in  such  poli- 
cies, and  has  therefore  been  adopted  by  the  courts  as  law; 
or  on  the  ground  that  it  has  been  introduced  and  adopted 
by  the  courts  alone,  as  a  necessary  implication  from- reason. 
It  cannot  be  implied  in  time  policies,  that  is  to  say,  in  poli- 
cies in  which  no  voyage  is  specified  as  a  voyage  insured,  by 
the  first  process,  because  no  such  custom   has  ever  been 
.proved;   it  cannot  be  implied  by  the  second  process,  be- 
cause the  reasoning  which  may  have  been  used  to  introduce 
it  into  voyage  policies  cannot  be  applied  to  time  policies. 
It  is  true  that  the  warranty  in  different  voyage  policies, 
though  enunciated  by  the  same  term  "seaworthy,"  can  be 
fulfilled  by  a  different  condition  of  the  ship  according  to 
the  different  voyages  named  in  the  different  policies ;  and 
so  far,  a  different  degree  of  condition  of  the  snip  might  be 
applied  in  time  policies ;   still  in  voyage  policies  the  con- 
dition, into  which  the  ship  must  be  or  must  have  been  put 
at  the  commencement  of  the  voyage  insured,  can  be  meas- 
ured or  estimated  at 'the  time  of   making  the  contract  of 
insurance  by  reference  to  that  named  voyage;   the  ship 
must  be  or  have  been  in  such  a  condition  at  the  commence- 
ment of  the  voyage  insured  as  to  be  reasonably  able  to  en- 
counter, the  ordinary  vicissitudes  of  an  ordinary  voyage  of 
that  kind.     But  in  a  time  policy  there  is  no  voyage  insured, 
there  is  no  voyage  named  m  the  policy.     The  ship  will  have 
to  sail  a  voyage  or  voyages,  which  are  therefore  the  voyage 
or  voyages  sailed,  not  the  voyage  or  voyages  insured.     But 
there  is  nothing  in  the  contract  of  insurance  to  fix  that 
118]    voyage  or  *those  voyages.     The.  assured  may  not 
have  determined  on  any  voyage,  or  if  he  has,  may,  con- 
sistently with  the  contract  of  insurance,  change  the  desti- 
nation of  the  ship.     The  ship  may,  during  the  time  of 
insurance,  sail  a  summer  voyage  along  the  coast,  or  a  win- 
ter voyage  round  Cape  Horn,  or  one  or  many  voyages,  be- 
ginning at  any  time.     It  would  be  impossible,  at  the  time 
of  making  the  contract,  to  anticipate  what  the  condition  of 
the  ship  must  be  where  the  risk  is  to  attach  or  did.  attach. 
Neither  the  assured  nor  underwriter  ftin  make  any  calcula- 
tion about  it.     It  cannot  be,  therefore,  properly  laid  down 
by  the  courts,  that  all  men  of  ordinary  reason  must  have 
contracted  upon  the  assumption  of  there  being  a  warranty 
of  seaworthiness,  the  burden  of  fulfilling  which  neither 
party  could  estimate. 
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In  my  judgment,  this  reasoning  cannot  be  successfully 
answered. .  I  am  of  opinion  that  there  is  no  such  warranty 
in  any  time  policy  in  ordinary  form. 

As  to  the  second  proposition,  with  regard  to  every  voy- 
age, it  was  pointed  out  bv  Lord  Campbell  in  Fawcus  v. 
Sarsfidd  (*)  that  Mr.  Wilde,  with  all  his  great  experience 
and  knowledge,  did  not  contend  for  it,  but  asked  for  a  war- 
rantv  only  as  to  the  first  voyage  sailed  under  the  policy. 
Lord  Campbell  gives  his  reasons  for  holding  that  there  is  no 
Buch  warranty,  as  to  any  of  the  voyages  sailed,  under  an 
ordinary  time  policy.  1  agree  with  tnose  reasons.  And 
certainly  it  would  be  strange  to  imply  so  futile  a  warranty 
as  one  confined  to  the  first  voyage,  which  might  be  to  Cardiff 
in  ballast,  whilst  the  next  sliould  be  to  Calcutta  or  Hong 
Kong  with  coal,  or  railway  iron,  or  machinery.  I  cannot 
think  that  there  is  any  such  warranty  as  is  suggested  in  the 
second  proposition  with  regard  to  any  of  the  voyages.  And 
if  there  be  no  such  warranty  as  is  suggested  in  either  the 
first  or  second  proposition,  it  follows,  as  it  seems  to  me,  that 
no  undertaking  of  any  kind  by  the  assured  can  be  implied 
with  regard  to  the  seaworthiness  of  the  ship  at  any  period 
of  the  time  of  insurance.  There  is  nothing  on  which  to 
found  such  an  implication.  In  plain  language  the  under- 
writer, in  a  time  policy,  by  his  contract,  insured  against  a 
loss  by  any  perils  described  in  the  policy,  whether  the  ship 
was  or  was  not  seaworthy  when  the  risK  attached  or  when 
the  loss  occurred.  If,  therefore,  *the  underwriter  [119 
can  be  absolved  from  a  loss  caused  in  any  sense  by  unsea- 
worthiness, it  is  not  by  virtue  of  anything  within  the 
contract. 

If  the  loss  be  solely  and  immediately  caused  by  unsea- 
worthiness, which  existed  at  the  commencement  of  the  risk 
and  continued  "till  the  loss,  without  the  happening  of  any 
peril  described  in  the  policy,  then  the  underwriter  is  not 
liable,  because  the  ship  has  perished  by  her  own  inherent 
vice.  There  is  in  such  case  out  the  one  cause.  There  is, 
therefore,  no  opportunity  for  the  application  of  the  doctrine 
of  cattsa  proxima^  which  implies  existence  of  two  causes. 
But  if  the  ship  is  proximately  lost  by  a  peril  described  in 
the  policy,  though  the  unseaworthiness  existing  from  the 
beginning  is  also  a  cause,  there  arises  the  question  whether 
the  underwriter  is  liable.  He  is  not  absolved,  if  at  all,  by 
reason  of  a  breach  of  contract.  There  is  no  contract  about 
seaworthiness.  And  if  there  were,  in  considering  an  alleged 
breach  of  contract,  it  is  recognized  law   that  the  causa 

(1)  6  E.  A  B.,  at  p.  201 ;  25  L.  J.  (Q.B.),  at  p.  254. 
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proxima  can  alone  be  regarded.  Even  a  particular  and 
novel  stipulation  in  a  contract  of  insurance,  it  has  been 
held,  is  to  be  construed  or  applied  with  reference  to  this 
maxim. 

There  is  a  case,  as  the  law  at  present  stands,  in  which  the 
underwriter  is  absolved  from  the  consequences  of  a  loss 
caused  by  unseaworthiness,  though  the  loss  may  also  be 
said  to  have  been  immediately  caused  by  a  peril  described 
in  the  policy.     That  is,  where  the  ship  is  immediately  lost 
by  a  peril  described,  but  where  the  original  and  continuing 
unseaworthiness  was  also  a  cause,  and  the  efficient  cause  of 
loss,  in  the  sense  that  it  substantially  caused  the  described 
peril  to  destroy  the  ship.     That  is  a  state  of  thiqgs  consist- 
ent with  what  is  set  forth  in  the  6th  plea  in  this  case,  and 
in  the  3d  plea  in  Thompson  v.  Hopper  (*).     If  such  unsea- 
worthiness was"  known  to  the  assured  before  the  ship  went 
to  sea,  it  was  held  in  Thompson  v.  Hopper  (*)  that  the  under- 
writer is  absolved.     If  it  was  not  so  known,  it  was  held  in 
Thompson  v.  Hopper  (*)  and  in  Fawcus  v.  Sarsfieldi^)  that 
he  is  not  absolved.     If  it  was  known,  it  is  said  that  the 
assured  was  guilty  of  a  wrongful  act,  and  that  no  man  can 
120]    recover  an  indemnity  for  a  loss  occasioned  by  his  *own 
wrongful  act;  and  it  was  held  in  Thompson  v.  Hopper i^) 
that  "this  is  a  fundamental  principle  of  insurance  law, 
which  is  inapplicable  if  the  wrongful  act  causes  a  peril 
described  in  the  policy  to  be  the  immediate  and  proximate 
cause  of  the  loss  of  the  ship."     The  head-note  to  Thompson 
V.  Hopper  i^)  states  that  the  latter  part  of  the  judgment  of 
the  Queen's  Bench  was  overruled,  and  that  even  when  there 
is  a  wrongful  act  of  the  assured,  the  causa  proxima  alone 
of  the  loss  is  to  be  regarded  ;  and  if  the  wrongful  act  of  the 
assured  be  not  the  immediate  and  proximate  cause  of  the 
loss,  the  underwriter  is  liable  if  the  immediate  and  proxi- 
mate cause  be  a  peril  described  in  the  policy.     Without  de- 
termining whether  this  is  the  real  effect  of  the  judgment  in 
error — which  I  more  than  doubt — I  think  it  is  clear  from  the 
judgments  in  the  Queen's  Bench  that  all  depends  on  whether 
the  act  of  the  assured  which  is  relied  on  is  more  than  a 
breach  of  contract,  whether  it  amounts  to  an  act  wrong  of 
itself  in  the  minds  of  all  right-thinking  people.     It  is. sug- 
gested by  Willes,  J.,  whose  opinion  is  to  me  always  of  the 
greatest  consequence,  that  the  mere  fact  of  knowingly  send- 
ing a  ship  to  sea  unseaworthy  is  not  a  wrongful  act.     I  can- 
not agree.     I  will  not  argue  about  it.     It  seems  to  me 

(')  6  E.  A  B.,  in ;  25  L.  J.  (Q.B.).  240.    {»)  In  error,  E.  B.  k  E.,  1088. 
O  6  E.  4  B.,  192 ;  25  L.  J.  (Q.B.),  249. 
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Belf-apparent.  It  is  a  wrongful  act  to  do  in  the  judgment 
of  all  right-thinking  people.  But  if  the  unseaworthiness  is 
not  known  to  the  assured,  I  cannot  see  how  in  reason  it  can 
be  said  he  has  been  guilty  of  a  wrongful  act.  He  may  have 
taken  all  the  pains  and  have  gone  to  all  the  expense  possi- 
ble, and  yet  a  secret  defect  may  in  the  end  be  proved  to 
have  existed.  How  can  he  be  said  in  reason  to  have  been 
guilty  of  anything  wrongful,  it  being  assumed  that  he  is 
not  guilty  of  a  breach  of  contract  ?  Here  the  jury  have 
negatived  knowledge.  There  was,  therefore,  in  my  opinion, 
nothing  wrongful  in  the  conduct  of  the  assured.  Then  the 
underwriters  have  no  defence.  The  loss  was  not  the  imme- 
diate consequence  solely  of  the  unseaworthiness.  The  ship 
was  not  iost  through  her  own  inherent  vice.  She  crossed 
the  North  Sea  twice  after  the  policy  attached.  She  was  lost 
by  stranding ;  that  was  the  causa  proxima.  There  was 
nothing  to  prevent  the  application  of  that  maxim.  The 
evidence  of  the  loss  by  stranding  as  a  causa  proodma  was 
conclusive.  Therefore  the  verdict  was  rightly  entered  on 
the  3d  issue. 

^hat  which  must  be  taken  to  be  a  material  alle-  [121 
gation  in  the  6th  plea,  unless  Thompson  v.  Hopper  (*)  and 
Fawcas,  v.  SaTsfletd  (')  are  to  be  overruled,  was  not  proved. 
I  think  the  demu^rrers  in  Thompson  v.  Hopper  (*)  and 
Fawcus  V.  Sarsjield  (')  were  rightly  decided.  Therefore  the 
verdict  was  rightly  entered  on  the  6th  issue. 

The  judgment  in  the  Queen's  Bench  was  right,  and  should 
be  affirmed. 

The  judgment  of  Lord  Coleridge,  C.J.,  and,  in  part,  of 
OtTOYe^  J.,  was  delivered  by 

Lord  Coleridge,  C.J.:  This  was  an  appeal  from  a  judg- 
ment of  the  Court  of  Queen's  Bench,  discharging  a  rule  to 
enter  a  verdict  for  the  defendants  and  for  a  new  trial.  The 
case  is  reported  in  Law  Rep.,  9  Q.  B.,  681.  The  judgment 
of  the  court  discharging  the  rule,  delivered  by  my  Brother 
Blackburn,  enters  so  fully  and  clearly  into  the  facts  of  the 
case,  that  the  special  case  before  us  is  little  more  than  a  repe- 
tition of  his  statements ;  and  it  seems  unnecessary  for  the 
purpose  of  our  judgment  again  to  repeat  them.  Portions 
of  the  pleadings  and  the  questions  put  to  and  answered 
by  the  jury  on  the  trial  it  is,  however,  essential  carefully  to 
consider. 

The  declaration  was  on  a  policy,  which,  no  doubt,  is  prop- 
erly described  as  a  time  pohcy.  But  it  is  a  policy  in  very 
different  terms  from  the  policies  sued  on,  and  which  were 

0)  6  E.  &  B.,  172;  26  L.  J.  (Q.B.),  240.       (')  6  E.  A  B.,  1»2;  26  L.  J.  (Q.B.),  249. 
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the  subjects  of  decision  in  Oibson  v.  Small  (*)  and  TTwmpson 
V.  Hopper (^).    The  rfek  is  thus  described:    "Lost  or  not 

lost,  at  and  from '  for  and  during  the  space  of  twelve 

calendar  months,  commencing  on  the  24th  day  of  January, 
1872,  and  ending  on  the  23d  day  of  January,  1873  ....  in 
port  and  at  sea ....  of  and  in  the  good  ship  Frances, 

whereof  is  master  under  God  for  this  present  voyage 

beginning  the  adventure  upon  the  said  goods  and  merchan- 
dises from  the  loading  thereof  aboard  the  said  ship  a^  above 
....  and,  further,  until  the  said  ship  shall  be  at  as  above 
122]  upon  *the  said  ship  until  she  hath  moored  at  anchor 
twenty- four  hours  in  good  safety."  The  perils  are  described, 
so  far  as  is  necessary  to  set  out  the  description,  thus: 
''Touching  the  adventures  and  perils  which  we,  the  assurers, 
are  contented  to  bear,  and  do  take  upon  us  on  this  voyage, 
they  are  of  the  seas ....  and  of  all  other  perils^  losses^ 
ana  mitfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods,  and  merchandises,  and 
ship,  &c.,  and  every  part  thereof."  The  pleas  which  are 
material  are  the  3d  and  6th,  which  are  in  substance  as  fol- 
lows :  The  3d,  "that  the  ship,  &c.,  was  not  by  the  perils 
insured  against,  or  any  of  them,  lost  as  all^ed.^'  And  the 
6th,  "that  after  the  making  of  the  policy  the  plaintiffs,  well 
knowing  that  the  ship  was  unseaworthy,  without  any  justi- 
fiable cause,  sent  her  to  sea  in  such  unseaworthy  condition, 
and  that  the  ship,  &c.,  were  lost  as  alleged  by  reason  of 
such  unseaworthiness  of  the  said  ship,  ana  not  otherwise.^'' 

At  the  end  of  the  trial  before  my  Brother  Blackburn,  he 
summed  up  the  case  to  the  jury,  and  left  seven  questions  to 
them,  which,  with  the  answers,  were  as  follows : 

"1.  Was  the  representation  made  by  the  broker  at  the 
time  of  making  the  insurance,  as  to  the  condition  of  the 
vessel  and  as  to  the  extent  of  examination,  substantially 
correct  ? — Yes. 

"2.  Did  that  representation  involve  in  it  a  statement  that 
the  vessel  was  to  carry  passengers,  and  consequently  had 
been  surveyed  by  the  feoard  of  Trade? — No. 

"3.  Was  there  a  concealment  from  the  underwriters  of 
anything  materially  affecting  the  insurance  which  the  plain- 
tins  knew  and  which  the  underwriters  did  not? — No. 

"4.  Was  the  fact  that  the  ship  had  not  been  surveyed  and 
certified  for  passengers  one  which  under  the  circumstances 
was  material  ? — No. 

(»)  16  Q.  B.,  128.  141 ;  19  L.  J.  (Q.B.),    («)  6  E.  &  B.,  172 ;  26  L.  J.  (0.^),  24a 
147 ;  20  L.  J.  (Q.B.),  162 ;  4  H.  L.  €.,  863. 
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'*£.  Was  the  vessel  seaworthy  when  she  started? — The 
jury  cannot  agree.  r 

'*  6.  If  not,  was  that  known  to  the  plaintiffs  ?— No. 

'*  7.  Was  that  unseaworthiness  the  cause  of  the  loss  i—The 
jury  cannot  agree.^^ 

In  asking  the  last  question  my  Brother  Blackburn  ex- 
plained to  the  jury  tnat  he  did  not  mean  to  ask  them 
whether  the  *unseaworthiness  was  the  sole  and  im-  [123 
mediate  cause  of  the  loss  ;  but  whether  the  making  water 
was  occasioned  •  by  unseaworthiness,  and  the  loss  arose 
from  her  being  waterlogged  in  consequence  of  that  unsea- 
worthiness, so  that,  but  for  that,  it  would  not  have  hap- 
pened (*). 

Upon  these  findings  of  the  jury  my  Brother  Blackburn 
directed  a  verdict  to  be  entered  for  the  plaintiffs.  A  rule  to 
set  aside  this  verdict,  and  to  enter  it  for  the  defendant,  and 
for  a  new  trial,  was  obtained  ;  and  was,  after  argument,  dis- 
charged ;  and  the  question  for  us  is  whether  it  should  have 
been  discharged  or  made  absolute. 

It  was  contended  before  the  Court  of  Queen's  Bench,  and 
for  the  purposes  of  the  argument  the  contention  was  admit- 
ted, and  tne  judgment  proceeded  on  the  admission,  that 
the  unanswered  questions  must  betaken  as  answered  in 
fever  of  the  defendant;  and  that  the  jury  must  be  taken 
to  have  found  the  ship  unseaworthy ;  and,  further,  that  the 
unseaworthiness  contributed  to  the  loss  within  the  meaning 
of  my  Brother  Blackburn's  direction.  But  this  being 
assumed,  the  judgment  of  the  Queen's  Bench  proceeded,  on 
the  ground  that,  knowledge  of  unseaworthiness  bein§  nega- 
tiveo,  the  6th  plea  was  not  proved;  that,  there  being  no 
implied  condition  of  seaworthiness  in  a  time  policy,  the  un- 
seaworthiness was  no  defence  where  the  causa  proxima  of 
the  loss  was  a  peril  of  the  sea. 

It  is  manifest  that  two  questions  at  once  arise :  1st,  Is 
there,  in  such  a  policy  as  tfiis^  no  implied  warranty  of  sea- 
worthiness ?  And,  2d,. If  there  is  not,  still  have  the  answers 
to  the  questions,  interpreted  by  the  direction  of  the  learned 
judge,  fairly  disposed  of  the  3d  and  6th  pleas? 

As  to  the  first  point  it  appears  that,  though  there  are 
dicta^  and  dicta  of  greajt  weight,  which  assume  that  in  such 
a  policy  as  this  there  is  no  implied  warranty  of  seaworthi- 
ness, yet  it  has  never  been  necessary  to  decide  the  point ;  and 
the  point  has  not  in  fact  been  decided.    Before  the  decision  of 

(')  This  u  not  stated  in  the  case,  bat  is  in  the  judgment  of  Blackbarn,  J.,  Law 
R«1>.,  9  Q.B.,  at  p.  691. 

16  Eng.  Rep.  33 
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Gibson  v.  Small  Q)  it  had  been  assumed  by  text-writers,  and 
had  been  laid  down  by  some  English  judges — e.g.,  by  Patti- 
124]  son,  J.,  in  Hotlingworth  v.  Brodrick\^)  and  *Tindal, 
C.J.,  in  Dixon  v.  Sadler  (*) — that  in  a  time  policy  as  in  a 
voyage  policy  there  was  this  implied  warranty.  The  view 
was  that  by  the  mere  fact  of  effecting  the  insurance,  the 
assured  warranted  that  there  was  a  ship  fit  to  be  insured; 
and  it  was  laid  down  in  particular,  that  if  the  time  policy 
was  effected  on  a  ship  about  to  sail  from  a  home  port  there 
was  this  implied  warranty :  see  Park  on  Insurance,  p.  489, 
ed.  of  1842. 

Then  came  the  well  known  case  of  Gibson  v.  S7naU{%  in 
which  the  time  policy  had  been  effected  on  a  vessel  at  sea. 
The  Queen's  Bench  held  that  there  was  an  implied  warranty. 
The  Exchequer  Chamber  reversed  that  decision,  confining 
themselves,   however,  pointedly  to  the  question  of  a  time 
policy  on  a  ship  at  sea.    The  case  went  to  the  House  of  Lords, 
and  the  judgment  of  the  Exchequer  Chamber  was  affirmed 
by  the  House  of  Lords,  with  the  assent  of  the  majority  of  the 
judges.    In  delivering  judgment  the  judges  who  attended  the 
House  of  Lords  and  the  peers  expressed  opinions  on  the  ques- 
tion of  the  implied  warranty  in  time  policies  in  general.    But 
they  did  not  a^ree.      Lord  Campbell,  Pollock,  C.B.,  and 
Parke,  B.,  laid  it  down  distinctly  that  there  was  no  implied 
warrantv  in  any  time  policy  whatever.     Lord  St.  Leonards 
agreed  that  in  the  case  before  the  House,  a  time  policy  upon  a 
ship  then  at  sea,  there  was  no  implied  warrant3^    But  he  said 
that  "if  a  ship  was  about  to  sail  upon  a  particular  voyage, 
and  a  time  policy  instead  of  a  vovage  policy  was  effected 
upon  her,  as  then  advised  he  should  think  that  a  condition 
would  be  implied 'that  the  ship  was  seaworthy  at  the  com- 
mencement of  the  voyage."     Martin,  B.,  was  of  the  same 
opinion.     And  Maule,  J.,  though  not  confidently,  agreed 
with  him.     Three  other  judges, — Alderson  and  Piatt,  BB., 
and  Talfourd,  J., — confined  themselves  to  the  case  before 
the  House.     Erie,  and  V.  William^,  JJ.,  agreed  with  the 
original  decision  in  the  Queen's  Bench.     It  is  clear,  there- 
fore, that  Gibson  v.  Small  (*)  did  not  decide  the  point  which 
the  case  before  us  raises.     Neither,  if  it  be  carefully  exam- 
ined, did  the  later  case  of  Thorwpscm  v.  Hopper  (*),  at  least 
as  decided  on  demurrer.     The  policy  there  described  the 
125]     risk  as  ''at  and  from  the  meridian  of  the   *21st 
October,  1864,  to  and  with  the  meridian  of  the  1st  March, 

(')  4  H.  L.  C,  353.  (4)  16  Q.  B.,  128,  141 ;  19  L.  J.  (Q.B.\ 

(«)  7  A.  A  R.  at  p.  48.  147 ;  20  L.  J.  (Q.B.).  162  ;  4  H.  L,  C.  Si3. 

(»)  8  M.  A  W.,  at  p.  898.  (*)  6  E.  <fe  B.,  172 ;  25  L.  J.  (Q-RX  «*<3- 
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1855,  upon  the  ship,"  &c.,   and  made  no  mention  of  a 
voyage.    There  were  three  pleas,  which  all  averred  that 
the  snip,  at  the  time  of  the  insurance  being  effected,  was 
"an  outward   bound   ship,   lying  in  a   British    port,   to 
wit,  the  port  of  Sunderland."     But  the  third  plea  con- 
tained an  averment  which  the  court  construed  as  charging 
personal  misconduct  on  the  plaintiffs,  which  misconduct 
produced  the  loss;  and  on  this  ground  the  court  unani- 
mously held  that  plea  to  be  a  bar  to  the  action.     On  the 
question  of  the  implied  warranty  the  court  was  divided; 
and  as  there  was  agreement  as  to  the  third  plea  upon  the 
reasons*  given,  it  was  hardly  necessary  to  decide  upon  the 
others.    The  majority  of  the  court,  no  doubt,  held  that 
tLere  was  no  implied  warranty  in  any  time  policy,  although 
the  policy  before  them  was  the  only  one  whicn  they  were 
deciding.     But,  even  if  it  were  necessary  to  decide  the  point, 
the  decision  is  one  which  does  not  bind  this  court.     The 
authority,  indeed,  of  Lord  Campbell,  and  of  the  judges  who 
agreed  with  him,  is  entitled  to  the  highest  respect ;  and  so 
is  that  of  the  judges  composing  the  Judicial  Committee,  in 
Jenkins  v.  Meycock  ('),  who  intimated  that  they  were  in- 
clined to  concur  with  Lord  Campbell  and  those  who  thought 
that  in  no  time  policies  is  there  any  implied  warranty-, 
tliough  they  were  not  called  upon  to  determine,  and  did 
not  determinej  the  point.     The  later  arguments  and  deci- 
sions in  the  same  case  of  Thompson  v.  Hopper  (')  took  place 
after  the  case  had  been  tried  at  nisi  prius^  and  turn  rather 
on  the  effect  of  my  Brother  Bram well's  direction,  and  on 
the  finding  of  the  jury  on  the  facts,  than  on  the  specific 
point ;  though  there  is  no  doubt  that  several  of  the  judges 
imply,  if  they  do  not  say,  that  they  agree  upon  this  point 
with  the  majority  in  the  court  below,  and  treat  it  as  a  settled 
one.    The  point,  therefore,  seems,  upo|i  examination,  to  be 
in  this  court  open ;  and  if  it  be,  there  is  considerable  au- 
thority for  holding  that,  in  such  a  policy  as  this,  there  is 
an  implied  warranty  of  seaworthiness,     w  ithout  exception, 
so  far  as  I  am  aware,  the  American  text-writei-s,  and  the 
American  authorities,  as  cited  in  these  text- writers,  as  well 
Bince  as  before  the  cases  of  Oibson  v.  Small  (*)  and  Thomp- 
son V.  *  Hopper  {^\  hold  that  there  is  no  difference  on    [126 
this  point  between  a  time  policy  on  a  ship  then  in  port  and 
to  be  employed  on  a  voyage  and  a  voyage  policy  ;  but  tha,t 
the  difference  is  between  such  a  time  policy  as  last  described 

(M  8  Moo.  p.  C,  861.  («)  4  H.  L.  C,   858. 

(»)  6  B.  A  E..  987 ;  26  L.  J.  (aB),  18 ;        (*)  6  E.  A  B.,  172 ;  26  L.  J.  (Q.B.),  240. 
E.  B.  4  £..  1038 ;  27  L.  J.  (Q.B,),  441. 
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and  a  time  policy  on  a  ship  then  at  sea.    The  English  au- 
thorities to  the  same  effect  have  already  been  mentioned ; 
and  it  is  plain  that  the  policy  in  the  case  before  ns  is  alto- 
gether different  from  that  in  Oibson  v.  Small  {'\  and  is 
very  distinguishable  from  that  in  Thompson  v.  Hopper  f). 
In  the  present  case  the  policy  is,  in  fact,  a  voyage  policy, 
limited  to  a  particular  time.     The  reasons  given  for  imply- 
ing a  waiTanty  of  seaworthiness  in  voyage  policies  apply 
with  equal  strength  to  the  policy  before  us.     The  main 
reason  given  for  not  implying  a  warranty,  viz.,  that  the  ship- 
owner cannot  know  the  state  of  the  ship  at  the  time  of  the 
insurance,  certainly  does  not  apply.     The  reason  ^ven  by 
Lord  Campbell,  in  Thompson  v.  Hopper  i^\  for  not  implying 
it,  is  not  a  reason  of  principle,  but  one  ah  inconvenienLi^ 
and  would  be  equally  cogent  to  establish  any  rule  which  ex- 
cluded all  dispute  of  fact.     If  the  matter  be,  as  I  think  it  is, 
open,  I  confess  to  a  strong  feeling  in  favor  of  the  older  view 
of  the  law,  except  so  far  as  it  has  been  varied  by  authority. 
It  seems  to  me  that  it  is  wiser  and  better,  and  to  tend  more 
towards  honesty  of  dealing  and  against  gambling  and  even 
fraud'  in  insurance  transactions,  to  extend,  as  far  as  may  be, 
rather  than  to  contract  within  the  narrowest  possible  limits 
the  doctrine  of  implied  warranty  of  seaworthiness  in  a  vessel 
at  the  inception  of  the  risk.    I  am,  therefore,  prepared  to  hold 
that  in  this  policy  there  is  an  implied  warranty  of  seaworthi- 
ness ;  and  on  this  ground,  as  the  fifth  question  put  by  my 
Brother  Blackburn  is  to  be*taken  as  answered  for  the  de- 
fendant, I  am  of  opinion  that  the  judgment  of  the  court 
below  was  wrong,  and  that  the  rule  should  have  been  made 
absolute  to  enter  a  verdict  for  the  defendant  on  the  3d  and 
6th  pleas.     Inasmuch,  however,  as  the  case  may  go  further, 
and.inasmuch  as  the  opinion  I  have  expressed  is  at  variance 
with  dicta  of  great  weight,  as  it  is  distinctly  dissented  from 
by  some,  and  is  not  distinctly  assented  to  by  any  of  my 
learned  brothers  in  this  court,  it  is  proper  to  examine  the- 
second  question,  and  arrive  at  a  decision  with  respect  to  it 
127J      The  question  is:    Do  the  findings  of  the  jury,  as 
explained  by  my  Brother  Blackburn  (including  the  two 
which  are  to  be  taken  as  found  in  favor  of  the  defendant)^ 
dispose  of  the  (juestions  arising  on  the  3d  and  6th  pleas  I 
And  in  discussing  this  question  it  is  to  be  assumed  that,  in 
a  time  policy,  when  the  loss  is  found  to  be  by  one  of  the 
perils  insured  against,  even  though  the  ship  was  unsea- 
worthy  when  she  started,  the  underwriters  are  liable. 
Now  it  will  be  observed  that  the  jury  found  that  the 

0)  4  H.  L.  C,  353.  («)  6  E.  &  B.,  at  pp.  188, 189 ;  25  L,  J.  {Q.B.),  at  p,  247. 
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nnseaworthiness  was  one  of  the  concurrent  existing  perils  at 
the  time  of  the  loss.     It  will  be  further  observed  that  thejr 
were  not  asked  to  find,  and  did  not  find,  what  was  the  effi- 
cient predominating  peril  at  that  same  point  of  time.     Yet 
it  seems  that,  in  a  case  such  as  this,  the  verdict  would 
depend  upon  what  the  jury  found  as  to  this  matter.     If 
they  had  found  that  the  unseaworthiness  of  the  ship  wa6 
the  efficient  predominating  peril,  then  the  verdict  must  have 
been  entered  for  the  defendant  on  the  3d  plea  as  well  as  on 
the  6th  plea.     If,  on  the.  other  hand,  they  had  found  that 
the  efficient  predominating  peril  was  the  bad  weather,  then 
the  verdict  as  now  enterea  for  the  plaintiffs  must  have 
stood.    This  follows  from  the  fair  construction  of  the  lan- 
guage of  these  pleas.     They  must  mean  (the  3d)  that  the 
ship  was  lost  through  unseaworthiness  ;  (the  6th)  the  ship 
was  lost  through  unseaworthiness  alone.    The  same  ques- 
tion is  involved  in  both,  because  the  proper  question  upon 
the  3d  as  upon  the  *Qt\\  would  be :    W  hat  was  the  efficient 
predominating  cause  of  the  disaster ;  was  it  the  perils  of  the 
sea,  or  was  it  the  inherent  vice  of  the  ship  herself  ?    A  little 
consideration  will  make  this  reasonably  clear.     Seaworthi- 
ness and  power  to  encounter  ordinary  perils  are  convertible 
terms.    But  the  underwriter  does  not  insure  against  ordi- 
nary perili^;  he  indemnifies  only  against  the  extraordinary 
and  unforeseen  perils  of  the  sea.     "  To  make  him  liable,"  in 
the  words  of  Lord  Chief  Justice  Jervis  in  Magnus  v.  Butte- 
mer  (*),  "  the  injury  must'  be  the  result  of  something  fortui- 
tous and  accidental  occurring  in  the  course  of  the  voyage." 
He  does  not  insure  against  inherent  vice,  or — ^what  is  the 
same  thing  in  other  words — against  ordinary  perils.     In  a 
voyage  policy  it  is  true  the  assured  warrants  power  to  en- 
counter ordinary  perils.      Such  perils,  therefore,  are  not 
I>eril8  which,  if  *they  cause  loss,  give  a  right  of  re-     [128 
covtfry  under  such  a  policy,  not  merely  because  they  are 
not  within  the  words  of  the  policy,  but  because  a  condition 
has  not  been  complied  with,  viz.,  that  the  ship  shall  be  fit  to 
meet  them.     In  this  case  there  was  no  power  to  encounter 
ordinary  perils,  and  by  this  want  of  power  the  loss  was 
caused.    It  is  none  the  less  a  cause  of  loss — the  loss  was  no 
mort^  caused  by  perils  insured  against — because  in  such  a . 
policy  as  this  the  assured  has  not  to  warrant  the  non-exist- 
ence of  the  cause  of  loss  at  the  beginning  of  the  risk. 

It  may  be  said  with  truth  that  m  this  case  there  was  evi- 
dence of  two  concurrent  perils  to  which  the  ship  was  subject 
ou  lier  voyage,  one  a  peril  insured  against — the  extraordi- 

0)  11  C.  B.,  at  p.  881;  21  L.  J.  (C.P.),  121. 
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narjr  and  unforeseen  action  of  the  sea ;  the  other,  a  peril 
not  insured  against — the  inherent  vice  of  the  ship  herself. 
The  evidence  of  both  these  perils  should  hav6  been  stated  to 
the  jury ;  and  they  should  have  been  asked  which  was  the 
efl5.cient  predominating  peril  when  the  loss  happened.  Ac- 
cording to  their  answer  to  that  question,  the  verdict  should 
be  entered  for  the  plaintiffs  or  for  the  defendant  on  the-3d 
plea  or  the  6th,  the  issues  involved  in  both  these  pleas  being 
substantially  the  same.  The  averment  of  knowledge  in  the 
6th  plea  may  be  disregarded  as  being  immaterial ;  and  when 
that  is  done,  the  issues  involved  in  the  6th  plea  are  the  same 
as  the  issues  involved  in  the  3d ;  and  the  answers  given  by 
the  jurv  to  the  questions  of  the  learned  judge  do  not  dis- 
pose of  them.  On  this  second  ground,  therefore,  and  for 
these  reasons,  I  am  of  opinion  that  the  rule  should  be  abso- 
lute for  a  new  trial. 

I  have  authority  from  my  Brother  Grove  to  say  that  he 
agrees  with  this  judgment  as  to  the  second  point ;  and,  as 
there  are,  therefore,  four  judges  in  favor  of  a  new  trial,  the 
rule  for  a  new  trial  will  be  absolute,  and  the  judgment  of 
the  Court  of  Queen's  Bench  reversed. 

Judgment  reversed^  and  rule  absolute  for 
a  new  trial. 

Solicitors  for  plaintiffs :  Cattarns^  Jehu  &  Cattarns. 

Solicitors  for  defendant :  HollamSy  Son  &  Coward. 


[1  Queen's  Bench  Division,  131.] 
Dec.  15,  1876. 

131]  *Smith  V.  KiRBY  and  Another. 

Skip  and  Shippittg — Action  agairmt  Owner  of  Ship  for  Loss  of  Goods — Limit  of 
bamages  under  Merchani  Shipjnvg  Amendment  Act,  1862  (26  <j&  26  Viet,  c,  68), ».  M 
— Right  of  Owner  of  Goods  to  Interest  in  Addition. 

The  owners  of  a  ship, — though  their  liability  to  dnnia^oR  in  respect  of  the  loss  of 
goods  owing  to  a  collision  is  confined,  by  s.  54  of  the  Merchjuit  Shippinj^  Amend- 
ment Act,  1862,  to  an  aggregate  amount  not  exceeding  £8  per  ton  of  the  ship's  ton- 
nage,— are  liable  to  pay  interest  on  that  amount  from  the  date  of  the  collision. 

The  Nbrthumbria  (Law  Rep.,  8  A.  «fe  E.,  6),  followed. 

This  was  an  action  to  recover  the  value  of  a  cars^o  of 
maize  of  the  plaintiff,  which  was  lost  on  board  the  (Wen- 
dants'  steamship  George  Cairns,  owing  to  a  collision. 

At  the  trial  before  Xiush,  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1875,  the  verdict  was  taken  for  the  plain- 
tiff, subject  to  a  reference  to  an  arbitrator  as  to  the  amount 
of  damages. 

The  arbitrator  gave  his  ceititicate  for  £9,352  lis. 
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A  rule  was  obtained,  calling  on  the  plaintiff  to  show  cause 
why  the  certificate  should  not  be  varied  by  reducing  the 
•  amount  of  tlie  damages  to  £9,168,  being  the  aggregate 
amount  at  £8  per  tou  of  the  ship's  tonnage,  on  the  ground 
that  the  defendants  were  not  liable  for  more  under  s.  54  of 
the  Merchant  Shipping  Amendment  Act,  1862  (25  &  26 
Vict.  c.  63),  the  loss  having  occurred  without  the  fault  or 
privity  of  the  defendants. 

The  25  &  26  Vict.  c.  63,  s.  54,  enacts :  "  The  owners  of  any 
ship,  whether  British  or  foreign,  shall  not,-^in  cases  where 
all  or  any  of  the  following  events  occur  without  their  actual 
fault  or  privity,  that  is  to  say : — 

''1.  Whei;e  any  loss  of  life  or  personal  injury  is  caused  to 
.  any  person  being  carried  in  such  ship ; 

"2.  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  such 
ship ; 

'*3.  Where  any  loss  of  life  or  personal  injury  is,  by  rea- 
son of  the  improper  navi^tion  of  such  ship  as  aforesaid, 
caused  to  any  person  carried  in  any  other  ship  or  boat ; 

"4.  Where  any  loss  or  damage  is,  by  reason  of  the  im- 
proper navigation  of  such  ship  as  aforesaid,  caused  to  anv 
other  ship  or  *boat,  or  to  any  goods,  merchandise,  [1S2 
or  other  things  whatsoever  on  board  any  other  ship  or 
boat; — 

*' be  answerable  in  damages  in  respect  of  loss  of  life  or  per- 
sonal injury,  either  alone  or  togetner  with  loss  or  damage  to 
ships,  boats,  goods,  merchandise,  or  other  things,  to  an 
aggregate  amount  exceeding  fifteen  pounds  for  each  ton  of 
their  ship's  tonnage;  nor  in  respect  of  loss  or  damage  to 
ships,  goods,  merchandise,  or  other  things,  whether  there  be 
in  addition  loss  of  life  or  personal  injury  or  not,  to  an  aggre- 
gate amount  exceeding  eight  pounds  for  each  ton  of  the 
ship's  tonnage ;  such  tonnage  to  be  the  registered  tonnage 
in  the  case  of  sailing  ships,  and  in  the  case  of  steamships 
the  gross  tonnage,  without  deduction  on  account  of  engine- 
room." 

CoheUy  Q.C.,  showed  cause :  He  contended  that  the  plain- 
tiff was  entitled  to  interest  on  the  aggregate  amount,  at  £8 
per  ton  of  the  ship's  tonnage,  from  the  date  of  the  collision, 
notwithstanding  s.  54  of  the  Merchant  Shipping  Amendment 
Act,  1862  (25  &  26  Vict.  c.  63) :  in  which  case  the  amount  in 
the  certificate  was  not  too  large,  and  the  rule  ought  to  be  dis- 
charged. He  read  and  relied  on  the  judgment  of  the  Admi- 
ralty Court  in  Tlte  Norlhumbria  ('),  where  all  the  cases  are 

(')  Law  Rep.,  3  A.  E.,  6. 
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cited  in  which  the  Court  of  Chancery,  following  the  Court 
of  Admiralty,  had  allowed  such  interest. 

TT.  Williams^  Q.C.,  in  support  of  the  rule,  contended  that 
there  was  a  distinction  in  the  present  case,  as  there  was  here 
but  a  single  claim,  and  not  several,  against  the  ship. 

The  Court  (Blackburn,  Quain  and  Archibald,  J  J.)  were 
clearly  of  opinion  that  there  was  no  distinction  in  the  case; 
and  that  this  court  ought  to  adhere  to  the  established  prac- 
tice, and  allow  interest  as  claimed  by  the  plaintiff ;  and  dis- 
charged the  rule. 

Rule  discharged. 

Solicitors  for  plaintiff :  Hollams^  Son  &  Coward, 

Solicitors  for  defendants :  Ingledew^  Ince  &  Qreening, 


It  is  provided  by  the  United  States 
Statutes  (U.  S.  R.  S..  gg  4283-9),  that 
.  '*  the  liability  of  the  owner  of  any  ves- 
sel for  any  embezzlement,  loss,  or  de- 
struction, by  any  person,  of  any  prop- 
erty, goods  or  merchandise  whatsoever 
which  shall  be  shipped  or  put  on  board 
of  such  vessel,  or  for  any  loss,  damage 
or  injury  by  collision,  or  for  any  act, 
matter  or  thing  lost,  damage,  or  for- 
feiture done,  occasioned  or  incurred, 
without  the  privity  or  knowledge  of 
such  owner  or  owners,  shall  in  no  case 
exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  in  such  vessel,  and 
her  freight  then  pending,"  and  provi- 
sion is  made  for  the  owners  transfer- 
ring their  interest  to  a  trustee  to  be  ap- 
Sointed  by  a  court  of  competent  juris- 
iction,  which  is  required  to  apportion 
the  proceeds  among  those  sustaining 
loss  or  damage. 

For  cases  under  this  statute,  see 
Walker  «.  Trans.  Co.,  8  Wall.,  150; 
Norwich  Co.  «.  Wright,  13  Wall., 
104  ;  AUen  v.  Mackay,  1  Sprague,  219  ; 


The  City  of  Norwich,  1  Benedict,  89  ;* 
Thorp  V.  Wallace,  12  Wall..  108;  New 
Jersey,  etc,  6  How.  U.  S.,  344;  The 
Niagara  o.  Cordes,  21  How.  U.  S.,  26; 
Moore  v.  Transportation  Co.,  24  How. 
U.  S.,  1 ;  Nay  lor  v.  Baltzell,  Taney. 
65,  60 ;  Baird  v.  Daly,  57  N.  Y.,  386, 
reversing  4  Lans.,  426;  Chamberlain 
«.  Western,  etc.,  44  N.  Y.,  305.  revers- 
ing 45  Barb.,  218  ;  Knowlton  tJ.  Provi- 
dence, etc.,  53  N.  Y.,  76,  83  N.  Y. 
Superior  Ct.  R.,  370 ;  King  «.  Ameri- 
can Trans.  Comp.,  1  Western  Law 
Monthly,  186;  Rice  «.  Ontario,  56 
Barb.,  384;  Chisholm  «.  Northern, 
etc.,  61  Barb.,  363 ;  Hill,  etc.,  f?.  Bos- 
ton, etc.,  104  Mass.,  122  ;  Hill,  etc.  f. 
Providence,  etc.,  113  Mass.,  495; 
Waltson.r.  Marks,  5  Penn.  Law  Joor. 
Rep.,  254,  2  Am.  Law  Reg.,  O.S.,  157; 
Hendrick  f>,  Va.,  etc.,  &  Geo.,  545; 
Plant  «.  Stovall,  40  Geo.,  85;  Hill  «. 
Golden  Gate,  5  Am.  Law  Reg.,  O.S., 
142,  146-7.  1  Newb.  Adm.,  308;  12 
U.  S.  Dig.  (First  Series).  401 ;  Ben©- 
diet's  Adm.  (2d  ed.),  pp.  494,  625-^7. 


f  1  Queen's  Bench  Division,  173.] 
Dec.  17,  1876. 

173]    *TnE  Queen  on  the  Prosecution  of  J.  F.  Harrisox 
V.  Meyer  and  Others,  Justices  of  Middlesex. 

jMtices  of  the  Peace — IrUerestedJmtice — Certiorari — Costs  on  Rule  against  JntHee*. 

IL,  the  owner  of  a  farm  in  the  parish  of  Edmonton,  bounded  by  the  river  Lee,  en- 
tered into  an  agreement  with  the  Enfield  Local  Board  of  Health,  under  which  H. 
received  the  sewnpje  of  the  Enfield  district,  and  diaposod  of  It  over  liis  farm.  After 
a  few  nioiitlis  disagreements  u^o.'^e,  anil  (lie  Enfield  Board  took  legal  procwtliu^ 
against   H.  to  enforce   the  agreement.      Wliilc  these  were  still  pending,  II.,  aftor 
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BoUce  e^ven  to  the  board,  diverted  the  sewage  from  his  farm  through  a  pipe  into 
the  old  open  channel  or  watercourse  in  the  parish  of  Edmonton,  through  which  the 
86 WB^  had  been  used  to  flow  into  the  river  Lee.  On  this  the  Edmonton  Local 
Boara  of  Health  threatened  proceedings  against  the  Enfield  Board  for  the  nuisance ; 
and  the  Lee  Conservancy  took  out  summonses  under  their  act  against  H.  for 
having  opened  the  pipe  into  the  channel,  <&c.,  and  for  continuing  the  use  of  it. 
On  the  summonses  coming  on  for  hearing,  M.,  who  was  the  chairman  of  the 
Enfield  Local  Board,  and  nad  taken  an  aetive  part  in  its  proceedings,  sat  with 
three  other  justices  on  the  bench.  H.  objected  to  M.  sitting  as  a  justice,  but  he 
remained;  and  H.  was  convicted  in  penalties.  A  rule  for  a  certiorari  was  then 
obtained  for  the  purpose  of  quashing  the  convictions  on  the  ground  that  M.  was  an 
interested  justice.  On  showing  cause  M.  made  affidavit  that,  though  he  sat  on  the 
bench,  he  took  no  part  until  the  other  justices  had  unanimously  determined  to  con- 
vict H.,  when  he,  M.,  proposed  a  mitigation  of  the  penalties,  and  that  he  did  not 
sign  the  convictions :  , 

Hdd,  that  M.  had  such  an  interest  as  might  give  him  a  real  bias  in  the  matter ; 
consequently  he  oueht  not  to  have  sat  as  a  justice,  and  it  was  immaterial  what 
part  he  really  took  in  the  matter ;  and  the  court  made  the  rule  absolute  with  costs 
against  M. 

Rule  callinff  npon  James  Meyer  and  three  others,  jus- 
tices of  Middlesex,  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  *to  remove  into  this  court  certain  [174 
convictions  by  them  of  James  Fortescue  Harrison. 

The  ground  of  the  rule  was  that  one  or  more  of  the  justices 
were  interested  in  the  matter  of  the  convictions. 

The  following  is  a  summary  of  the  facts  appearing  in  the 
affidavits  on  which  the  rule  was  granted : 

Harrison  was  the  owner  of  a  farm  of  163  acres  in  the 
parish  of  Edmonton.  On  the  26th  of  August,  1870,*  Harri- 
son entered  into  an  agreement  in  writing,  whereby  he  agreed 
under  certain  conditions  to  receive  upon  his  farm  from  the 
Enfield  Local  Board  of  Health,  tha  sewage  of  the  parish  of 
Enfield  (which  sewage  had  for  years  prior  to  the  31st  of 
July,  1868,  passed  and  flowed  into  a  ditch  or  channel  and 
thence  into  the  river  Lee), '  Harrison  intending  to  utilize 
the  sewage  on  his  farm.  The  sewage  was  to  be  delivered 
by  the  Enfield  Local  Board,  at  a  point  in  that  parish  near 
the  farm. 

F6r  some  few  months  the  sewage  was  delivered  to  and 
made  use  of  by  Harrison ;  but  in  1871,  in  consequence  of 
differences  which  had  arisen  between  Harrison  and  the  En- 
field Board,  he  turned  the  sewage  off  his  land,  and  it  then 
found  its  way  into  an  intercepting  drain  under  the  jurisdic- 
tion of  the  Lee  Conservancy  Board,  who  are  appointed 
under 31  &  32  Vict.  c.  cliv.,  "An  act  to  make  provision  for 
the  preservation  and  improvement  of  the  river  Lee  and  its 
tributaries,"  and  have  power  to  proceed  by  way  of  sum- 
Baary  conviction  of  persons  offending  against  the  enactments 
of  the  statute. 

16  Eng.  Rep.  34 
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After  Harrison  had  turned  the  sewage  off  his  farm,  the 
Lee  Conservancy  Board  took  proceedings  against  the  En- 
field Local  Board  before  justices  for  a  oreach  of  the  pro- 
visions of  this  act,  and  ar  conviction  was  obtained  and  a  fine 
inflicted. 

After  this  conviction  Harrison  again  allowed  the  sewage 
to  run  on  to  his  land,  and  be  there  absorbed.  The  surplus 
water  had  to  find  an  outlet  into  the  said  intercepting  chan- 
nel, and  it  was  alleged  by  the  Lee  Conservancy  Board  that 
it  was  not  properly  purified. 

In  Julj^,  1872,  the  Enfield  Local  Board  filed  a  bill  in  Chan- 
cery against  Harrison,  and  applied  for  an  injunction  against 
him  to  restrain  him  from  turning  the  sewage  off  his  farm 
175]  before  it  had  *been  properly  purified  and  rendered 
fit  to  flow  into  the  river  Lee.  In  March,  1874,  the  bill  was 
dismissed  by  the  Master  of  the  Rolls,  with  costs  against  the 
plaintiffs.  % 

The  Enfield  Board  then  commenced  proceedings  at  law 
against  Harrison,  which  are  still  pending. 

Towards  the  end  of  1874  Harrison  gave  notice  to  the  En- 
field Board  that  he  should  decline,  except  on  certain  condi- 
tions, to  take  any  more  sewage  on  his  farm,  and  after 
sufficient  time  had  elapsed  for  the  board  to  have  made  fresh 
arrangements,  in  December,  1874,  Harrison  directed  that  the 
sewage  should  be  turned  into  the  channel  in  which  it  had 
flowed  before  he  had  begun  to  receive  it.  This  channel  or 
intercepting  cut,  runs  through  the  parish  of  Edmonton,  and 
is  under  the  jurisdiction  of  the  Lee  Conservancy  Board,  and 
is  an  open  watercourse  or  ditch. 

After  the  sewage  of  the  parish  of  Enfield  -had  been  re- 
stored to  this  its  original  channel,  running  through  the 
parish  of  Edmonton,  the  Local  Board  of  Edmonton  called 
upon  the  Enfield  Board  to  take  measures  to  stop  the 
nuisance  caused  thereby,  and  threatened  to  take  proceed- 
ings against  them. 

On  the  22d  of  March,  1874,  two  summonses  were  issued 
on  the  complaint  of  the  Lee  Conservancy  Board  against 
Harrison,  one  for  unlawfully  making  an  opening  into  the  in- 
tercepting drain,  being  a  tributary  of  the  river  Lee,  in  order 
to  provide  for  the  flow  of  sewage ;  the  otlier,  for  contraven- 
ing s.  91  of  the  Lee  Conservancjr  Act,  1868  (31  &  32  Vict 
c.  cliv.),  by  opening  into  the  said  intercepting  drain  a  pipe 
for  the  passage  of  the  sewage. 

A  conference  took  place  between  the  Enfield  and  Edmon- 
ton Boards,  on  the  23d  of  March,  the  day  after  the  sum- 
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monses  were  issued;  and  inter  alios  Mr.  James  Meyer, 
chairman  of  the  Enfield  Board,  and  Mr.  Heniy  Nash,  chair- 
man of  the  Edmonton  Board,  were  present ;  and  a  statement 
was  made  by  Meyer  that  proceedings  had  been  taken  against 
Harrison  by  the  Lee  Conservancy  Board  for  the  nuisance 
complained  of  by  the  Edmonton  Board,  and  that  the  Enfield 
Board  were  also  taking  proceedings  against  Harrison  to 
compel  him  to  fulfil  his  contract  to' take  the  Eafield  sewage.' 
The  conference  resulted  in  the  Edmonton  Board  agreeing 
not  to  take  any  steps  against  the  Enfield  Board  until  aiter 
the  summonses  against  Harrison  had  been  disposed  of. 

*Two  other  summonses  were  afterwards  taken  out  [176 
against  Harrison  hj  the  Lee  Conservancy  Board  for  the 
continuance  of  the  acts  complained  of  ii^  the  other  sum- 
monses. 

The  four  summonses  came  on  for  hearing  on  the  19th  of 
April,  when  Mr.  Meyer  and  Mr.  Nash  were  two  of  the  four 
justices  on  the  bench. 

Harrison  personally  attended,  and  protested  against 
Messrs.  Meyer  and  Nash  being  on  the  bench,  especially  Mr. 
Meyer.  They  both  remained  on  the  bench,  and  after  the 
cases  had  been  heard  the  four  justices  retired  to  consider 
their  judgment,  and  on  their  return  into  court  the  chairman 
announced  that  they  had  convicted  Harrison  on  two  out  of 
the  four  informations.  The  convictions  were  in  £10  and 
£40  respectively,  the  latter  being  at  the  rate  of  10^.  a  day  for 
eighty  days  for  the  continuance  of  the  nuisance. 

The  affidavits  also  contained  a  statement  that  Meyer  had 
a  pecuniary  interest  in  Harrison  being  compelled  to  take  the 
Enfield  sewage,  as  otherwise  considerable  expense  must  be 
incurred  by  the  parish  in  getting  rid  of  its  sewage ;  and 
Meyer  was  a  rate-payer  to  a  considerable  amount  in  Enfield 
parish. 

The  affidavits  filed  on  showing  cause  did  not  substantially 
alter  the  above  facts.  But  Meyer  swore  that  he  did  not  act 
as  chairman  on  the  day  in  question,  although  he  usually 
did  so  in  the  absence  of  the  permanent  chairman  ;  that  he 
did  not  directly  or  indirectly  exercise  any  influence  on  the 
proceedings,  except  so  far  as  to  recommend,  after  the  other 
justices  had  unanimously  resolved  to  convict,  a  mitigation  of 
the  penalties  to  the  above  sums ;  and  that  he,  Meyer,  did 
not  sign  the  convictions. 

Besiey^^  showed  cause:  There  was  here  no  pecuniary 
interest  in  Mr.  Meyer  to  make  a  disqualifying  interest, 
moreover  that  disqualification  is  removed  by  80  &  81  Vict. 
c.  115,  6.  1. 
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[Blackburn,  J. :    The  disqualification  is  not  confined  to 

EBCuniary  interest.     Mr.  Meyer,  as  chairman  of  the  Enfield 
ocal  Board  of  Health,  was  one  of  the  litigant  parties  with 
Mr.  Harrison.] 

In  Reg.  v.  Rand  (*)  a  mere  possibility  of  bias  was  held 
177]  Jiot  ^sufficient  to  make  tne  court  interfere.  [He  also 
referred  to  Reg,  v.  Cheltenham  {*\  and  WdkefUM  Locd 
Board  y.  West  Riding  and  Grimsby  Ry.  Co.  (*).] 

Biron<i  in  support  of  the  rule,  was  not  heard. 

Blackburn,  J.:  We  are  all  of  opinion  that  the  rule  must 
be  made  absolute.  It  is  now  said  tliat  Mr.  Meyer,  although 
he  sat  as  one  of  the  justices  on  the  bench,  took  no  part  in 
the  matter;  We  cannot  go  into  that  question.  The  ques- 
tion is,  was  he  so  interested  in  the  matter  as  that  he  ou^ht 
not  to  have  sat  \  Formerly,  aiw  amount  of  pecuniary  in- 
terest however  small  used  ipso  facto  to  disqualify  a  justice. 
But  statutes  have  in  a  great  many  cases  removed  this  dis- 
ability. But  the  disqualification  in  the  present  instance  is 
not  on  the  ground  of  pecuniary  interest.  The  question 
is,  was  Mr.  Meyer  really  substantially  interested,  though 
not  in  a  pecuniary  sense,  in  the  proceedings  as  to  which 
these  informations  were  one  step,  so  as  to  be  likely  to  have 
a  real  bias  in  the  matter  ?  Now  it  is  impossible  to  read  Mr. 
Harrison's  affidavit,  which  is  really  and  substantially  un- 
contradicted, without  seeing  that  Mr.  Meyer  had  such  an 
interest.  In  the  case  of  a  justice  having  any  pecuniary  in- 
terest the  court  was  compeUed  to  quash  the  conviction ;  but 
though  disqualifying  interest  is  not  confined  to  pecuniary 
interest,  the  interest,  if  not  pecuniary,  must  be  substantial. 
In  Reg.  v.  Rand  (*)  we  held  that  there  was  no  ground  for 
quashing  the  certificate  of  the  justices.  The  effect  of  our 
judgment  in  that  case  was  that,  though  pecuniary  interest 
m  the  subject-matter  of  dispute  however  small,  disqualifies 
the  justices,  yet  the  mere  possibility  of  bias  did  not  ipso 
facto  avoid  the  justices'  decision ;  and  we  thought  that, 
though  there  was  a  possibility  of  bias  in  that  case,  yet  it 
was  not  real.  But  we  expressly  excepted  a  real  bias,  saying, 
"that  we  must  not  be  understood  to  say,  that  where  there 
is  a  real  bias  this  court  would  not  interfere."  In  the  present 
case  there  is  such  a  real  bias.  Mr.  Meyer  was  sitting  as  a 
judge  in  an  information  arising  out  of  a  matter  in  which 
he  was  a  litigant  party  with  the  defendant ;  and  althouffh 
he    states    he    took    no    part    in    the  conviction,   yet   he 


(»)  Law  Rep.,  1  Q.  B.,  230, 
O  1  Q.  B.,  467. 


(»)  Law  Rep.,  1  Q.  B.,  84. 

(*)  Law  Rep.,  1  Q.  B.,  230,  23a 


Vol  I.]  QUEEN'S  BENCH  DIVISION.  269 

Hooper  v.  Keay.  1875 

*clearly  ought  not  to  have  been  on  the  bench  ;  and    [178 
we  have  no  doubt  that  the  rule  must  be  made  absolute. 

Qttain  and  Field,  JJ.,  concurred. 

Peb  Curiam  : 

Rule  absolute  with  costs  against  Meyer  (*). 

SoUcitors  for  applicant :  /.  Wood  &  Co. 

Solicitor  for  justices :  Pead. 

P)  The  granting  of  costs  when  a  rule  c.  19)  "for  the  payment  of  costs  where 

is  inade  abeolate  for  a  certiorari  is  con-  the  order  or  other  proceeding  is  quashed,' 

tnry  to  the  usual  practice :  see  Gray  on  neither  party  is  in  that  case  entitled  to 

Costs,  p.  466,  where  it  is  said :  "  As  there  costs." 
ia  no  proTision  "  (in  the  statute  6  Geo.  2, 

See  Moak's  note,  Clarke's  Chy.,  188,  ed.  1869. 


[1  Queen's  Bonch  Division,  178.] 
Dec.  17,  1876. 

Hooper  and  Others  v.  Keay  and  Draper. 

Ikbtor  and  Creditor — Payments  on  Account^  haw  to  he  appropruUed, 

The  piaintiSis  supplied  goods  to  K  &  D.,  who  were  in  partnership,  and  they  gave 
pjaintliis  their  acceptance  for*£132,  the  amount.  Before  the  bill  was  due  K  £  D. 
(tisaolved  partnership,  and  gave  notice  to  the  plaintififs  with  the  intimation  that  K. 
voold  carry  on  the  business,  and  would  receive  and  pay  the  accounts  due  to  and 
from  the  old  firm.  The  plaintiffs  continued  to  supply  K.  with  goods,  and  he  gave 
them  his  acceptance  for  the  amount,  and  also  paid  them  seyeral  sums  on  account, 
but  without  any  specific  appropriation.  After  some  months  the  plaintiffs  sent  in 
their  account  to  K.,  beginning  on  the  debit  side  with  the  acceptance  for  £182,  and, 
after  giving  him  credit  for  the  sums  paid^  showing  a  balance  against  K.  of  £92. 
After  this  a.  paid  the  plaintiffs  two  other  sums,  which,  with  the  sums  already  paid, 
amounted  to  more  than  £182.  Plaintiff  having  sued  K.  &  D.  on  their  acceptance  for 
£132.  D.  pleaded  payment: 

Beldj  that,  the  plaintii&  having  sent  in  the  statement  to  E.  treating  the  whole  as 
one  account,  the  subsequent  payments  must  be  appropriated  to  the  earlier  items  of 
the  account ;  and  consequently  that  the  plea  was  proved. 

Declaration",  upon  a  bill  of  exchange  dated  the  16th  of 
January,  1874,  for  £132  2s.  8d.^  drawn  by  the  plaintiflfs  to 
their  own  order,  and  accepted  by  the  defendants,  at  four 
months,  claiming  a  balance  of  £62. 

The  defendant  Keay  let  judgment  go  by  default ;  and  the 
defendant  Draper  pleaded  payment. 

Issue  joined. 

At  the  trial  before  Field,  J.,  at  the  Mddlesex  sittings  in 
Easter  *Term,  1875,  it  appeared  in  evidence  that  [179 
the  defendants  were  in  partnership  at  the  date  of  the  bUl, 
and  the  plaintiffs  had  supplied  goods  to  the  partnership  to 
the  amount  for  which  the  acceptance  was  eiven. 

The  partnership  was  dissolved  on  the  2d  of  March,  1874; 
and  on  that  day  tne  defendants  wrote  the  following  letter  to 
the  plaintiffs : 
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Stafford  Works^  BirTaingham, 
"We  beg  to  inform  you  that  the  partnership  between  us 
has  been  this  day  dissolved  by  mutual  consent.  The  busi- 
ness will  from  this  date  be  carried  on  by  our  Mr.  Keay  at 
these  works  in  his  own  name ;  and  Mr.  Keay  will  receive 
and  pay  accounts  due  to  and  from  the  old  firm." 

The  plaintiffs  continued  to  supply  goods  to  .Keay ;  and  in 
September  he  sent  the  plaintiffs  an  acceptance  for  £56  odd, 
for  the  amount ;  and  he  paid  various  sums  on  account  by 
checks  and  acceptances  of  third  persons,  without  any  appro- 

Sriation.     On  the  23d  of  October,  1874,  the  plaintiffs  sent 
'eay  the  following  account : 

''London,  8.E.,  23/10/74. 
'^Mr.  E.  Gr.  Keay,  Birmingham. 

Dr.        To  Hooper,  Jeffery  &  Raw. 

£    8.   d. 


189  18    7 


1874. 

£     *.     d. 

May  20. 

To  accept. 

, 

132    2    8 

Int. 

,          , 

1  16    0 

Sept.  7. 

Accept. 

,          , 

56  12  11 

Int. 
Gr. 

•          • 

7    0 

May  19. 

By  check 

, 

60    0    0 

Aug.  11. 

(( 

,          , 

20    0    0 

Sept.  23. 

Bill  24   Dec. 

(P 

.   Gun- 

niilgham) 

.•                              a 

12  13    9 

Oct.  19. 

By  check 

,                               , 

6    0    0 

4( 

Bill  (Evans  Bros. 

)  Feb.  17 

9    4    0 

97  17    9 
£92    0  10'^ 

180]  *After  this  account  had  been  sent  in,  Keay  seni 
the  plaintiffs  a  check  for  £10,  and  an  acceptance  for  £^ 
lis.  6d.  without  any  specific  appropriation ;  and  this  ac 
ceptance  was  ultimately  paid. 

On  this  evidence  the  learned  judge  directed  a  verdict  foi 
the  defendant  Draper,  with  leave  to  move  to  enter  a  verdic 
for  the  plaintiffs,  if  the  court  should  be  of  opinion  thai 
Draper's  plea  was  not  proved.  • 

A  rule  having  been  obtained  accordingly, 

Lockwood  showed  cause.  The  plaintiffs,  having  treatec 
the  old  and  nt^w  account  as  one,  and  sent  the  account  in  t< 
Keay,  striking  a  balance  on  the  whole,  cannot  afterward 
alter  that  account;  and  subsequent  payments  must  be  ap 


f'J'TJ 
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plied  to  the  items  of  this  account  in  order  of  date :  Simson 
V.  Ingham  (').  If  the  account  had  not  been  communicated 
to  Keay  the  case  might  have  been  otherwise :  see  per  Bay- 
ley,  J.,  in  the  same  case. 

Patchelty  in  support  of  the  rule :  The  plaintiffs  may  be 
precladed,  by  having  sent  in  the  account  they  did,  from 
saying  now  that  the  £132  bill  is  not  paid  to  the  amount  of 
£97.  But  Lodge  v.  Dicas  Q  shows  that  the  plaintiffs,  by 
taking  Keay  as  their  debtor,  have  not  given  up  their  remedy 
on  the  bill  against  Draper.  And  the  payments  subsequent 
to  the  23d  of  October,  when  the  plaintiffs  sent  in  their  ac- 
count, not  having  been  specificalfy  appropriated  by  Keay, 
the  payer,  may  be  appropriated  at  any  time  by  the  plain- 
tiffs, the  receivers:  see  per  Holroyd,  J.,  in  Simson  v.  I?ig- 
ham  (').  Consequently  the  plaintiffs  had  a  right  to  treat 
the  payments  of  £10  and  £28  as  payments  on  Keay's 
separate  account.  And  then  they  had  a  right  to  come  upon 
the  defendant  Draper  for  the  balance  due  on  his  joint 
acceptance.  * 

Blackburn,  J.:    lam  of  opinion  that  the  rule  must  be 
discharged.     The  two  defendants,  Keay  &  Draper,  were  in 
partnership,  and  were  in  debt  to  the  anaount  of  £132  to  the 
plaintiffs  for  which  thev  gave  their  acceptance.     They  dis- 
solved partnership  in  March,  1874,  and  they  informed  the 
plaintiffs  of  this,  and  that  Keay  would  carry  on  the  business 
and  pay  and  *receive  the  partnership  debts.     The     [181 
plaintins  continued  to  give  credit  to  Keay  just  as  before,  and 
rec4»ived  payments  from  him  on  account.     And  they  sent 
into  Keay,  in  October,  1864,  an  account  which  begins,  **Mr. 
Keay,  debtor  to  Hooper  &  Co.,"  putting  the  acceptance  for 
£132  odd  of  Keay  &  Draper  first ;  then  there  is  an  accept- 
ance for  £56  and  odd  by  Keay  only,  and  on  the  credit  side 
various  payments  amounting  to  £97,  and  showing  a  balance 
against  Keay  of  £92  0^.  10^.    Had  this  account  been  only  in 
the  plaintiffs'  ledger,  it  would  not  have  bound  them ;  but 
they  sent  the  copy  to  Keay.    After  that,  Keay  made  two  more 
payments,  whicli,  together  with  the  other  payments,  more 
than  cover  the  amount  of  the  £132  bill  and  interest.     On 
this  state  of  facts,  it  is  impossible  to  say  that  the  payments 
must  not  be  appropriated  to  the  earlier  item.     In  Simson  v. 
Ingham  {^\  Bayley,  J.,  said:    *'The  general  rule  is,   that 
the   party  who  pays   money  has  a  right  to  apply  that 
payment  as  he  thinks  fit.     If  there  are  several  debts  due 
from  him,  he  has  a  right  to  say  to  which  of  those  debts  the 


(»)  2  B.  «k  C,  66,  72,  73. 
(»)  3  B.  «k  Aid.,  611. 


(3)  2  B.  Vfe  C,  at  p.  74, 
(<)  2  B.  A  C,  at  p.  72. 
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payment  shall  be  applied.  If  he  does  not  make  a  specific 
application  at  the  time  of  payment,  then  the  right  of  appli- 
cation generally  devolves  on  the  party  who  receives  the 
money.  But  there  is  a  third  rule,  viz.,  that  where  one  of 
several  partners  dies,  and  the  partnership  is  in  debt,  and 
the  surviving  partners  continue  their  dealings  with  a  par- 
ticular creditor,  and  the  latter  joins  the  transactions  of  the 
old  and  tiew  firms  in  one  entire  account,  then  the  payments 
made  from  time  to  time  by  the  surviving  partners  must  be 
applied  to  the  old  debt."  In  the  present  case  the  plaintiffs 
have  blended  the  two  accounts,  and  sent  it  in  to  Keay, 
striking  a  balance  on  the  whole ;  consequently  the  subse- 
quent payments  of  £10  and  £28,  which  were  made  by  the 
defendant  Keay  without  appropriation  by  him,  should  be 
applied  to  the  different  items  on  the  debit  side  of  the  account 
in  order  of  date ;  and  it  follows  that  the  Whole  of  Draper's 
debt  is  paid  oflf,  and  he  is  entitled  to  keep  his  verdict  on  the 
plea  of  payment. 

QuAiN,  J.:  I  am  of  the  same  opinion.  The  two  accounts 
have  been  blended  by  the  plaintiffs,  and  this  was  commu- 
nicated to  the  defendant  Keay,  consequently  the  general 
182]     principle  applies  that  *the  payments  are  to  be  ap- 

Sropriated  in  order  of  date  to  the  items  of  credit  in  order  of 
ate.  This  principle  has  always  been  acted  upon  unle^ 
there  was  anything  in  the  circumstances  of  the  case  to  lead 
to  a  contrary  conclusion ;  as  in  City  Discount  Co.  v. 
McLean  (*),  where  Bramwell,  B.,  says :  "  I  quite  agree  with 
the  principle  of  the  cases  cited,  such  as  Clayton  s  Case  ('), 
and  Bodenham  v.  Purchas  (*) ;  and  I  think  we  ought  to 
follow  them  where  applicable.  In  those  cases  there  had 
been  a  change  of  parties,  and  the  account  was  apparently 
continued  as  if  no  alteration  had  happened ;  and  it  was, 
under  the  circumstances  of  those  cases,  reasonable  to  hold 
that  the  earlier  items  of  debit  were  extinguished  bv  the 
earlier  items  of  credit."  In  the  present  case  the  old  anci 
new  accounts  were  made  one  by  the  plaintiffs  to  the  knowl 
edge  of  the  defendant  Keay  on  the  23d  of  October,  1874,  and 
the  subsequent  payments  must  follow  the  same  appropri 
ation. 

Field,  J.:    I  am  of  the  same  opinion.     This  debt  to  th( 

Elaintiffs  of  £132  was  originally  the  joint  debt  of  Keay  i 
draper,  incurred  at  the  time  they  were  in  partners^p 
The  partnership  was  dissolved,  and  the  account  was  stil 
continued  with  Keay,  and  payments  were  made  by  him  oi 
account.     The  law  on  this  point  is  clear,  a  debt  prima  fa^^i 

(')  Law  Rep.,  9  C.  P.,  692,  698.        («)  1  Mer.,  605,  608.        (»)  2  B.  «k  Aid.,  89. 
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solvUur  modo  solventiSj  but  if  the  debtor  makes  a  payment, 
and  there  are  two  debts  to  which  it  may  be  appropriated,  if 
no  modus  solvendi  is  pointed  out  by  the  payer,  then  the 
rule  applies  and  the  payment  recipitur  modo  recipientis. 
The  facts  of  the  present  case  are  very  clear ;  there  was  no 
appropriation  by  the  payer,  and  the  plaintiffs  who  received 
toe  payments  appropriated  them  to  the  general  account  in 
their  ledger.  But  not  only  did  they  do  that,  they  also  sent 
a  copy  of  the  account  thus  treated  as  one  to  Keay,  so  that 
the  account  became  one  by  the  consent  of  both  parties  ;  and 
there  is  no  further  room  for  any  question  as  to  the  appro- 
priation,  because  the  law  says  that  in  such  a  case  the  pay- 
ments or  credits  must  be  appropriated  to  the  items  of  debt 
in  order  of  date.  This  principle  has  been  recognized  in 
many  cases.  Thus  in  Smit?c  v.  Wigley{'\  Tindal,  C.J., 
said,  he  wished  to  be  understood  as  deciding  the  case  '*  upon 
the  *general  rule  of  appropriation,  which  the  law  [183 
directs  in  the  absence  oi  any  specific  appropriation  by  the 
parties  themselves,  according  to  the  rule  laid  down  in  Ulay- 
ton's  Case  (*),  in  Bodenham  v.  Purchas  ('),  and  in  Simshn 
V.  Ingham  (*)." 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 

Solixjitor  for  plaintiffs :  Mark  SJiephard, 
Solicitors  for  defendant :  Iliffe^  Bussell  &  Iliffe. 


Q)  8  Moore  A  Scott,  at  pp.  179-180.  (»)  2  B.  <k  AW.,  8 

(»)  1  Mer.,  605.  (<)  2  B.  &  C,  66. 


As  to  doctrine  of  appropriation  of 
IMjments,  see  Theob.  Pr.  and  Surety, 
164-0;  Willard'sEq.  Jur.  (Potter's  ed.), 
title  Appropriation  of  Payments ;  1 
Jto.  Eq.  Jar.  (12th  ed.),  §§  459  b.  to 
150  h. ;  3  Am.  Law  Reg.  (O.S.),  705-728, 
trying  at  end  a  list  of  rules  and 
ases  thereunder  ;  Bacon  9.  Shier,  16 
Grant's  (U.C.)  Chy.,  485;  1  American 
jemd.  Ca».  (5tii  ed.),  330^63 ;  2  Pars. 

0  Cont.  (6th  ed.),  829-636  ;  2  Story  on 
'ont.,  §§  1153-6;  2  Chltty  on  Cont. 
11th  Am.  ed.).  1110-8,  and  Mr.  Per- 
los's  notes. 

A  debtor  pajring  money  to  a  creditor 
»  whonfk  he  owes  several  debts  may  ap- 
fopriate  it  to  which  he  pleases  :  Allen 
.  Culver,  3  Den.,  284;  Pattison  9. 
[oil,  9  Cow.,  747 ;  Chapman  v.  Com., 
5  Grattan  (Va.),  721  ;  Sprinkile  v. 
lartin,  72  N.  C,  92 ;  Bonnell  v. 
Wilder,  67  Ills.,  327  ;  Bean  v.  Brown, 

1  X.  H.,  395;  Wooten  v.  Buchanan, 

16  Eng.  Rep.  35 


49  Miss.,  386  ;  Canada,  etc.,  «.  Burly, 
9  U.  C.  Com.  PL,  290;  Seymour  v, 
Marvin,  11  Barb.,  80;  Cremer  v.  Hig- 
ginson,  1  Mason,  324 ;  Pickering  «. 
Day,  3  Houst.  (Del.),  476;  Whittaker 
tJ.  Groover,  54  Geo. ,  174. 

This  appropriation  may  be  inferred 
from  circunuftances :  see  note  1  to 
Brewer  v.  Knapp,  1  Pick.,  336 ;  Emery 
V.  Tichout,  13  Verm.,  19 ;  Chapman  v. 
Com.,  25  Gratt.  (Va.),  721. 

In  default  of  an  appropriation  by  the 
debtor,  the  creditor  has  a  right  to  make 
the  application : .  Allen  v.  Culver,  3 
Den.,  284;  Pattison  v.  Hull,  9  Cow., 
747  ;  Oif  ut  v.  King,  1  MacArthur,  312  ; 
Chapman  v.  Com.,  25  Gratt.  (Va.),  721 ; 
SprinkUe  v.  Martin,  72  N.  C,  92  ;  Bon- 
nell  V.  Wilder,  67  Ills.,  327;  Bean  v. 
Brown,  54  H.  H.,  395;  Wooten  v, 
Buchanan,  49  Miss.,  386  ;  Hagermant). 
Smith,  Taylor  (U.  C),  Q.  B.,  123; 
aark  V.  Burdett,  2  Hall,  197 ;  Cremer 
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tJ.  Higginson,  1  Mason,  824 ;  Woods  v. 
Shermau,  71  Penn.  St.,  100  ;  Pickering 
V.  Day,  3  Iloust.  (Del.),  476  ;  Frazer  v. 
IxKie,  10  Grant's  (U.  C.)  Chy.,  207; 
Whitt^er  v.  Groover,  54  Geo.,  174. 

Even  to  an  usurious  demand  :  Sey- 
mour V.  Marvin,  11  Barb.,  80;  Frazer 
v:  Locie,  10  Grant's  (U.C.)  Chy.,  207. 

But  see  Heinl>ack  v.  Crabtree,  77 
Ills.,  182  ;  Phillips  v.  Moses,  65  Maine, 
70. 

And  he  may  make  such  application 
by  implication  :  Chapman  v.  Com.,  25 
Gratt.  (Va.),  721  ;  Phillips  d.  Moses,  65 
Maine.  70. 

Thoufi^h  he  must  apply  updn  a  claim 
due  rather  than  upon  one  not  due : 
Early  v,  Flannery,  47  Verm..  253,  256. 

But  if  he  holds  a  joiqt  and  a  several 
claim  he  may  apply  it  on  the  joint  ac- 
count though  he  have  given  the  debtor 
a  receipt  in  which  the  joint  debtor  was 
not  named  or  the  joint  demand  referred 
to  :  Van  Rensselaer  v.  Roberts,  5  Den., 
470. 

But  see  Robert  v.  Garnie,  3  Caines,  14. 

If  both  omit  to  do  it,  and  the  demand 
consists  of  a  running  account,  the  pre- 
sumption is  that  the  first  item  of  the 
account  was  intended  to  be  satisfied  : 
Allen  V.  Culver,  3  Den.,  284  ;  Allen  v. 
Brown,  39  Iowa,  330,  332  ;  Brewer  v. 
Knapp,  1  Pick.,  332 ;  Dows  v.  More- 
wood,  10  Barb.,  184 ;  Emery  v.  Tichout, 
13  Verm.,  20;  Chapman  v.  Com.,  25 
Gratt.,  721  ;  Jenkins  v.  Smith,  72  N. 
C,  2U6  ;  Boston,  etc.,  v.  Messenger,  2 
Pick.,  223;  Oraeville  v.  Pearson,  61 
Maine,  552  ;  Pickering  v.  Day,  3  Houst. 
(Del.),  476  ;  Ross  v.  Perrault,  13  Grant's 
(U.  C.)Chy.,  206. 

And  where  neither  party  malces  the 
application,  the  law  will  appropriate 
the  payment  according  to  the  justice 
and  equity  of  the  case  :  Allen  v.  Cul- 
ver, 3  Den.,  284  ;  Emery  v.  Tichout,.13 
A^erm.,  19  ;  Chapman  v.  Com.,  25  Gratt. 
(Va.),  721;  Wooten  v.  Buchanan,  49 
Miss.,  386;  Cremer  v.  Higginson,  1 
Mason,  324 ;  Seymour  v.  Van  Slyck, 
19  Wend.,  19;  Pickering  v.  Day,  3 
Houst.  (Del.),  476  ;  Youmans  v.  Heartt, 
34  Mich.,  397. 

Sureties  for  the  debt  are  concluded 
by  the  same  rules,  as  to  the  appropria- 
tion of  payments,  which  apply  to  their 
principal :  Allen  v.  Culver,  3  Den.,  284  ; 
Brewer  v.  Knapp,  1  Pick: ,  332,  and  note 
2.  p.  336  ;  Diehl  v.  M\ws,  1  Weekl. 
Dig. ,  187,  Sup.  Court,  Penn. ;  Wooten 


V.  Buchanan,  49  Miss.,  386;  Clark  f. 
Burdett,  2  Hall,  197 ;  Woods  v.  Sher- 
man, 71  Penn.  St.  R.,  100;  Omeville 
f).  Pearson,  61  Maine,  552  ;  Com.  Bank 
V.  Muirhead,  4  Upper  Can.  Com.  PI., 
434. 

Though  if  it  be  agreed  that  the 
avails  of  property  shall  be  applied  upon 
a  debt  as  to  which  there  is  a  surety,  it 
must  be  so  applied.  The  creditor  can- 
not apply  it  otherwise  without  consent 
of  the  surety :  Mellendy  v.  Aostki,  69 
Ills.,  15. 

Where  the  debtor,  an  agent,  who  bis 
misapplied  funds,  gives  a  mortgage  to 
secure  it,  the  creditor  may  apply  the 
proceeds  to  the  balance  beyond  the 
amount  secured  by  a  bond  of  a  surety 
for  the  agent's  faithfulness  and  hon- 
esty :  Com.  Bank  t).  Muirhead,  4  Upper 
Can.  Com.  PI.,  434. 

See  Matter  of  Browne,  2  Grant's  (U. 
C.)Chy.,  590;  Buchanan  c.  Kerby,  5 
Grant's  (U.  C.)Chy.,  332. 

Where  a  general  payment  is  made, 
the  creditor  is  allowed  a  reasonable 
time  to  make  the  application  :  Allen  t. 
Culver,  3  Den. ,  284 ;  Frazer  €.  Locie, 

10  Grant's  (U.  C.)  Chy.,  207. 

An  entry  by  the  creditor  of  a  general 
payment  to  the  credit  of  an  acoouni 
does  not  preclude  him  from  afterward! 
applying  it  to  another  demand,  pro 
vided  such  entry  be  not  communicated 
to  the  debtor  :  Allen  v.  Culver,  3  Den., 
284. 

See  Offut  t>.  King,  1  MacArthar 
312  ;  CTiapman  v.  Com.,  25 Gratt.  (Va.> 
721. 

The  account  books  of  the  creditor  ar 
admissible  to  show  to  what  account  hi 
appropriated  the  payment :  Van  Bens 
selaer  t.  Roberts,  5  Den.,  470. 

But  if  he  infonn  the  debtor  of  th 
entry,  it  is  an  appropriation  of  the  pay 
ment  to  that  account  :  Allen  r.  Culvei 
3  Den.,  284;  Offut  v.  King.  I  Mac 
Arthur,  312;  Chapman  v.  Com.,  2 
Gratt.  (Va.),  721  ;  Seymour  v,  Marvii 

1 1  Barb. ,  80 ;  Cremer  v.  Hig-^inson, 
Mason,  324,  338. 

But  see  Youmans  v.  Heartt,  34  Mich 
397. 

Prior  dealings  of  the  parties  in  reh 
tion  to  similar  transactions  may  dete; 
mine  upon  what  claims  payments  ai 
to  be  applied  :  Peck  f?.  Mi  not,  4  Rob 
323,  affirmed  3  Abb.  Ct.  App.  Dec.,  4ft 

Where  the  debts  due  by  a  debtor  i 
his  creditor  are  of  different  cliaracier 
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and  a  general  payment  is  made,  and 
neither  party  applies  the  payment  at 
the  time,  the  law  will  then  apply  it, 
upon  the  presumed  intention  of  the 
debtor  to  that  debt  a  relief  from  which 
will  be  most  beneficial  to  him  :  Pattison 
V.  Hull,  9  Cow.,  747;  Dows  v.  More- 
head,  10  Barb.,  183  ;  Neal  v.  Allison, 
50  Miss.,  175;  McLaughlin  v.  Green, 
48  Miss.,  205  ;  Poindexter  v.  La  Koche, 
15  Miss.  (7  Smedes  &  Marsh),  713; 
Windsor  v.  Kennedy,  52  Miss.,  104; 
Youmans  v.  Heartt,  34  Mich.,  397. 

See  Sprinkilei?.  Martin,  72  N.  C,  92  ; 
Ross  V.  Perrault,  13  Grant's  (U.  C.) 
Chy.,  206. 

As  upon  a  mortgage  or  judgment, 
rather  than  upon  an  account :  Pattison 
tJ.  Hull,  9  Cow.,  747;  Dows  v.  More- 
Mroo<l,  10  Barb.,  184. 

To  a  legal  rather  than  an  equitable 
claim,  or  a  legal  rather  than  an  usu- 
rious demand  :  Huff  stater  v.  Hayes,  04 
Barb.,  573  ;  Emery  v.  Tichout,  13 
Verm.,  19;  Pitm.  Pr.  and  Surety,  166 
marg.  p.;  Wright  v.  Laing,  3  B.  &  C, 
105,  10  Eng.  Com.  L.,  8.  C,  4  Dowl.  & 
liyl.,  783  ;  Matter  of  Handelson,  2  Dea. 
&  Chitty's  Bankr.  Kep.,  534;  Birch  v. 
Tebbut,  2  Stark.,  74,  3  Eng.  Com.  L.; 
Goddard  v.  Hodges,  1  Cromp.  &  Mees., 
33,  3  Tyrwh.,  209  ;  PhUlips  v.  Moses, 
05  Maine,  70. 

Though  if  the  debtor  do  not  mal;e 
the  application  the  creditor  may,  it 
seems,  at  any  time  apply  it  upon  claims 
barred  by  the  statute  of  limitations  so 
as  to  renew  them  :  Mills  v.  Fowkes,  5 
Bing.  N.  C,  455.  35  Eng.  Com.  Law. 

See  also  Bo  we  v.  Gano,  9  Hun,  6. 

And  if,  by  agreement,  applied  upon 
an  illegal  claim  the  creditor  cannot 
subsequently  revoke  such  application  : 
Richardson  v.  Woodbury,  12  Cush., 
279 ;  Phillips  v.  Moses,  65  Maine,  70. 

This  agreement  may  be  found  from 
circumstances  :  Phillips  v.  Moses,  65 
Maine,  70. 

If  the  debts  be  due  by  a  collector  or 
other  receiver  of  public  money,  under 
bonds  with  different  sets  of  sureties, 
then  the  law  will  so  apply  the  pay- 
ments, if  possible,  as  that  the  money 
collected  under  one  bond  shall  be  ap- 
plied to  the  relief  of  the  sureties  in 
that  bond.  And  tlie  creditor  in  such  a 
case,  if  he  be  informed  as  to  the  source 
from  whicli  the  money  with  which  a 
payment  has  been  made  was  derived, 
cannot  apply  it  otherwise,  even  with 


the  consent  or  by  the  direction  of  the 
principal  debtor  :  Chapman  v.  Com.,  25 
Gratt.  (Va.),  721 ;  Pickering  v.  Day,  8 
Del.  (3  Houston),  476. 

See  Boston,  etc.,  v.  Messenger,  2 
Pick.,  223;  Omeville  v.  Pearson,  61 
Maine,  552  ;  East  Zorra  v.  Douglas,  17 
Grant's  (U.  C.)  Chy.,  462;  Wilkinson 
V.  Bennett,  56  Geo.,  290  ;  Bissell  v. 
Draper,  3  Weekl.  Dig.,  72,  to  appear 
in  66  N.  Y.  Rep.;  Frontenact).  Breden, 
17  Grant's  (U.C.)  Chy.,  645. 

Wliere  interest  is  due  upon  several 
notes,  and  the  debtor  makes  a  general 
payment,  the  law  applies  it  first  to  the 
interest  upon  all  the  notes,  and  then  to 
the  extinguishment  of  the  principal  : 
Moore  v,  Kiff.  78  Penn.  St.  R.,  96; 
lioss  V.  Perrault,  13  Grant's  (U.  C.) 
Chy.,  206. 

See  Bowe  v.  Gano,  9  Hun,  6. 

W^en  a  payment  is  lust  equal  to  one 
of  several  demands  the  law  will  pre- 
sumptively apply  it  upon  that:  Rob- 
ert V.  Garnie,  3  Caines,  14. 

See  Bramar  v.  Bingham,  26  N.  Y., 
483  ;  Bowe  v.  Gano,  9  Hun,  6. 

When  a  debtor  makes  a  payment  of 
mofe  than  sutiicient  to  pay  one  item  of 
a  claim  for  professional  services,  with 
no  directions  for  the  special  application 
thereof,  and  tliere  are  no  circumstances 
from  which  such  direction  can  be  infer- 
red, such  payment  is  effectual  to  avoid 
the  statute  of  limitations  as  to  all  the 
items  :  Bowe  v.  Gano,  9  Hun,  6. 

The  rule  as  to  appropriation  of  pay- 
ments only  applies  to  voluntary  pay- 
ments :  Blackstone  Bank  v.  Hill,  10 
Pick.,  129';  Wooten  v.  Buchanan,  49 
Miss.,  386. 

They  only  apply  where  the  debtor 
makes  the  payment  with  an  opportu- 
nity of  appropriation  :  Jones  tJ.  Wil- 
liams, 39  Wise,  300. 

Where  the  creditor  collects  money 
upon  a  mortgage  given  to  sec  tire  sev- 
eral notes  indorsed  by  different  in- 
dorsers,  he  is  bound  to  apply  the  money 
so  collected  ratably  upon  the  several 
notes:  Bridenbecker t?.  Lowell,  32  Barb., 
10  ;  Richards u.  N.  H.  Ins.  Co.,43N.  H., 
263;  Wooten  v.  Buchanan,  49  Miss.,  386; 
Youmans  v.  Heartt,  34  Mich.,  397. 

So  if  two  partners  owe  separate  debts 
payment  out  of  partnership  funds 
must  be  applied  half  upon  each  :  Moore 
V.  Reddell,  11  Grant's  (U.  C.)Chy.,  69. 

So  if  the  ci^itor  be  a  trustee  and 
holds    claims    of    different    persons : 
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Richards  v.  N.  H.,  etc.,  43  N.  H.,  263  ; 
Colby  V.  Copp,  35  N.  H.,  434.    • 

Where  a  mortgagee  receives  insur- 
ance money  upon  the  destruction  of 
buildings  upon  the  mortgaged  premises, 
he  has  &  right  to  apply  it  upon  the  last 
payment  even  as  against  one  who  has 

guarantied  only  the  first  payment: 
reen  v.  Hewer,  21  Upper  Can.  Com. 
PI.,  531,  546. 

See  cases  cited  next  below.  See  also 
Fitchburg  Ins.  Co.  v.  Davis,  3  L.  and 
£q.  Rep.,  52,  to  appear  in  121  Mass.; 
Gordon  v.  Ware  Savings  Bank,  115 
Mass.,  588. 

In  Canada,  by  statute,  the  mort- 
gagor is  entitled  to  have  the  insurance 
money  laid  out  in  rebuilding  :  Stenson 
v.  Pennock,  14  Grant's  (U.  C.)  Chy., 
604  ;  Austin  v.  Story,  10  Grant's  (U.  C.) 
Chy.,  306  ;  Watt  v.  Gore,  etc.,  8  Grant's 
(U.  C.)  Chy.,  523. 

See  also  Gordon  v.  Ware  Savings 
Bank,  115  Mass.,  588. 

The  owner  of  land  mortgaged  the 
same,  and,  in  pursuance  of  a  covenant 
in  the  deed,  insured  the  buildings  on 
the  land.  The  policy  provided  that  the 
loss,  if  any,  snould  be  paid  to  the 
mortgagees.      The     buildings     were 


shortly  afterwards  destroyed  by  fire, 
and  the  insurance  moneys  paid  to  the 
mortgagees,  who  assigned  the  mortgage 
to  trustees  of  the  insurance  company, 
and  they  thereupon  proceeded  to  fore- 
close. Held,  on  appeal  by  a  puime  in- 
cumbrancer, from  the  report  of  the 
master,  that  the  plain  tins  were  not 
bound  to  give  credit  for  the  amount 
paid  to  the  mortgagees :  Westmaeoth 
V.  Hanley,  22  Grant's  (U.  C.)  Chy., 
382 ;  Livingston  v.  Western,  etc,  14 
id.,  461.  affirmed  16  id.,  9. 

See  Burton  «.  Gore,  etc.,  12  Grant's 
Chy.,  156;  Foster  v.  Van  Reed,  4 
Weekl.  Dig..  543. 

If  payments  be  made  to  the  mortga- 
gee equal  to  the  amount  advanced  upon 
a  continuing  security,  such  mortgage 
cannot  be  held  to  be  a  continuing  se- 
curity to  a  new  firm  after  the  dissolu- 
tion of  the  old.  When  once  paid  the 
obligation  cannot  be  renewed  by  parol : 
Monnot  v,  Ibert,  33  Barb.,  24  ;  Champ- 
ney  «.  Coope,  34  Barb.,  539,  modified 
32  N.  Y.,  543;  Matter  of  Browne,  2 
Grant's  (U.  C.)  Chy.,  590;  Buchanan 
V.  Kerby,  5  Grant's  (U.  C.)  Chy..  333; 
Ross  f>.  Perrault,  13  id.  206  12  £ng. 
Rep.,  616  note. 


[1  Queen's  Bench  Division,  183.] 
Jan.  26,  1876. 

Bettini  v.  Gye. 

C<ynstntetton  of  Contract — Condition  Precedent — Engagement  to  sing  for  fifteen  Weeia 
at  a  Theatre  and  in  Conceitt  Halle  and  Drawing  Rooms — Stipulations  that  Singer 
will  he  ready  for  Behearsals  «x  Days  before  tfie  commencement  of  the  £ng<tgement. 

Declaration  that  plaintiff,  a  singer,  agreed  with  defendant,  director  of  the  Italian 
Opera  in  London,  that  he  would  undertake  the  part  of  first  tenor  in  the  tlie*tres, 
halls,  and  drawing  rooms  in  the  United  Kingdom  during  his  engagement,  to  begin 
on  the  80th  of  March,  1875,  and  terminate  on  the  13th  of  July,  1875.  at  a  aalarv  of 
£150  per  month.  That  plaintiff  should  sing  in  concerts  as  well  as  operas, 'but 
should  not  sing  anywhere  out  of  the  theatre  in  the  United  Kingdom  from  the  1st  erf 
January  to  the  1st  of  December,  1875,  without  the  written  permission  of  defendant, 
except  at  more  than  fifty  miles  from  London,  and  out  of  the  season  of  the  thcAti^. 
That  defendant  agreed  to  be  in  London  without  fail  at  least  six  days  before  the 
commencement  of  his  enga^ment  for  the  purpose  of  rehearsals.  Averment,  that 
plaintiff  did  not  sing  anywhere  in  the  United  Kingdom  from  the  1st  of  Jsmoarv. 
1875,  to  the  date  of  the  commencement  of  the  action ;  that  plaintiff  was  prevented 
by  temporary  illness  from  being  in  London  before  the  28th  of  March,  1875,  on  whidi 
day  he  arrived  in  London ;  and  that,  save  as  aforesaid,  he  was  and  is  ready  to  per- 
form his  part  of  the  contract.  Breach,  that  defendant  refused  to  receive  plaintiff 
into  his  service. 

Plea,  that  plaintiff  was  not  in  London  six  days  before  the  commencement  of  the  en- 
gagement ready  for  rehearsals,  as  was  necessary  for  him  to  be,  wherefore  defendant 
refused  to  receive  plaintiff  into  his  service.    Demurrer  : 
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Held,  that  the  stipulation  as  to  rehearsals  was  not  a  condition  precedent;  for 
that  it  did  not  go  to  the  root  of  the  matter,  as  plaintiff  was  to  sing  in  concerts  at 
hallis  and  drawing  rooms  as  well  as  at  the  theatre,  and  was  also  to  abstain  from 
fitn^Dg  within  fifty  miles  of  London  from  the  1st  of  January  previous  to  the 
commencement  of  the  engagement  on  the  80th  of  March.  That  the  plea  was  there- 
fore bad. 

Third  count,  that  the  defendant  was  and  is  the  director 
of  the  Royal  Italian  Opera  in  London,  and  the  plaintiff  was 
and  is  a  *draniatic  artist  and  professional  singer,  [184 
and  thereupon  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  in  parts  beyond  the  seas,  to  wit,  at  Milan, 
in  Italy,  bv  an  agreement  in  writing  in  the  French  language, 
of  which  the  translation  is  as  follows : 

^^Moyal  Italian  Opera^ 

"  Covent  Garden^  London. 
'*  Year  1875. 
"The  undersigned,  Mr.  Frederick  Gye,  gentleman,  and 
director  of  the  Koyal  Italian  Opera  in  London,  of  the  one 
part,  and  Mr.  Bettini,  dramatic  artist,  on  the  other  part, 
nave  agreed  as  follows : 

"  1.  Mr.  Bettini  undertakes  to  fill  the  part  of  primo  tenor 
assolnto  in  the  theatres,  halls,  and  drawing  rooms,  both 
public  and  private,  in  Great  Britain  and  in  Ireland  during 
the  period  of  his  engagement  with  Mr.  Gye. 

"2.  This  engagement  shall  begin  on  the  30th  of  March, 
1875,  and  shall  terminate  on  the  13th  of  July,  1875. 

"  3.  The  salary  of  Mr.  Bettini  shall  be  £150  per  month,  to 
be  paid  monthly. 

*'  4.  Mr.  Bettini  shall  sing  in  concerts  as  well  as  in  operas, 
5ut  he  shall  not  sing  anywhere  out  of  the  theatre  m  the 
[Inited  Kingdom  of  Great  Britain  and  Ireland  from  the  1st 
)f  January  to  the  31st  of  December,  1875,  without  the 
mtten  permission  of  Mr.  Gye,  except  at  a  distance  of  more 
ban  fifty  miles  from  London,  and  out  of  the  season  of  the 
beatre.  ^ 

*'  6.  Mr.  Gye  shall  furnish  the  costumes  to  Mr.  Bettini  for 
is  characters  according  to  the  ordinary  usage  of  theatres. 

**  6.  Mr.  Bettini  will  conform  to  the  ordinary  rules  of  the 
deatre  in  case  of  sickness,  fire,  rehearsals,  &c. 

**7.  Mr.  Bettini  agrees  to  be  in  London  without  fail  at 
jast  six  days  before  the  commencement  of  his  engagement, 
>r  the  purpose  of  rehearsals. 

"8.  In  case  Mr.  Gye  shall  require  the  services  of  Mr.  Bet- 
ni  at  a  distance  of  more  than  ten  miles  from  London,  he 


lall  pay  his  travelling  expenses. 


*'9.   Mr.  Bettini  shall  not  be  obliged  to  sing  more  than 
mr  times  a  week  in  opera.     Mr.  Bettini,  in  order  to  assist 
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185]  the  ^direction  of  Mr.  Gye,  will  sing,  upon  the  re- 
quest of  Mr  Gye,  in  the  same  characters  in  which  he 
has  already  sung,  and  in  other  characters  of  equal  position. 
In  case  of  the  sickness  of  other  artists,  Mr.  fiettini  agrees 
to  replace  them  in  their  characters  of  first  tenor  assoluto. 

''10.  Mr.  Gye  shall  have  the  right  to  prolong  the  period 
limited  above  upon  the  same  conditions,  provided  that  the 
period  does  not  go  beyond  the  end  of  the  month  of  August. 

''F.  Gye, 

''Milan,  U  Dec,  1874." 

That  the  plaintiff  did  not  sing  anywhere  out  of  the  said 
theatre  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
from  the  1st  of  January,  1875,  to  the  date  of  the  commence- 
ment of  this  action,  without  the  written  permission  of  the 
defendant,  except  at  a  distance  of  more  than  fifty  miles  from 
London,  and  out  of  the  season  of  the  said  theatre.     That  the 

Elaintiflf  was  prevented  by  temporary  illness  from  being  in 
london  before  the  28th  of  March,  1875,  but  he  did  arrive 
in  London  on  that  day ;  and,  save  as  aforesaid,  the  plain- 
tiff has  always  performed  his  said  agreement,  and  was  and 
is  ready  and  willing  to  perform  his  part  of  the  said  agree- 
ment, of  all  which  the  defendant  had  notice,  and  all  things 
were  done  and  happened,  and  all  conditions  were  fulfilled 
and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  a 
performance  by  the  defendant  of  the  said  agreement  and  to 
maintain  this  action.  Yet  the  defendant  did  not  nor  would 
receive  the  plaintiff  into  his  said  service,  but  wholly  refused 
so  to  do,  and  wrongfully  exonerated  and  discharged  the 
plaintiff  from  his  said  agreement,  and  from  the  performance 
of  the  said  agreement  on  the  plaintiff's  part,  and  wrongfully 
put  an  end  to  and  determined  the  said  agreement,  whereby 
the  plaintiff  was  damnified. 

The  defendant  pleaded,  ninthly,  to  the  third  count,  that 
the  plaintiff  was  not  in  London  six  days  before  the  com- 
mencement of  the  said  engagement  for  the  purpose  of  re- 
hearsals, nor  had  the  defendant  notice  before  the  said  six 
days  of  the  plaintiff's  inability  to  be  in  London,  or  that  he 
Would  not  be  in  London  six  days  before  the  coinnienc^ement 
of  his  said  engagement  for  the  purpose  of  reluuirsals,  Tior 
was  the  plaintiff  ready  and  willing  to  attend  such  rehearsals, 
although  it  was  necessary  for  him  to  do  so,  wherefore 
1861  *the  defendant  did  not  nor  would  receive  the  plain- 
tiff into  his  service  in  tlie  capacity  and  on  the  terras  afore- 
said, which  is  the  breach  complained  of. 

Demurrer  to  the  ninth  plen,  and  joinder. 
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1875.  Dec.  15.  Murphy^  Q.C.  (with  him  Lumley  Smit1t\ 
for  the  plaintiff,  in  support  of  the  demurrer,  contended  that 
the  stipulation  as  to  the  attendance  of  the  plaintiff  at  re- 
hearsals six  day.s  before  the  commencement  of  the  engage- 
ment was  not  a  condition  precedent,  inasmuch  as  the 
plaintiff  was  to  sing  during  the  engagement  at  concerts  as 
well  as  in  operas ;  moreover,  the  plaintiff  was  not  to  sing 
in  London  from  the  1st  of  January,  and  he  had  abstained 
from  doing  so.  He  cited  Hobinson  v.  Havison  (*),  and 
MacAndrew  v.  Chappie  ('). 

Arthur  Wilson  (with  him  Percy  Oye)  for  the  defendant, 
contended  that  the  stipulation  was  a  condition  precedent. 
He  cited  Atkinson  v.  Bell  (*) ;  Orates  v.  Legg  (*) ;  Bradford 
V.  Williams  (*) ;  Tilley  v.  Thomas  (") ;  Jackson  v.  Union 
Marine  Insurance  Co.  ('). 

Murphy^  Q.C,  in  reply. 

Cur.  adv,  vuU. 

1876.  Jan.  25.  The  judgment  of  the  court  (Blackburn, 
Quain  and  Archibald,  JJ.)  was  delivered  by 

Blackburn,  J. :  In  this  case  the  parties  have  entered  into 
an  agreement  in  writing,  which  is  set  out  on  the  record. 

The  court  must  ascertain  the  intention  of  the  parties,  as 
is  said  by  Parke,  B.,  in  delivering  the  judgment  of  the  court 
in  Graves  v.  Legg{^\  "to  be  collected  from  the  instrument 
and  the  circumstances  legally  admissible  in  evidence  with 
reference  to  which  it  is  to  be  construed."  He  adds  :  "One 
particular  rule  well  acknowledged  is,  that  where  a  covenant 
or  agreement  goes  to  part  of  the  consideration  on  both  sides, 
and  may  be  compensated  in  damages,  it  is  an  independent 
covenant  or  contract."  There  was  no  averment  of  any 
special  circumstances  existing  in  this  case,  with  reference  to 
which  the  ^agreement  was  made,'  but  the  court  must  [187 
look  at  the  general  nature  of  such  an  engagement.  By  the 
7th  paragi-aph  of  the  agreement,  "Mr.  Bettini  agrees  to  be 
in  London  without  fail  at  least  six  days  before  the  com- 
mencement of  his  engagenient  for  the  purpose  of  re- 
hearsals." The  engagement  was  to  begin  on  the  80th  of 
March,  1875.  It  is  admitted  on  the  record  that  the  plaintiff 
did  not  arrive  in  London  till  the  28th  of  March,  which  is 
less  than  six  days  before  the  30th,  and  therefore  it  is  clear 
that^he  has  not  fulfilled  this  part  of  the  contract. 

The  question  raised  by  the  demurrer  is,  not  whether  the 

(')  Law  Rep.,  6  Ex.,  269.  (»)  Law  Rep.,  1  Ex.,  269. 

(«)  Law  Rep.,  1  C.  P.,  643.  (•)  Law  Rep.,  3  Oh.,  61. 

(•)  8  li.  A  C.  277,  283.  (')  Law  Rep.,  lu  G.  P.,  126. 

{*)  0  Ex.,  70'J ;  23  L.  J.  (Ex.),  228.  (»)  9  Ex.,  at  p.  716;  23  L.J.  (Ex.),  228. 
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plaintiff  has  any  excuse  for  failing  to  fulfil  this  part  of  his 
contract,  which  may  prevent  his  being  liable  in  damages  for 
not  doing  so,  but  whether  his  failure  to  do  so  justified  the 
defendant  in  refusing  to  proceed  with  the  engagement,  and 
fulfil  his,  the  defendant's  part.  And  the  answer  to  that 
question  depends  on  whether  this  part  of  the  contract  is  a 
condition  precedent  to  the  defendant's  liability,  or  only  an 
independent  agreement,  a  breach  of  which  will  not  justify  a 
repudiation  of  J;he  contract,  but  will  only  be  a  cause  of  ac- 
tion for  a  compensation  in  damages. 

This -is  a  question  which  has  very  often  been  raised ;  and 
the  numerous  cases  on  the  subject  are  collected  in  the  first 
volume  of  Sir  E.  V.  Williams'  j^otes  to  Saunders,  p.  554,  in 
the  notes  to  Pordage  v.  Cole^  and  in  the  second  volume, 
p.  742,  notes  to  Peetei's  v.  Opie. 

We  think  the  answer  to  this  question  depends  on  the  true 
construction  of  the  contract  taken  as  a  whole. 

Parties  may  think  some  matter,  apparently  of  very  little 
importance,  essential ;  and  if  they  sufliciently  express  an 
intention  to  make  the  literal  fulfilment  of  such  a  thing  a  con- 
dition precedent,  it  will  be  one ;  or  they  may  think  that  the 
performance  of  some  matter,  apparently  of  essential  impor- 
tance and  prima  facie  a  condition  precedent,  is  not  really 
vital,  and  may  be  compensated  for  in  damages,  and  if  they, 
sufliciently  expressed  such  an  intention,  it  will  not  be  a  con- 
dition precedent. 

In  this  case,  if  to  the  7th  paragraph  of  the  agreement 
there  had  been  added  words  to  this  effect:  "And  if  Mr. 
Bettini  is  not  there  at  the  stipulated  time  Mr.  Gye  may 
refuse  to  proceed  further  with  the  agreement ;"  or  if,  on  the 
other  hand,  it  had  been  said,  "And  if  not  there,  Mr.  Gye 
may  postpone  the  commencement  of  Mr.  Bettini' s  engage- 
1 88]  ment  for  as  many  days  as  Mr.  Bettini  makes  ^default, 
and  he  shall  forfeit  twice  his  salary  for  that  time,"  there 
could  have  been  no  question  raised  in  the  case.  But  there 
is  no  such  declaration  of  the  intention  of  the  parties  either 
way.  And  in  the  absence  of  such  an  express  declaration,  we 
think  that  we  are  to  look  to  the  whole  contract,  and  apply- 
ing the  rule  stated  by  Parke,  B.,  to  be  acknowledged  ('),  see 
whether  the  particular  stipulation  goes  to  the  root  of  the 
matter,  so  that  a  failure  to  perform  it  would  render  the  .per- 
formance of  the  rest  of  the  contract  by  the  plaintiff  a  thing 
different  in  substance  from  what  the  defendant  has  stipu- 
lated for ;  or  whether  it  merely  partially  affects  it  and  may 
be  compensated  for  in  damages*    Accordingly,  as  it  is  one 

(')  In  Graves  v.  Dyy,  U  Ex.,  at  p.  716;  23- L.  J.  (Ex.),  228. 
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or  the  other,  we  think  it  must  be  taken  to  be  or  not  to  be 
intended  to  be  a  condition  precedent. 

If  the  plaintiffs  engagement  had  been  only  to  sing  in 
operas  at  the  theatre,  it  might  very  well  be  that  previous 
attendance  at  rehearsals  witn  the  actors  in  company  with 
whom  he  was  to  perform  was  essential.  And  if  the  engage- 
ment had  been  only  for  a  few  performances,  or  for  a  short 
time,  it  would  affprd  a  strong  arguiyent  that  attendance  for 
thepurpose  of  rehearsals  during  the  six  days  immediately 
before  the  commencement  of  the  engagement  was  a  vital 
part  of  the  agreement.  But  we  find,  on  looking,  to  the 
agreement,  that  the  plaintiff  was  to  sing  in  theatres,  halls, 
and  drawing  rooms,  both  public  and  private,  from  the  30th 
of  March  to  the  13th  of  July,  1875,  and  that  he  was  to  sing 
in  concerts  as  well  as  in  operas,  and  was  not  to  sing  any- 
where out  of  the  theatre  in  Great  Britain  or.  Ireland,  from 
the  1st  of  Januarjr  to  the  3l8t'  of  December,  1875,  without 
the  written  permission  of  the  defendant,  except  at  a  dis- 
tance of  more  than  fifty  miles  from  London. 

The  plaintiff,  therefore,  has,  in  consequence  of  this  agree- 
ment, been  deprived  of  the  power  of  earning  anything  in 
London  from  the  1st  of  January  to  the  30th  oi  March  ;  and 
though  the  defendant  has,  perhaps,  not  received  any  benefit 
.  from  this,  so  as  to  preclude  him  from  any  longer  treating 
as  a  condition  precedent  what  had  originally  been  one,  we 
think  this  at  least  affords  a  strong  argument  for  saying  «that 
subsequent  stipulations  are  not  intended  to  be  conditions 
precedent,  unless  the  nature  of  the  thing  strongly  shows 
they  must  be  so. 

.  *And,  as  far  as  we  can  see,  the  failure  to  attend  at  [189 
rehearsals  during  the  six  days  immediately  before  the  30th 
of  March  could  only  affect  the  theatrical  performances,  and, 
perhaps,  the  singing  in  duets  or  concerted  pieces  during  the 
first  week  or  fortnight  of  this  engagement,  which  is  to  sing 
in  theatres,  halls,  and  drawing  rooms,  and  concerts  for 
fifteen  weeks. 

We  think,  therefore,  that  it  does  not  go  to  the  root  of  the 
the  matter  so  as  to  require  us  to  consider  it  a  condition 
precedent. 

The  defendant  must,  therefore,  we  think,  seek  redress  by 
a  cross  claim  for  damages. 

Judgment  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff :  O.  8.  &  IL  Brandon. 
Solicitor  for  defendant :  Sweetland. 
16  Eng.  Rep.  36 
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[1  Queen's  Bench  Division,  189.] 
Jan.  17,  1876. 

Hampden  v.  Walsh. 

Wager — Construction  of  AgreemerU — Action  to  recover  Deposit — 8  <fe  9  Vid.  c  109, «.  18. 

Plaintiff  and  W.  deposited  each  £500  with  defendant,  on  an  a^eement  that  if  "W., 
on  or  before  tlie  15th  of  March,  1870,  proved  the  convexity  or  curvature  to  aqd  fro 
of  the  surface  of  any  canal,  river,  or  lake,  by  actual  measurement  and  demonstration, 
to  the  satisfaction  of  defendant,  W.  should  receive  the  two  sums  deposited ;  but  if 
"W.  failed  in  doing  this,  the  two  sums  were  to  be  paid  to  plaintiif.  Defendant  decided 
in  favor  of  W.;  to  this  decision  plaintiff  objected,  and  before  defendant  pwd  over  the 
money  to  W.  demanded  the  return  of  his  £500  deposited.  Defendant,  nevertheless, 
paid  both  sums  to  W.,  and  plaintifiF  brought  an  action  to  recover  his  deposit : 

Held,  that  the  agreement  was  a  wager ;  but  that,  although  8  <fe  9  Vict.  c.  109, 
8.  1 8,  which  makes  all  contracts  by  way  of  wagering  null  and  void,  enacts  that  no 
action  shall  be  brought  to  recover  any  sum  of  money  alleged  to  be  won  upon  any 
wager,  or  which  sh^  have  been  deposited  in  the  hands  of  any  person  to  abide  the 
event  of  any  wager,  yet,  on  the  authority  of  decided  cases,  that  did  not  apply  to  tlie 
recovery  of  the  sum  deposited ;  and,  that,  therefore,  plaintiff  having  demanded  his 
deposit  back  before  it  had  been  paid  over  by  defendant,  he  was  entitled  to  judgment. 

Action  for  money  had  and  received,  to  recover  £600  de- 
posited by  the  plaintiff  with  the  defendant  under  the  cir- 
cumstances detailed  in  the  judgment. 

190]    *The  facts,  correspondence,  &c.,  were  stated  at  great 
length  in  the  case,  but  all  that  is  material  is  stated  in  the . 
judgment  of  the  court. 

1875.  Nov.  12  and  15.  Ambrose^  Q.C.  (with  him  Willis)y 
for  the  plaintiff. 

Hobinson,  Sergt.  (with  him  J.  0.  OrvffUhs^  Q.C),  for 
defendant. 

In  addition  to  the  cases  noticed  in  the  judgment  of  the 
court,  the  following  cases  were  cited  for  the  plaintiff :  Rob- 
inson V.  Mearns  (*) ;  Batty  v.  Marriott  (').  For  the  defen- 
dant :  Pugh  V.  Jenkins  ('). 

Qur.  adv.  vult, 

1876.  Jan.  17.  The  judgment  of  the  court  (Cockburn, 
C.  J.,  and  Mellor  and  Quain,  JJ.)  was  delivered  by 

Cockburn,  C.  J.:  This  is  an  action  brought  to  recover  the 
Biun  of  £500  deposited  by  the  plaintiff  with  the  defendant, 
ufidi-r  the  following  circumstances: 

Tlitj  plaintiff,  it  appears,  entertains  a  strong  disbelief  in  the 
received  opinion  as  to  the  convexity  of  the  earth,  and  with 
the  view,  it  seems,  of  establishing  his  own  opinion  in  the 
face  of  the  world,  he  published  in  a  journal  called  Scientific 
Opinion,  an  advertisement  in  the  following  words:    ''The 

(^)  «  D.  <fe  R.,  26.  O  5  C.  B.,  818,  827 ;  17  L.  J.  (C.P.),  215. 

O  1  Q.  B.,  631. 
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undersigned  is  willing  to  deposit  £60  to  £500  on  reciprocal 
terms,  and  defies  all  tue  philosophers,  divines,  and  scientific 
professors  in  the  united  kingdom  to  prove  the  rotundity 
and  revolution  of  the  world,  from  scripture,  from  reason,  or 
from  fact.  He  will  acknowledge  that  he  has  forfeited  his 
deposit  if  his  opponent  can  exhibit  to  the  satisfaction  of  any 
intelligent  referee  a  convex  railway,  can^l,  or  lake." 

The  challenge  thus  thrown  out  was  answered  and  accepted 
by  a  Mr.  Alfred  Wallace,. who  offered  to  stake  the  like 
amount  "on  the  undertaking  to  show  visibly,  and  to  meas- 
ure in  feet  and  inches,  the  convexity  of  a  canal  or  lake." 

The  money  was  deposited  accordingly  in  a  bank,  to  the 
credit  of  Mr.  Walsh,  the  defendant.  An  agreement  was 
drawn  up,  wlfereby  it  was  agreed  that,  "if  Mr.  A.  R.  Wal- 
lace, on  or  before  the  15th  of  March,/ 1870,  proved  the  con- 
vexity or  curvature  to  and  fro  of  *the  surface  of  any  [191 
canal,  river,  or  lake,  by  actual  measurement  and  demonstra- 
tion, to  the  satisfaction  of  Mr.  John  Henry  Walsh,  of  346 
Strand,  and  of  Mr.  W.  Carpenter,  of  7  Carlton  Terrace, 
Lewisham  Park,  or,  if  they  differed,  to  the  satisfaction  of 
the  umpire  they  might  appoint,"  Wallace  was  to  receive  the 
two  sums  deposited;  while  if  Wallace  failed  in  showing 
such  actual  proof  of  convexity,  the  two  sums  were  to  be 
,  paid  to  the  plaintiff.  The  agreement  concluded  with  the 
following  proviso :  "Provided  always,  that,  if  no  decision 
can  be  arnved  at,  owing  to  the  death  of  either  of  the  par- 
ties, the  wager  is  to  be  annulled ;  or  if,  owing  to  the  weather 
being  so  Imd  as  to  prevent  a  man  being  distinctly  seen  by  a 
good  telescope,  at  a  distance  of  four  miles,  then  a  further 
period  of  one  month  is  to  be  allowed  for  the  experiment,  or 
longer,  as  may  be  agreed  upon  by  the  referees." 

Mr.  Walsh  being  unable  to  act  as  referee,  a  Mr.  Coulcher 
was  substituted  for  him.  Certain  tests  having  been  agreed 
on,  the  experiment  was  tried  on  the  Pedford  Level  Canal. 
The  referees  differed ;  Mr.  Coulclier  being  of  opinion  that 
Mr.  Wallace  had  proved,  Mr.  Carpenter,  that  he  had  not 
proved,  the  convexity  of  the  canal.  Thereupon  it  was  pro- 
posed that  the  referees  should  exercise  their  power  of  ap- 
pointing an  umpire;  bat  Mr.  Carpenter  declined  to  act 
further  in  the  matter.  A  correspondence  ensued,  when  it 
was  agreed  to  leave  the  matter  to  the  decision  of  Mr.  Walsh, 
the  present  defendant,  to  whom  the  two  referees  should  sub- 
mit their  reports,  and  who  was  to  be  at  liberty  to  seek  any 
further  information  he  might  deem  necessary,  and  to  con- 
sult Mr.  Solomons,  an  optician,  if  he  tliought  ])roper. 
Having  done  so,  he  decided  in  favor  of  Mr.  Wallace,  a^ 
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having  **  proved  to  his  satisfaction  the  curvature  to  and  fro 
of  tlie  Bedford  Level  Canal  between  Witney  Bridge  aud 
Welsh's  Dam  (six  miles),  to  the  extent  of  five  feet  more  or 
less." 

To  this  decision  the  plaintiflE  objected,  and  before  the  de- 
fendant had  paid  over  the  money  to  Mr.  Wallace,  demanded 
to  have  the  £500  he  had  deposited  restored  to  him.  Not- 
withstanding which,  the  defendant  paid  the  two  sums  of 
£600  to  Wallace. 

The  question  for  our  decision  is,  whether  upon  this  state 
of  facts  the  plaintiflE  is  entitled  to  recover  the  sum  so  depos- 
ited by  him. 

One  question  which  presents  itself  is,  whether  this  agree- 
192]  ment  *amounts  in  effect  to  a  wager*;  and  if  so, 
whether  the  plaintiff  by  the  effect  of  8  &  9  Vict.  c.  109, 
s.  18,  is  prevented  from  maintaining  this  action. 

We  will,  in  the  first  instance,  proceed  with  the  case  on  the 
assumption  that  the  agreement  is  in  effect  a  wager. 

It  is  well  established  by  numerous  authorities,  which  it 
would  be  here  superfiuous  to  cite,  that  at  common  law,  a 
wager,  being  a  contract  by  A.  to  pay  money  to  B.  on  the 
happening  of  a  given  event,  in  consideration  of  B.  paying 
money  to  him  on  the  event  not  happening,  was  legal,  pro- 
vided the  subject-matter  of  the  wager  was  one  upon  which 
a  contract  could  lawfully  be  entered  on.  But  by  the  effect 
of  the  statutes  of  16  Car.  2,  c.  7,  of  9  Anne,  c.  14,  and  of 
other  statutes  for  the  prevention  of  gaming,  varigus  forms 
of  betting  became  stamped  with  illegality,  and  no  action 
could  be  maintained  by  the  winner  against  the  loser  in 
respect  of  them.  .Nor  could  any  action  be  brought  by  the 
vnnner  against  the  stakeholder  with  whom  the  amount  of 
the  wager  had  been  deposited.  Wagers  not  included  in 
these  statutes  remained  as  before,  and  could  be  made  the 
subject-matter  of  an  action,  although  iudges  sometimes  re- 
fused to  try  such  actions,  especially  where  the  subject-mat- 
ter of  the  wager  was  of  a  low  or  frivolous  character,  as  un- 
worthy to  occupy  the  time  of  a  coiirt  of  justice. 

As  the  law  now  stands,  since  the  passing  of  8  &  9  Vict, 
c.  109,  there  is  no  longer,  as  regards  actions,  any  distinction 
between  one  class  of  wagers  and  another,  all  wagers  being 
made  null  and  void  at  law  by  that  statute. 

But  though,  where  a  wager  was  illegal,  no  action  could  be 
brought  either  against  the  loser  or  stakeholder  by  the  win- 
ner, a  party  who  had  deposited  his  money  with  the  stake- 
holder was  not  in  the  same  predicament.  If,  indeed,  the 
event  on  which  the  wager  depended  had  come  off,  and  the 
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money  had  been  paid  over,  the  authority  to  pay  it  not  hav- 
ing be^n  revoked,  the  depositor  could  no  longer  claim  to 
have  it  back.  But  if,  before  the  money  was  so  paid  over, 
the  party  depositing  repudiated  the  wager  and  demanded 
his  money  back,  he  was  entitled  to  have  it  restored  to  him, 
and  could  maintai^  an  action  to  recover  it ;  and  this,  not 
only  where,  as  in  Hodson  v.  TerrillQ\  notice  had  been 
♦given  to  the  stakeholder  prior  to  the  event  being  [193 
determined,  but  also,  where,  as  in  Hastelow  v.  Jackson  ('), 
notice  was  given  after  the  event  had  come  oflf. 

In  Hodson  v.  Terrill  Q)  the  deposit  had  been  made  on  a 
cricket  match  for  £20  a  side,  and  was  therefore  unlawful 
within  the  statute  of  Anne.  A  dispute  having  arisen  in  the 
course  of  the  match,  and  one  side  having  refused  to  play  It 
out,  the  plaintiff,  who  had  paid  a  deposit,  claimed  to  have 
it  returned,  and  it  was  held  that  he  was  entitled  to  recover. 

So  in  Martin  v.  Hewson  ('),  in  an  action  for  money  had 
and  received  to  plaintiff's  use,  the  defendant  having  pleaded 
that  the  money  nad  been  deposited  with  him  to  abide  the 
event  of  a  cock-fight,  the  replication,  that  before  the  result 
was  ascertained  the  plaintiff  repudiated  the  wager,  and  re- 
quired repayment  of  the  deposit,  was  held  good.  In  Has- 
lelow  V.  Jackson  {*)  the  Court  of  Queen's  Bench,  following 
the  prior  cases  of  Cotton  v.  Tkurland{*\  Smith  v.  Bick- 
more{*),  and  Bate  v.  Cartwright{*),  held  that,  where,  money 
having  been  deposited  with  the  stakeholder  to  abide  the 
event  of  a  boxmg  match.  A.,  the  depositor,  claimed  the 
whole  sum  from  the  stakeholder,  as  having  won  the  fight, 
and  threatened  him  with  an  action  if  he  paid  it  over  to  B., 
the  other  combatant,  which  he  nevertheless  did  by  direction 
of  the  umpire,  A.  was  entitled  to  recover  the  money  he  had 
deposited  as  his  own  stake  as  money  had  and  received  to 
his  use.  "If,"  says  Bay  ley,  J.,  "a  stakeholder,  pays  oVer 
the  money  without  authority  from  th^  party  and  in  opposi- 
tion to  his  desire,  he  does  so  at  his  own  peril."  jftiese 
cases  have  never  been  overruled,  and  njust  be  considered  as 
law;  although  in  Meaning  v.  HellingsC\  Alderson,  B., 
speaks  doubtingly  of  the  decision  in  Hastelow  v.  Jackson  {), 
using  the  expression,  "that  case  does  not  convince  me,  it 
overcomes  me."  But  that  case  seems  to  have  been  decided 
more  on  the  form  of  the  particulars  than  anything  else,  and 

(»)  1  Cr.  &  M.,  797.  (*)  4  Taunt,  474.  • 

(•)  8  B.  A  C.;221.  («)  7  Price,  640. 

(«)  10  Ex.,  787;  24  L.  J.  (Ex.),  174.  {')  14  M.  A  W.,  at  p.  712. 

(*)  5  T.  R.,  406. 


286  QUEEN'S  BENCH  DIVISION.  [Vol  I. 

3876  Hampden  v.  Walsh. 

■ • • • 

does  not  seriously  interfere  with  the  authority  of  Hastelow 
V.  Jackscya  ('),  which  seems  to  us  to  be  good  law. 
194]  *A  distinction  has,  however,  been  taken  Between 
cases  in  which  the  deposit  was  made  to  abide  the  event  of 
an  illegal  wager,  and  others,  in  which  the  wager,  not  being 
prohibited  by  statute,  or  of  an  improper  character,  was 
legally  binding.  In  the  former  cases,  the  contract  between 
the  principals  being  null  and  void,  the  money  remains  in 
the  hands  of  the  stakeholder  devoid  of  any  trust  in  respect 
of  the  other  party,  and  in  trust  only  for  the  party  deposit- 
ing, who  can  at  any  time  claim  it  back  before  it  has  been 
paid  over.  In  the  latter,  the  contract,  prior  to  8  &  9  Vict, 
c.  109,  s.  18,  not  being  invalid,  it  was  open  to  contention 
that  money  deposited  on  the  wager  ^ith  a  stakeholder  must 
remain  with  the  latter  to  abide  the  event. 

Greater  difficulty,  therefore,  presented  itself  where,  prior 
to  8  &  9  Vict.  c.  109,  s.  18,  money  was  deposited  on  a  wa- 
ger not  illegal ;.  and  the  Courts  of  King's  Bench  and  Ex- 
chequer were  at  variance  on  this  point.  In  EltJiam  v. 
Kingsmani^)  the  Court  of  King's  Bench,  consisting  of 
Lord  Ellenborough,  C.J.,  Bayley,  Abbott  and  Holroyd,  JJ., 
held,  that  even  where  a  wager  was  legal,  the  authority  of  a 
stakeholder,  who  was  also  (as  is  the  case  with  the  present 
defendant)  to  decide  between  the  parties,  might  be  revoked 
and  the  deposit  demanded  back.  "Here,"  says  Lord 
Ellenborough,  "before  there  has  been  a  decision  the  party 
has  countermanded  the  authority  of  the  stakeholder." 
"A  man,"  sa^s  Abbott,  J.,  "who  has  made  a  foolish  wa- 
":er  may  rescmd  it  before  any  decision  has  taken  place." 
n  the  later  case  of  Emery  v.  liichards  (*)  the  Court  of  Ex- 
chequer, where  money  had  been  deposited  on  a  wager  of 
less  than  £10  on  a  foot  race,  and  therefore,  prior  to  the  pass- 
ing of  the  statute  8  &  9  Vict.,  not  illegal  under  the  then  ex- 
isting statute,  held  that  the  plaintiff  could  not  demand  to 
have  his  stake  returned,  but  must  abide  the  event.  The 
case  of  Eltham  v.  Kingsman  (')  does  not,  however,  appear 
to  have  been  brougBt  to  the  notice  of  the  court,  and  in  our 
view  the  decision  of  this  court  was  the  sounder  one.  We 
cannot  qoncur  in  what  is  said  in  Chitty  on  Contracts,  8th 
ed.,  p.  574,  that  "a  stakeholder  is  the  agent  of  both  par- 
ties, or  rather  their  trustee."  It  may  be  true  that  he  is  the 
trustee  of  both  parties  in  a  certain  sense,  so  that,  if  the 
195]  event  comes  off  and  the  *authority  to  pay  over  the 
money  by  the  depositor  be  not  revoked,  ne  may  be  bound 

(')  8  B.  A  C,  221.  (2)  1  B.  &  Aid.,  688.  (»)  14  M.  A,  W.,  728. 
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to  pay  it  over.  Bat  primarily  he  is  the  agent  of  the  de- 
positor, and  can  deal  with  the  money  deposited  so  long 
only  as  his  authority  subsists.  Such  was  evidently  the 
view  taken  of  the  position  of  a  stakeholder  by  this  court 
in  the  two  cases  of  EUham  v.  Kingsman  (*)  and  Hastdow 
V.  Jackson  (') ;  and  in  that  view  we  concur. 

Practically,  however,  it  is  now  unnecessary  to  decide  this 
question,  if  the  transaction  under  consideration  is  to  be 
looked  upon  as  a  wager.  For  by  8  &  9  Vict.  c.  109,  s.  18,  it 
is  enacted  *'that  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be 
null  and  void  ;  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wa- 
ger, or  which  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  shall  have 
Deen  made." 

The  present  wager,  though  previously  lawful,  being  thus 
rendered  null  and  void,  it  follows  that  the  plaintiff  must  be 
entitled  to  recover  his  deposit,  unless  that  part  of  the  enact- 
ment which  provides  that,  "no  suit  shall  be  brought  or 
maintained  in  any  court  for  recovering  any  sum  of  money 
which  shall  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall  have  been 
made,"  affords  an  answer  to  the  action — a  question  on  which 
a  difference  of  opinion  exists.  The  q aestion  arose  in  Var- 
ney  v.  Hickman  (').  The  plaintiff  and  one  Isaacs  had  depos- 
ited £20  each  with  the  defendant  on  the  event  of  a  match 
between  two  horses.  Before  the  race  was  run  the  plaintiff 
gave  notice  to  the  defendant  that  he  declined  the  bet  and 
demanded  back  his  deposit.  The  plaintiff  not  attending  to 
contest  the  race,  Isaacs  was  declared  the  winner,  and  the 
amount  of  the  two  deposits  was  handed  over  to  him  by  the 
defendant.  An  action  for  money  had  and  received  having 
been  brought  by  the  plaintiff  to  recover  the  amount  of  his 
deposit,  the  statute  8  &  9  Vict.  c.  109,  s.  18,  was  relied  upon 
for  the  defence.  But  it  was  held  by  the  court,  consisting 
of  Maule,  Cresswell  and  Williams,  JJ.,  that  the  part  of 
*s.  18  relating  to  deposits  was  meant  to  apply  only  [196 
to  the  non-recovery  by  the  winner  of  a  sum  deposited  by 
the  other  party  to  abide  the  event,  and  not  to  tne  right  of 
the  depositor  to  recover  back  his  deposit,  if  demanded  be- 
fore the  money  was  paid  over. 

In  the  later  case  of  Martin  v.  Hewson  (*),  already  referred 

O  1  B.  &  Aid.,  683.  (»)  5  C.  B.,  271 ;  17  L.  J.  (C.P.),  102. 

O  8  B.  A  C,  221.  (*)  10  Ex.,  737 ;  24  L.  J.  (Ex.),  174. 
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to,  the  Court  of  Exchequer  adopted  the  view  of  the  Common 
Pleas  in  Varney  v.  Hickman  \^\  Parke,  B.,  saying:  "Ac- 
cording to  the  context,  the  statute  prohibits  the  recovery  of 
money  which  has  been  won  in  such  a  transaction,  or  has 
been  deposited  to  abide  the  event  of  a  wager,  but  it  does  not 
apply  to  the  case  where  a  partjr  seeks  to  recover  his  stake 
upon  a  repudiation  of  the  wagering  contract." 

But  in  Savage  v.  Madder  ^\  Martin^  B.,  expressed  a  de- 
cided opinion  that  no  action  conld  be  brought,  either  directly 
upon  the  contract,  or  in  respect  of  money  deposited  by  the 
winner  himself  in  the  hands  of  a  stakeholder  to  abide  the 
event.  ''It  is,"  said  the  learned  judge,  *'in  fact,  expressly 
within  the  act  of  Parliament ;  and  more  than  that,  it  is  within 
what  the  act  intended  to  effect.  The  object  of  the  act  was 
to  prevent  trials  in  courts  of  law  with  respect  to  betting 
contracts ;  and  rightly  so,  for  thejr  are  contracts  in  relation 
to  transactions  with  which  the  time  of  the  courts  of  law 
ought  not  to  be  occupied.  A  man  who  makes  bets  must  take 
his  chance  of  getting  his  money.  A  bet  ought  to  be  a  con- 
tract of  honor ;  and  if  the  loser  cannot  pav,  no  action  should 
be  maintainable  in  respect  of  the  debt."  What  was  thus 
said  was,  however,  unnecessary  to  the  decision  of  the  ques- 
tion before  the  court.  For  the  plaintiff  there  claimed  the 
entire  stakes  as  his  by  the  event ;  he  had  never  repudiated 
the  wager  or  revoked  the  authority  of  the  stakeholder.  He 
was  seeKing  to  enforce  the  wager,  and  was  met  by  the  stat- 
ute and  defeated  by  the  effect  of  the  enactment.  The  ques- 
tion again  arose  directly  in  the  case  of  Oraham  v.  Thomp- 
son (■),  in  the  Court  of  Common  Pleas  in  Ireland,  where,  in 
an  action  for  money  had  and  received,  the  defendant  pleaded 
specially,  ''that  the  money  was  money  deposited  in  the 
hands  of  the  defendant  to  abide  an  event  on  which  a  wager 
197]  l^ad  ^thereupon  been  made,  to  wit,  &c.,  and  that 
that  wager  had  not  been  repudiated,  or  any  demand  of  the 
said  money,  or  any  part  thereof,  made  upon  him  by  the 
plaintiff  before  the  event  on  which  the  said  wager  had  been 
made  had  taken  place,  and  the  said  wager  had  been  de- 
cided." The  plaintiff  demurred  to  this  defence,  on  the 
ground  that  it  was  consistent  with  it  that  the  plaintiff  had 
repudiated  the  wager  before  the  defendant  had  paid  over 
the  money  to  the  winner.  And  the  court,  taking  the  same 
view  as  had  been  taken  in  Varney  v.  Hickman  (')  and  Mar- 
tin  V.  Hewson  (*),  held  the  demurrer  good.     It  is  unnessary 

(')  10  C.  B..  271 ;  17  L.  J.  (Ex.).  174.  (*)  5  C.  B..  271;  17  L.  J.  (Ex.),  174. 

(«)  86  L.  J.  (Ex.),  178.  («^)  10  Ex.,  787;  24  L.  J.  Ex.),  174. 

(»)  Ir.  Rep.,  2  C.  L.,  64. 
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to  say  what  our  view  might  have  been  had  the  matter  been 
res  Integra;  we  are  bound  bv  the  authority  of  these  deci- 
sions, which,  if  they  are  to  be  reviewed,  can  only  be  re- 
viewed in  a  court  or  appeal. 

Thus  far  we  have  dealt  with  the  agreement  between  the 
parties  as  a  wager.  But  it  was  contended  before  us,  on  the 
argument,  that  this  was  not  a  wager,  but  an  agreement  en- 
tered into  for  the  purpose  of  trying  by  experiment  a  ques- 
tion of  science.  \Ve  think  this  position  altogether  untenable. 
The  agreement  has  all  the  essential  characteristics  of  a  wager. 
Each  party  stakes  his  money  on  an  event  to  be  ascertained,- 
and  he  in  whose  favor  the  event  turns  out  is  to  take  the 
whole.  The  object  of  the  plaintiff  in  offering  the  challenge 
he  gave  was  not  lo  ascertain  a  scientific  fact,  but  to  establish 
his  own  view  in  a  marked  and  triumphant  manner.  To  use 
a  common  phrase,  his  object  was  to  back  his  own  opinion. 
No  part  01  the  money  staked  was  to  go  to  the  party  by 
whom  the  experiment  was  to  be  made.  Lastly,  the  parties 
themselves  in  the  written  agreement  have  spoken  of  it,  in 
terms,  as  a  '\wager."  We  can  have  no  hesitation  in  hold- 
ing it  to  be  such. 

But  even  if  our  view  of  the  agreement  were  such  as  was 
suggested  by  the  defendant's  counsel,  our  decision  would  be 
the  same,  as  the  principle  of  the  decision  of  the  court  in  the 
cases  of  EUJiam  v.  Kingsman  (*)  and  Hastelow  v.  JacTcson{^\ 
before  cited,  would  appear  to  us  to  apply ;  according  to 
which  we  should  look  upon  the  defendant  merely  as  the 
agent  of  the  plaintiff,  and  as  no  longer  *justified  in  [198 
paying  over  the  money  when  once  his  authority  had  been 
countermanded. 

But  as  we  hold  the  agreement  to  have  been  a  wager,  and 
consequently  that  the  case  is  concluded  by  thfi  authorities 
we  have  referred  to,  it  is  unnecessary  to  decide  this  point. 

Our  judgment  will  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff :  A.  E.  Copp. 
Solicitor  for  defendant :   W.  Jaquet 

C)  1  B.  <fc  Aid.,  683.  (•)  8  B.  «k  C,  221. 

16  Eng.  Rep.  37 
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[1  Queen's  Bench  Division,  225.] 
Jan.  18,  1876. 

225]  ^Hudson  v.  Tabor. 

Sea  wallf  Liability  to  repair —  Water  passing  through  DefeiidanCs  Land  into  thai  of 
adjoifung  Proprietors — Prescription — Evidence, 

The  plaintiff  was  the  occupier  of  land  and  the  defendant  the  proprietor  of  adjoin- 
ing l&nd  fronting  to  a  creek  communicating  with  the  sea.  It  was  n  ecessacy  that 
each  proprietor  having  land  fronting  the  creek  should  maintain  a  sea  bank  or  wall 
to  keep  out  the  sea,  and  such  a  sea  wall  had  been  maintained  upon  the  creek  time 
out  of  mind.  The  wall  protecting  the  plaintiff's  land  was  continuous  with  that  pro- 
tecting the  defendant's  land,  and  the  level  of  the  defendant's  land  was  higher  than 
that  of  the  plaintiff.  These  walls  have  a  tendency  to  gradually  subside,  and  it  be- 
comes necessary  from  time  to  time  to  raise  them  to  the  proper  height  by  placing 
fresh  materials  on  the  top.  Owin^  to  an  extraordinarily  high  tide,  the  water  flowed 
over  the  defendant's  wall,  and  spread  not  only  over  his  land  but  also  over  the  land 
of  the  plaintiff,  doing  considerable  damage.  In  an  action  to  recover  the  amount  of 
the  damage,  the  jury  found  that  the  mischief  had  happened  through  the  defendant's 
neglect  to  keep  his  wall  at  the  proper  level  : 

Heldy  first,  that  the  mere  fact,  that  each  frontager  had  always  maintained  the  wall 
in  front  of  his  own  land,  and  that  no  one  had  thought  it  necessary  to  erect  a  wall  or 
bank  to  protect  himself  from  the  water  coming  from  his  neighbor's  land  was  not  sufii- 
cient  evidence  to  establish  a  prescriptive  liability  on  the  part  of  the  defendant  to 
maintain  the  wall  not  only  for  his  own  protection  but  for  that  of  the  adjoining  land- 
owners ;  secondly,  that  by  the  common  law,  apart  from  prescription,  no  such  liabil- 
ity was  cast  on  the  defencWt 

Declaration,  that  plaintiff  was  occupier  of  land  and  of 
portion  of  a  sea  wall  upon  it,  and  that  W.  Cockerton  was 
the  occupier  qf  other  land  and  of  another  portion  of  the  sea 
wall,  as  tenant  to  the  defendant,  the  reversion  belonging  to 
the  defendant,  which  land  and  sea  wall  abutted  upon  the 
land  and  sea  wall  of  the  plaintiff,  by  reason  whereof  the 
defendant  was  entitled  to  have  the  defendant  maintain  and 
repair,  and  Jieep  maintained  and  repaired,  the  sea  wall  of 
which  Cockerton  was  possessed,  for  the  protection  of  the 
lands  of  the  plaintiff  from  the  water  in  a  creek  contiguous 
to  the  sea  wall.  Breach  :  that  the  defendant  did  not  main- 
tain, repair,  &c.,  the  sea  wall,  by  reason  whereof  large 
quantities  of  water  flowed  through  and  over  the  land  of 
which  Cockerton  was  possessed,  into,  upon,  and  over  the 
lands  of  the  plaintiff,  by  reason  whereof  the  water  in  ditches, 
226]  brooks,  wells,  and  ponds  of  *the  plaintiff  in  his  land 
was  rendered  salt,  brackish,  and  unfit  to  be  drunk  by  men 
or  cattle,  and  the  plaintiff  was  compelled  to  make  a  lorced 
sale  of  his  cattle  and  stock  upon  his  land,  and  the  herbage, 
corn,  &c.,  upon  his  land  were  spoilt,  &c.,  &c. 

There  were  other  counts  charging  a  breach  of  duty  in  not 
keeping  the  sea  wall  high  enough  to  exclude  the  tide,  &c. 
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Pleas  :  That  plaintiff  was  not  entitled  to  have  the  sea  wall 
maintained,  &c.  « 

Joinder  of  issne. 

At  the  trial  before  Denman,  J.,  at  the  Essex  Spring  As- 
sizes, 1875,  it  appeared  that  the  plaintiflf  was  tenant  from 
Sear  to  year  of  a  farm  of  about  500  acres,  called  Bariing 
[all  Farm,  near  Rochford  in  Essex,  and  bounded  on  the 
south  by  another  farm  belonging  to  the  defendant,  called 
Baldwin's  Farm,  and  let  by  him  to  one  W.  Cockerton. 
Both  the  farms  abutted  eastward  upon  a  creek  called  Barling 
Creek  communicating  with  the  sea.  The  land  in  each  farm 
sloped  in  a  north-westerly  direction,  the  defendant's  land 
being  considerably  higher  than  the  plaintiffs.     Part  of  the 

f)lain  tiffs  and  also  of  the  defendant's  land  lay  below  the 
evel  of  ordinary  high  tides,  and  for  the  necessary  protec- 
tion of  the  land  a  sea  wall  or  earthen  embankment  had  been 
constructed  along  the  eastern  line  of  the  plaintiffs  and  de- 
fendant's premises.  This  wall  passed  continuously  from 
the  plaintiff's  to  the  defendant's  land.  Evidence  was  given 
that  a  sea  wall  had  been  maintained  there,  and  in  adjoining 
districts  exposed  to  the  tide,  beyond  living  memory,  and 
that  such  walls  have  a  tendency  to  flatten  and  settle  down 
year  after  year  through  cattle  grazing  upon  them  and  other 
causes,  and  that  it  is  necessary  occasionally  to  raise  them, 
or,  as  it  is  called,  to  top  them.  There  was  contradictory 
evidence  as  to  whether  the  defendant's  wall  was  kept  to  a 
proper  height.  On  the  20th  of  March,  1874,  there  was  an 
extraordinarily  high  tide,  and  a  large  body  of  water  flowed 
over  the  defendant's  wall  and  then  made  its  way  from  the 
defendant's  into  the  plaintiffs  land,  doing  considerable 
damage. 

The  plaintiff's  counsel  proposed  to  ask  one  of  the  wit- 
nesses whether  there  was  a  well-known  custom  in  the  Roch- 
ford Hundred  as  to  the  person  who  is  liable  to  repair  a 
sea  wall  where  the  wall  *is  not  subject  to  the  juris-  [227 
diction  of  a  commission  of  sewers,  but  upon  objection  the 
question  was  withdrawn. 

At  the  close  of  the  plaintiffs  case,  it  was  objected  that 
there  was  no  evidence  of  any  obligation  on  the  part  of  the 
defendant  to  repair  the  wall.  The  learned  judge  refused  to 
stop  the  case,  and  ultimately  left  to  the  jury  the  question, 
whether,  supposing  the  mischief  was  caused  by  water  flow- 
ing from  the  defendant's  land,  it  was  owing  to  negligence  in 
the  maintenance  of  the  wall  by  the  defendant.  The  jury 
found  a  verdict  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move. 
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A  rule  was  obtained  accordingly,  calling  upon  the  plain- 
tiff to  show  cause  why  the  verdict  should  not  be  set  aside 
and  entered  for  defendant,  on  the  ground  that  there  was  no 
evidence  of  obligation  on  the  part  of  the  defendant  to  repair 
or  maintain  the  sea  wall  fronting  Baldwin's  farm  as  between 
himself  and  the  plaintiff,  the  court  to  draw  inferences  of  fact 
from  the  judge's  notes  ;  and  in  the  event  of  the  court  hold- 
ing that  there  was  no  such  evidence,  but  that  such  evidence 
of  custom  was  admissible,  why  a  new  triial  should  not  be 
had,  as  though  the  learned  judge  had  rejected  the  evidence ; 
also  why  a  new  trial  should  not  be  had  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

1875.  Nov.  3,  8,  10.  TJiesiger,  Q.C.,  and  F.  M.  White, 
showed  cause,  citing  The  Isle  of  Ely{')\  Hookas  Ca$e{*) ; 
Keighlej/s  Case{*)  ;  Henley  v.  Mayor  of  Lyme  Regis  \^) ; 
Mayor  of  Lynn  v.  Turnei^  (*) ;  Rex  v.  Commissioners  of 
Essex  (•) ;  Rex  v.  Commissioners  of  Somerset  (') ;  Callis  on 
Sewers,  p.  114;  Magna  Charta,  cc.  15  &  16;  Fitzherbert, 
Nat.  Brev.,  113;  Woolrych  on  Sewers,  p.  4;  Morland  v^ 
CooJc{*). 

Nov.  10,  20.  Day,  Q.C.,  PhiWricTc,  Q.C.,  and  H.  Curtis 
Bennett,  in  support'of  the  rule,  cited  Reg.  v.  Bamber  (•) ;  23 
Hen.  8,  c.  5,  s.  3 ;  Rex  v.  Commissioners  of  Pagham  (*•) ; 
228]  Req.  V.  Overseers  *of  Vange{'')\  18  Edw.  3,  f.  23; 
Req.  V.   Warton  (") ;  Reg.  v.  Leigh  ('"). 

'the  nature  of  the  arguments  sufficiently  appears  in  the 
judgment. 

Cur.  adv.  milt. 

1876.  Jan.  18.  The  judgment  of  the  court  (Cockbum,  C.  J., 
Mellor  and  Quain,  JJ.),  was  delivered  by 

CooKBURN,  C.J.:  The  facts  of  this  case,  so  far  as  is 
necessary  to  our  decision,  lie  in  a  narrow  compass.  The 
plaintiff  is  the  occupier  and  the  defendant  the  proprietor  of 
adjoining  lands  fronting  to  a  creek  communicating  with  the 
sea,  and  in  which  the  tide  flows  and  reflows.  To  prevent 
the  water  at  high  tides  from  overflowing  and  inundating  the 
lands,  it  is  necessary  that  each  proprietor  having  land  front- 
ing the  creek  should  maintain  a  sea  bank  or  wall  to  keep 
out  the  sea,  and  there  is  no  doubt  that  such  a  sea  wall  has 
been  maintained  upon  this  creek  and  other  creeks  in  the 

(0  10  Co.  Rep.,  141  a.  (')  8  T.  R.,  812. 

(«)  6  Co.  Rep.,  99  b.  («)  Law  Rep.,  6  Eq.,  262. 

(»)  10  Co.  Rep.,  139  a,  140  b.  (»)  6  Q.  B.,  279. 

(*)  5  Bing.,  91,  100,  108,  118;    1  Bing.       ('O)  8  B.  A  C,  856. 

N.  C,  222.  (")  3  Q.  B.,  242. 

(5)  1  Cowp.,  86.  ('«)  2  B.  A  S.,  719  ;  81  L.  J.  (Q.B.),  266. 

(«)  1  B.  &  C,  477.  •  C')  10  Ad.  <fe  E.,  398. 


Vol.  I.]  QUEEN'S  BENCH  DIVISION.  293 

Hudson  V.  Tabor.  1876 

neighborhood  time  out  of  mind.  It  appears  that  these 
walls,  from  the  tread  of  cattle,  and  of  persons  passing  along 
them,  or  from  other  causes,  have  a  tendency  gradually  to 
subside,  sometimes  to  the  extent  of  from  two  or  three  inches 
in  a  year,  and  it  becomes  necessary,  from  time  to  time,  to 
raise  them  to  the  proper  height  by  placing  fresh  materials 
on  the  top,  or  as  it  is  called ''  topping"  them.  According 
to  the  evidence  the  usual  course  has  been,  whenever  a 
tide  was  found  to  rise  at  any  part  to  the  level  of  the  top  of 
the  wall,  or  within  a  few  inches  of  it,  for  the  proprietor 
to.proceed  to  *'top"  the  wall  to  the  height  of  fifteen  inches 
or  more. 

On  the  20th  of  March,  1874,  an  extraordinarily  high  tide 
occurred.  The  water  flowed  over  the  defendant's  wall,  and 
spread  not  only  over  his  land,  but  also  over  the  land  of  the 
plaintiff,  part  of  which  was  on  a  lower  level  than  that  of  the 
defendant,  doing  very  considerable  damage.  And  it  is  to 
recover  compensation  for  the  damage  thus  occasioned  that 
this  action  is  brought. 

We  naust  take  it  upon  the  finding  of  the  jury,  with  which 
we  see  no  reason  to  quarrel,  that  the  defendant  had  neg- 
lected to  keep  *hrs  wall  to  the  proper  level,  and  that  [229 
through  his  default  in  this  respect,  the  mischief  was  caused. 
Hereupon  arises  the  question  whether  the  defendant  was 
bound  to  maintain  the  wall,  not  only  for  his  own  protection, 
but  also  for  that  of  the  owners  of  the  adjoining  lands,  upon 
the  answer  to  which  depends,  of  course,  the  question  of  his 
liability  in  the  present  action. 

The  grounds  on  which  the  liability  of  the  defendant  is 
sought  to  be  established  are,  first,  prescription;  second, 
the  alleged  liability  at  common  law  or  every  owner  of  land 
fronting  the  sea,  or  any  estuary  or  creek  liable  to  be  flooded 
by  the  sea,  to  maintain  a  sea  wall  for  the  purpose  of  keep- 
ing out  the  sea  water  from  the  adjoining  lands. 

That  an  owner  of  land  fronting  the  sea  may  be  bound  by 
prescription  to  maintain  a  bank  or  wall  to  keep  out  the  sea 
water  for  the  protection  of  the  owner  of  the  adjoining  land, 
is  abundantly  shown  by  the  authorities  cited  m  the  course 
of  the  argument.  But  whether  such  a  prescriptive  obliga- 
tion exists  on  the  part  of  the  frontager  to  maintain  the  sea 
wall  for  the  protection  of  the  adjoining  owners  as  is  here 
contended  for  must,  of  course,  depend  on  the  evidence 
adduced  in  the  cause;  and  we  are  called  upon  to  say 
whether  there  is  sufficient  evidence  to  warrant  the  finding 
this  issue  for  the  plaintiff.  Now  the  evidence  amounts  to 
no  more  than  this,  namely,  that  each  frontager  has  always 
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maintained  the  wall  in  front  of  his  own  land,  while  no  one 
has  thought  it  necessary  to  protect  himself  against  the  pos- 
sible consequences  of  the  neighbors'  neglect,  by  erecting  a 
bank  or  wall  to  keep  out  the  water  wliich  might  come  to 
him  from  the  neighbors'  land,  if  the  latter  neglected  to 
maintain  the  wall  and  his  land  became  flooded  in  conse- 
quence. 

In  our  opinion  this  evidence,  when  taken  in  connection 
with  the  fact  that  what  each  owner  has  done  has  been  no 
more  than  was  necessary  for  his  own  protection,  or  than 
what  he  would  have  done  along  the  whole  of  the  shore  had 
he  been  the  owner  of  the  whole  of  the  land  fronting  the 
water  in  question,  is  insufficient  to  support  the  alleged  pre- 
scription. The  case  is  manifestly  very  different  from  what 
it  would  have  been  if  the  wall  maintained  by  the  defendant 
had  been  on  the  plaintiffs  land  instead  of  his  own.  The 
fact  that  something  which  a  man  does  for  his  own  benefit 
230]  may  *incidentally  benefit  his  neighbors  is  not,  we 
think,  sufficient  to  warrant  the  inference  that  he  has  bound 
himself  to  continue  to  do  the  thing  in  question,  so  as  to 
render  him  liable  in  damages  if  he  omits  to  do  it.  In  the 
absence  of  all  other  evidence  of  liability,  it  appears  to  us 
more  reasonable  to  refer  what  has  been  done  to  a  regard  to 
the  proprietor's  own  interest  than  to  any  obligation  lie  has 
taken  upon  himself  towards  another.  1n  or  will  the  length 
of  time  during  which  the  given  state  of  things  may  have 
continued  add  anything  to  the  force  of  the  reasoning.  The 
motive  for  maintaining  the  wall  remaining  the  same  through- 
out, will  equally  account  for  the  fact  and  rebut  the  pre- 
sumption of  prescriptive  liability  which  might  otherwise 
arise.  It  is  said,  indeed,  that  as  it  was  for  the  common  ben- 
efit of  all  that  each  owner  should  make  good  and  maintain 
the  wall  fronting  his  own  land,  that  so  the  water  might  be 
kept  out  from  the  lands  of  all,  it  is  reasonable  to  infer-that 
from  early  times  an  arrangement  had  been  come  to  by  all 
that  each  man  should  make  and  maintain  his  wall  for  the 
common  benefit  of  all ;  and  that  out  of  this  compact,  acted 
upon  and  matured  by  time,  the  prescription  in  question  has 
arisen.  But  the  assumption  here  made,  though  it  might 
well  explain  the  prescription  if  there  were  any  evidence  of 
the  latter,  is  altogether  speculative,  and,  it.  is  further  to  be 
observed,  assumes  the  existence  of  the  prescription  of  which 
the  proof  appears  to  us  to  fail.  If,  indeed,  there  was  any 
evidence  of  the  claim  of  one  owner  to  have  the  wall  of 
another  kept  up  for  his  benefit  having  been  asserted  ad- 
versely, and  of  such  claim  having  been  acquiesced  in  and 
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submitted  to,  tbe  case  would  be  different.  But  no  such 
evidence  was  offered.  And  though  it  is  true  that  each  owner 
has  always  had  the  benefit  resulting  from  the  wall  of  his 
neighbors,  the  presumption  of  an  easement  having  been 
acquired,  which  otherwise  might  thence  arise,  becomes 
neutralized  by  the  opposite  presumption  that  the  wall, 
which  was  absolutely  essential  to  the  safety  of  the  owner 
maintaining  it,  was  kept  up  by  the  latter  with  a  view  to  his 
own  immediate  interest  alone. 

Nor  does  it  appear  to  ns  that  the  omission  of  the  frontage 
owners  to  adopt  measures  to  protect  themselves  against  the 
possible  consequences  of  the  neglect  of  their  neighbors  to 
keep  np  their  walls  adds  materially  to  the  strength  of  the 
argument  in  favor  *of  prescription,  the  probability  [231 
being  that  each  owner  has  naturally  relied  on  his  neighbors 
doing  that  which  their  own  interest,  and  a  regard  to  the 
safety  of  their  own  property,  obviously  required.  Under 
these  circumstances  it  appears  to  us  that  the  facts  do  not 
warrant  the  inference  of  a  prescriptive  obligation  to  keep 
up  the  wall  for  the  benefit  oi  the  adjoining  occupiers. 

But  it  is  said  that  independently  of  prescription  every 
owner  of  land  fronting  the  sea,  and  liable  to  be  overflowed 
by  it,  is  at  common  law  bound  to  keep  out  the  sea  for 
the  protection  of  the  adjoining  owners  as  well  as  his  own, 
and  is,  the  matter  being  one  of  public  concern,  liable  to 
make  good  any  damage  which  may  arise  to  them  from  his 
neglect  to  fulfil  this  obligation.  But  for  this  position,  no 
sufficient  authority  is,  as  it  appears  to  us,  to  be  found. 
The  case  from  the  Year  Books,  18  Edw.  3,  f.  23,  cited  in 
the  argument  before  us,  does  not  establish  the  liability  at 
common  law  contended  for.  For,  although  in  the  refer- 
ence to  that  case  in  Keighlej/s  Case  (*)  Lord  Coke  adds 
that  the  reason  of  the  decision  in  favor  of  -the  plaintiff, 
that  the  defendants  should  make  good  the  wall,  "was  pro 
hono  publico^  for  saZus  populi  est  suprema  lex,^^  when 
the  report  in  the  Year  Book  comes  to  be  looked  at,  it  will 
be  found  that  the  case  turned  on  whether  there  was  an  obli- 
gation to  repair  by  prescription,  the  issue  being  expressly 
stated  to  have  been  whether  the  tenants  of  the  land  had  not 
repaired  '*de  tout  temps,"  and  it  was  found  for  the  plaintiff. 
The  case  is,  therefore,  no  authority  for  saying  that  inde- 
pendently of  the  prescription  the  defendant  would  have 
been  liable  merely  as  being  a  frontager  to  the  sea. 

Callis,  indeed  (p.  115),  speaks  of  "frontage"  as  aground 
of  liability.    But  liis  language  is  vague,  and  his  only  author- 

O  10  Co.  Rep.,  139  b. 
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ity  is  a  case  from  the  Liber  Assizorura  in  the  37  Edw.  3. 
After  describing  what  is  meant  by  frontage,  he  says,  *' And 
in  37  Lib.  Assiz.  pi.  10,  it  seems  that  the  frontagers  are 
bound  to  the  repairs  ;  and  in  8  Hen.  7,  he  whose  grounds  are 
next  adjoining  to  a  highway  is  bound  to  repair  the  same. 
And  by  these  cases  there  is  no  difference  touching  repairs  of 
the  high  streams  and  the  highways  in  my  opinion."  He 
then  goes  on  to  say,  "The  ownership  of  a  bank,  wall,  or 
other  defence  is  a  sufficient  warrant  to  impose  the  charge 
232]  *of  the  repairs  thereof  upon  him  without  being  tied 
thereto  by  prescription,  as  appears  in  8  Hen.  7,  fol.  6,  and  it 
stands  with  reason  that  every  man  should  be  bound  to  repair 
his  own,  and  the  consideration  is  also  moving,  for  that  his 

f  rounds  which  lie  nearest  the  waters  are  soonest  subject  to 
rowning,  and  if  any  increase  be  upon  the  small  rivers,  it 
falls  to  his  share." 

This  reasoning  is  far  from  conclusive,  and  the  case  in  the 
37  Liber  Assiz.  pi.  10,  falls  very  far  short  of  showing  that 
the  defendants  in  the  case  there  reported  were  liable  to 
repair  as  frontagers.  A  commission  had  issued  to  inquire 
concerning  a  stream  or  watercourse.  The  word  in  the  report 
is  "rival,"  which,  according  to  Du  Cange  has  two  meanings, 
that  of  a  river  bank  or  shore,  and  that  of  a  stream  or  water- 
course ;  the  context  shows  clearly  that  the  word  is  used  in 
the  latter  sense,  for  it  goes  on  to  state  that  the  stream  had 
become  stopped,  to  the  nuisance  of  the  neighborhood,  and 
the  commissioners  were  to  inquire  by  whom  and  through 
whose  default  the  stoppage  was  occasioned.  And  upon  in- 
quisition held,  the  finding  was  that  the  stoppage  was  caused 
by  the  watercourse  not  naving  been  cleaned  out  since  the 
plague,  and  that  it  had  not  been  cleaned  out  within  time  of 
memory,  and  that  there  was  no  one  who  of  right  ought  to 
clean  it  out.  But  the  inquisition  further  found  that  the 
Abbot  of  D.  had  the  lordship  of  one  half  of  the  water,  and 
the  Earl  of  H.  that  of  the  other,  and  that  they  had  a  piscary 
therein,  and  that  four  townships,  naming  them,  had  a  right 
of  passage  through  the  river  as  their  easement.  And  this 
inquisition  being  Drought  into  the  King's  Bench,  and  a  writ 
having  been  issued  to  bring  the  abbot,  and  earl,  and  the 
four  townships  before  the  court,  to  show  cause  why  they 
did  not  clean  out  the  watercourse,  the  abbot  and  earl  sub- 
mitted that  they  ought  not  to  be  charged  therewith,  as  it 
had  been  expressly  found  that  no  one  was  bound  to  repair 
it,  or  if  any  one  was  bound,  it  should  be  the  townships  wliich 
had  a  common  passage  along  the  water.  But  Green,  J., 
answers,  "You  do  not  deny  that  you  have  the  piscary,  and 
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if  it  had  been  found  that  the  townships  had  not  a  passage 
throuffh  the  river,  surely  you  two  should  be  charged  with 
the  whole  duty  of  cleaning  out  the  watercourse."  So  that 
it  would  seem  that,  while  hy  recbson  of  their  right  of  pas- 
sage the  townships  were  lialUe  to  contribute  their  share,  the 
abbot  and  the  *earl  were  held  liable  on  account  of  [233 
their  ownership  in  the  water,  and  their  right  of  piscary  in 
the  water.  There  is  nothing  to  show  that  they  were  deemed 
liable  on  account  of  their  having  land  fronting  the  water,  or, 
indeed,  that  such  was  the  case,  nor  does  it  appear  that  the 
subject-matter  of  the  inquiry  was  a  wall  or-  bank  fronting  \ 
river.  The  case  is  therefore  no  authority  for  the  position' 
that  the  owner  of  a  wall  fronting  the  sea  or  a  tidal  river  is 
liable  at  common  law  to  repair.  When  the  case  in  8  Hen.  7 
comes  to  be  looked  at,  it  amounts  only  to  this;  that  he  who 
has  a  ditch  adjoining  a  high  road  is  bound  to  keep  the  ditch 
in  a  proper  condition,  to  prevent  it  overflowing  the  road  and 
causmg  a  nuisance — a  case  by  no  means  analogous  to  the 
present. 

Callis,  it  is  true,  shows  also  (supported  herein  by  the  au- 
thority of  Lord  Coke  in  the  case  of  the  Isle  of  Ely{'))  that 
from  a  very  early  period,  and  prior  to  any  of  the  Statutes 
of  Sewers,  the  king,  who  by  the  prerogative  of  the  Crown 
had  power  to  see  to  the  defences  of  the  realm,  issued,  on 
more  than  one  occasion,  commissions  to  inquire  into  the 
state  of  the  sea  walls  and  other  defences  against  the  sea  in 
.particular  districts,  and  where  such  sea  walls  or  other  works 
were  found  defective,  to  order  their  repair  and  to  make  or- 
dinances for  their  future  maintenance,  assessing  to  the  ex- 
pense of  the  work,  not  only  the  party  to  whom  the  land 
fronting  the  sea  belonged,  but  all  who  derived  benefit  from 
the  work.  The  forms  of  such  commissions  are  to  be  found 
in  Fitzh.  Nat.  Brev.,  p.  113. 

The  statutes  relating  to  sewers,  and  authorizing  the  issu- 
ing of  such  commissions,  beginning  with  6  Henry  6,  c.  (5, 
were,  in  fact,  only  confirmatory  of  the  common  law,  except 
in  so  far  as  they  enlarged  the  powers  of  the  commissioners 
who  were  empowered  bv  them  to  order  the  construction  of 
new  works  as  well  as  the  repairs  of  ancient  onos.  Under 
these  commissions  every  one  is  to  contribute  who  may  re- 
ceive benefit  or  suffer  loss — obviously  a  very  different  thing 
from  throwing  the  whole  burden  on  the  frontager,  and  mak- 
ing him  liable  for  all  the  damage  that  may  rt^sult  from  his 
omission  to  keep  up  the  sea  wall. 

(')  10  Co.  Rep.,  141  a. 

16  Eng.  Rep.  38 
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The  equitable  principle  on  wliioli  the  assessment  nnder 
such  a  commission  is  oased  is  in  itself  a  strong  argument 
234]  against  thel  *position  that  the  frontager  is  liable  at 
common  law.  He  may  have  only  a  narrow  slip  of  land  of 
comparatively  little  value,  while  behind  him  may  be  a  pro- 
prietor having  much  more  land  and  of  greater  value  lying 
on  the  same  or  a  lower  level,  and  liable  to  be  overflowed  if 
the  sea  wall  is  imperfect.  It  is  obvious  that  the  last  owner 
ought,  to  some  extent  at  least,  to  bear  his  share  of  the  cost 
of  maintaining  the  defences  against  the  sea. 
,  We  think,  therefore,  that  the  fact,  that  the  owner  of  land 
fronting  the  sea  might  be  made  liable  under  a  commission 
issued  by  virtue  of  the  king's  prerogative,  by  no  means 
tends  to  show  that  independently  of  a  royal  commission 
such  liability  existed  at  common  law,  and  we  see  nothing  to 
warrant  our  holding  it  to  exist.  The  proper  remedj?^  in  such 
a  case  as  this  is  to  procure  the  issuing  of  a  commission  in 
which  by  an  equitable  adjustment  the  interests  of  all  parties 
may  be  secured."  Our  judgment  will  therefore  be  lor  the 
defendant. 

Judgment  for  the  defendant. 

Solicitor  for  plaintiflf :  J.  Hudson. 

Solicitors  for  defendant :  BeauTnont  &  Warren. 

See  14  Eng.  Kep.,  543  note  ;  Id.  496  Thompson  &  Cooke,  685,  distinpUh- 

note.  ing  McCarthy  'o.    Syracuse,  46  St.  Y., 

When  the  duty  is  imposed  by  law  194,  and  Nims  t>.  Mayor,  3  Thompson 

upon  a  public  officer  or  municipal  cor-  &  Oooke,  5. 

poration,  of  keeping  a  structure  in  re-  The  owner  of  a  city  lot  may  improve 
pair,  it  involves  the  exercise  of  a  rea-  and  fill  it  up,  or  may,  if  he  desires  to 
sonable  degree  of.  watchfulness,  in  build,  construct  walls  so  as  to  protect 
ascertaining  the  condition  of  such  his  lot  against  the  surface  water  from 
structure  from  time  to  time  ;  and  when  an  adjoining  higher  lot,  but  the  owner 
this  is  omitted,  such  officer  or  corpo-  of  the  latter  cannot  be  compelled  to 
ration  is  liable  for  damages,  resulting  improve  or  drain  his  lot  for  the  benefit 
from  a  dilapidation  of  the  structure,  of  the  former  ;  so  long  as  he  leaves  his 
which  is  an  ordinary  result  of  its  use,  lot  in  its  natural  condition  his  neigh- 
and  which  would  have  been  disclosed  bors  cannot  complain  of  the  surface 
by  an  examination.  No  notice  of  the  de-  water.  The  parties  owned  adjoining 
feet  is  necessary  in  such  case  to  fix  the  lots  in  the  city  of  New  York.  De  fen- 
liability  :  McCarthy  u.  Syracuse,  46  dant's  laud  descended  towards  plain- 
N.  Y. ,  194.  tiff's,  so  that  the  surface  water  flowed 

Though  where  a  heavy  rain  carried  from  the  former  to  the  latter.  Plain- 
so  much  sand  into  a  city  sewer  as  to  tiff  bnilt  upon  his  land,  the  wall  of  the 
cause  it  to  overflow,  though  the  sewer  building  being  upon  the  line  between 
was  properly  constructed  and  was  suf-  the  lots  ;  this  dammed  up  the  surface 
ficient  to  carry  off  the  water  which  water  which  soaked  through  the  wall 
flowed  through  it,  and  the  sand  was  into  the  cellar  of  the  building.  Defen- 
not  deposited  in  it  by  reason  of  any  dant  had  done  nothing  upon  his  lotto 
error  in  its  construction  :  Held  that  the  interfere  with  the  natural  flow  of  the 
city  was  not  liable  for  damages  caused  water.  There  wns  a  sewer  in  the 
by   the  overflow  :  Smith  v-.   Mayor    6  street  adjoining  the  lots.     In  an  action 
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to  recover  for  the  damage  caused  by 
the  water,  held,  that  defendant  was  not 
bound  to  drain  his  lot  or  connect  it 
with  the  sewer ;  and  that  plaintiff  could 
not  recover. 

It  did  not  appear  that  the  defendant 
knew  that  the  water  was  doing  injury. 
Held,  that  even  if  he  was  required  to 
protect  plaintiff  from  injury,  the  latter 
was  bound  to  give  notice  that  the 
water  was  injuring  or  was  liable  to  in- 
jure him ;  he  could  not  wait  until  the 
damage  was  done  and  then  complain  : 
Vanderwiele  v.  Taylor,  65  N.  Y.,  341 ; 
Wagner  v.  Long  Island,  etc.,  2  Hun, 
633;  Hoyt  t>.  City,  27  Wise.,  656; 
Goodale  t>.  Little,  29  N.  Y.,  459  ;  Boyle 
«.  Wiseman,  11  Excheq.,  369;  Broad- 
hert  V.  Ramsbotham,  11  Excheq.,  602, 
617  note,  Johnson  &  Co.'s  ed.;  Curtiss^ 
«.  Avrault,  47  N.  Y.,  73  ;  Swettij.  Cutts, 
50  N.  H.,  439;  Tuthill  v.  Scott,  53 
Verm. ,  525  ;  Ogbum  u.  Connor,  46  Cal. , 
846;  Smith tJ.  Kenrick,  7  C.  B.,  515,  564; 
Rylands  d.  Fletcher,  L.  R. ,  3  H.  L. ,  341 ; 
Baird  v.  William,  15  C.  B.,  N.S.,  876  ; 
McKeon  v.  See,  4  Rob.,  467 ;  Ang.  on 
Watercourses,  §§  114  q,  r ;  Gerard's 
Titles  to  Real  JB^tate,  2d  ed.,  666;  3 
Kent's  Com.,  12th  ed.,  440,  note  1. 

But  see  Slaters.  Mersereau,  64  N.  Y., 
138;  Grant  v.  Allen,  41  Conn.,  156; 
Hoyt  t>.  City,  27  Wise.,  656 ;  Pixley  v. 
Clark,  85  N.  Y.,  520;  Curtiss  «.  Ay- 
rault,  47  N.  Y.,  73  ;  Tuthill  v,  Scott, 
43  Verm.,  525  ;  Whitney  d.  Sanders, 
8  Pittsburgh  Rep.,  226;  Ogbum  v. 
Connor,  46  Cal. .  346 ;  Smith  v.  Fletcher, 
8  Eng.  Rep. ,  510,  reversing  3  Eng.  Rep. , 
422  ;  Bellows  v.  Sackett,  15  Barb.,  96  ; 
McKeon  v.  See,  4  Rob.,  467  ;  Goldsmith 
«.  Elsas,  53  Geo.,  186  ;  Ang.  on  Water- 
courses, §^114  q,  r ;  Gerald's  Titles  to 
Real  Estate,  2d  ed. ,  666  ;  3  Kent's  Com. , 
12th  ed.,  440  note,  1. 

There  had  for  many  years  been  a  cul- 
vert across  a  highway  adjoining  the 
plaintiff's  land  through  which  the  sur- 
face water  from  his  land  had  been  ac- 
customed to  pass,  but  the  pathmaster 
closed  it  up  and  made  the  road  bed 


solid,  by  which  the  flow  of  the  surface 
water  from  the  plaintiff's  land  was  im- 
peded, and  the  land  remained  longer 
wet  than  it  would  otherwise  have  been. 
The  corporation,  by  resolution,  ap- 
proved of  the  pathmaster's  action : 
Held  that  the  plaintiff  had  no  cause  of 
action,  for  there  was  no  right  of  drain- 
age across  the  highway  for  the  surface 
water,  and  the  corporation  could  not  be 
liable  for  not  exercising  their  discre- 
tionary powers  with  regard  to  drainage 
of  lauds :  Darby  «.  Corporation  of 
Crowland,  38  Upper  Can.  Q.  B.,  338  ; 
Waldron  v.  Berry,  51 N.  H.,  136  ;  Judge 
tJ.  City  of  Meriden,  38  Conn.,  90. 

Same  principle  :  McCormick  v.  Kan- 
sas, etc.,  57  Missouri,  433  ;  Helliwell  v, 
Taylor,  16  Upper  Can.  Q.  B.,  279. 

In  other  cases  it  has  been  held,  and 
it  seems  to  us  correctly,  that  an  over- 
seer of  highways  or  other  public  officer 
has  no  right,  from  necessity,  to  turn 
water  from  a  highway  upon  the  lands 
of  an  adjoining  owner,  if  it  would  not 
naturally  run  there,  and  is  liable  for  so 
doing  :  Moran  v.  McLearns,  63  Barb. , 
185,  44  How.,  30  ;  Conrad  v.  Smith,  32 
Mich.,  429 ;  Rowe  tJ.  Township  of 
Rochester,  29  Upper  Can.  Q.  B.,  590  ; 
Rowe  V.  Rochester,  22  Upper  Can.  Com. 
PI.,  819  ;  Babcock  v.  City  of  Buffalo, 
56  N.  Y.,  268  ;  Bradt  v.  City  of  Albany, 
5  Hun,  591  ;  Brown  v.  Sarnia,  11  Up- 
per Can.  Q.  B.,  87 ;  City  of  Alton  v. 
Hope,  68  Ills.,  167;  TuthUl  v,  Scott, 
43  Verm.,  525;  Grant  tJ.  Allen,  41 
Conn.,  156;  Spencer  v.  Hartford,  etc., 
10  Rhode  Island,  14  ;  Hicks  v.  Dorn, 
42  N.  Y.,  47,  affirming  54  Barb.,  172 ; 
St.  Peter  r>.  Dennison,  58  N.  Y.,  416 ; 
Johnson  v.  Belden,  47  N.  Y.,130;  Suy- 
dam  V.  Moore,  8  Barb.,  365. 

See  McCormick  v.  Kansas,  etc.,  57 
Missouri,  483:  Helliwell  v.  Taylor,  16 
Upper  Can.  Q.  B.,  279;  Waldron  v. 
Berry,  51  N.  H.,  136. 

Under  a  statute :  Jeffenjonville  v, 
Dougherty,  40  Ind.,  33  ;  1  Laws  (N.  Y.), 
1870,  p.  520 ;  The  Siren,  7  Wallace, 
155-6. 
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[1  Queen's  Bench  Division,  234.] 
Jan.  16,  1876. 

.Colebeck  v.  The  Girdlers  Company. 

'jOemor  and  Lessee — Riffhl  to  support — Remedy  of  Lessee  against  Lessor — Implied 
Covenant — Nonfeasance — Party  Wcdl, 

Th^  defendants  were  the  owners  of  two  houses  in  a  street,  numbered  88  and  40, 
and  of  a  gateway  under  40  and  adjoining  88.  In  1857  they  demised  the  house  No.  38 
for  a  term  of  twenty-one  years,  the  lease  containing  a  covenant  by  the  lessee  to 
repair  all  walls  and  party  walls  belonging  to  the  premises.  In  1865  they  granted  a 
lease  £o  the  plaintiflT  of  the  house  No.  40  for  a  terra  of  eleven  years,  subject  to  ft 
similar  covenant  to  repair  walls  and  party  walls.  The  wall  on  the  side  of  the  gate- 
way separating  it  from  No.  88  was  a  party  wall  between  the  gateway  and  the  house 
No.  38  to  the  height  of  the  first  floor.  The  house  of  the  plaintiff,  I^o.  40,  was  built 
80  as  to  extend  in  part  over  the  top  of  the  gateway  and  to  rest  upon  this  party  wall 
between  tlio  gateway  and  the  house  No.  88;  and  to  be  supported  by  it.  The  plain - 
tiflf's  covenant  to  repair  did  not  extend  to  this  wall,  and  there  was^no  covenant  by 
the  defendants  to  keep  it  in  repair.  In  1874  it  was  discovered  that  the  walls  of  that 
part  of  No.  40  which  was  above  the  gateway  were  giving  way.  The  damage  was 
235]  owing  to  the  failure  of  ♦support  from  the  party  wall,  which  had  bulged 
in  consequence  of  the  pressure  upon  it  from  the  plaintiff's  premises : 

Held,  that  there  was  no  implied  covenant  on  the  part  of  the  defendants  to  support 
the  plaintiff's  premises,  although  it  might  be  an  answer  to  an  action  upon  the  plain- 
tiff's covenant  to  repair,  that  the  repair  had  been  rendered  impossible  by  the  Delect 
of  some  precedent  obligation  on  the  part  of  the  defendants. 

Action  to  recover  damages  in  consequence  of  the  failure 
of  the  defendants  in  an  alleged  obligation  to  maintain  a 
wall  supporting  the  plaintiff's  house. 

The  following  case  was  stated  by  consent  of  the  j^artjes  : 

1.  The  plaintiff  is  a  boarding-house  keeper,  and  in  Feb- 
ruary, 1874,  carried  on  business  as  such  at  No.  40  Basinghall 
Street,  in  the  city  of  London. 

2.  The  defendants  are  the  Girdlers  Company  of  the  city 
of  London,  and  their  hall  and  offices  are  situate  at  Girdlers 
Hall,  which  stands  behind  certain  of  the  houses  forming  the 
east  side  of  Basinghall  Street,  and  the  entrance  to  which  is 
by  a  gateway  from  Basinghall  Street. 

3.  The  house  No.  38  J3asinghall  Street  stands  on  the 
south  side  of  the  gateway  which  forms  the  entrance  to  the 
Girdlers  Hall,  and  it  was,  at  the  time  of  the  alleged  griev- 
ances, in  the  occupation  of  one  Smith,  who  was  assignee  of 
a  lease  from  the  defendants,  the  freeholders,  such  lease 
being  made  on  the  20th  of  August,  1857,  for  a  term  of 
twenty-one  years  from  midsummer,  1857,  and  containing 
covenants  and  clauses  the  same  in  terras  with  those  of  the 
lease  under  which  the  plaintiff  holds  No.  40,  as  hereinafter 
mentioned. 

4.  The  defendants  are  also  the  freeholders  of  No.  40.     The 
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north  wall  of  No.  38,  from  the  top  down  to  the  level  of  the 
first  floor,  is  also  the  south  wall  of  No.  40,  and  is  in  the 
occupation  of  the  tenants  of  Nos.  38  and  40.  Below  the 
level  of  the  first  floor  this  wall  does  not  form  any  part  of 
the  house  No.  40,  but  separates  No.  38  from  the  gateway 
and  entrance  to  the  defendants'  hall  and  premises,  and  is  in 
the  occupation  of  the  tenant  of  No.  38  and  .the  defendaiHs. 
The  gateway  and  entrance  are  bounded  on  the  north  side  by 
a  wall  separating  them  from  the  ground  floor  of  No.  40  (this 
wall  being  in  the  occupation  of  the  tenant  of  No.  40  and  the 
defendants),  and  are  situate  under  the  first  floor  of  No.  40, 
which  at  this  part  has  no  ground  floor. 

*6.  There  is  thus  no  house  No.  39.  But  up  to  the  [236 
first  floor  the  space,  which  would  otherwise  be  filled  by  No. 
39,  is  occupied  by  the  defendants'  gatewav  and  entrance  and 
the  above  mentioned  walls  and  other  work  thereof,  running 
the  whole  depth  of  No.  40  at  this  part,  and  giving  access  to 
the  defendants'  premises  behind. 

6.  The  house  No.  40,  so  far  as  regards  the  ground  floor, 
stands  on  the  north  side  of  the  defendants'  gateway  and 
entrance.  But  from  the  first  floor  upwards  it  includes  not 
only  the  floors  standing  over  the  part  of  the  house  so  ad- 
joining to  the  defendants'  gateway  and  entrance,  but  also 
the  floors  standing  over  the  defendants'  gateway  and 
entrance  (*). 

7.  The  gateway  and  entrance,  which  thus  occupy  the 
space  between  tne  ground  floors  of  Nos.  38  and  40  and 
under  the  first  floor  of  No.  40,  are  in  the  exclusive  occupa- 
tion of  the  defendants.  In  front  is  a  gate  opening  on 
Basinghall  Street,  which  is  opened  and  shut  at  the  pleasure 
of  the  defendants.  Within  the  gate  is  an  ornamental  arch 
of  woodwork,  extending  the  whole  depth  of  the  space  in 
question,  and  concealing  from  view  the  walls  on  either  hand 
and  the  ioists  and  flooring  of  the  first  fioor  of  No.  40  over- 
head. The  woodwork  of  this  arch,  which  was  erected  and 
is  maintained  by  the  defendants,  is  secured  in  some  places, 
and  has  been  secured  in  others  by  fastening  into  the  walls  on 
each  side.  This  arch  affords  no  support  to  the  superin- 
cumbent buildings. 

8.  All  the  said  premises  and  ^  the  arch  of  woodwork  were 
erected  as  above  described  at  tHe  same  time,  about  200  years 
ago,  and  were  then  and  have  been  ever  since  the  freehold 
property  of  the  defendants. 

9.  By  deed  bearing  date  the  21st  day  of  December,  1865, 

(*)  And  also,  as  appeared  from  a  Ian  attached  to  the  case,  the  floors  over  part  of 
the  first  floor  of  the  house  No.  41. 
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and  which  was  duly  executed  by  the  plaintiff  and  by  the 
defendants,  the  defendants  demised  to  the  plaintiff  the  house 
No.  40  Basinghall  Street,  for  the  term  of  eleven  years  and  one 
quarter  from  the  25th  day  of  December,  1866,  at  a  yearly 
rent  of  £75. 

10.  The  lease  contains  a  covenant  by  the  tenant  in  the 
following  terms :  ''And  further,  that  he,  the  said  William 
Colebeck,  his  executors,  administrators  and  assigns,  shall 
and  will  at  his  and  their  own  costs  and  charges,  at  all  times 
237]  during  the  term  hereby  ^granted,  well  and  sufficiently 
repair,  uphold,  sustain,  maintain,  paint,  paper,  glaze,  tile, 
slate,  lead,  purge,  amend,  and  keep  the  said  messuage  or 
tenement  and  premises  hereby  demised,  and  all  pavements, 
party  and  other  walls,  fences,  pipes,  gutters,  watercourses, 
waterclosets,  sinks,  drains,  and  appurtenances  belonging,  or 
to  belong,  thereto,  in,  by,  and  with  all  needful  reparations, 
upholdings,  cleansings,  and  amendments  whatsoever  as  often 
as  occasion  shall  require  (damage  by  fire  excepted),  and 
particularly^that  he,  the  said  William  Colebeck,  his  execu- 
tors, administrators,  and  assigns,  shall  and  will  in  every 
third  year  of  the  term  hereby  granted,  at  his  and  their  own 
costs,  well  and  sufficiently  paint,  or  cause  to  be  painted, 
twice  over  in  good  oil  color,*  all  the  external  wood  and 
iron  work  of  and  belonging  to  the  said  hereby  demised 
premises." 

11.  No.  40  and  the  adjoining  premises  and  gateway  had 
been  since  their  erection,  were  at  the  date  of  this  lease,  and 
have  been  ever  since,  constructed  and  occupied  as  described 
in  the  2d,  3d,  4th,  5th,  6th  and  7th  paragraphs  of  this  case. 
It  was  manifest  and  known  to  the  plaintiff 'and  the  defen- 
dants that  the  portion  of  No.  40  above  the  defendants'  gate- 
way and  entrance  depended  for  support  upon  the  portion  of 
wall  separating  the  defendants'  gateway  and  entrance  from 
No.  38,  but  this  portion  of  wall  did  not  form  part  of  the 
premises  demised  to  the  plaintiff. 

12.  On  the  14th  of  February,  1874,  it  was  discovered  by 
the  plaintiff  that  the  walls  of  that  portion  of  No.  40  which 
is  above  the  defendants'  gateway  and  entrance  were  giving 
way,  and  this  went  on  till  the  16th  of  March,  1874,  on  which 
day  the  plaintiff  was  compelled  to  dismiss  his  boarders  and 
remove  elsewhere  in  consequence  of  the  insecure  condition 
of  the  house. 

13.  The  damage  to  the  plaintiff's  house  mentioned  in  par- 
agraph 12  was  caused  by  the  failure  of  the  support  afforded 
to  it  by  the  wall  on  the  north  side  of  No.  38,  below  the 
level  of  the  first  floor.     This  portion  of  the  floor  had  split 
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internally  and  bulged  in  consequence  of  the  pressure  upon 
it  from  above  of  the  plaintiffs  premises  and  the  defective 
quality  of  its  brickwork.  This  splitting  and  bulging  must 
have  been  going  on  for  a  considerable  time  before  the  14th  of 
February,  1874,  and  had  gradually  increased,  but  no 
one  was  aware  of  it  until  that  day,  and  only  an  expert 
*would  have  discovered  its  existence  by  examination  [238 
of  the  wall.  The  effect  of  this  splitting  and  bulging  might 
at  any  time  have  been  ascertained  on  an  inspection  by  a  sur- 
veyor or  other  expert  of  the  wall  from  the  ground  floor  and 
basement  of  No.  38,  which  the  defendants  had  power  to 
enter  for  such  a  purpose  under  the  lease.  It  might  also 
have  been  ascertained  by  a  surveyor  or  other  expert  on  re- 
moving the  woodwork  of  the  arch  upon  the  defendants' 
side  of  the  wall.  No  such  inspection  has  been  made  on  be- 
half of  the  defendants.  The  age  of  the  wall  was  known  to 
defendants,  but  nothing  had  occurred  to  lead  them  to  sus- 
pect that  the  wall  was  unsound. 

14.  Had  the  splitting  and  bulging,  in  the  13th  paragraph 
mentioned,  been  discovered  at  an  earlier  date  all  damage  to 
the  plaintiffs  house  might  have  been  prevented.  The  de- 
fen^nts  repaired  the  wall  with  all  diligence  as  soon  as  they 
became  aware  that  it  was  giving  way.  At  the  same  time 
they  made  good  the  wall  above  the  level  of  the  first  floor, 
and  claimed  to  be  repaid  by  the  plaintiff  the  expenses  of  this 
part  of  the  work. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
plaintiff  is  entitled  to  recover  against  the  defendants  in  this 
action. 

1875.  Nov.  9.  A,  Wilson  {Routh  with  him),  for  the  plain- 
tiff :  Having  regard  to  the  terms  of  the  lease  and  the  situa- 
tion of  the  premises,  there  was  an  implied  covenant  by  the 
defendants  to  maintain  the  party  wall  between  the  defen- 
dants' gateway  and  the  house  in  Smith's  occupation.  The 
plaintiff  cannot  fulfil  his  covenant  to  repair  while  the  wall 
in  question  is  in  a  dilapidated  and  insecure  condition,  and 
the  defendants  must  contend  that  they  are  at  liberty  to  sue 
for  a  breach  of  contract  which  is  caused  by  a  wrongful  omis- 
sion on  their  part.  It  was  evident  when  the  lease  was 
granted,  that,  unless  this  wall  was  maintained  in  statu  quo^ 
the  plaintiff  could  not  comply  with  his  covenant ;  and  there 
can  be  no  stronger  ground  for  inferring  that  the  defendants 
agreed  to  maintain  the  wall  as  might  be  necessary.  A  dif- 
ferent construction  will  have  the  effect  of  making  a  cove- 
nant to  repair  part  of  a  house  a  covenant  to  repair  the  whole. 
It  may  be  contended  that  the  default  will  only  afford  an 
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answer  to  an  action  against  the  plaintifif  for  breach  of  his 
covenant  to  repair.  But  it  can  only  be  an  answer  to  such 
an  action  if  it  amounts  to  breach  of  some  implied  contract 
239]  *on  the  defendants'  part.  Pornfret  v.  Ricroft  ('),  so 
far  as  it  has  any  bearing  on  the  present  case,  is  in  favor  of 
the  plaintiff.  There  there  was  a  lease  of  a  house  with  right 
to  use  a  pump  standing  upon  a  piece  of  land  excepted  from 
the  lease,  ana  it  was  held  by  the  Exchequer  Chamber  that 
no  action,  in  the  absence  of  express  covenant,  lay  against 
the  lessor  for  the  mere  nonfeasance  in  not  repairing  the 
pump.  But  it  was  assumed  by  the  court  below  as  law,  that 
''if  a  man  demise  by  deed  a  middle  room  in  a  house  and 
afterwards  will  not  repair  the  roof,  whereby  the  lessee  can- 
not enjojr  the  middle  room,  an  action  of  covenant  lies  for 
him  against  his  lessor."  And  the  opinion  of  Twysden,  J., 
which  was  adopted  by  the  Exchequer  Chamber,  was  founded 
upon  the  assumption  that  the  lessee  might  himself  have  re- 

I)aired  the  pump,  and  had  an  implied  ucense  to  go  on  the 
essor's  land  for  that  purpose.  Here  the  wall  in  question  is 
a  partv  wall,  and  the  plaintiff's  covenant  to  repair  gives  him 
no  rignt  to  interfere  with  it.  Rider  v.  Smith  y)  and  Knight 
V.  Oravesend  Waterworks  Co.  (*)  are  authorities  in  fayor  of 
the  obligation. 

Philbrick^  Q.C.  {fi,  E,  Webster  with  him),  for  the  defen- 
dants :  There  is  nothing  in  any  rule  applying  to  the  con- 
struction of  leases  by  which  tne  covenant  claimed  by  the 
plaintiff  can  be  implied.  It  is  well  established  that  there  is 
no  implied  covenant  or  promise  on  the  part  of  a  lessor  of  a 
house  that  it  is  reasonably  fit  for  habitation,  or  that  the 
house  will  endure  during  the  term,  or  that  the  lessor  will  do 
any  repairs  whatever :  Oott  v.  Oandy  (*) ;  Sutton  v.  Terrb- 
pie  (').  The  defedants  suffer  the  same  hardship  as  the 
plaintiff.  They  have  no  control  over  this  party  wall,  which 
passed  under  the  demise  to  Smith,  and  they  cannot  be 
charged  with  negligence  in  making  such  a  demise.  If  the 
defendants  had  been  guilty  of  any  act  by  which  the  sup- 
port afforded  by  the  wall  was  affected,  the  case  might  be 
different,  but  they  are  charged  with  a  mere  omission  to 
repair.  In  the  notes  to  Pornfret  v.  Ricroft  (')  this  distinc- 
tion is  pointed  out.  It  is  there  said,  that  the  maxim,  Sic 
utere  tuo  ut  alienum  non  IcBdas^  almost  always  applies  to 
some  act  which  is  done  by  one  man  to  the  prejudice  of 
240]    *another,  and  reference  is  made  to  the  dictum  of 

(»)  1  Saund.,  322;  Wms.  Notes,  669.  («)  2  E.  <fe  B.,  845;  23  L.  J.  (Q.B.),  1. 

(*)  8  T.  R.,  766.  (»)  12  M.  <fe  W.,  62. 

(»)  2  H.  A  N.,  6;  27  L.  J.  (Ex.),  73. 
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Parke,  B.,  that  if  the  owner  of  a  house  granted  an  upper 
room,  with  a  reservation  of  the  lower  room,  he  would  be 
liable  to  an  action  of  covenant  if  he  were  to  remove  the  sup- 
ports of  the  upper  room :  Harris  v.  Ryding  (*).  Tha  same 
distinction  between  active  interference  and  passive  omission 
is  taken  in  cases  between  the  owner  of  a  mine  and  the  owner 
of  the  surface :  Caledonian  My.  Co.  v.  Sprott  (").  The  plain- 
tiff has  failed  to  provide  in  the  lease  for  this  contingency, 
and  must  take  the  consequences.  [He  also  cited  Alston  v. 
Or  ant  {^) ;  Boss  v.  Fedden  (*) ;  Gale  on  Easements,  3d  ed., 
pp.  426-429,  4th  ed.,  p.  478,  note.] 

Wilson^  in  reply,  cited  Cubitt  v.  Porter  (*). 

Cur.  adv.  rmlt. 

1876.  Jan.  16.  The  judgment  of  the  court  (Cockburn, 
C.J.,  Mellor  and  Quain,  J X)  was  delivered  by 

MELLOii,  J.:  In  this  case  we  are  of  opinion  that  our  judg- 
ment should  be  for  the  defendants. 

There  is  very  little  authority  directly  bearing  on  the  case, 
and  our  attention  was  carefully  called  to  all  that  is  to  be 
found  on  the  subject.  • 

The  Girdlers  Company  are  the  owners  in  fee  of  three  sev- 
eral houses  fronting  into  Basinghall  Street  in  the  city  of 
London,  being  Nos.  38,  40,  and  41,  and  are  also  the  owners 
of  a  large  gateway  fronting  to  the  street,  and  forming  the 
access  to  the  hall  and  other  premises  belonging  to  such  com- 

Eany.  The  hoijfee  No.  38  had,  on  the  20th  of  August,  1857, 
een  demised  for  a  term  of  twenty-one  years,  and  was  be- 
fore and  at  the  time  of  the  action  and  of  the  commission  of 
the  alleged  grievances  by  the  defendants  in  the  occupation 
of  a  person  named  Smitn,  as  assiguee  of  such  lease,  who  was 
bound  by  the  covenants  therein  to  repair  all  walls  and  party 
walls  thereto  belonging.  On  the  25tn  of  December,  1865,  a 
lease  was  granted  by  the  defendants  to  the  plaintiff  of  the 
house  No.  40,  which  was  then  in  his  occupation  for  a  term 
of  eleven  years,  subject  to  similar  covenants  for  repair  of 
walls  and  party  *walls,  as  in  the  lease  before  men-  [241 
tioned  to  have  been  made  to  Smith. 

It  was  agreed  by  the  counsel  that  the  wall  on  the  south 
side  of  the  gateway,  separating  it  from  No.  38,  v^as  a  party 
wall  between  the  gateway  and  the  house  No.  38  to  the 
height  of  the  first  floor. 

The  house  of  the  plaintiff,  being  No.  40,  was  iri  part  built 
on  the  level  of  the  street,  having  an  outer  door  into  Basing- 

(>)  6  M.  A  W.,  60,  71.  (*)  Law  Rep..  7  Q.  B.,  661. 

(«)  2  Macq.,  449.  (»)  8  B.  A  C,  267. 

(»)  8  E.  &  B.,  128 ;  28  L.  J.  (Q.B.),  168.  , 

16  Eng.  Rep.  39 
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hall  street ;  but  as  to  the  residue,*  was  built  so  as  to  extend 
in  part  over  and  above  the  first  floor  of  the  house  No.  41  (*) 
and  in  part  over  the  top  of  the  said  gateway  to  Girdlers 
Hall,  and  to  rest  on  the  south  side  upon  the  said  party  wall 
between  the  gateway  and  the  house  iNo.  38,  and  was  on  that 
side  built  so  as  to  dei)end  for  support  on  such  party  wall, 
and  was  on  that  side  supported  by  it,  which  wall,  higher 
up  and  above  the  level  oi  the  gateway  was  the  i)arty  wall 
between  the  plaintiff's  house  and  house  No.  38  in  the  occu- 
pation of  Smith. 

There  was  a  covenant  in  the  plaintiff's  lease  to  repair  walls 
and  party  walls,  but  it  was  admitted  that  it  did  not  extend 
to  the  wall  dividing  the  gateway  from  No.  38,  neither  was 
there  any  covenant  by  the  defendants  to  keep  that  party 
wall  in  repair  or  to  maintain  it  as  a  support  to  the  plaintiff's 
house.  The  several  houses  and  premises  were  all  erected 
about  200  years  ago,  and  have  always  since  been  the  prop- 
erty of  the  defendants.  On  the  14th  of  February,  1874,  the 
the  plaintiff  discovered  that  the  walls  of  that  portion  of  No. 
40  which  was  above  the  said  gateway  jf  the  defendants  were 

fiving  way,  and  they  continued  to  do  so- until  the  16th  of 
[arch  following,  when  the  plaintiff,  who  kept  a  boarding 
house,  was  compelled  to  dismiss  his  boarders  and  to  remove 
elsewhere  in  consequence  of  the  insecure  condition  of  his 
house,  No.  40.  The  damage  to  the  plaintiff's  house  was 
occasioned  by  the  failure  of  the  support  hej»tofore  afforded 
by  the  party  wall  between  the  defendant's  gateway  and  the 
house  No.  38.  That  wall  had  split  internally  and  bulged 
in  consequence  of  the  j)ressure  upon  it  from  the  plaintiff's 
premises  and  the  defective  quality  of  the  brickwork. 

The  plaintiff  brought  his  action  against  the  defendants  to 
recover  damages  sustained  by  reason  of  the  failure,  as  he 
242}  alleged,  of  the  ^defendants  efficiently  to  support  the 
house  so  demised  by  them  to  him. 

The  question  which  we  have  to  decide  is  whether,  in  the 
absence  of  an  express  covenant,  there  is,  under  the  circum- 
stances of  the  case,  any  implied  covenant  or  grant  on  the 
part  of  the  defendants  to  support  and  maintain  the  wall  in 
question,  so  as  to  prevent  any  sinking,  or  bulging,  or  other 
structural  injury  to  the  plaintiff's  house  by  reason  of  the 
failure  of  such  wall. 

It  was  contended  on  the  part  of  the  plaintiff  that,  con- 
sidering the  peculiar  character  of  the  structure  of  the  plain- 
tiff's house,  there  must  necessarily  be  implied  in  the  demise 
to  him,  a  grant  or  covenant  on  the  deiendants'  part  that 

Q^  This  is  not  stated  in  the  case,  but  appeared  from  a  plan  attached  to  it. 
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they  would  by  means  of  such  wall  eflBciently  support,  dur- 
ing the  term,  the  plaintiflf's  house,  so  as  to  prevent  injuries 
of  the  character  which  did  in  fact  happen  to  it ;  and  he 
further  contended  that  this  must  be  so  in  a  case  in  which 
the  plaintiff  had  covenanted  with  the  defendants  to  repair 
and\eep  in  repair  the  house  so  demised  to  him,  which  it 
was  impossible  for  him  to  do,  unless  the  defendants  effi- 
ciently supported  the  wall  on  which  it  in  great  measure 
rested. 

It  was  contended  by  the  other  side  that  there  was  no  such 
implied  grant  or  covenant  as  was  asserted  on  the  part  of  the 
plaintiff's  counsel,  and  that  it  did  not  differ  from  the  case 
of  the  demise  of  an  ordinary  house,  in  which  no  obligation 
rests  on  the  landlord  to  do  substantial  repairs,  even  after 
notice  that  the  condition  of  the  premises  was  dangerous: 
Goti  V.  Qandy  ('),  Pom/ret  y.  Bier  oft  {^)y  per  Twysden,  J., 
whose  reasons  and  opinions,  having  been  overruled  in  the 
court  below,  were  supported  by  the  Exchequer  Chamber, 
and  the  judgment  of  tne  court  below  was  reversed. 

It  was  ingeniously  contended  by  Mr.  Wilson  that  this  case 
differed  from  that  of  Pomfret  v.  Microft  (*),  inasmuch  as  the 
plaintiff  had  in  this  case  entered  into  an  express  covenant 
with  the  defendants  to  repair  the  house  demised  to  him,  and 
that  he  could  not  perform  his  covenant  unless  the  defen- 
dants were  under  a  duty  to  support  his  house. 

We  think,  however,  although  it  might  be  an  answer  to 
an  action  for  non-repair  by  the  defendants  against  the 
plaintiff  that  the  repair  had  been  rendered  impossible  by  the 
neglect  of  some  ^precedent  obligation  on  the  part  [243 
of  the  defendants,  still  that  no  such  obligation  can  be  im- 
plied, and  that  a  special  covenant  alone  could  impose  such 
a  liability. 

It  was  further  contended  that  the'  circumstances  of  this 
case  distinguished  it  in  principle  for  the  reasons  assigned 
by  Twysden,  J.,  in  Pomfret  y^  Ricrofti^),  namely,  that  in 
the  present  case  the  defective  wall  having  become  a  party 
wall  by  the  effect  of  the  demise  to  the  occupier  of  No.  38, 
the  plaintiff  was  prevented  from  interfering  to  repair  the 
party  wall  himself,  and,  therefore,  had  no  remedv. 

It  may  be  open  to  doubt  whether  the  support  oi  the  plain- 
tiff's house  and  the  party  wall  was,  strictly  speaking,  in  the 
nature  of  an  easement  or  not,  but  assuming  that  the  right 
of  support  in  this  case  is  in  the  nature  of  an  easement, 
founded  on  implied  grant,  it  is  well  established  that  there  is 
no  obligation  to  repair  on  the  part  of  the  owner  of  the  ser- 

0)  2  E.  &  B.,  846;   23  L.  J.  (Q.B.),  1.        («)  1  Saund.,  322;  Wms.  Notes,  667. 
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vient  tenement,  but  the  owner  of  the  dominant  tenement 
must  repair,  and  that  he  may  enter  on  the  land  of  the  owner 
of  the  servient  tenement  for  that  purpose :  Pomfret  v. 
BicrofiQ).  We  think  that  the  demise  to  Smith,  and  the 
fact  that  the  wall  may  have  become  a  party  wall  under  that 
demise,  does  not  aflfect  the  question.  The  defendants  had  a 
right  to  repair  the  party  wall  as  between  themselves  and 
Smith,  or  if  it  was  in  a  ruinous  state,  to  take  it  down  and 
rebuild  it  without  being  trespassers:  Cubitt  v.  Porter {*)^ 
Stedrnan  v.  Smith  (') ;  and  we  think  that  the  plaintiff  might 
exercise  whatever  right  of  repair  the  defendants  had  in  order 
to  preserve  his  easement. 

It  was  admitted  by  the  defendants'  counsel  that  they  could 
in  no  respect  do  anything  to  withdraw  or  aflfect  the  support 
rendered  by  the  party  wall  to  the  plaintiffs  house  ;  but  he 
contended  that  no  other  or  further  obligation  could  be  im- 

Slied  against  them,  and  this  being  our  opinion,  the  defen- 
ants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  Nelson^  Son  &  Hastings. 
Solicitor  for  defendants :  PhilbricTc. 

(J)  I  SauncL,  322;  Wms.  Notes,  557.  («)  8  B.  A  C,  261 

(»)  8  E.  A  B.,  1 ;  26  L.  J.  (Ex.),  814. 
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244]  *Thiis  and  Others  v.  Byers. 

BStdp  and  Sfiipping — Charterpariy — Liability  of  CTuirterer  for  Delay  in  unloading 
caused  by  bad  WeaUier. 

By  a  charterparty  for  a  voyage  with  a  cargo  of  timber  from  Pcnsacola  to  a  safe 
port  in  the  United  Kingdom  "sixteen  working  days  were  to  be  allowed  the  mer- 
chants for  loading  the  ship  at  Pensacola,  and  to  be  discharged  at  such  wharf  or  dock 
as  the  charterers  may  direct,  always  afloi^t,  in  fourteen  like  days,  and  ten  days  on 
demurrage  over  and  above  the  said  lying  days  at  £10  per  day." 

The  ship  was  ordered  to  M.,  and  arrived  at  the  usual  place  of  discharge  in  the 
river  and  began  unloading.  It  was  the  duty  of  the  master  to  put  the  timber  over 
the  ship's  side,  and  form  it  into  rafts,  and  the  charterer  was  to  send  tugs  and  take  the 
rafts  away.  During  the  unloading  bad  weather  came  on,  and,  though  the  ship  did 
not  leave  her  anchorage,  the  rafts  could  not  be  formed,  and  the  cliarterer  therefoi*e 
could  not  do  his  part  in  taking  the  timber  away.  The  bad  weather  caused  a  delay 
of  four  days  in  discharging  the  ship.  An  action  having  been  brought  by  the  ship- 
owner against  the  charterer  for  the  four  days  demurrage : 

Held,  that,  where  a  given  number  of  days  is  allowed  to  the  charterer  for  unload- 
ing, a  contract  is  implied  on  his  part  that,  from  the  time  when  the  ship  is  at  the 
usual  place  of  discharge,  he  will  take  the  risk  of  any  ordinary  vicissitudes  which 
may  occur  to  prevent  his  releasing  the  ship  at  the  expiration  of  the  lay  days ;  and 
the  defendant,  therefore,  was  liable  for  the  four  days  demurrage. 
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First  count,  for  not  unloading  and  discharging  the  carg6 
of  a  ship  of  the  plaintiffs  within  the  fourteen  lying  days 
allowed  by  the  plaintiffs  to  the  defendant  for  so  doing  by 
agreement  between  them. 

Second  count,  for  demurrage. 

Pleas,  inter  alia,  to  the  first  count :  1.  That  the  defendant 
did  not  agree  as  alleged.  3.  That  the  plaintiffs  were  not 
ready  and  willing  to  permit  the  defendant  to  unload  the 
ship.  4.  That  defendant  was  prevented  from  unloading 
solely  by  the  acts  and  defaults  of  the  plaintiffs  and  their 
servants.     5.  To  the  rest  of  declaration  never  indebted. 

Issue  joined. 

At  the  trial  before  Grove,  J.,  at  the  Michaelmas  sittings  in 
London,  it  appeared  that  the  defendant  chartered  the  plain- 
tiffs' vessel  on  the  31  st  of  January,  1874,  for  a  voyage  from 
Pensacola  to  any  safe  port  in  the  United  Kingdom,  as 
ordered,  with  a  cargo  of  pitch  pine  timber. 

*In  the  charterparty  was  the  following  clause:  [245 
"  Sixteen  working  days  are  to  be  allowed  the  said  merchants 
(if  the  ship  is  not  sooner  dispatched)  for  loading  the  ship  at 
Pensacola,  and  to  be  discharged  at  such  wharf  or  dock  as 
the  charterers  may  direct,  always  afloat,  in  fourteen  like 
days,  and  ten  days  on  demuirage  over  and  above  the  said 
lying  days,  at  £10. per  day." 

The  vessel  was  ordered  to  Middlesborough,  and  arrived  at 
the  usual  place  of  discharge  in  the  river  Tees,  and  began 
discharging.  It  was  the  master's  duty,  by  the  practice  of 
the  port,  to  put  the  timber  over  the  ship's  side  and  form  it 
into  rafts,  and  the  consignees  then  sent  steam  tugs  to  carry 
it  away.  After  the  discharging  had  begun  rough  weather 
came  on,  during  which  the  master,  though  ready,  was  una- 
ble to  put  the  timber  over  the  side  and  form  it  into  rafts, 
and  consequently  it  was  not  possible  for  the  charterers  to 
take  any  timber  away,  though  the  ship  remained  at  liei* 
anchorage  and  the  tugs  could  have  towed  the  timber  away 
if  it  could  have  been  formed  into  rafts.  The  unloading  was 
thus  delayed  owing  to  the  rough  weather  four  days. 

On  the  other  part  of  the  case,  on  which  no  point  of  law 
arose,  a  verdict  was  found  for  the  plaintiffs  for  £41  145.  6^., 
and  a  verdict  was  taken  for  £81 14^.  6d.,  and  judgment  di- 
rected for  that  amount,  with  leave  to  defendant  to  move  to 
reduce  the  amount  by  £40,  being  four  days  demurrage  at 
£10,  if  the  court  should  be  of  opinion  that,  on  the  true  con- 
struction of  the  charterparty,  the  defendant  was  not  respon- 
sible for  the  delay  occasioned  by  the  bad  weather. 

Notice  of  motion  was  given  pursuant  to  the  leave  reserved, 
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on  the  ground  that  the  defendant  was  not  responsible  for 
the  ship's  detention  during  the  days  in  which  tne  ship  was 
not  ready  to  unload,  raft,  and  deliver  the  cargo  ;  and  on  the 
ground  that  those  only  of  the  lying  days  were  to  be  reck- 
oned as  against  the  charterer  during  which  the  ship  was  so 
ready  to  unload,  raft,  and  deliver  cargo. 

Feb.  16.  C.  litcsselly  Q.C.  (with  him  Edward  Pollock\  in 
support  of  the  motion :  The  defendant  is  not  liable  for  the 
delay  in  unloading  the  ship  where  the  unloading,  as  here, 
is  the  common  employment  of  the  ship  and  freighter.  It 
246]  was  the  duty  of  the  *ship  to  discharge  the  timber 
over  the  side  and  form  it  into  rafts,  and  then  of  the  defen- 
dants, the  charterers,  to  send  tugs  and  take  it  away. 

[Blackburn,  J.:  Neither  party  w^as  to  blame  for  not 
working  during  the  stormy  weather.] 

The  default  was  in  the  ship ;  for  if  the  rafts  had  been 
formed  the  tugs  could  have  towed  them  away.  The  un- 
loading being  the  common  employment  of  both  parties 
neither  is  liable  for  delay  caused  by  vis  major :  Ford  v. 
Cotesworth  ('). 

[Blackburn,  J.:  There  were  no  lay  days  for  unloading 
stipulated  for  there.  The  days  are  named  on  purpose  to 
prevent  these  kinds  of  disputes. 

Lush,  J.:  When  a  certain  number  of  days  for  unloading 
are  allowed,  does  not  that  mean  that  the  charterer  under- 
takes to  unload  in  that  time  or  pay  demurrage?] 

No  doubt  that  was  what  was  held  in  Randall  v.  Lynch  (*) 
and  Leer  v.  Tates  (*).  In  the  first  case.  Lord  EUenborough 
ruled  that  the  freighter  was  liable  for  demurrage  when  tiie 
unloading  was  delayed  by  the  crowded  state  of  the  dock. 
And,  in  the  other,  the  Court  of  Common  Pleas  went  so  far 
as  to  hold  that  the  freighter  was  liable  where  the  delay  in 
getting  the  defendant's  goods  out  was  caused  by  the  goods 
of  other  consignees  being  above  them.  But  in  Abbott  on 
Shipping,  11th  ed.,  p.  275,  it  is  said  that  the  decisions  in 
those  cases,  and  the  cases  which  followed  upon  them,  have 
been  much  doubted ;  and  the  cases  of  Rogers  v.  Hunter  {*) 
and  Dohson  v.  Droop  (')  are  cited,  in  whicli  Lord  Teuterden 
expressly  dissented  from  the  doctrine  that  there  was  an  ab- 
solute contract  by  the  freighter  to  unload  within  the  stipu- 
lated time  where  the  unloading  was  prevented  by  the  goods 
of  other  consignees. 

(')  Law  Rep.,  4  Q.  B.,  127;  Law  Rep.,        (^)  MocmI.  A  M.,  63,  65. 
5  Q.  B.,  644.  (»)  Mood.  &  M.,  441,  443;    4  C.  A  P., 

(«)  2  Camp.,  362.  356.  112. 

O  3  Tuunt.,  387. 
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Her  Schelly  Q.C.,  and  SvMon^  showed  cause :  When  a  cer- 
tain number  of  days  are  given  for  unloading,  the  lay  days 
begin  from  the  time  the  ship  is  ready  to  discharge,  and  the 
charterer  is  responsible  if  he  detain  the  vessel  beyond  the 
giten  number  oi  days,  however  the  delay  may  be  occasioned, 
unless  by  the  act  of  the  shipowner. 

♦[Blackburn,  J.:  By  the  mode  of  discharge  at  [247 
the  port  of  Middlesborough  it  was  the  shipowner's  duty  to 
deliver  the  timber  over  the  side  and  make  it  into  rafts.] 

No  doubt ;  but  it  was  not  the  master's  fault  that  he  could 
not  deliver ;  it  was  owing  to  the  tempestuous  weather,  in 
other  words,  neither  party  was  in  fault,  and  the  conse- 
quences of  the  delay  must  fall  on  the  charterer.  In  Brown 
y.  Johnson  (*)  delay  was  occasioned,  after  the  ship  was  placed 
in  dock,  by  reason  of  her  being  unable  to  get  to  a  berth 
from  the  crowded  state  of  the  dock ;  and  it  was  held  that 
the  lay  days  ran  from  the  entry  into  dock.  There,  lust  as 
here,  neither  party  were  in  fault,  but  the  loss  was  held  to 
fall  on  the  charterer.  The  principle  of  that  case  was  ex- 
pressly adopted  in  Tapscott  v.  Balfour  (')  ^nd  AsTicroft  v. 
Crow  Orchard  Colliery  Co.  (*).  "Weather  permitting," 
might  have  been  added  as  an  exception  ;  but  the  charterer 
is  bound  to  load  and  unload  in  the  given  days  or  pay 
demurrage,  unless  prevented  by  anything  coming  expressly 
within  the  exception.  In  FenwicJc  v.  Schmalz  (*),  "  riots, 
strikes,  or  any  other  accidents  beyond  the  charterer's  con- 
trol," were  excepted,  and  a  snow-storm  was  held  not  to  come 
within  the  exception ;  and  that  case  is  therefore  an  author- 
ity that  the  charterer  is  answerable  for  delay  in  unloading 
owing  to  bad  weather.  This  was,  in  fact,  taken  as  clear 
law  as  long  ago  as  Randall  v.  Lynch  (*).  Lord  Ellen- 
borough  there  said:  "The  queTstion  is,  whether  the  deten- 
tion of  the  ship,  arising  from  the  inability  of  the  London 
Dock  Company  to  discharge  her  is,  in  point  of  law,  impu- 
table to  the  freighter ;  and  I  am  of  opinion  that  the  person 
who  hires  a  vessel  detains  her,  if  at  the  end  of  the  stipulated 
time  he  does  not  restore  her  to  the  owner.  He  is  responsi- 
ble for  all  the  various  vicissitudes  which  may  prevent  him 
from  doing  so.  While  the  goods  remained  on  board  the 
vesiiel  in  the  London  Docks  it  was  impossible  for  the  plain- 
tiff (the  owner)  to  make  use  of  her,  and  to  jU  intents  and 
purposes  she  was  detained  by  the  defendant.  When  she 
was  brought  into  the  docks  all  had  been  done  which  de- 

(J)  10  M.  A  W.,  331.  («j  Law  Rep.,  3  C.  P.,  313. 

(«)  Ijiw  Rup.,  8  C.  P.,  46.  (»)  2  Cainp.,  nt  pp.  355-356. 

(»)  Law  Rep.,  9  g.  B.,  640. 
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pended  upon  the  plaintiff,  and  the  dock  company  were  the 
248]  defendant' s  agents  for  the  delivery.  The  *defendant 
is  as  much  responsible  for  a  delay  arising  from  want  of  a 
berth,  as  if  it  had  arisen  from  tempestuous  weather  or  any 
other  cause."  It  is  a  fallacjr  to  say  that  because  it  is  the 
duty  of  the  shipowner  in  this  particular  case  to  assist  in  the 
delivery,  that  tnerefore  the  charterer  is  not  responsible  if 
delay  occurs  owing  to  no  default  of  the  shipowner ;  although 
it  was  the  duty  of  the  master  and  crew  to  deliver  the  timber 
and  form  it  into  rafts,  yet,  as  they  were  ready  and  waiting, 
the  delav  was  not  theirs.  Suppose  the  cargo  had  been  a 
perishable  cargo,  which  was  to  be  delivered  over  the  ship's 
side  into  lighters,  if  wet  weather  prevented  this  being  done 
the  consequences  of  the  delay  must  fall  on  the  charterers. 
Barker  v.  Hodgson  (')  and  Barret  v.  Button  (')  were  de- 
cided on  the  same  principle  as  Randall  v.  Lynch  (').  In 
Barret  v.  Button  ('),  Gibbs,  C.  J.,  held  that  where  a  certain 
number  of  running  days  were  allowed  for  loading,  the 
freighter  is  liable  for  delay  caused  by  the  impossibility  of 
loading  owing  to  ice  in  the  river.  The  present  case  is  not 
distinguishable  in  principle  by  the  simple  fact  that  it  is  the 
acts  of  the  master  and  crew  in  making  the  delivery  that  are 
directljr  prevented,  and  not  the  acts  of  the  defendant  in 
accepting  it. 
(7.  Mussel^  Q.C.J  in  reply. 

Our,  adv,  milt, 
• 

March  6.  The  judgment  of  the  Court  (Blackburn  and 
Lush,  JJ.)  was  delivered  by 

Lush,  J.  (') :  This  is  an  action  for  demurrage.  The 
verdict  was  entered  for  the  plaintiff  for  £81  14^.  66?.,  leave 
being  reserved  to  the  defendant  to  reduce  the  amount  by 
£40,  being  for  four  days  detention,  at  the  stipulated  rate  of 
£10  per  day ;  and  the  question  is,  whether,  when  a  charter- 
party  allows  a  given  number  of  days  for  discharging  the 
cargo,  the  charterer  or  the  shipowner  takes  the  risks  of 
casualties  in  the  weather  which  interrupt  the  process  of 
unloading. 

The  charterparty  was  for  "a  voyage  from  Pensacola  to  a 
safe  port  in  the  United  Kingdom,  as  ordered,  with  a  cargo 
of  timber. 

249]     *The  clause  upon  which  the  question  turns  is  in 
these  words :  ''Sixteen  working  days  to  be  allowed  the  said 

(')  3  M.  4  a,  267.  (-•)  The  judgment  was  read  by  Archi- 

(•^)  4  Camp.,  833.  bald,  J. 

(3)  2  Camp.,  352,  356. 
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merchants  (if  the  ship  is  not  sooner  dispatched)  for  loading 
the  ship  at  Pensacola,  and  to  be  discharged  at  such  wharf 
or  dock  as  the  charterers  may  direct,  always  afloat,  in 
fourteen  like  days,  and  ten  days  on  demurrage  over  and 
above  the  said  lying  days,  at  £10  per  day." 

The  ship,  having  been  ordered  to  Middlesborough,  arrived 
at  the  usual  place  of  discharge  in  the  river,  and  commenced 
the  unloading.  It  was  the  duty  of  the  master  to  put  the 
timber  over  tne  ship,  and  form  it  into  rafts,  and  the  char- 
terer was  to  take  the  rafts  away. 

In  the  course  of  the  unloading,  bad  weather  came  on,  and, 
though  the  ship  did  not  leave  her  anchorage,  the  rafts  could 
not  be  formed,  and  the  charterer  consequently  could  not  do 
his  part  in  taking  the  timber  away.  The  bad  weather  caused 
a  delay  of  four  days  in  discharging  the  ship  ;  and  the  con- 
tention of  the  defendant  was,  that,  as  he  was  not  in  default, 
but  was  ready  to  receive  the  timber,  but  the  master  was  not 
ready  to  deliver  it,  the  time  lost  in  consequence  of  the  bad 
weather  ought  not  to  be  reckoned  as  part  of  the  fourteeh 
davs. 

We  took  time  to  look  into  the  authorities,  and  are  of 
opinion  that,  where  a  given  number  of  days  is  allowed  to 
the  charterer  for  unloading,  a  contract  is  implied  on  his 
part,  that,  from  the  time  when  the  ship  is  at  the  usual  place 
of  discharge,  he  will  take  the  risk  of  any  ordinary  vicissi- 
tudes which  may  occur  to  prevent  him  releasing  the  ship  at 
the  expiration  of  the  lay  days.  This  is  the  doctrine  laid 
down  by  Lord  Ellenborough  in  Randall  v.  Lynch  ('),  which 
was  upheld  by  this  court;  and  it  has  been  accepted  as  the 
guiding  principle  ever  since :  see  Leer  v.  Yates  ('),  Harper 
V.  McCarthy  (),  Brown  v.  Johnson  (*),  and  the  other  cases 
cited  in  the  argument. 

The  obvious  convenience  of  such  a  rule,  in  preventing 
disputes  about  the  state  of  the  weather  on  particular  days, 
or  particular  fractions  of  days,  and  the  time  thereby  lost  to 
the  charterer  in  the  course  of  the  discharge,  makes  it  highly 
expedient  that  this  ^construction  should  be  adhered  [250 
to,  whatever  may  be  the  form  of  words  used  in  the  par- 
ticular charterparty. 

The  judgment  of  the  court  will,  therefore,  be  for  the 
plaintiffs  for  the  full  amount. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  IngUdew^  Iiice  &  Greening, 

Solicitor  for  defendant :  Cree. 

0)  2  Camp..  352,  365.  (3)  2  B.  &  P.  (N.U.),  258,  261 

(«)  3  Taunt.,  887.  (*)  10  M.  <fe  W.,  331. 

16  Eng.  Rep.  40 
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[1  Queen's  Bench  Division,  262.] 

Jan.  17,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

252]    *Weight  V.  The  London  and  North  Western 
Railway  Company  ('). 

Negligmce — Master  and  Servant — lAcensee — Railway  Company,  DtUy  of,  towards 
Cuetomer  assisting  Railway  Servants  in  delivering  his  Goods. 

The  plaintiff  sent  a  heifer  (which  was  put  into  a  horse-box)  by  defendants'  rail- 
way to  their  P.  station.  On  the  arrival  of  the  train  at  the  station,  there  being  only 
two  porters  available  to  shunt  the  horse-box  to  the  siding,  from  which  alone  the 
heifer  could  be  delivered  to  the  plaintiflf,  in  order  to  save  delay  he  assisted  in  shunt- 
ing the  horse-box,  and  while  he  was  so  assisting  he  was  run  against  and  injured 
through  a  train  being  negligently  allowed  by  the  defendants'  servants  to  come  out 
of  the  siding.  There  was  evidence  that  the  station  master  knew  that  the  plaintiff 
was  assisting  in  the  shunting,  and  assented  to  his  doing  so : 

JTeld,  affirming  the  decision  of  the  Queen's  Bench,  that  the  plaintiff  was  not  a 
mere  volunteer  assisting  the  defendants'  servants,  but  was  on  the  defendants'  prem- 
ises with  their  consent  for  the  purpose  of  expediting  the  delivery  of  his  own  goods ; 
and  the  defendants  were  th^efore  liable  to  him  for  the  negligence  of  their  servants, 
according  to  the  principle  of  Holmes  v.  North  Eastern  Ry.  Co.  (Law  Rep.,  4 
Ex.,  254;  6  Ex.,  123). 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
discharging  a  rule  to  enter  a  verdict  for  the  defendants  ("). 

At  the  trial  before  Pollock,  B.,  at  the  Cumberland  Sum- 
mer Assizes,  1874,  it  appeared  that  the  plaintiff,  on  the 
27th  of  March,  1873,  sent  a  heifer  by  the  defendants'  rail- 
way to  their  Penrith  station.  On  the  arrival  of  the  train 
at  the  station  between  8  and  9  p.m.,  the  horse-box  into 
which  the  heifer  had  been  put  had  to  be  shunted  from  the 
line  to  a  siding  in  order  to  get  the  heifer  out.  The  station 
is  a  small  one,  and  there  were  only  one  or  two  porters  avail- 
able to  shunt  the  horse-box,  and  the  plaintiff,  who  had 
travelled  by  the  same  train,  beinff  desirous  of  getting  his 
heifer  without  delay,  assisted  in  shunting  the  horse-box  to 
the  siding,  from  which  alone  the  heifer  could  be  delivered 
to  him  ;  while  he  was  doing  so  the  horse-box  was  run  into 
by  a  train  which  had  been  negligently  allowed  by  the  de- 
fendants' servants  to  come  out  of  the  siding ;  and  the  horse- 
box was  driven  against  the  plaintiff  and  seriously  injured 
253]  him.  There  was  evidence  that  it  *was  the  practice 
at  the  Penrith  station  for  persons  having  cattle,  &c.,  car- 
ried by  the  defendants'  railway  to  assist  in  shunting  the 
trucks ;  and  there  was  evidence  that  on  this  particular  occa- 
sion the  station  master  was  aware  that  the  plaintiff  was  tak- 
ing part  in  the  shunting,  and  had  assented  to  his  doing  so. 

(')  Affirming  18  Eng.  Rep.,  245.  (*)  Law  Rep.,  10  Q.  B.,  298. 
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The  defendants  called  no  evidence. 

The  learned  judge  was  of  opinion  that  the  case  was  not 
governed  by  Degg  v.  Midland  By.  Co.  (*),  and  directed  a 
verdict  for  the  plaintiff,  the  only  auestion  left  to  the  jury, 
by  consent,  being  the  amount  of  damages,  which  they 
assessed  at  £1,629  ;  leaye  being  reserved  to  move  to  enter  a 
nonsuit  or  a  verdict  for  the  defendants. 

A  rule  was  obtained  accordingly,  on  the  ground  that  the 
J)laintiff  was  assisting  the  servants  of  the  defendants,  and 
was  in  the  same  position  as  the  servants ;  and  that  there 
was  no  evidence  of  the  negligence  of  any  persons  for  whose 
negligence  the  defendants  were,  under  the  circumstances, 
liable. 

This  rule  the  Court  of  Queen's  Bench  discharged  on  the 
3d  of  May,  1875  0. 

AspinaU^  Q.C.,  and  Ovlly^  in  support  of  the  motion: 
The  case  is  governed  by  Degg  v.  Midland  JRy.  Co.  (*),  which 
decides  that  a  person  who  assists  the  defendants'  servants 
cannot  be  in  a  better  position  than  the  servants,  and  must 
take  his  chance  of  any  negligence  of  the  servants,  just  as 
if  he  were  a  fellow  servant. 

[Lord  Coleridge,  C.J.:   The  Court  of  Queen's  Bench 
held  that  the  case  was  within  the  principle  of  Holmes  v. . 
North  Eastern  Ry.  Co.  (*),  which  was  a  case  in  the  Ex- 
chequer Chamber.] 

Degg  v.  Midland  JRy.  Co.  (')  was  affirmed  in  the  Ex- 
chequer Chamber  by  Potter  v.  Faulkner  {^).  Holmes  v. 
North  Eastern  By.  Co.  (")  was  not  the  case  of  negligence  of 
fellow  servants ;  the  defendants'  premises  were  in  an  inse- 
cure condition,  and  it  was  held  that  the  defendants  having 
invited  or,  at  least,  allowed  the  plaintiff,  for  a  lawful  pur- 
pose, to  go  upon  them,  they  were  auswerable  for  the  in- 
jury he  sustained  owing  to  the  insecure  state  of  the 
*premi8es.  That  is  a  very  different  case  from  the  [254 
present,  where  the  iniury  arises  not  from  the  state  of  the 

S remises,  but  from  tne  negligence  of  servants.  The  evi- 
ence  as  to  the  practice  at  the  station  is  immaterial,  as  it 
was  not  shown  that  the  plaintiff  knew  of  it.  Then,  assum- 
ing that  there  was  assent  on  the  part  of  the  station  master 
to  the  plaintiff's  assisting  in  the  shunting,  and  assuming 
that  the  station  master  represents  the  defendants,  still  the 
plaintiff  is  not  the  less  a  volunteer  ;  or,  rather,  all  that  the 
defendants  can  be  taken  to  have  assented  to  is,  that  the 
plaintiff  should  be  allowed  to  assist  the  defendants'  ser- 

(»)  1  ir.  k  N.,  773;  26  L.  J.  (Ex.),  171.         f)  I.nw  Ui-p..  4  Kx.,  254;    fi  Kx.,  123. 
O  Law  Hop.,  10  Q,  B.,  298.  O  1  B.  «fe  S.,  8U0;  31  L.  J.  (Q.B.),  30. 
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vants  in  order  to  expedite  the  delivery  of  his  heifer,  and  if 
so,  he  was  merely  in  the  same  position  as  one  of  the  ser- 
vants. 

Her  Schelly  Q.C.,  and  Crompton^  for  the  plaintiflf,  were 
not  heard. 

Lord  Coleridge,  C.J.:  I  am  o^  opinion  that  the  jndg- 
merit  of  the  Court  of  Queen's  Bench  must  be  aflBrmed.  The 
facts  of  the  case  are  substantially  correctly  stated  in  the 
report  in  Law  Rep.,  10  Q.B.,  298.  It  is  immaterial  whether 
there  was  only  one  or  two  porters.  The  plaintiff  assisted  in 
the  shunting  of  the  horse-box  in  which  nis  heifer  was,  and 
that  this  was  done  with  the  assent  of  the  station  master  is 
proved  by  evi<ience  which  satisfied  the  Court  of  Queen's 
Bench  and  which  satisfies  us :  for  had  it  not  been  so  he 
would  no  doubt  have  been  called  as  a  witness,  and  it  is  to 
be  observed  that  the  defendants  called  no  evidence.  It  was 
also  proved  that  it  was  the  common  practice  for  persons  to 
assist  in  shunting  the  cattle  trucks,  but  this  is  immaterial, 
as  the  station  master  must  be  taken  to  have  assented  to  the 
plaintiff  doing  so  on  the  present  occasion.  While  the 
plaintiff  was  thus  assisting  m  the  shunting,  he  was  injured 
through  the  admitted  negligence  of  the  defendants'  ser- 
vants. The  Court  of  Queen's  Bench  held  that  the  facts 
w^ere  distinctly  within  the  princii)le  of  Holmes  v.  North 
Eastern  Ry,  Co.  ('),  and  not  within  that  of  Degg  v.  Mid- 
land Ry,  Co,  (*).  The  principle  of  the  two  cases  is  very 
simple  and  plain,  and  free  from  all  difficulty,  and  we  have 
to  see  whether  the  facts  of  the  present  case  come  under  one 
or  other  of  the  two  principles.  The  facts  in  Holmes  v. 
255]  North  Eastern  My.  Co.  (')  were  ^extremely  like  the 
present ;  the  plaintiff  was  a  person  entitled  to  the  delivery 
of  a  wagon  oi  coals,  and  the  usual  mode  of  delivery  at  the 
tip  or  drop  was  impossible,  by  reason  of  the  crowded  state 
01  the  station,  and  he  was  allowed  by  the  company's  sta- 
tion master  to  go  to  another  place  where  the  wagon  was  to 
get  the  coals,  and  he  fell  through  into  a  hole,  owing  to  the 
negligent  keeping  of  the  defendants'  premises ;  and  it  was 
held  that  the  plaintiff  was  engaged  with  the  consent  of  the 
defendants  in  a  transaction  of  common  interest  to  both  par- 
ties, which  prevented  him  from  being  there  as  a  volunteer, 
and  entitled  him  to  have  the  defendants'  premises  kept  in 
a  reasonably  secure  condition.  Channell,  B.,  says:  ''In 
one  sense  the  plaintiff  was  a  licensee,  but  he  was  not  a 
TTiere  licensee,  and  the  word  mere  has  a  very  qualifying 
operation.     We  must  infer  from  the  silence  of  the  station 

(•)  Law  Rep.,  4  Ex.,  254  ;  6  Ex.,  123.         («)  1  H.  &  N.,  773 ;  26  L.  J.  (Ex.),  171. 
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master  that  he  acquiesced  in  the  plain  tiff's  going  on  to  the 
siding,  for  the  purpose  of  getting  coal  from  his  wagon  in 
the  way  in  which  he  did  get  it."  So  here  we  must  take  it 
that  the  station  master  acquiesced,  and  so  authorized  the 
way  in  which  the  plaintiff  assisted  in  getting  delivery  of 
his  heifer,  which  the  defendants  were  bound  to  deliver  to 
him.  I  may  observe  that  the  case  of  Holmes  v.  North 
Eastern  Ry,  Co.  (*)  is  one  of  the  greatest  authority,  because 
in  the  Exchequer  Chamber  seven  judges  affirmed  the  de- 
cision for  the  reasons  given  by  the  judges  in  the  Court  of 
Exchequer.  It  is  plain,  thereiore,  that  the  plaintiff  is  not 
acting  merely  as  a  volunteer,  in  which  case  ne  would  have 
been  botfnd  to  take  all  risks  upon  himself  which  he  met 
with  in  the  employment ;  nor  was  it  the  case  of  master  and 
servant,  in  which  case  the  defendants  would  not  have  been 
liable  for  the  negligence  of  a  fellow  servant.  But  the  de- 
fendants being  bound  by  contract  to  deliver  the  heifer  to 
the  plaintiff,  they,  by  their  representative,  the  station  mas- 
ter, allowed  the  plaintiff  to  take  part  in  the  delivery,  and 
they  were  therefore  bound  to  see  that^he  did  not  get  injured 
by  the  negligence  of  their  servants. 

James,  L.J.:  I  think  it  would  be  a  shocking  state  of  the 
law  if  a  person  in  the  position  the  plaintiff  was  could  not 
recover.  I  am  glad  to  find  that  the  case  of  Holmes  v.  North 
Eastern  Ry,  Co,  C)  *has  established  a  principle  within  [256 
which  this  case  lalls,  which  is  in  accordance  with  common 
sense. 

Mellish,  L.J.:  It  is  settled  hj  Degg  v.  Midland  Ry. 
Co,  (•)  and  Potter  v.  Faulkner  (")  that  if  a  man's  servant 
invites  a  friend  as  a  mere  volunteer,  for  his  own  amusement, 
as  it  were,  to  take  part  in  a  dangerous  duty,  and  he  meets 
with  injury  in  the  course  of  it,  the  master  is  not  liable.  The 
present  case  differs  in  several  essentials.  First,  the  plain- 
tiff was  not  a  mere  volunteer,  but  was  assisting  to  get  his 
own  heifer.  I  do  not  say  that  in  every  case  a  person  want- 
ing to  get  his  goods  off  the  railway  could  justify  his  being 
on  the  premises  assisting  the  railway  servants ;  but  there 
may  be  cases  in  which  it  would  be  but  reasonable  that  he 
should  interfere  and  assist  them  where  a  mere  stranger 
could  not.  Here  there  was  a  difficulty  in  getting  the  horse- 
box shunted ;  and  the  practice  at  the  station  was  to  allow 
persons  to  assist  in  getting  their  cattle  trucks  shunted ;  and 
m  the  present  case  the  station  master  was  standing  by  and 
made  no  objection  to  the  plaintiff's  assisting.     It  is  obvious 

(»)  Law  Rep.,  4  Ex.,  254 ;    6  Ex„  128.        («)  1  B.  «fe  S.,  800;  81  L.  J.  (Q.B.),  80. 
(»)  1  H.  <fc  N.,  773;  26  L.  J.  (Ex.),  171. 
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that  if  a  company  allow  persons  to  take  this  part  in  doing 
what  they  ought  to  do,  in  order  to  save  porters,  they  must 
take  upon  themselves  the  consequences  if  the  persons  are 
injured  by  the  negligence  of  the  company's  servants.  We 
had  a  case  in  this  court  a  few  weeks  ago  from  the  Common 
Pleas  Division,  on  appeal  from  a  county  court,  very  similar 
to  the  present,  in  which  the  station  master  of  a  railway  com- 
pany allowed  a  cart  and  horse  of  the  plaintiff's  to  go  to  a 
siding,  the  station  yard  being  crowded,  and  the  horse  met 
with  an  injury  owing  to  falling  down  an  unfenced  embank- 
ment; and  the  county  court  judge  held  the  defendants 
liable ;  and  we  refused,  as  the  Common  Pleas  had  done,  to 
interfere  (*). 

Baggallay,  J. a.,  concurred. 

Cleasby,  B.:  As  I  was  ene  of  the  judges  who  took  part 
•  in  the  decision  of  Holvies  v.  North  Eastern  Ry,  Co.  ("),  I 
257]  wish  to  add  a  *few  words  as  to  the  attempted  dis- 
tinction between  that  case  and  the  present.  Holmes  v. 
North  Eastern  Ry,  Co,  (')  was  a  case  rather  near  the  line  ; 
and  the  question  was  whether  there  was  such  a  relation  be- 
tween the  plaintiff  and  the  company  as  to  entitle  the  plain- 
tiff to  redress  for  negligence,  the  plaintiff  having,  to  a 
certain  extent,  had  an  option  of  doing  or  not  doing  what 
he  did.  It  seems  to  have  established  that  where  a  man  is 
on  the  premises  of  a  railway  company  for  the  purpose  of 
carrying  into  effect  a  contract  of  carriage  and  delivery,  and 
gets  the  assent  of  the  company  (as  indicated  by  the  usual 
course  of  business)  to  assist  in  the  delivery,  the  plaintiff  is 
entitled  to  redress  if  the  part  of  the  premises  where  he  is 
engaged  is  in  a  condition  which  is  dangerous  to  the  persons 
engaged  upon  it,  and  injury  ensues  to  him. 

We  have  therefore  this,  established  by  that  case,  that 
such  a  person  is  not  to  be  regarded  as  a  volunteer. 

In  the  present  case,  it  follows  that  if  the  injury  had  arisen 
from  the  condition  of  the  premises  being  dangerous,  the 
plaintiff  could  have  recovered.  But  this  distinction  is  now 
taken,  that  the  negligence  here  is  that  of  the  servants  of  the 
defendants ;  and  it  is  said  that,  as  the  plaintiff  was  assist- 
ing the  defendants'  servants  he  becomes  a  fellow  servant. 
But  this  distinction  makes  no  difference,  for  this  reason : 
persons  who  engage  in  work  with  fellow  servants  are  said 
to  take  the  chances  of  the  sort  of  negligence  which  thejr 
themselves  or  their  fellow  servants  may  be  guilty  of ;  and  it 
is  well  established  now  that  a  servant  cannot  recover  from 

(*)  See  Sharrock  v.  Loiidon  wtd  North  Western  Ry.  Co.,  1  C.  P.  D.,  70,  Y6. 
(*)  4  Law  Rep.,  4  Ex.,  264. 
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his  master  damages  in  respect  of  the  negligence  of  a  fellow- 
servant  :  Bartmishill  Coat  Co.  v.  Reid  C).  Is  the  plaintiff 
here  in  the  position  of  a  fellow  servant  ?  The  plaintiff  was 
in  that  position  in  Begg  v.  Midland  Railway  Company  C) 
and  in  Potter  v.  FavZkner  (M.  But  he  is  not  so  here.  He 
has  not  agreed  to  be  the  fellow  servant  of  the  defendants' 
servants.  But,  according  to  a  usual  practice,  he  has  assisted 
in  the  delivery  of  liis  own  goods,  on  his  own  behalf,  not  as 
a  servant  of  the  company.  On  the  evidence,  the  plaintiff 
assisted  either  according  to  the  usage  or  as  a  volunteer  ;•  and 
I  cannot  say  *that  the  only  effect  of  the  evidence  is  [258 
that  the  defendants  assented  to  his  being  in  the  position  of 
a  fellow  servant. 

Appeal  dismissed. 

Solicitors  for  plaintiff :   Johnston  &  Harrison^  for  Harri- 
son &  Little^  Penrith. 
Attorney  for  defendants :  R.  F.  Roberts. 

i})  8  Macq.,  266.  (»)  1  B.  «fe  S.,  800;  81  L.  J.  (Q.B.),  80. 

O  1  H.  A  N.,  773;  26  L.  J.  (Ex.),  171. 
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[in  the  courts  of  appeal.] 
Howell  v.  Coupland  ('). 


Contract  of  Sale,  Corutructixm  of— Sals  of  specific  Crop — Sale  of  "  Tvh)  Hundrect  7hn9 
of  Fotatoet  grovm  on  Sellef^s  Laxid  in  W" — Cottdition — On  failure  of  Crop  Setter 
excused  Performance, 

Defendant,  in  March,  agreed  to  sell  to  plaintiff  "  200  tons  of  regent  potatoes  grown 
on  land  belonging  to  defendant  in  W.,  at  £3  10<.  per  ton,  to  be  delivered  in  Septem- 
ber and  OctoTCr,  and  paid  for  as  taken  away."  In  March  defendant  had  sixty-eight 
acres  ready  for  potatoes,  which  were  afterwards  sown,  and  were  amply  sufficient  to 
have  grown  more  than  200  tons  in  an  ordinary  season ;  but  in  August,  without  any 
default  in  defendant,  the  disease  attacked  the  crop,  and  defendant  was  able  to  deliver 
Duly  about  eighty  tons  : 

Held,  affirming  the  decision  of  the  Queen's  Bench,  that  the  contract  was  for  pota- 
toes off  specific  land,  and  was  tlierefore  a  contract  for  a  part  of  a  specific  crop, 
although  not  sown  at  the  time ;  and  was  within  the  principle  of  Taylor  v.  CaldweU 
(8  B.  £  S.,  at  p.  838).  The  contract  was  therefore  subject  to  the  implied  condition 
that  the  parties  shall  be  excused  if  before  breach  performance  becomes  impossible 
from  the  perishing  of  the  thing  without  default  of  the  contractor. 

Appeal  by  the  plaintiff  from  the  decision  of  the  Court  of 
Queen's  Bench  making  absolute  a  rule  to  enter  the  verdict 
for  the  defendant  ('). 

The  plaintiff  is  a  potato  merchant  at  Holbeach,  Lincoln- 

(0  Affirming  10  Eng.  Rep.,  110.  («)  Law  Rep.,  9  Q.  B.,  462. 
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shire,  and  the  defendant  a  farmer  at  Whaplode,  in  the  same 
county. 

In  1872,  the  defendant,  at  the  proper  season,  and  in  the 
due  course  of  husbandry,  appropriated  between  eighty  and 
ninety  acres  of  land  for.  the  growth  pf  potatoes :  sixty-eight 
acres  at  Whaplode,  and  about  twenty  in  Holbeach. 

In  March  of  the  same  year  the  plaintiflE  and  the  defen- 
259]  dant  ^entered  into  the  following  contract :  '*  A  mem- 
orandum of  agreement,  made  this  day  of  1872, 
between  Robert  Coupland,  of  Whaplode,  and  John  Howell, 
of  Holbeach,  whereby  Robert  Coupland  agrees  to  sell,  and 
the  said  John  Howell  agrees  to  purchase,  200  tons  of  regent 

f)otatoes  grown  on  land  belonging  to  the  said  Robert  Coup- 
and  in  Whaplode,  at  and  after  the  rate  of  £3  10^.  6d.  per 
ton,  to  be  riddled  on  If  in.  riddle,  and  delivered  at  Holbeach 
railway  station,  good  and  marketable  ware,  during  tlie 
months  of  September  or  October,  as  the  said  John  Howell 
may  direct,  and,  under  hi^  direction,  the  purchaser  to  find 
riddles.  It  is  further  agreed  between  the  said  Robert  Coup- 
land  and  the  said  John  Howell,  that  the  said  potatoes  shall 
be  paid  for  when  and  as  they  are  taken  away.'^ 

At  the  time  of  making  the  contract,  out  of  sixty-eight 
acres  in  Whaplode,  twenty-five  were  actually  sown  with 
potatoes,  and  the  remaining  forty-three  acres  were  ready  for 
sowing.  The  forty- three  acres  were  afterwards  sown  in 
due  course,  and  the  whole  sixty-eight  acres  together  were 
amply  sufficient,  in  an  ordinary  season  and  in  the  ordinary 
course  of  cultivation,  to  produce  a  much  larger  quantity 
than  200  tons,  the  land  producing,  on  an  average,  seven  tons 
to  the  acre. 

In  July  and  August,  without  any  default  on  the  part  of 
defendant,  a  disease  which  no  skill  or  care  on  the  paf  t  of  the 
defendant- could  have  prevented  attacked  the  cropland 
caused  it  to  fail ;  and  when  the  time  for  taking  it  up  arrived, 
the  whole  marketable  produce  of  the  crop  of  the  lands  of- 
the  defendant,  both  in  Whaplode  and  Holbeach  together, 
amounted  to  no  more  than  79  tons  8  cwt.,  and  this  quantity 
the  defendant  delivered  to  the  plaintiff.  The  rest  of  the 
crop  had  perished  from  the  disease. 

If  the  defendant  had  had  other  land  to  plant  with  potatoes 
at  the  time  when  the  disease  was  discovered,  which  in  fact 
he  had  not,  it  would  have  been  too  late  to  sow  it. 

The  present  action  was  brought  to  recover  damages  for 
the  non-delivery^  of  the  residue  of  the  200  tons,  and  the  ver- 
dict at  the  tnal  was  entered  for  £432  5^.,  leave  being 
reserved  to  move  to  enter  the  verdict  for  the  defendant,  on 
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the  ground  that  he  was  not  liable  to  deliver  the  ungrown 
potatoes. 

*A  rule  having  been  obtained  accordingly,  it  was  [260 
made  absolute  by  the  Court  of  Queen's  Bench  on  the  22d 
of  May,  1874  {'). 

D,  Seymour^  Q.C.,  and  Waddy,  Q.C.,  in  support  of  the 
motion:  This  was  not  a  contract  to  supply  a  particular 
article,  and  is  not  within  the  cases  of  Taylor  v.  Caldwell  (') 
and  Appleby  v.  Myers  H,  which  were  acted  upon  in  the  court 
below.  Here  the  contract  could  not  be  a  contract  for  specific 
potatoes,  for  none  were  in  existence  at  the  time  of  the  con- 
tract. It  was  an  absolute  contract  to  supply  200  tons  of 
regent  potatoes  at  the  proper  season,  with  the  additional 
warranty,  not  only  that  they  should  be  regent  potatoes,  but 
grown  on  land  of  the  defendant  in  Whaplode,  which  was 
famous,  as  it  appears,  for  growing  good  potatoes.  That 
being  so,  and  this  duty  to  supply  not  being  a  duty  cast 
upon  the  defendant  by  law,  but  created  by  his  own  contract, 
''lie  is  bound  to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  own  contract " :  Walton  v.  Water- 
house  (*),  recognized  by  Willes,  J.,  in  Clifford  v.  Waits  (*), 
and  by  Blackburn,  J.,  delivering  the  judgment  of  the  court, 
in  Taylor  v.  Caldwell  (*),  where  he  says:  "There  seems  no 
doubt  that  where  there  is  a  positive  contract  to  do  a  thing, 
not  in  itself  unlawful,  the  contractor  must  perform  it,  or 
pay  damages  for  not  doing  it,  although  in  consequence  of 
unforeseen  accidents  the  performance  of  his  contract  has 
become  unexpectedly  burthenso'me  or  even  impossible.  The 
law  is  so  laid  down  in  RoU.  Abr.,  p.  450,  Condition  (G),  and 
in  the  notes  to  Walton  v.  Waterhouse  (*),  and  is  recognized 
as  the  general  rule  by  all  the  judges  in  the  much-discussed 
case  of  Hall  v.  WrighV^  (').  So,  again,  in  Jones  v.  Bt,  JohrCs 
College  (*),  Hannen,  J.,  says:  "Undoubtedly,  it  may  be  an 
unusual  or  an  unwise  contract  to  enter  into,  but  there  is  no 
reason  why  a  man  should  not  enter  into  such  a  contract. 
Certainly,  if  he  does  in  direct  terms  enter  into  a  contract  to 
perform  an  impossibility,  subject  *to  a  penalty,  he  [261 
will  not  be  excused  because  it  is  an  impossibility." 

[Cleasby,  B.,  referred  to  Robinson  v.  Davison  (•).] 

All  the  judges  in  that  case  put  their  decision  on  the 

(»)  Law  Rep.,  9  Q.  B.,  462.  («)  8  B.  A  S.,  at  p.  883 ;  82  L.  J.  (Q.B.), 

(*)  8  B.   <fc  S.,  826;  82  L.  J.  (Q.B.),  at  p.  166. 

164.  (')  E.  .B.  k  E.,  746;  27  L.  J.  (Q.B.), 

(»)  Law  Rep.,  2  C.  P.,  661.  846. 

(♦)  2  Wras.  Saund.,  421  a,  n.  (6th  ed.)  (8)  Law  Rep.,  6  Q.  B.,  116,  127. 

(»)  Law  Rep.,  6  C.  P.,  at  p.  686.  (»)  Law  Rep.,  6  Ex.,  269. 
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ground  that  the  contract  there,  from  its  nature,  being  for 
personal  services,  was  based  on  the  condition  that  the  per- 
son would  be  in  a  position  to  perform  them  ;  and  they  said 
it  was  not  an  absolute  contract.  But  here  it  is  an  absolute 
contract  to  deliver  a  stated  quantity  of  potatoes  of  a  par- 
ticular quality  and  oflf  particular  ground ;  but  not  specific 
potatoes. 
Her  Schelly  Q.C.,  and  Beasley^  contra,  were  not  heard. 
Lord  Coleridge,  C.J.:  I  am  of  opinion  that  the  judg- 
ment ought  to  be  aflBrmed.  [The  Lord  Chief  Justice  read 
the  contract  and  facts.]  The  Court  of  Queen's  Bench  held 
that,  under  these  circumstances,  the  principle  of  Taylor  v. 
Caldwell  (*)  and  Appleby  v.  Myers  (')  applied,  and  the  defen- 
dant was  excused  from  the  performance  of  his  contract. 
The  true  ground,  as  it  seems  to  me,  on  which  the  contract 
should  be  interpreted,  and  which  is  the  ground  on  which,  I 
believe,  the  Court  of  Queen's  Bench  proceeded,  is  that  by 
the  simple  and  obvious  construction  of  the  agreement  both 
parties  understood  and  agreed,  that  there  should  be  a  con- 
dition implied  that  before  the  time  for  the  performance  of 
the  contract  the  potatoes  should  be,  or  should  have  been,  in 
existence,  and  should  still  be  existing  when  the  time  came 
for  the  performance.  They  had  been  in  ei:istence,  and  had 
been  destroyed  by  causes  over  which  the  defendant,  the 
contractor,  had  no  control,  and  it  became  impossible  for  him 
to  perform  his  contract ;  and,  according  to  the  condition 
which  the  parties  had  understood  should  be  in  the  contract, 
he  was  excused  from  the  performance.  It  was  not  an  abso- 
lute contract  of  delivery  under  all  circumstances,  but  a  con- 
tract to  deliver  so  many  potatoes,  of  a  particular  kind, 
grown  on  a  specific  place,  if  deliverable  irom  that  place. 
>n  the  facts  the  condition  did  arise  and  the  performance 
was  excused.  I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Queen's  Bench  should  be  affirmed. 
262]  *James,  L.J.:  I  think  the  case  was  rightly  con- 
sidered in  the  court  below  to  turn  upon  the  construction  of 
the  contract.  Is  it  a  contract  for  a  certain  quantity  of  pota- 
toes of  a  particular  sort,  with  a  warranty  that  they  shall  be 
supplied ;  or  is  it  a  contract  to  deliver  200  tons  of  potatoes 
out  of  a  specific  crop  ?  I  am  of  opinion  it  is  the  latter ;  and 
if  so,  the  principle  of  the  cases  relied  on  applies,  and  the 
defendant  is  excused  by  reason  of  his  being  prevented  by 
causes  for  which  he  is  not  answerable. 

Mellish,  L.J.:    I  am  of  the  same  opinion.    The  words  of 
the  contract  are  clear:   the  defendant  "agrees  to  sell  200 

0)  8  B.  A  S.,  826;  82  L.  J.  (Q.B.),  164.  (»)  Law  Rep.,  2  C.  P.,  651. 
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tons  of  regent  potatoes  grown  on  land  belonging  to  him  in 
Whaplode."  That  is,  potatoes  which  shall  be  grown  in 
Whaplode.  They  are  to  be  grown  there,  and  delivered  to 
the  plaintiff  provided  they  are  grown  there.  Is  not  that  a 
condition ;  so  that,  according  to  the  cases  on  which  the 
Court  of  Queen's  Bench  acted,  if  the  thing  perishes  before 
the  time  for  performance,  the  vendor  is  excused  from  per- 
formance by  the  delivery  of  the  thing  contracted  for?  No 
doubt  there  is  a  distinction  in  the  present  case,  that  the 
potatoes,  the  things  contracted  for,  were  not  in  existence  at 
the  time  the  contract  was  entered  into.  But  can  that  make 
any  real  difference  in  principle  ?  Suppose  the  potatoes  had 
been  full  grown  at  the  time  of  the  contract,  and  afterwards 
the  disease  had  come  and  destroyed  them,,  according  to  the 
authorities  it  is  clear  that  the  performance  would  have  been 
excused ;  and  I  cannot  think  it  makes  any  difference  that 
the  potatoes  were  not  then  in  existence.  This  is  not  like 
the  case  of  a  contract  to  deliver  so  many  goods  of  a  particu- 
lar kind,  where  no  specific  goods  are  to  be  sold.  Here  there 
was  an  agreement  to  sell  jand  buy  200  tons  out  of  a  crpp  to 
be  grown  on  specific  land,  so  that  it  is  an  agreement  to  sell 
what  will  be  and  may  be  called,  specific  things ;  therefore 
neither  party  is  liable  if  the  performance  becomes  impos- 
sible. The  language  of  this  contract  is  much  easier  to  imply 
a  condition  from  than  in  most  former  cases  where  it  has 
been  held  to  be  implied. 

Baggallay,  J. a.:  I  at  first  doubted  whether  the  con- 
tract excluded  the  possibility  of  the  defendant  being  able  to 
perform  his  contract  by  delivering  potatoes  grown  on  other 
land ;  but  on  ^consideration,  it  is  clear  the  contract  [263 
is  confined  to  particular  land  ;  and  the  statement  in  the  case 
is  that  sixty-eight  acres,  the  amount  actually  sown  with 
potatoes,  was  a  due  proportion  to  enable  the  defendant  to 
perform  his  contract  in  an  ordinary  season. 

Cleasby,  B.  :  I  am  of  the  same  opinion.  I  put  my  de- 
cision, not  so  much  on  the  ground  that  the  defendant  was 
excused  by  the  act  of  God  rendering  the  performance  im- 

f)ossible,  as  upon*  the  terms  of  the  contract  itself.  This  is  not 
ike  a  contract  where  the  parties  have  agreed  to  deliver  a 
cargo  of  grain  at  Odessa  or  any  other  port  by  a  given  time, 
in  which  case  the  parties  are  bound  by  tne  contract,  although 
its  performance  has  become  impossible  by  vis  major.  Here 
there  was  not  an  absolute  contract  to  deliver  200  tons  of 
potatoes  in  September  and  October,  but  200  tons  of  pota- 
toes grown  on  particular  land.  Not  200  tons  of  potatoes 
simply,  but  200  tons  off  particular  land.     The  crop  on  this 


324 


QUEEN'S  BENCH  DIVTISION. 


[VoL  I. 


1876 


Howell  V.  Coupland. 


particular  land  has  failed,  and  there  is  nothing  to  which 
the  promise  can  apply.  If  the  crop  had  existed  at  the  time 
of  the  contract,  ana  had  afterwards  failed,  there  can  be  no 
doubt  that  the  principle  of  the  decided  cases  would  apply 
and  the  defendant  would  be  excused ;  and  I  cannot  see  any 
difference  in  principle  from  the  fact  that  the  crop  had  not 
been  sown  at  the  date  of  the  contract. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Mongion^  Long  &  Co.,  for  Ayliff^ 
Holheqfih. 

Solicitors  for  defendant :  Wright,  Bonner  &  Wright,  for 
Bonner  &  Calihrop,  Spalding. 


An  agreement  to  sell  a  crop  of  corn, 
then  growing  on  thirty  acres,  "to  be 
delivered  in  merchantable  order,"  is  an 
agreement  to  sell  onlj  the  merchant- 
able corn  which  grows  on  the  thirty 
acres  :  Hamilton  tj.  Ganyard,  34  Barb., 
204,  2  Abb.  Court  Appeals  Gas.,  314. 

See  12  Eng.  Rep.,  456  note  ;  see  post 
note  385. 

In  an  executory  contract  to  sell  and 
deliver  an  article  of  merchandise,  the 
law,  in  the  absence  of  any  special  agree- 
ment, implies  that  it  shall  be  of  a  mer- 
chantable quality.  But  the  warranty 
will  not  ordinarily  survive  an  accept- 
ance after  reasonable  opportunity  of 
examination :  12  Eng.  Rep.,  456  note. 

Canada  (Upper):  Edgar  v.  Cana- 
dian, etc.,  23  U.  C.  Q.  B.,  333;  Gor- 
don «.  Waterous,  36  U.  C.  Q.  B.,  321. 

See  Coate  «.  Terry,  26  U.  C.  Com. 
PI.,  85. 

Canada  (Lower):  Wartele  «.  Bos- 
well,  3  Revue  de  Legislatione,  193. 

Georgia:  See  Atkins  'D.  (k>bb,  56 
Georgia,  86. 

Illinois:  Doane  «.  Dunham,  79  Bis., 
131 ;  Carondolet,  etc.,  «.  Moore,  78 
Ills.,  65  ;  Webster  tJ.  Granger,  78  nis., 
230. 

Iowa:  See  Richardson  id.  Bouck,  42 
Iowa,  185. 

Ireland :  See  Eirkpatrick  ^o.  Gowan, 
Irish  Law  Reports,  9  Com.  Law,  521. 

Minnesota :  Hoase  ^,  Nannemacher, 
21  Minn.,  486. 

New  York:  Cohen  'o.  Piatt,  40  X.  Y. 
Superior  Court  Rep.,  483. 

Vermont:  Boughton  v,  Standish,  48 
Venn.,  594. 

Wisconsin:  Merriam  v.  Field,  39 
Wise.,  578;  Locke  d.  Williamson,  40 
Wise.,  377. 


If  the  property  cannot  be  examined 
without  great  inconvenience  or  injury 
thereto  until  used,  as  for  instance 
liquor  in  a  cask,  it  is  not  necessarily  a 
defence  that  the  buyer  did  not  promptly 
examine  it :  12  Eng.  Rep.,  457  note ; 
Doane  v.  Dunham,  79  Ills.,  131 ;  Edgar 
V,  Canadian,  etc.,  23  U.  C.  Q.  B.,  333. 

So  if  an  acceptance  be  made  in  con- 
sequence of  fraudulently  painting,  etc., 
to  resemble  a  new  machine :  Johnson 
fj.  Luxton,  41  N.  Y.  Superior  Court 
Rep.,  482. 

Though  if  there  be  a  warranty  the 
vendee  may  recover  for  the  breach 
thereof  without  any  offer  to  return  :  12 
Eng.  Rep.,  457  note. 

California :  Polhemus  «.  Heiman,  50 
Cal.,  438. 

Canada  (Upper) :  Gordon  v.  Water- 
ous, 36  U.  C.  Q.  B.,  821. 

Minnesota:  Mandel  «.  Buttles,  21 
Minn.,  391. 

New  York:  Zuller  t).  Rogers,  7 
Hun,  540  ;  Ross  v,  Terry,  63  N.  Y., 
613 ;  Foote  «.  Bentley,  44  N.  Y.,  166 ; 
MuUer  u.  Eno,  14  N.  Y.,  598 ;  Hoe  «. 
Sanborn,  21  N.  Y..  533. 

In  Dounce  u.  Dow,  57  N.  Y.,  Lott, 
Chief  Com. ,  said  at  page  20  : 

"  It  appears  that  the  iron,  after  it 
was  received  by  the  defendants,  was 
used  continuously  for  about  a  month 
without  any  previous  test  by  them  of 
its  quality ;  such  test  was  easy  and 
practical  without  melting,  and  without 
expense  by  the  use  of  a  sledge  in  break- 
ing it,  but  its  quality  could  not  be  told 
*by  its  looks,'  as  'all  pig  irons  look 
pretty  much  alike.' " 

The  vendor  was  held  liable  on  his 
warranty,  in  an  action  to  recover  on 
notes  given  in  payment  for  the  iron. 
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In  Day  v.  Pool  (63  Barb.,  506),  after- 
ward  affirmed  62  N.'Y.,  416  (a  case  of 
executory  sale  of  rock  candy  syrup, 
with  an  express  warranty),  it  appears, 
by  the  opinion  at  General  Term,  p.  518, 
thai  the  defect  was  not  only  capable  of 
being  detected  on  examination,  but  was 
actually  dise&cered  by  and  known  to  the 
purchasers  before  they  used  it. 

"  The  evidence  of  the  plaintiff  also 
tended  to  show  that  the  quality  of  the 
syrup  could  be  detected  on  examina- 
tion before  using,  and  that  the  inferior 
quality  *  *  ♦  was,  in  fact,  discoverable 
and  knoten  to  the  plaintiffs  at  the  times 
ihey  used  it." 

In  Foote  v,  Bentley  (44  N.  Y.,  166),  a 
lot  of  tea  had  been  sold  with  warranty  ; 
the  vendee  made  no  examination,  nor 
offered  to  return  the  tea,  although  the 
defect  was  capable  of  being  discovered 
by  inspection.   Vendor  was  held  liable. 

In  Muller  v.  Eno  (14  N.  Y.,  597), 
fourteen  bales  of  printed  lawns  had 
been  sold  with  warranty.  On  opening 
the  bales,  the  pieces  were  found  to  be 
badly  damaged  by  sea  water.  The  sale 
was  by  sample,  with  an  express  war- 
ranty that  the  bulk  would  correspond 
with  the  sample.  Held  vendor  liable 
on  warranty,  and  that  vendee  was  not 
bound  to  return  the  property. 

It  seems  to  be  the  settled  law  in  New 
York,  that  where  there  is  an  express 
warranty y  and  no  fraudy  the  vendee 
cannot  rescind  and  return  the  property, 
but  his  orUy  remedy  is  on  the  war- 
ranty ;  Park  r.  Morris  Tool  Co.,  54 
N.  Y.,  587;  Day  v.  Pool,  52  N.  Y., 
416 ;  Reed  u.  Randall,  29  N.  Y.,  358 ; 
MuUer  c.  Eno,  14  N.  Y.,  597. 

After  discovering  the  defect,  the 
purchaser  is  not  lK)und  to  return  or 
offer  to  return  the  articles,  but  has  a 
right  to  rely  upon  the  warranty,  where 
the  warfanty  is  express^  and  covers  the 
particular  defect. 

The  rule  which  excepts  a  patent  de- 
fect from  the  operation  of  a  general 
warranty  does  not  apply  where  the 
warranty  is  specific^  nor  where  the  ar- 
ticle sold  is  not  in  existence,  and  can- 
not be  se^n  by  the  vendee  at  the  time 
of  making  the  agreement  of  warranty  : 
Dounce  tJ.  Dow,  57  N.  Y.,  16;  Park 
tj.  Morris  Tool  Co.,  54  N.  Y.,  586; 
Day  «.  Pool,  52  N.  Y.,  416;  Foote  v. 
Bentley,  44  N.  Y.,  166  ;  Muller  v.  Eno, 
14  N.   Y.,  rm;   Chatfield  c.   Frost,  3 


N.  Y.  Sup.  Ct.  R.,359;  Birdseye  u. 
Frost,  84  Barb.,  367  ;  Chitty  on  Cont., 
11th  Am.  ed.,  vol.  1,  p.  644  ;  Benjamin 
on  Sales,  535  ;  Parsons  on  Cont.,  vol.  1, 
p.  576,  n.  h. 

In  Hoe  V.  Sanborn  (21  N.  Y.,  538),  a 
defect  in  a  lot  of  saws  was  held  to  be 
latent,  and  the  manufacturer  liable, 
though  there  was  no  express  specific 
warranty. 

The  seller  is  liable  upon  his  war- 
ranty, though  the  property  be  ex- 
amined and  accepted  by  the  agent  of 
the  vendee. 

In  eiacious  v.  Black  (50  N.  Y.,  145), 
^e  contract  provided  that  "  the  mate- 
naJs  to  be  furnished  shall  be  of  the 
best  quality  and  the  workmanship  per- 
formed in  the  best  manner,  subject  to 
the  acceptance  or  rejection  of  Edward 
Wall,  architect "  (p.  150). 

It  contained  no  clause  (p.  150)  that 
**  the  decision  of  the  architect  shall  be 
final  and  conclusive  upon  the  defen- 
dant." 

*•  The  architect  superintended  the 
work  and  accepted  it  after  it  was  com- 
pleted "  (pp.  149-150). 

.The  court  said  (p.  150) :  "  The 
architect  also  had  power  to  reject  any 
particular  work  or  materials ;  and  in 
such  case  the  builders  were  to  remedy 
the  defects.  This  is  all  the  authority 
which  the  architect  had  under  this  con- 
tract, and  his  authority  was  equally 
known  to  both  parties.  It  is  quite 
clear  to  my  mind  that  the  acceptance  of 
the  work  by  the  architect  did  not  relieve 
tlie  plaintiffs  from  tlieir  agreement  to 
perform  this  icork  acc&rding  to  the  plans 
and  specifications.  The  provisions  are 
distinct  and  independent.  The  contract 
was  to  be  performed  in  a  certain  man- 
ner, particularly  specified  in  writing ; 
and,  in  addition,  it  was  to  be  subject 
to  the  acceptance  or  rejection  of  the 
architect ;  but  his  acceptance  of  a  dif- 
ferent class  of  work  or  inferior  mate- 
rials from  that  contracted  for  wmdd  not 
bind  the  defendant  to  pay  for  them. 
She  was  obliged  to  pay  only  where 
'  the  work  was  done  completely  and 
accepted.*  .The  provisions  for  accept- 
ance was  an  additional  safeguard 
against  defects  not  discernible  by  an 
unskilled  person.  Tliis  principle  was 
substantially  held  in  Bird  v.  Smith  (12 
Q.  B.,  786;  64  E.  C.  L.  R.,  785),  an 
action  upon  warranty  of  iron,   where 
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the  contract  was  for  the  sale  and  deliv- 
ery to  the  plaintifE  of  a  quantity  of  iron 
rails  of  certain  weights,  shapes  and  di- 
mensions, and  to  be  inspected  and  cer- 
tified as  then  agreed  upon,  and  in 
quality  equal  to  any  rails  made  in 
^taifordshire.  A  plea  that  the  rails 
were  inspected,  certified  and  approved 
by  an  agent  of  the  plaintiffs,  as  pro- 
vided in  the  contract,  was  held  bad  on 
demurrer  on  the  ground  (among  others) 
that  '  «acA  stipulation  is,  in  its  terms, 
distinct  and,  in  its  nature,  as  an  abso- 
lute wa/rranty  of  quality,  may  well  be 
required  in  addition  to  a  provision  for 
inspection  and  approval,  to  guai^ 
against  defects  which  inspection  can- 
not discover.'" 

The  same  principle  was  decided  by 
the  Court  of  Claims  in  Chorpenning  «. 
The  United  States  (11  C.  C.  Rep.,  625), 
where  the  court  held  (p.  628),  that, 
**  In  order  to  clothe  a  person  with  the 
authority  of  an  arbitrator  the  parties 
must  mutually  agree  to  be  hound  by 
the  decision  of  the  person  to  be  chosen 
to  determine  the  matter  in  controversy 
(Gordon  «.  United  States,  7  Wall., 
188)."  ''Bj  statute,  the  postmaster- 
general  was  authorized  to  investigate 
and  adjust  the  claims  of  George  Chor- 
penning," and  he  did  so,  and  made 
an  award  in  favor  of  Chorpenning 
for  $443,010.60,  after  which,  and  be- 
fore payment,  Congress  repealed  the 
resolution.  Chorpenning  sued  upon 
the  award.  It  was  held  to  be  inef- 
fectual to  finally  bind  both  parties,  and 
consequently  not  to  be  an  award  upon 
an  arbitration ;  that  Chorpenning's 
claim  fell  with  the  repeal  of  the  reso- 
lution. 

In  Gorden  v.  The  United  States  (7 
Wall.,  188),  it  was  held  that  an  act  of 
Congress  referring  a  claim  against  the 
government  to  an  officer  of  one  of  the 
executive  departments,  to  examine  and 
adjust,  does  not,  even  though  the 
claimant  and  government  act  under 
the  statute,  and  the  acc-ount  is  exam- 
ined and  adjusted,  malte  the  <»se  one 
of  arbitrament  and  award  in  the  tech- 
nical sense  of  these  words,  and  so  as  to 
bind  either  party*  as  by  submission  to 
award.  Ilonce  a  subsequent  act  rei)e4il- 
ing  the  one  making  the  reference  (the 
claim  not  yet  being  paid),  imparrs  no 


right  and  was  valid  :  People  ex  rel. 
Canajoharie  Bank  «?.  Supervisors,  8  N. 
Y.  Weekly  Dig.,  450. 

Wisconsin :  Merrill  v.  Nightingale, 
39  Wise,  247. 

Where  material  is  sold  to  be  manu- 
factured into  articles  of  merchandise, 
with  warranty  of  its  quality  for  that 

Surpose,  or  as  a  particular  article,  i.e., 
iristol  cabbage  seed — upon  a  breach 
the  difference  in  value  between  the  ar- 
ticles made  of  the  defective  material, 
and  similar  articles  made  of  material 
equal  to  the  warranty,  or  loss  of  crop, 
is  a  proper  measure  of  damages  :  13 
Eng.  Rep.,  457  note;  White  v.  Miller. 
7  Hun,  428 ;  Schutt  «.  Baker,  9  Hun, 
656;  Fleet  «.  Weatherbee,  20  Wise,, 
392  ;  Walcott  u.  Mount,  36  N.  J.  Law, 
262,  affirmed  38  id.,  496 ;  S.  C,  20  Am. 
Rep.,  425  and  note,  p.  430. 

See  McCormick  'o.  Vanatta,  43  Iowa, 
389  ;  Ferris  t?.  Gomstock,  83  Conn..  513. 

Though  no  warranty  will  be  im- 
plied from  the  mere  fact  of  sale  as  a 
particular  quality  :  Snelgrove  v.  Bruce, 
16  U.  C.  Com.  PI.,  661;  Goate  v. 
Terry,  26  U.  C.  Com.  PL,  35  ;  Caron- 
dolet,  etc.,  'o.  Moore,  78  Ills.,  65. 

When  a  chattel,  after  inspection  by 
the  buyer,  is  bought  for  a  specific  pur- 
pose known  to  the  seller,  and  there, is 
no  fraud,  the  rule  of  caveat  emptor  ap- 
plies. There  is  in  such  case  no  implied 
warranty  of  fitness,  and  if  the  chattel 
perish  or  become  unfit  for  use  by  rea- 
son of  some  latent  defect  equally  un- 
known to  both  parties,  the  buyer  must 
sustain  the  loss  :  Goad  v.  Johnson,  6 
Heisk.  (Tenn.),  340. 

See  Merrill  v,  NighJ;ingale,  39  Wise., 
247. 

.  A  person  manufacturing  an  article 
in  his  own  particular  line  (such  as  a 
portable  threshing  machine),  ;nust  be 
taken,  contrary  to  the  general  princi- 
ple as  between  vendor  and  vendee,  im- 
pliedly to  warrant  that  the  article 
should  be  made  in  a  proper  and  work- 
manlike manner,  and  l>e  fit  for  doing 
what  was  expected  of  it  :  (irant  c. 
Cadwell,  8  U.  C.  Q.  B.,  161  ;  Bigelow 
t?.  Boxall.38U.  C.  Q.  B.,  4o2. 

Otherwise  as  to  an  animal  purchaseti 
for  breeding  purposes:  Simcoe  Agri- 
cultural Societv  V.  Wade,  13  U.  C. 
Q.  B.,  014. 
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[1  Queen's  Bench  Division,  269.] 
Feb.  11,  1876. 

*LisTER  V.  Van  Haansbergen*  [269 

Shipping — Ckarierparty — Condition  that  Charter erf^  lAdbUity  shaU  ceaae  when  Cargo  is 
shipped — "  Loading  excepted!* 

A  charterparty  contained  a  clause  :  "  This  charter  being  concluded  by  the  char- 
terers on  behalf  of  another  party,  it  is  ac^reed  that  all  liability  of  the  former  shall 
cease  as  soon  as  the  cargo  is  shipped,  loacung  excepted,  the  owners  and  master  of  the 
vessel  agreeing  to  rest  solely  on  their  lien  on  the  cargo  for  freight,  demurrage,  and 
all  other  claims,  and  which  lien  it  is  hereby  agreed  that  they  shall  have  ": 

Held,  that  "loading  excepted"  extended  to  delay  in  loading,  and  was  not  confined 
to  the  loading  a  full  and  complete  cargo ;  and  the  charterers,  therefore,  remained 
liable  for  the  delay,  though  they  had  shipped  a  complete  cargo. 

Declaration  on  a  charterparty  for  unduly  detaining  the 
ship  in  loading. 

rlea,  setting  out  the  charterparty:  "Newcastle-upon- 
Tyne,  *14th  June,  1875.  It  is  this  day  agreed  be-  [270 
tween  Mr.  John  Lister,  owner  of  the  [British  or  privileged 

food  ship  or  vessel  called  the  Antias,  of  Hartlepool,  of  the 
ui-then  of  13J  keels  or  thereabouts,  now  in  the  Kiver  Tyne, 
and  Messrs.  Van  Haansbergen  and  Usher,  of  Newcastle- 
upon-Tyne,  as  agents  to  the  freighters  of  the  said  ship, 
Messrs.  A.  Vander,  Leems,  Son  &  Co.,  for  one  voyaee  from 
the  River  Tyne  to  Rotterdam.  That  the  said  vessel  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voy- 
age, shall  with  all  convenient  speed  sail  and  proceed  as 
directed  by  the  said  freighters,  and  there  load  from  the 
factor  of  the  said  freighters  a  full  and  complete  cargo,  con- 
sisting of  four  to  five  keels  firebricks,  and  load  up  with 
Ramsay's  Graresfield  coke,  not  exceeding  what  she  can  rea- 
sonably stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture,  and  being  so  loaded  shall  there- 
with proceed  with  the  first  opportunity  and  all  possible 
dispatch  to  Rotterdam-,  and  there  deliver  the  same  along- 
side anv  vessel,  wharf,  or  warehouse,  as  ordered,  where  she 
can  safely  deliver,  on  being  paid  freights  at  and  after  the 
rate  of  £6  5^.  sterling  per  keel  of  eleven  tons  for  the  coke, 
and  £7  105.  sterling  per  keel  of  twenty-one  tons  for  the 
bricks  for  the  quantity  taken  on  board  as  aforesaid,  and 
two  guineas  gratuity,  the  freighter  paying  all  dues  and 
duties  on  the  cargo,  and  the  ship  all  other  charges.  As 
soon  as  the  cargo  is  shipped,  the  master  to  sign  bills  of 
lading,  as  presented,  without  prejudice  to  this  charter.  This 
charter  being  concluded  by  the  said  Messrs.  Van  Haansber- 
gen and  Usher  for  and  on  behalf  of  another  party,  it  is 
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agreed  that  all  liability  of  the  former  shall  cease  as  soon  as 
the  cargo  is  shipped,  loading  excepted,  the  owners  and 
master  of  the  vessel  agreeing  to  rest  solely  on  their  lien  on 
the  car^o  for  freight,  demun-age,  and  all  other  claims,  and 
which  lien  it  is  hereby  agreed  they  shall  have,  and  that  the 
vessel  is  to  be  reported  and  cleared  at  the  custom-house  at 
Newcastle  by  the  said  Messrs.  Van  Haansbergen  and  Usher, 
and  all  monev  for  charges  or  otherwise  due  oy  the  owners 
or  master  shall  be  paid  on  the  captain  receiving  dispatches 
(the  act  of  Grod,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion of  whatever  nature  and  kind  soever  during  the  said 
voy^e  always  excepted).  The  fi-eight  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo  in  cash  for  ship's 
271]  use,  and  *the  remainder  bv  an  approved  bill  on  Lon- 
don at  two  months'  date,  or  all  in  cash  equal  thereto  at 
master's  option.  Seven  working  days  are  to  oe  allowed  the 
said  merchants  fol-  unloading  (if  the  ship  is  not  sooner  de- 
spatched), and  demurrage  to  be  paid  over  and  above  the 
said  lying  days  at  two  pounds  per  day.  Penalty  for  non- 
performance of  this  agreement,  amount  of  freight.  The 
vessel  to  be  addressed  to  the  charterers'  agent  at  port  of 
discharge,  paying  the  usual  brokerage  only. 
"By  authoritv  of  owner,  ppro.  James  Thompson,  J.  Knott. 
"As  agents,  Van  Haansbergen  and  Usher." 

That  the  person  mentioned  in  the  charterparty  as  Mr. 
John  Lister  is  the  plaintiff ;  and  the  defendant  is  mentioned 
as  Messrs.  Van  Haansbergen  and  Usher  ;  and  the  defendant 
was,  at  the  time  of  the  making  of  the  charterparty,  agent 
for  Messrs.  Vander,  Leems  &  Co.,  and  that  the  defendant 
loaded  the  said  agreed  cargo  on  board  the  said  ship. 

Demurrer  and  joinder. 

W.  Williams,  Q.C.  (with  him  X  M.  Wright),  in  support  of 
the  demurrer  :  The  question  is,  what  is  the  meaning  of  the 
exception  in  the  clause  in  the  charterparty  by  which  it  is 
agreed  that  defendant's  liability  shall  cease  as  soon  as  the 
cargo  is  shipped,  "  loading  excepted."  This  must  extend  to 
delay  in  loading ;  indeed,  it  would  have  no  meaning  if  it 
were  confined  to  loading  a  full  car^o,  for  it  is  not  until  the 
cargo  is  shipped  that  defendant's  liability  is  to  cease  at  all. 
The  exception  was  manifestly  inserted  in  order  to  obviate 
the  decisions  which  had  taken  place  as  to  the  meaning  of 
similar  clauses  in  charterparties.  In  Mllvain  v.  Perez  (') 
the  clause  expressly  said  that,  on  the  loading  of  the  cargo, 
all  liability  of  the  charterer  should  cease,  as  well  before  as 

0)  3  E.  <fe  E.,  495;  80  L.  J.  (Q.B.),  90. 
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during  and  after  the  loading,  and  there  could,  therefore,  be 
no  doubt  as  to  the  meaning.  But  in  later  cases  the  phrase 
was  only  "all  liability  of  the  charterer  shall  cease ;"  and  in 
Bannister  v.  Breslauer  (*),  Francesco  v.  Massey  (')  and 
KisJi  V.  Cory  ('),  in  the  Exchequer  Chamber,  it  was  held 
that  this  included  all  liability  past  as  well  as  future.  The 
♦present  exception  was  inserted  to  limit  the  cesser  [272 
of  liability  to  the  future,  and  to  leave  all  liability  for  delay 
in  loading  untouched ;  and  this  is  very  reasonable,  for  the 
charterer  in  this  country,  although  only  agent,  is  the  proper 
person  to  see  that  there  is  no  default  as  to  the  loading. 

HerscJielly  Q.C.,  fo^  the  defendant :  "  Loading  excepted  " 
applies  only  to  loading  a  full  cargo.  As  soon  as  the  cargo 
is  shipped,  that  is,  not  a  full  cargo,  but  a  cargo  according  to 
the  terms  of  the  charterparty,  so  as  to  give  a  lien,  then  the 
defendant's  liability  as  to  all  but  that  as  to  which  there  is 
no  lien,  viz.,  the  loading  a  full  cargo,  is  to  cease. 

[Blackburn,  J. :  Is  there  any  lien  given  for  unliquidated 
damages  for  not  loading  in  proper  time  ?  There  is  no  de- 
murrage given  by  the  charterparty  as  to  loading.] 

A  lien  is  given  for  **  demurrage  and  all  other  claims,'' 
and  demurrage  is  wide  enough  to  include  damages  for  de- 
tention, which  is  in  the  nature  of  demurrage ;  at  all  events 
demurrage  is  ^usdem  generis  with  damages  for  detention, 
and  these  damages  would  then  be  included  in  "all  other 
claims." 

W.  Williams^  Q.C.,  was  not  heard  in  reply. 

Blackburn,  J.:  We  must  construe  this  clause  in  the 
charterparty  acccording  to  what  seems  to  have  been  the 
intention  of  the  parties  from  the  words  they  have  used ;  and 
the  words  seem  to  admit  of  only  one  meaning.  The  char- 
terer usually  undertakes  that  the  shij)  shall  be  loaded  with 
a  full  cargo  with  reasonable  dispatch,  if  no  specified  time  is 
named.  Those  who  framed  this  charterparty  undertook 
that  the  charterer  should  do  that,  viz.,  load  with  a  full  cargo 
with  reasonable  dispatch.  The  ship  is,  with  all  convenient 
speed,  to  proceed  as  directed  by  the  freighters,  and  there 
load  a  full  and  complete  cargo,  consisting,  &c.,  and  then 
proceed  with  it  to  Rotterdam;  and  the  freig  liters  thereby 
impliedly  undertake  to  supply  a  full  and  complete  cargo 
with  like  dispatch.  Then  there  is  the  clause  in  question, 
that  "the  charter  being  concluded  by  the  defendants  as 
agents  for  another  party,  it  is  agreed  that  all  liability  of  the 
defendants  shall  cease  as  soon  as  the  cargo  is  shipped," — 

{})  Law  R**!).,  2  C.  P.,  497.  O  Law  Rep.,  8  Ex.,  101. 

O  Law  Rep.,  10  Q.  B.,  653. 

16  Eng.  Rep.  42 
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clearly  implying  that  they  were  to  be  liable  up  to  the  load- 
ing,— then  comes  the  exception  "loading  excepted,  the 
273]  owners  and  *master  agreeing  to  •rest  solely  on  their 
lien  on  the  cargo  for  freight,  demurrage,  and  all  other 
claims,  which  lien  it  is  hereby  agreed  they  shall  have.'\ 
Mr.  Herschell  maintained  that  the  expression  ''all  other 
claims"  would  give  a  lien  for  every  claim  liquidated  or 
unliquidated,  and  so  for  damages  for  detention.  I  doubt 
this;  but  assuming  it  would,  still  "loading  excepted"  must 
be  an  exception  of  all  liability  as  to  loading  which  the 
freighters  had  taken  upon  them,  viz.,  to  load  a  full  cargo 
within  a  reasonable  time ;  the  exception  as  to  loading  must 
be  coextensive  with  the  liability,  and  it  excepts  all  liability- 
connected  with  loading.  Mr.  Herschell  ingeniously  argued, 
that  if  the  lien  upon  the  cargo  is  given  for  delay  in  loading, 
then  the  liability  for  that  delay  is  excepted  out  of  the  ex- 
ception, and  that  the  only  thing  excepted  is  the  liability  for 
not  loading  a  full  cargo ;  we  cannot  yield  to  this  ingenious 
argument.  We  must  give  a  plain  meaning  to  the  plain 
words  used:  "We,  the  charterers,  are- to  remain  liable  for 
all  connected  with  the  loading."  Judgment  must,  there- 
fore, be  given  for  the  plaintiff. 

Lush,  J.:  lam  of  the  same  opinion.  The  words  are 
general,  and  the  exception  must  extend  to  any  liabilitv 
which  the  charterers  have  taken  upon  them  connected  with 
the  loading. 

QuAiN,  J.:  I  am  of  the  same  opinion.  As  to  loading, 
the  charterers  intended  that  they  should  undertake  and  re- 
tain all  liability  as  to  that ;  in  other  words,  they  were  to  be 
principals  as  to  that,  but  only  agents  as  to  the  rest. 

Jvdgmeid  for  the  plairdiff. 

Solicitors  for  plaintiff :  ObM&Son, 

Solicitors  for  defendant:  Williamson^  Hill  &  Co,^  for 
Ingledew  &  Daggett^  Newcastle. 


[1  Queen's  Bench  Division,  274.] 
Jan.n8,  1876. 

274]    ^Simpson  v.  The  London  and  North  Western 
Railway  Company. 

Damages  for  Breach  of  Contract — Notice  of  Special  Purpose — Non-delivery  of 
Samples — Loss  of  ProfUs. 

The  plaintiff,  a  manufacturer,  who  was  in  the  habit  of  attending  at  aj^cultural 
shows  to  exlilbit  samples  of  his  goods,  and  made  profit  by  the  practice,  delivered 
them  upon  a  show  ground,  where  he  had  been  exhibiting  them,  to  the  receiving  agent 
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of  the  defendants,  a  railway  company,  to  be  carried  by  a  particular  day  to  a  show 
ground  at  anotlier  place,  when  and  where  a  similar  show,  at  which  he  intended  to 
exhibit,  was  to  be  held ;  but  nothing  was  expressly  said  about  this  intention  of  the 
plaintiff.  The  samples  did^iot  arrive  till  after  the  day  stipulated  and  when  the  show 
was  over,  and  the  plaintiff  lost  several  days  in  going  to  meet  them,  and  waiting  for 
them.  In  an  action  for  the  breach  of  contract,  a  verdict  was  given  for  damages 
which  included  a  sum  for  loss  of  time  or  loss  of  profit:   - 

Held,  the  court  drawing  the  inference  of  fact  that  the  purpose  of  the  plaintiff  to 
exhibit  was  within  the  contemplation  of  the  parties  to  the  contract,  that  the  plain- 
tiff was  entitled  to  the  damages,  on  the  ground  that  loss  of  profit  was  a  natural  and 
probable  result  of  the  failure  of  that  purpose ;  and  that  no  evidence  was  necessary  of 
his  prospect  of  maidng  profit  at  the  particular  show  in  question. 

Declaration,  first  count,  that  the  plaintiff  delivered  to 
the  defendants,  and  the  defendants  received  from  him  cer- 
tain goods,  to  wit,  cattle-spice,  cattle-meal,  and  calf-meal, 
to  be  carried  from  Bedford  to  Newcastle-upon-Tyne,  and 
there  delivered  in  time  for  a  cattle-show  to  be  there  held  on 
the  22d,  23d,  and  24th  of  July,  1874,  yet  the  defendants  did 
not  deliver  the  goods  in  time  for  the  said  cattle-show, 
whereby  the  plaintiff  lost  the  use  of  the  goods  and  the  profits 
which  he  would  have  made  by  exhibiting  and  selling  them 
at  the  cattle-show,  and  his  travelling  expenses  and  time  in 
going  to  Newcastle  to  meet  the  goods. 

Another  count  alleged  that  the  goods  were  to  be  delivered 
within  a  reasonable  time  ;  breach,  that  they  were  not  so  de- 
livered ;  damages  as  in  the  first  count. 

Plea :  payment  into  court  of  £10.  Replication,  damages 
ultra. 

Issue  joined. 

At  the  trial,  before  Cockbum,  C.J.,  at  the  Kingston 
Spring  Assizes,  1876,  it  appeared  that  the  plaintiff  was  a 
manufacturer  of  cattle-spice,  cattle-meal,  and  calf-meal,  car- 
rying on  business  in  London.  He  was  in  the  habit  of  send- 
ing samples  of  these  goods,  *with  a  show  tent  and  [275 
banners,  to  the  chief  cattle-shows  held  in  various  parts  of  the 
country,  and  attending  there  himself  to  exhibit  them  in 
order  to  attract  custom.  In  July,  1874,  a  cattle-show  was 
held  at  Bedford,  and  samples  of  the  plaintiff's  goods  were 
exhibited  there  in  the  usual  way.  The  defendants  had  an 
agent  and  office  on  the  show  ground  for  the  purpose  of  de- 
livering and  receiving  goods,  and  preventing  traffic  from 
l)eing  diverted  to  competing  lines.  On  the  18th  of  July,  the 
Bedford  show  being  about  to  end,  and  a  similar  show  at 
Newcastle  being  about  to  be  held  on  the  22d,  23d,  and  24th 
of  July,  where  the  plaintiff  desired  to  exhibit  his  goods, 
the  plaintiff,  by  his  son,  who  was  in  charge  of  the  show  tent 
and  samples,  made  with  the  defendants  anient  a  contract 
for  the  carriage  of  the  samples.     The  evidence  as  to  the 
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terms  of  the  contract  was,  that  a  consignment  note  was  filled 
up  by  the  plaintiflPs  son,  consigning  the  goods  as  '*  boxes  of 
sundries,"  to  '*  Simpson  &  Co.,  the  showground,  Newcastle- 
on-Tyne,"  and  that  he  indorsed  the  note  *'must  be  at  New- 
castle on  Monday  certain,"  meaning  the  next  Monday,  the 
20th  of  July.  Nothing  was  expressly  said  as  to  the  plain- 
tiffs intention  to  exhibit  the  goods  at  Newcastle,  or  as  to 
the  goods  being  samples.  The  goods  did  not  arrive  till 
several  days  after  time,  and  when  the  show  was  over. 

The  sum  paid  into  court  sufficed  only  to  cover  pecuniary 
expenses  oi  the  plaintiff,  as  to  which  the  defendants'  lia- 
bility was  not  disputed.  The  plaintiff  lost  several  days  in 
going  to  and  waiting  at  Newcastle  to  meet  the  goods.  It 
was  proved  that  he  obtained  custom  by  exhibiting  his  sam- 
ples at  shows,  but  no  evidence  was  ^ven  as  to  his  prospects 
with  regard  to  the  Newcastle  show  in  particular. 

By  consent  a  verdict  was  entered  for  the  plaintiff  for  £20 
beyond  the  sum  paid  into  court,  with  leave  to  move  to 
enter  the  verdict  for  the  defendants,  if  the  court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover  for 
either  loss  of  profit  or  loss  of  time ;  if  held  entitled  to  re- 
cover for  the  one  or  the  other,  the  verdict  to  stand.  The 
court  to  draw  inferences  of  fact. 

A  rule  nisi  was  obtained  accordingly. 

Thesiger,  Q.C.,  KudiLumZ^  Smithy  showed  cause :  Itmust 
276]  he  *taken  that  the  defendants'  agent  had  notice, 
or  at  least  full  knowledge,  that  the  plaintiff's  object  was  to 
exhibit  goods  at  the  Newcastle  show,  and  the  plaintiff  is 
clearly  entitled,  on  the  principle  of  all  the  cases,  to  com- 
pensation for  all  the  natural  conseq^uences  of  failure  of  that 
object ;  knowledge  without  notice  is  sufficient.  In  Cory  v. 
Thames  Ironworks  Co,  ('),  Blackburn,  J.,  sums  up  the  effect 
of  Hadley  v.  Baxendalei^)  as  being  that  damages  are  to  be 
for  the  natural  consequences  of  a  oreach  of  contract  made 
under  circumstances  which  both  parties  were  aware  of.  In 
Great  Western  Ry.  Co.  v.  Medmaynef^)  the  principle  is 
recognized,  although  the  damages  claimed  were  not  allowed. 
In  Morne  v.  Midland  Ry.  Co,  {*)  the  cases  are  reviewed, 
and  although  the  exceptional  profits  claimed  were  disal- 
lowed, the  principle  on  which  the  plaintiff  relies  was  ad- 
mitted. The  damage  on  either  of  the  alternative  grounds, 
loss  of  time  or  loss  of  profits,  is  a  proximate  result  of  the 
failure  of  the  goods  to  arrive  in  time  for  the  show :    Wilson 

(»)  Law  Rep.,  8  Q.  B.,  at  p.  186.  {*)  Law  Rep.,  1  C.  P.,  588  ;  Law  Rep., 

CO  9  Ex.,  841  ;  23  L.  J.  (Ex.),  179.  8  C.  P.,  181. 

(»)  Law  Rep.,  1  C.  P.,  329. 
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V.  Newport  Dock  Co.  (*),  where  Martin,  B.,  considers  the  rule 
as  to  what  is  the  proximate  result  of  the  breach  of  contract. 
The  claim  is  clearly  sustainable  on  the  ground  of  loss  of 
time,  but  it  is  sustainable  also  on  the  ground  of  loss  of 
profits.  It  is  no  objection  to  the  claim  as  a  claim  for  loss 
of  profits,  that  no  evidence  was  given  that  the  plaintiff  would 
have  made  profit  at  the  Newcastle  show.  In  Q  Hanlan  v. 
Oreat  Western  Ry.  Co,  (*),  where  objection  was  made  to  a 
claim  of  loss  of  profits,  that  there  was  no  evidence  that  any 
.  profits  could  have  been  made  at  the  place  of  destination,  the 
answer  was  held  good,  that  the  plaintiff  must  be  presumed 
not  to  have  sent  his  goods  to  a  place  where  he  could  obtain 
no  profit. 

[Field,  J.,  referred  to  Watson  v.  Amber  gate  Ry.  Co.  (').] 

Oates^  Q.C.,  and  C.  H.  Anderson^  in  support  of  the  rule : 
The  argument  for  the  plaintiff  goes  farther  than  any  decided 
case.  The  defendants  ought  to  have  been  told  that  the 
goods  were  samples :   Wooager  v.  Oreat  Western,  Ry.  Co.  {*). 

*[FiELD,  J.:  Must  we  not  infer  as  a  matter  of  [277 
fact  that  notice  of  their  being  samples  was  given  ?] 

Oreat  Western  Ry.  Co.  v.  Redmaynei^)  shows  that  dis- 
tinct notice  must  be  given. 

[CocKBURN,  C.J.:  Knowledge  of  circumstances  from 
which  the  purpose  would  naturally  be  inferred  is  sufficient 
without  express  notice  of  the  purpose  itself.] 

As  to  the  loss  of  profits,  such  profits  as  these  have  never 
been  held  recoverable. 

[CocKBURN,  C.J.:  Can  it  be  disputed  that  these  profits 
would  have  been  recoverable,  if  an  express  stipulation  had 
been  made  that  the  goods  should  be  delivered  by  a  partic- 
ular day,  and  the  defendants  had  been  told  what  the  result 
of  non-deliverv  would  be  ?] 

That  might  be  disputed. 

CocKBURN,  C.J.:  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  law,  as  it  is  to  be  found  in  the  reported 
cases,  has  fluctuated ;. but  the  principle  is  now  settled  that, 
whenever  either  the  object  of  the  sender  is  specially  brought 
to  the  notice  of  the  carrier,  or  circumstances  are  known  to  the 
carrier  from  which  the  object  ought  in  reason  to  be  inferred, 
so  that  the  object  may  be  taken  to  have  been  within  the 
contemplation  of  both  parties,  damages  may  be  recovered 
for  the  natural  consequences  of  the  fiiilure  of  that  object. 

(»)  LawRep.,1  Ex.,  I77,atpp.  184, 186.  (*)  Law  Rep.,  2  C.  P.,  818. 
(«)  6B.  A  S.  484;  84  L.  J.  (Q.B.),  164.  (»)  Law  Rep.,.l  C.  P.,  329. 
(•)  16  Jurist,  448. 
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The  plaintiff  in  the  present  case  is  in  the  habit  of  going 
about  the  country  exhibiting  his  cattle- spice  at  shows,  to 
attract  purchasers.  The  defendants  had  an  agent  on  the 
ground  at  the  Bedford  agricultural  show,  where  this  con- 
tract was  made,  for  the  purpose  of  drawing  custom  to  their 
line ;  and  their  agent  must  have  known  that  the  plaintiff 
had  been  exhibiting  these  goods,  and  that  they  were  being 
sent  to  Newcastle  for  the  same  purpose.  I,  therefore,  cannot 
doubt  that  there  was  in  this  case  common  knowledge  of  the 
object  in  view.  As  to  the  supposed  impossibility  of  ascer- 
taining the  damages,  I  think  there  is  no  such  impossibility  ; 
to  some  extent,  no  doubt,  they  must  be  matter  of  specu- 
lation, but  that  is  no  reason  for  not  awarding  any  damages 
at  all. 

2781  *Mellob,  J.:  I  am  of  the  same  opinion.  Aq  a  jury- 
man I  come  to  the  conclusion  that  the  cle&  to  the  defendants 
had  notice  of  the  object  for  which  the  goods  were  being  sent. 
As  to  the  difficulty  of  ascertaining  tne  amount  of  profits 
which  the  plaintiff  can  be  supposed  to  have  lost,  that  is  not 
a  matter  uj3on  which  we  have  to  trouble  ourselves. 

Field,  J.:  I  am  of  the  same  opinion.  I  apprehend  that 
for  a  breach  of  contract  a  plaintiff  is  entitled  to  recover  for 
damage  naturally  following  under  circumstances  known  to 
both  the  parties.  In  this  case,  inasmuch  as  railway  com- 
panies do  not  often  bind  themselves  to  deliver  by  a  partic- 
ular day,  the  defendants'  attention  would  be  attracted  by 
the  stipulation  which  was  made  to  that  effect.  Then,  where 
was  the  contract  made?  Upon  a  show  ground.  To  what 
place  was  it  the  goods  were  to  be  sent  ?  To  a  similar  show 
ground.  The  inference  from  which  would  naturally  be  that 
the  goods  were  being  sent  for  the  purpose  of  being  shown 
there.  Further,  if  the  defendants'  agent  did  not  so  under- 
stand the  matter  he  might  have  been  called  to  say  so,  but 
that  was  not  done.  Therefore  I  infer,  as  judge  of  fact,  that 
both  parties  were  aware  of  the  circumstances  with  a  view  to 
which  the  plaintiff  was  contracting,  and  that  they  were  made 
the  basis  of  the  contract.  Then,  as  to  the  difficulty  of  ascer- 
taining the  profits  which  the  plaintiff  can  be  considered  to 
have  lost,  a  sufficient  answer  is  that  it  must  be  assumed  that 
the  plaintiff  would  make  some  profit.  I  may  ^dd  that  I  ^ 
thinfe  a  larger  sum  might  have  been  awarded. 

Hule  discharged. 

Solicitors  for  plaintiff :  Chorley  <fe  Crawford. 
Solicitor  for  defendants :  R.  J^.  Roberts. 


Vol.  I.]  QUEEN'S  BENCH  DIVISION.  835 


Jones  V.  Jonee.  1876 


See  13  Eng.  Rep.,  53  note;  8  Eng.  ell  «.  Adams,  8We8tVa.,568  ;  Parme- 

Rep.,  890  ;  4  id, ,  4(59.    See  note    ante,  lee  v.  Wilks,  23  Barb.,  ,580  ;  MUton  v. 

324.  Hudson  River,   etc.,   37  N.  Y.,  216  ; 

The  general  rule  is,  that  the  party  Schutt  v.  Baker,  9  Hun,  556  ;  M.  K., 

injured  by  a  breach  of  contract  is  en-  etc.,  v.  Fort  Scott,  15  Kans.,  437  ;  Stur- 

tlUed  to  recover  all  his  damages,  in-  gis  v.  Frost,  56  Geo.,  188. 

eluding   gains    prevented  as  well  as  See     McCormick    v,     Vanatta,    48 

losses  sustained,  provided  they  are  cer-  Iowa,  889. 

tain  and  such  as  might  naturally  be  ex-  Though  not  uncertain  and  contingent 

pected  to  follow  the  breach,  if  the  spe-  profits  which  were  not  the  immediate 

cial    circumstances    under  which  the  and  necessary  result  of  a  breach  of  the 

contract  is  made  are  communicated  to  contract,  and  which  may  not  be  fairly 

and  known  to  both  parties :  Booth  v.  supposed    to    have    entered    into    the 

Spuyten  Duyvil,  etc.,  60  N.  Y.,  487  ;  contemplation  of  the  parties  when  they 

Scott r.  Wilson,  16Grant's(U.  C.)Chy.,  madeit;  Freedlandi).  McNeil, 38 Mich.,  , 

183  ;  ITiorne  v.  McVeagh,  75  Ills.,  81 ;  40 ;  M.  K.,  etc.,  v.  Fort  Scott,  15  Kan- 

The  Tremulo  Patent,  23  Wallace,  518  ;  sas,  485  ;    Sturgis  d.   Frost,  56  Geo. 

Columbia,  etc.,  o.  Geisse,  88  New  Jer-  188  ;  McGormick  «.  Vanatta,  43  Iowa, 

aej  Law,  39,  aflirmed  Id.,  580  ;  Mitch-  389. 


[1  Queen's  Bench  Division,  279.] 
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Deviae — CondUion  in  restraint  of  marriage — DislincHan  betioeen  wills  of  Realty  and 

FernonaUy. 

P.  made  his  will  as  follows :  "  I  eive,  devise,  and  bequeath  unto  my  sister  Mary, 
her  daughter  Elizabeth,  and  Sarah,  the  daughter  of  David  Jones,  all  my  landed 
property,  together  vdth  all  my  goods,  chattels,  and  effects,  to  possess  and  enjoy  the 
same  jointly  during  their  lifetime ;  and  when  any  or  some  of  the  before-mentioned 
parties  shall  depart  this  life,  I  give,  devise,  and  bequeath  her  or  their  shares  to  be 
p6ssefised  and  enjoyed  by  my  sister  Jemima,  the  wife  of  John  Davics,  together  with 
ner  daughter  Mary,  during  their  lifetime :  Provided  the  said  Mary,  daughter  of  the 
said  Jemima,  mv  sister,  shall  remain  in  her  present  state  of  single  woman,  other- 
wise, if  she  shall  alter  her  present  state  of  single  woman,  and  bind  herself  in  wed- 
lock, she  is  liable  to  lose  her  share  of  the  said  property  immediately,  and  her  share 
to  be  possessed  by  the  other  mentioned  parties,  share  and  share  alike  :" 

Held,  that  the  estate  of  Mary  Da  vies  in  the  land  ceased  on  her  marriage ;  for  that 
the  object  of  the  testator  appeared  to  be,  not  to  restrain  marriage,  but  to  provide  for 
Mary  Davies  while  she  was  unmarried ;  and  the  question  whether  the  clause  amounted 
to  a  condition  or  a  limitation  was  immaterial,  as  the  authorities  upon  such  a  distinc- 
tion did  not  apply  to  a  devise  of  realty. 

Appeal  from  the  county  court  of  Cardigan,  holden  at 
Llami)eter. 

Replevin  against  the  defendant  for  having  distrained  on 
theplaintiff  8  cattle  for  half  a  year's  rent,  due  on  the  29th 
of  September,  1874,  in  respect  of  the  messuage,  farm  and 
lands  called  Blaenanucha. 

The  defendant  contended  he  was  justified  in  levying  the 
distress,  inasmuch  as  he  had  purchased  the  estate  and  inter- 
est of  one  Mary  Davies  in  the  said  hereditaments,  which 
estate  and    interest  had  arisen  under  the  will  of   Simon 
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Davies,  dated  the  13th  of  March,  1854 :  '*  I,  Simon  Davies,  of 
Blaenanucha,  in  the  parish  of  Cellan,  in  the  county  of  Car- 
digan, yeoman,  do  make  nay  last  will  and  testament  in  man- 
ner and  form  following :  1  give,  devise,  and  bequeath  unto 
my  sister  Mary,  her  daughter  Elizabeth,  and  Sarah,  the 
daughter  of  David  Jones,  Erwberllwyn,  in  the  parish  of 
Cellan,  in  the  county  of  Cardigan,  tailor,  all  my  landed 
property,  called  and  "known  by  the  name  of  Blaenanucha, 
aforesaid,  together  with  all  my  goods,  chattels,  and  effects  of 
my  personal  estate,  to  possess  and  enjoy  the  same  jointly 
2o0]  during  their  lifetime,  and  when  any  *or  some  of  the 
before-mentioned  parties  named,  Mary  my  sister,  Elizabeth 
her  daughter,  or  Sarah  the  daughter  of  the  said  David  Jones, 
shall  depart  this  life,  I  give,  devise,  and  bequeath  her  or 
their  shares  to  be  possessed  and  enjoyed  bv  my  sister 
Jemima,  the  ^ife  of  John  Davies,  of  Llan,  in  the  parish  of 
Cellan,  together  with  her  daughter  Mary,  during  their  life- 
time :  Provided  the  said  Mary,  daughter  of  the  said  Jemima 
my  sister,  shall  remain  in  her  present  state  of  single  woman, 
otherwise,  if  she  shall  alter  her  present  state  of  single 
woman,  and  bind  herself  in  wedlock,  she  is  liable  to  lose 
her  share  of  the  said  property  immediately,  and  her  share 
to  be  possessed  and  enjoyed  by  the  other  mentioned  parties, 
share  and  share  alike." 

The  plaintiff  admitted  that  until  the  marriage  of  the  said 
Mary  Davies,  daughter  of  the  testator's  sister  Jemima,  with 
Roderick  Evans,  which  took  place  on  the  26th  day  of  March, 
1874,  the  defendant  was  entitled  to  her  estate  and  interest, 
but  contended  that  upon  the  happening  of  that  event,  she, 
according  to  the  terms  of  the  will,  ceased  to  have  any  inter- 
est therein. 

The  judge  of  the  county  court,  after  having  considered 
the  case,  gave  judgment  in  favor  of  the  defendant,  holding 
that  the  estate  and  interest  of  Mary  Davies,  now  Mary 
Evans,  did  not  cease  on  her  marriage,  and  that  therefore 
the  defendant  (the  rent  being  in  arrear)  had  a  right  to 
distrain. 

The  plaintiff  gave  notice  of  appeal,  the  grounds  of  his  ap- 

S^al  being  that  the  estate  and  interest  of  Mary  Davies,  now 
ary  Evans,  ceased  on  her  marriage. 

T.  A.  Roberts^  for  the  plaintiff:  The  decision  of  the 
county  court  judge  was  wrong.  The  devise  to  Mary  Davies 
ought  to  be  construed  so  as  to  carry  out  the  intention  of  the 
testator,  and  so  construed  it  is  a  limitation  to  her  until  she 
marries,  and  not  a  condition  in  restraint  of  marriage.     A 
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gift  until  marriage  is  perfectly  valid:  Webb  v.  Grace {^\ 
Meaih  V.  Lewis  Q.  There  is  no  ground  for  holding  the 
direction  in  this  will  to  amount  to  a  condition.  A  condition 
can  only  be  reserved  to  the  donor  or  feoffor  and  not  to  a 
stranger.  It  is  a  conditional  limitation :  Harvey  v.  Aston  ('), 
*  Williams  v.  Fry{^)\  Jarman  on  Wills,  3i  ed.,  [281 
vol.  ii,  p.  46  ;  Bao.  Abridg.,  Condition  (H).  [He  was  then 
stopped.] 

B.  Ford  (Sir  H.  S.  Giffard,  S.G.,  with  him),  for  the  de- 
fendant :  The  county  court  judge  Was  right.  This  is  a 
condition  in  restraint  of  marriage,  and  not  a  mere  limita- 
tion :  Webb  V.  Grace  Q)  was  not  the  case  of  a  will,  but  a 
contract  by  deed. 

[Blackburn,  J. :  Without  saying  whether  this  is  a  con- 
dition or  a  limitation,  is  there  any  case  where  the  validity 
of  a  devise  of  land  turned  upon  whether  the  disposition 
amounted  to  a  limitation  or  not  ?] 

There  is  no  authority  exactly  in  point ;  but  the  question 
appears  to  have  been  raised  in  the  case  of  a  fund  arising 
from  realty  and  personalty :  Lloyd  v.  Lloyd  (*).  And  in 
the  recent  case  of  Bellairs  v.  Beltairs  {*)  the  Master  of  the 
Rolls  seems  to  have  entertained  the  opinion  that  a  condition 
in  restraint  of  marriage  would  be  void  if  annexed  to  the  in- 
come arising  from  a  mixed  fund.  The  general  law  is  laid 
down  by  Wigram,  V.C.,  in  Morley  v.  Rennoldson(^\  who 
says:  *'In  the  English  law  a  distinction  has  been  taken 
between  the  cases  in  which  the  restraint  operates  as  a  con- 
dition precedent  and  those  in  which  it  is  expressed  to  take 
effect  as  a  condition  subsequent.  A  distinction  has  also 
been  made  as  to  whether  it  is  a  particular  restraint  (a  partial 
and  reasonable  restraint),  or  whether  it  is  a  general  restraint ; 
and  the  decision  is  generally  made  to  depend  on  the  question 
whether  there  is  a  gift  over  or  no  gift  over." 

[Blackburn,  J. :  The  real  question  seems  to  be  whether 
the  testator  intended  to  discourage  marriage  or  not.] 

The  question  in  gifts  of  personalty  has  always  been  un- 
derstood to  be  whether  the  retraint  amounts  to  a  limitation 
or  a  condition,  and  Bellairs  v.  Bellairs  (•)  and  Genery  v. 
Fitzgerald  (')  show  the  tendency  in  courts  of  equity  to  in- 
terpret a  mixed  devise  according  to  the  law  as  to  personalty. 

0)  2  Ph.,  701.  (»)  2  Sim.  (N.S.),  266. 

(•)  3  D.  M.  &G.,  954;  22  L.  J.  (Ch.),        (•)  Law  Rep.,  18  Eq.,  610. 
721.  0)  2  Hare,  670,  679. 

(«)  1  Atk.,  361.  (8)  Jac.,  468. 

O  1  Vent.,  199. 

18  Eng.  Rep.  43 
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[He  also  cited  Perrin  v.  Lyon  (*),  Williams  on  Executors, 
eth  ed.,  vol.  ii,  1185.] 

282]  *Blackburn,  J.:  We  need  not  trouble  the  coun- 
sel for  the  plaintiff  to  reply.  The  question  arose  in  the 
county  court  under  a  replevin,  the  defendant  having  levied 
a  distress  upon  land  after  having  purchased  the  interest  of 
one  Marv  Davies  in  it,  and  it  was  contended  that  by  the  will 
under  which  Mary  Davies  took  this  interest  the  estate  ceased 
on  her  marriage.  The  county  court  judge  thought  that  the 
estate  of  Mary  Davies  did  not  cease  on  her  marriage.  I 
have  come  to  the  conclusion  that  the  estate  did  cease.  A 
number  of  cases  have  been  referred  to,  from  which  it  ap- 
pears that  the  courts  of  equity  have  adopted  from  the  eccle- 
siastical or  civil  law,  it  is  unnecessary  to  say  to  what  extent, 
the  rule  that  conditions  in  general  restraint  of  marriage  are 
invalid.  The  attempt  to  escape  from  the  consequences  of 
this  rule  led  to  decisions  in  which  a  great  many  nice  dis- 
tinctions were  established,  as  to  whether  the  bequest 
amounted  to  a  condition  or  only  to  a  limitation.     If  this 

Eoint  had  been  as  to  a  bequest  of  personal  estate,  it  would 
ave  been  necessary  to  look  at  these  decisions,  and  to  see 
how  far  they  apply,  and  whether  we  are  bound  to  follow 
them,  leaving  the  liegislature  to  interfere  for  the  amendment 
of  the  law.  But  this  is  a  devise  of  land,  which  is  governed 
by  the  rules  of  the  common  law,  and  it  is  admitted  that 
there  is  no  case  which  extends  the  rule  as  to  conditions  or 
limitations  to  devises  of  land. 

There  is,  I  admit,  strong  authority,  that  when  the  object 
of  the  will  is  to  restrain  marriage  and  to  promote  celibacy, 
the  courts  will  hold  such  a  condition  to  be  contrary  to  public 
policy  and  void.  But  here  there  appears  to  be  no  intention 
to  promote  celibacy.  The  testator  leaves  all  his  real  estate, 
together  with  all  his  goods  and  chattels,  to  three  women,  his 
relations,  during  their  lifetime;  and  he  then  proceeds: 
**And  when  any  or  some  of  the  before-mentioned  parties 
named,  Mary  my  sister,  Elizabeth  her  daughter,  or  Sarah, 
the  daughter  of  the  said  David  Jones,  shall  depart  this  life, 
I  give,  devise,  and  bequeath  her  or  their  shares  to  be  pos- 
sessed and  enjoyed  by  my  sister  Jemima,  the  wife  of  John 
Davies,  together  with  her  daughter  Mary,  during  their  life- 
time :  Provided  the  said  Mary,  daughter  of  the  said  Jemima, 
my  sister,  shall  remain  in  her  present  state  of  single  woman, 
otherwise,  if  she  shall  alter  her  present  state  of  single 
283]  woman,  and  bind  herself  in  wedlock,  she  *is  liable 
to  lose  her  share  of  the  said  property  immediately,  and  her 

(')  9  East,  170. 
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share  to  be  possessed  and  enjoyed  by  the  other  mentioned 
parties  share  and  share  alike."  Now  here,  I  think,  when 
one  sees  the  scope  of  the  testator's  dispositions,  it  comes 
to  this:  "I  have  left  to  three  women  enough  to  live  upon, 
and  if  one  of  them  dies  I  bring  in  Jemima  and  Mary.  But 
if  Mary"  (I  suppose  as  the  youngest  she  was  most  likely  to 
change  her  state)  "happens  to  marry,  her  husband  must 
maintain  her,  and  her  sliare  shall  pass  to  the  rest."  Now, 
if  he  had  said  this  in  express  words,  could  it  have  been  con- 
tended that  his  provision  was  contrary  to  public  policy.  I 
think  not.  It  is  admitted  that  a  limitation  to  Mary  until 
she  marries  is  perfectly  good,  but  it  is  said  that  here,  because 
the  disposition  is  in  the  form  of  a  condition,  it  is  bad.  If 
in  the  case  of  real  estate  there  were  a  series  of  authorities 
showing  that  the  distinction  between  a  condition  and  a  lim- 
itation is  material,  we  should  be  bound  to  follow  them. 
But  there  are  no  such  authorities ;  and  I  think  that,  looking 
at  the  object  of  this  will,  and  the  fact  that  the  testator 
probably  thought  that  his  property  was  not  more  than 
enough  for  these  women  to  live  upon  together,  his  direction 
that  the  one  who  married  should  lose  her  share,  cannot  be 
said  to  be  opposed  to  public  policy.  I  think,  therefore,  that 
the  county  court  judge  made  a  mistake,  and  his  decision 
must  be  reversed.  • 

Lush,  J.:  I  am  of  the  same  opinion.  The  question  is, 
whether  we  are  to  construe  this  devise  as  a  provision  for  the 
testator's  niece  while  she  remains  single,  or  as  a  condition 
that  she  shall  remain  in  a  state  of  celibacy  under  the  penalty 
of  losing  her  share.  Now  there  is  nothing  to  lead  me  to 
suppose  that  any  such  condition  was  intended  by  the  testa- 
tor, and  I  rather  think  that  to  imply  such  a  condition  would 
be  to  defeat  his  intention.  We  ought  to  take  the  words  in 
such  a  sense  as  to  carry  out  the  pbject  of  the  testator,  unless 
it  is  illegal,  and,  as  I  read  the  words,  the  testator  only  meant 
to  provide  for  her*  while  she  was  unmarried.  The  words 
are:  [The  learned  judge  read  the  devise.]  I  think  that 
there  is  nothing  in  these  words  which  compels  us  to  think 
it  was  the  testator's  object  that  his  niece  should  never  marry 
at  all.  *He  probably  supposed  that  she  would  be  [284 
maintained  by  her  husband,  and  did  not  mean  to  provide 
for  husband  and  wife. 

Judgment  for  the  plaintiff. 

Ford,  for  the  defendant,  asked  that  the  costs  might  be  paid 
out  of  the  estate,  by  analogy  to  the  practice  in  equity, 
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Blackburn,  J.:  We  cannot  entertain  the  application. 
We  have  never  had  any  such  practice  in  this  court.  It  seems 
to  me  calculated  to  encourage  litigation. 

Solicitors  for  plaintiff :  Helder  &  Moherts. 
Solicitor  for  defendant :  C.  M.  Roche, 

.   See  10  Eng.  R.,  829  note  ;  13  Eng.  R.,  726  note  ;  15  Eng.  R.,  823  note. 


[1  Queen's  Bench  Division,  284.] 
Jan.  19,  1876. 

PuLBRooK  V.  Lawes. 


Agrtemetd  for  Lease — Statute  of  Fratids —  Work  done  upon  Premises  hy  intended 
Lessee — Gommon  Counts, 

The  plaintiff,  in  a  letter,  proposed  to  take  a  lease  of  the  defendant's  house  for  a 
term  of  years,  if  the  defendant  would  carry  out  certain  alterations.  A  correspon- 
dence and  interviews  followed,  and  it  was  ultimately  agreed  that  the  alterations 
should  be  made,  the  plaintiff  to  pay  £75  towards  them.  The  plaintiff  wished  to 
have  the  drawing  room  painted  in  a  particular  way,  and  the  defendant  consented 
that  the  plaintiff  should  send  in  his  own  workmen  to  paint  it,  which  he  accordingly 
did,  and  also  laid  down  gas  pipes,  <&c.,  with  the  defendant*s  consent.  Ultimately 
the  plaintiff  was  prevented  from  taking  possession  of  the  house  owing  to  the  de- 
fault of  the  defendant  in  carr^nng  out  the  alterations  to  be  performed  by  him,  and 
brought  an  action  for  breach  of  the  agreement,  with  the  common  counts  for  work 
done,  <&c.  The  correspondence  disclosed  no  agreement  sufficient  to  satisfy  the 
Statute  of  Frauds :         * 

Heldy  that  the  plaintiff  could,  under  the  common  counts,  recover  for  the  value  of 
the  work  done  bv  the  defendant's  consent. 

Hodgson  v.  Johnson  (E.  B.  <b  E.,  685 ;  28  L.  J.  (Q.B.),  88)  questioned. 

Declaration  that  the  plaintiff  and  the  defendant  agreed 
that  the  defendant  shoula  grant  to  the  plaintiff,  and  that 
the  plaintiff  should  accept  of  the  defendant,  a  lease  of  a 
dwelling  house  in  Seven  Sisters  Road,  for  seven,  fourteen,  or 
twenty-one  years,  upon  condition  that  the  defendant  should 
carry  out  certain  suggestions  of  the  plaintiff  as  to  certain 
285]  specified  alterations  and  improvements  *in  and  to  the* 
dwelling  house,  the  plaintiff  to  pay  £75  towards  the  altera- 
tions and  improvements,  at  the  yearly  rent  of  £120,  and  that 
before  the  execution  of  the  lease  the  defendant  should  exe- 
cute the  alterations  and  improvements,  and"  all  conditions 
were  fulfilled,  &c.,  to  entitle  the  plaintiff  to  have  the  altera- 
tions and  improvements  executed  bv  the  defendant,  yet  the 
defendant  has  not  executed  the  alterations  and  improve- 
ments, &c.,  whereby  the  plaintiff  has  been  deprived  of  the 
said  lease,  and  divers  expenses  incurred  by  the  plaintiff  in 
preparing  to  take  possession  of  the  house  and  in  making 
certain  alterations  and  improvements  in  anticipation  of  the 
said  alterations  and  improvements  being  executed  by  the 
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defendant,  by  his  permission,  became  wholly  lost  and  use- 
less to  him. 

Common  counts  for  work  done  and  materials  provided  by 
the  plaintiff  for  the  defendant,  for  money  paid,  and  money 
due  upon  accounts  stated. 

Pleas,  as  to  first  count,  denial  of  the  agreement  and  the 
breaches.  As  to  the  common  counts,  never  indebted.  Join- 
der of  issue. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  award  of  an  arbitrator,  who  stated  the.  following 
case : 

1.  The  plaintiff  is  an  attorney  and  solicitor,  and  the  de- 
fendant is  a  cabinet  maker.  The  plaintiff,  in  a  letter  dated 
the  20th  of  May,  1873,  proposed  to  take  a  lease  of  one  of 
the  defendant's  houses  if  he  would  carry  out  certain  sug- 
gestions and  alterations  contained  in  the  letter.  A  corre- 
spondence ensued  between  the  parties,  and  it  was  ultimately 
agreed  between  them  that  certain  alterations  should  be  done, 
the  plaintiff  to  pay  a  sum  of  £75  towards  them. 

2.  The  plaintiff  wished  to  have  the  drawing  room  painted 
in  a  particular  way,  and  the  defendant  consented  that  he 
should  send  in  his  own  workmen  to  paint  it,  and  he 
accordingly  did  so.  Gas  pipels  were  laid  down  by  the  plain- 
tiff, and  certain  alterations  and  improvements  were  made 
by  him  with  the  defendant's  knowledge  and  consent,  and 
with  a  view  to  the  plaintiff's  occupancy  of  the  premises.  In 
anticipation  of  the  house  being  handed  over,  to  him  in 
accordance  with  the  terms  proposed  tn  the  letter  of  the  20th 
of  May,  and  subsequent  letters,  the  plaintiff  ordered  certain 
gas  fittings,  cornices,  and  blinds  to  be  made  to  fit  the  house, 
and  paid  *certain  sums  of  money  for  work  done  and  [286 
materials  provided  at  the  defendant's  request  for  decorating 
the  drawing  room  and  making  the  agreed  alterations. 

3.  From  divers  causes  the  alterations  and  suggestions  pro- 
posed by  the  plaintiff  and  agreed  to  be  done  oy  the  defen- 
dant were  so  long  in  being  carried  out  by  the  defendant 
(and  never  were  in  fact  fully  carried  out)  that  the  plaintiff 
was  compelled  to  decline  to  take  the  house,  the  fittings  for 
gas,  cornices,  and  blinds  which  he  had  had  expressly  made 
for  the  house  he  was  obliged  to  sell  at  a  loss,  and  the  money 
lie  paid  for  work  and  labor  done  at  the  defendant's  request 
was  also  lost  to  him. 

4.  It  is  alleged  on  the  part  of  the  defendant  that  certain 
letters  to  be  found  in  the  appendix  to  this  case  form  no 
agreement  so  as  to  satisfy  the  requirements  of  the  4th  sec- 
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tion  of  the  Statute  of  Frauds  (*),  and  this  question,  at  the 
request  of  the  defendant,  is  submitted  for  the  consideration 
of  the  court. 

5.  In  the  event  of  the  court  being  of  opinion  that  the 
point  is  sustainable,  and  goes  to  the  whole  declaration,  then 
the  arbitrator  directed  a  verdict  to  be  entered  for  the  defen- 
dant genemlly. 

6.  In  the  event  of  the  court  being  of  opinion  that  the  ob- 
jection goes  to  the  first  count  only,  then  he  directed  a  verdict 
to  be  entered  for  the  defendant  on  the  first  count,  and  for  the 
plaintiff  on  the  money  counts  for  £51  Ss, 

7.  In  the  event  of  the  court  being  of  opinion  that  the 
point  raised  must  fail,  then  he  directed  that  a  verdict  be 
entered  for  the  plaintiff  on  the  first  count  for  £40,  and  on 
the  money  counts  £51  3^. 

Horace  Brown  ( W.  O.  Harrison  with  him),  for  the  plain- 
tiff :  First,  the  letters  set  out  in  the  appendix  are  a  suffi- 
cient memorandum  in  writing  to  satisfy  the  Statute  of 
Frauds. 

[The  Court  intimated  that  upon  this  point  the  plaintiff 
must  fail.]  ^ 

At  any  rate  the  plaintiff  may  recover,  under  the  common 
counts,  the  expense  incurred  by  him  in  im}3roving  the 
house.  The  agreement  that  he  should  send  in  his  workmen 
was  collateral  to  the  lease,  or  if  not,  there  was  part  per- 
formance :  Nwm  V.  Fabian  ('). 

287]  *BayUs,  Q.C.  (71  E,  Baylis  with  him),  for  the  de- 
fendant, it  being  cohceded  that  the  original  agreement 
relating  to  the  house  is  one  upon  which  no  action  can  be 
brought,  the  plaintiff  cannot  recover  under  the  common 
counts.  To  support  these  counts  it  would  be  essential  to 
put  in  the  agreement,  or  otherwise  it  could  not  be  shown 
how  the  extra  work  came  to  be  done.  The  common  count 
must  be  looked  at  as  if  it  had  set  out  the  agreement  at 
length. 

[jBlackburn,  J.:  Surely  the  plaintiff  can  recover  for  the 
work  actually  done.  Supposing  the  agreement  to  go  off, 
he  would  be  entitled  to  have  anything  which  he  had  parted 
with  returned  to  him.     Here  it  cannot  be  returned.] 

Hodgson  v.  Johnson  {*)  is  in  j)oint.  There  k  was  held 
that  a  part  of  the  agreement  relating  to  chattels  could  not 
be  severed  from  that  relating  to  the  land,  though,  on  the 
plaintiff's  side  the  consideration  was  executed. 

[Blackburn,  J.:   The  decision  seems  to  have  been  on  the 

(^)  It  is  not  necessary  to  set  out  these        (*)  Law  Rcji.,  1  Ch.,  35. 
letters.  (»)  E.  B.  <fe  E.,  685  ;  28  L.  J.  (Q.B.),  83. 
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special  count.  I  do  not  find  any  reference  to  the  count  for 
money  paid.] 

The  original  agreement  was,  "I  will  take  the  lease,  if  you 
will  make  the  alterations." 

[Blackburn,  J.:  If,  instead  of  doing  the  work,  the 
plaintiff  had  advanced  the  £75,  could  he  not  have  recov- 
ered i 

Lusn,  J.:  If  the  agreement  went  off  through  the  defen- 
dant's fault,  was  there  not  a  failure  of  consideration  ?] 

If  the  consideration  failed  the  plaintiff  is  still  not  entitled 
to  recover  .without  some  admission  of  liability  by  the  de- 
fendant, and  there  was  nothing  of  the  kind  here :  Oocking 
V.  Ward  (*).  [He  also  cited  Pattinson  v.  Luc7cley(^\  Kelly 
V.  Webster  ('),  Sanderson  v.  Graves  (*),  Angell  v.  Duke  (*\ 
and  contended  that  the  case  did  not  show  that  the  work 
done  by  the  plaintiff's  order  was  any  improvement  to  the 
house.] 

Blagkburn,  J.:  I  think  that  when  we  get  over  the  diffi- 
culty of  understanding  the  question  which  has  been  sub- 
mitted to  us  the  law  is  tolerably  clear.  The  plaintiff  and 
the  defendant  wrote  *certain  letters,  and  had  certain  [288 
interviews  as  to  a  house  of  the  defendant,  and  the  result  of 
these  letters  and  interviews  was  that  the  plaintiff  proposed 
to  take  a  lease  of  the  house  if  the  defendant  would  carry 
out  certain  improvements  and  alterations.  Some  of  these 
improvements  and  alterations  were  completed,  and  then  I 
tliink  the  case  finds  as  a  fact,  that  it  was  agreed  that  a  lease 
should  be  granted,  that  the  rest  of  the  alterations  should  be 
executed  by  the  defendant,  but  that  the  jjlaintiff  should 

1)ay  £75  towards  them.  The  first  question  is,  whether  the 
etters  between  the  plaintiff  and  defendant  are  a  suflScient 
memorandum  in  writing  to  enable  the  plaintiff  to  maintain 
an  action  on  the  agreement  to  grant  a  lease.  [The  learned 
judge  referred  to  the  letters,  and  expressed  his  opinion  that 
they  were  insuflicient  to  constitute  such  a  memorandum.] 
I  think,  therefore,  that  as  regards  that  part  of  his  claim  the 
plaintiff  is  not  entitled  to  recover. 

But  then  comes  another  question.     The  plaintiff  wished 
to  have  the  drawing  room  painted  in  a  particular  way,  and 
the  defendant  consented  that  the  plaintiff  should  send  in 
his  own  workmen  to  paint  it,  and  he  accordingly  did  so. 
It  is  said  by  Mr.  Baylis  that  this  painting  was  not  one  of 
the  terms  of  the  agreement,  and  that  it  was  fanciful  paint- 
ed) 1  C.  B.,  858 ;  15  L.  J.  (C.P.),  246.  (<)  Law  Rep.,  10  Ex..  284. 
(»)  Iaw  Ri»p.,  10  Ex.,  330,                             («)  Lftw  Rep.,  10  Q.  B.,  174. 
(»)  12  C.  B.,  283;  21  L.  J.  (C.P.),  163. 
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ing  and  of  no  benefit  to  the  house.  Bat  the  arbitrator,  no 
doubt,  took  into  consideration  the  question  whether  there  was 
any  benefit  to  the  premises  or  not.  He  says,  '^  The  plaintiff 
wished  to  have  the  drawing  room  painted  in  a  particular  way, 
and  the  defendant  consented  that  he  should  send  in  his  own 
workmen  to  paint  it,  and  he  accordingly  did  so."  He  fur- 
ther says,  "  Gas  pipes  were  laid  down  by  the  plaintiff,  and 
certain  alterations  and  improvements  were  made  by  him  with, 
the  defendant's  knowledge  and  consent,  and  with  a  view  to 
the  plaintiff's  occupation  of  the  premises;"  and,  furflier, 
''In  anticipation  of  the  house  being  handed  over  to  him, 
the  plaintiff  ordered  certain  gas  fittings,  cornices  and  blinds 
to  be  made  to  fit  the  house,  and  paid  certain  sums  of  money 
for  work  done  and  materials  provided  at  the  defendant's 
request  for  decorating  the  drawing  room,  and  making  the 
agreed  alterations."  Then  follows  this  statement:  ''Prom 
divers  causes  the  alterations  and  suggestions  proposed  by 
the  plaintiff  and  agreed  to  be  done  by  the  defendant  were 
so  long  in  being  carried  out  by  the  defendant  (and  never 
289]  were  in  fact  fully  *carried  out)  that  the  plaintiff  was 
compelled  to  decline  to  take  the  house,  the  fittings  for  gas, 
cornices  and  blinds  which  he  had  had  expressly  made  for 
the  house,  he  was  obliged  to  sell  at  a  loss,  and  the  money 
he  paid  for  work  and  labor  done  at  the  defendant's  request 
was  also  lost  to  him."  This  statement  is  not  clearly  ex- 
pressed, but  I  think  that  it  must  be  taken  to  mean  that 
through  the  defendant's  default  the  plaintiff  was  prevented 
from  taking  possession  of  the  housed 

Now,  if  the  plaintiff  had  gone  into  possession,  and  paid 
£75,  and  had  afterwards  been  turned  out,  either  from  the 
defendant's  default  or  in  any  other  manner,  could  not  he 
have  brought  an  action  to  recover  back  the  £75  ?  I  think 
he  could,  for  it  was  money  the  consideration  for  which  had 
totally  failed.  Instead  of  this,  it  appears  that  in  the  pres- 
ent case  the  defendant  had  arranged  to  make  the  altei-ations 
himself,  but  that  the  plaintiff  did  part  of  them  in  his  place. 
I  think  that  so  far  as  the  plaintiff  did  the  work  instead  of 
the  defendant,  it  was  equivalent  as  between  the  parties  to 
payment.  If  the  agreement  had  continued,  the  plaintiff 
could  not  have  sued  for  the  £75  ;  but  when  the  contract 
goes  off,  it.  is  exactly  the  same  thing  as  if  the  consideration 
had  failed,  and  the  plaintiff  is  entitled  to  recover  the  value 
of  what  the  defendant  has  received  under  a  quantum  merulL 
It  is  clear  that  he  is  entitled  to  recover  something,  and  here 
the  arbitrator  has  fixed  the  amount.  The  argument  of  Mr. 
Baylis  is,  that  as  the  agreement  is  one  concerning  an  inter- 
l 
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est  in  land,  and  is  not  in  writing,  it  cannot  be  given  in  evi- 
dence. But  an  agreement  which  cannot  be  put  in  evidence, 
such  as  an  unstamped  document,  may  be  looked  at  for  a 
collateral  purpose.  It  would  be  very  unjust  if  the  plaintiff 
were  not  paid  for  what  he  has  done  al  the  defendant's  re- 
quest simply  because  the  Statute  of  Frauds  prevents  the 
agreement  from  being  given  in  evidence,  and,  in  spite  of  the 
act,  I  think  he  may  recover  under  a  quantum  Tneruit 

Several  cases  were  cited  on  behalf  of  the  defendant.  One 
of  these  is  Cocking  v.  Wardi^),  But  that  case  was  decided 
before  the  Common  Law  Procedure  Acts  came  into  opera- 
tion, and  when  there  was  not  the  same  power  of  amending 
the  special  count  as  there  is  now ;  the  court,  however,  held 
that  the  plaintiff  might  *recover  the  money  due  to  [290 
her  under  the  count  for  accounts  stated.  Now  there  are 
many  cases  which  establish  that  no  account  can  be  stated 
unless  in  respect  of  a  debt.  In  Cocking  y,  Ward{^\  there 
.could  not  be  a  count  for  land  sold  and  delivered,  and  they 
had  to  resort  to  a  subsequent  acknowledgment  to  support 
the  count  for  accounts  stated.  But  now-a-days,  when  a 
liability  is  proved,  the  plaintiff  is  not  defeated  through  a 
mistake  in  his  pleadings,  and  though  this  may  lead  to  some 
looseness,  I  think  it  is  much  more  calculated  to  promote 
justice.  Under  a  quantum  meruit  the  plaintiff  may  re- 
coverj  and  the  defendant  cannot  retain  the  benefit  without 
paying  the  price. 

Lush,  J.:  I  am  of  the  same  opinion.  The  facts  of  this 
case  are  that  the  defendant  agreed  to  grant  a  lease  of  a 
house  to  the  plaintiff  for  seven,  fourteen,  or  twenty-one 
years,  and  it  was  at  first  part  of  the  agreement  that  the 

E  lain  tiff  should  pay  £75  towards  certain  alterations  in  the 
ouse.  Afterwards,  the  defendant  agreed  that  the  plaintiff 
should  send  in  his  workmen  to  paint  the  drawing  room  in  a 
particular  manner.  Now,  it  seems  to  me  quite  clear  that 
the  agreement  between  the  plaintiff  and  the  defendant  was 
never  expressed  in  writing  so  as  to  satisfy  the  Statute  of 
Frauds.  The  plaintiff  cannot,  therefore,  bring  an  action  on 
the  agreement ;  but  the  question  remains,  can  he,  under  the 
common  counts,  recover  the  amount  which  he  has  expended 
on  the  house  according  to  the  finding  of  the  arbitrator. 
Now,  it  seems  to  me,  that  what  the  plaintiff  did  was  very 
much  as  if  he  had  paid  the  £75  into  the  hands  of  the  defen- 
dant after  the  making  of  the  agreement,  in  which  case  he 
would  clearly  be  entitled  to  recover  back  the  money.  I  can- 
not see  that  the  fact  that  he  has  expended  the  money  upon 

(')  1  C.  B.,  868;    15  L.  J.  (C.P.),  215. 

16  Eno.  Rep.  44 
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the  improvement  of  the  house  with  the  consent  of  the  de- 
fendant can  make  any  diflference. 

*  I  quite  feel  that  in  deciding  as  we  do,  we  are  going  coun- 
ter to  Hodgson  v.  Johnson  {').  There  the  defendant,  tenant 
of  a  brickyard,  agreed  verbally  with  the  plaintiff  that  the 

Elaintiff  should  go  into  possession,  taking  the  plant  and 
ricks  at  a  valuation,  and  the  defendant  was  to  pay  the 
rent  due  from  him.  It  was  held  that  the  plaintiff,  though 
291]  he  had  gone  into  possession,  and  had  his  *goods 
sold  under  a  distress,  could  not  recover  under  the  agree- 
ment to  pay  the  rent,  as  it  was  not  in  writing.  But  the 
only  point  taken  before  the  court  was  whether  the  agree- 
ment to  take  the  bricks  could  be  severed  from  the  agree- 
ment as  to  the  occupation.  It  is  strange  that  the  court 
seems  to  have  overlooked  the  fact  that,  quite  independently 
of  the  agreement  to  transfer  the  lease,  the  circumstances  of 
the  case  originated  a  claim  for  compensation.  If  the  point 
were  to  arise  again,  I  am  inclined  to  think  that  the  decision, 
would  not  be  followed.  This  being  so,  I  think  the  plaintiff 
is  entitled  to  recover  back  the  money  which  he  has  paid,  as 
on  a  failure  of  consideration. 

Judgment  for  the  plaintiff". 
Solicitor  for  plaintiff :  Plaintiff  in  person. 
Solicitors  for  defendant :  Tilley  &  Soames. 

(»)  E.  B.  <fe  E.,  685;  28  L.  J.  (Q.B.),  88. 

See  13  Eng.  Rep.,  500  note.  612  ;  McClarty  v.  McClarty,  19  Upper 

One  who  refuses  to  perform  a  con-  Can.  Com.  PL,  311. 

tract,  on  the  ground  that  it  is  void  by  See  contra :    Kidder  «.  Kidder,    53 

the  statute  of  frauds,  cannot  recover  N.  H.,  561- ;  Scott  v.  Bush,  29  Mich., 

what  lie  has  paid  thereon,  nor  for  im-  523;  Northwestern,  etc.,  t?.  Shaw,  37 

provements,  if  the  other  party  be  ready  Wise,  655,  661. 

and  williiig^  to    perform:    Abbott    i?.  See  McDonald  «?.  Lynch,  59  Mo.,  350  ; 

Draper,  4  Den.,  61 ;  Collier  v.  Cotes,  Detroit  v.  Hillsdale,  etc.,  30  Mich.,  166, 

17  Barb.,  471 ;  Marsh  v.  Wyckoff,  10  176 ;  Baby  t?.  Watson,  13  Upper  Can. 

Bosw.,  202  ;  Finch  v.  Walker,  49  N.  Y.,  Q.  B.,  531. 

9;  O'lieilly  nk   King,  28  How.,   408;  If  the  vendor  have  not  refused  to 

Simon  t?.  Kaliske,  6  Abb.  Pr.,  N.S.,  perform,  the  vendee    cannot    recover 

224;   Monroe  t?.  Reynolds,  47  Barb.,  back  what  he  paid  upon  the  contract 

574;   Havens  «.   Patterson,  43  N.  Y.,  without  averring  and  showing  that  the 

218 ;  King  u.  Welcome,   5  Gray,  44 ;  vendee's  title  is  absolutely  bad.     It  is 

CoughlintJ.  Knowles,  7Met.,  57  ;  Cong-  not  sufficient    to    show    it  doubtful: 

don  V.  Perry,   13  Gray,  8;  Sutton  «.  O'Reilly  «>.  King,  2  Rob.,  587. 

Sutton,  13.  Verm.,  71 ;  Rainer  t).  Hud-  But    the    party  willing  to  perform 

dleston,  4  Heiskell  (Tenn.),  223 ;  Gal-  such  a  contract  may  recover  what  he 

vin  «.  Prentice,  45  N.  Y.,  162  ;  Camp-  has  paid  thereon,  or  for  improvements, 

bell  tj.  Qrier,  10  U.  C.  Com.  PI.,  295  ;  or  work  done,  if  the  other  party  either 

Campbell «?.  Qrier,  11  Upper  Can.  Com.  refuse  or  be  unable  to  perform  :  Har- 

Pl.,  231 ;  Patterson  u.  Irwin,  21  Upper  ris  c.  Frink,  49  N.  Y.,  24;  Stone  f>. 

Can.  Com.  PI.,  132;  Barber  t?.  Arm-  Stone,  43  Verm.,  180;   Day  ©.   N.  Y. 

strong,  0  Upper  Can.  K.  B.,  O.S.,  543;  Cent.,  etc.,  51  N.  Y.,  590,  and  cases 

Delongij.  Oliver,  26  Upper  Can.  Q.  B.,  cited;  Wood  v.  Shultis,  4  Hun,  309; 
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Harris  v.  Harris,  70  Penn.  St.  R., 
170. 

Upon  a  sale,  withoat  writing,  of 
standing  grass,  tlie  vendee  paid  the 
wliole  price,  cat,  and  removed  a  portion 
of  tlie  crop,  when  he  was  stopped  by 
the  vendor.  Held,  that  the  vendee  was 
not  entitled  to  recover  the  whole  sam 
paid  withoat  allowance  for  the  grass 
taken.  The  complaint  claimed  dam- 
ages for  non-delivery  of  the  grass  ;  the 
answer  was  a  general  denial  and  plea 
of  the  statute  of  fraads.  Held,  that 
evidence  of  the  qaantitj  of  grass  re- 
moved, was  competent  upon  the  ques- 
tion of  damages.  Watkins  r.  Rush,  2 
Lansing,  2«)4. 

Where  an  executory  contract,  void 
\}y  the  statute  of  frauds,  has  been  per- 
formed by  one  party,  such  party  may 
recover  the  agreed  price :  Detroit  d. 
Hillsdale,  80  Mich.,  166,  176;  Fish- 
mongers, etc.,  V.  Robertson,  5  Man.  & 
Or.,  131. 

If  a  contract  for  a  lease  be  void,  a 
tenant  is  not  liable  for  cutting  crops 
aown  by  him  before  repudiation  by  the 
lessor  :  Earl,  etc.,  «.  Thomas,  1  Cromp. 
&  Mees.,  89,  3  Tyrwh,,  26;  Vaughn 
r.  Hancock,  3  C.  B.,  766,  64  Eng. 
Com.  Law  Rep.;  Harris  «.  Frink,  49 
N.  Y.,  24,  reversing  2  Lans.,  35 ;  Ho- 
gan  V.  Berry,  24  Upper  Can.  Q.  B., 
346 ;  Reeder  r.  Sayre,  4  N.  Y.  Weekly 
Dig.,  553,  N.  Y.  Court  Appeals. 

If  the  vendee  be  unable  to  convey, 
and  the  vendee  have  expended  money 
in  good  faith,  in  compliance  with  the 
contract,  relying  upon  performance  by 
the  vendor,  the  vendor  who  is  unable 
to  perform  cannot  recover  possession 
of  the  lands  without  repaying  such  ex- 
penditures. If  the  vendee  elect  to  re- 
scind the  contract,  the  amount  of  his 
expenditures  will  be  decreed  to  be  a 
lien  upon  the  premises,  or  their  pay- 
ment be  made  a  condition  to  the  sur- 
render thereof:  Gilbert  u.  Petelier,  38 
Barb.,  488,  affirmed  by  Court  of  Ap- 
peals, 35  How.  Pr.,  642  ;  Savage  u. 
Taylor.  Talb.  Rep.,  234;  Kanawha 
Coal  Co.  V.  Kanawha,  etc.,  7  Blatchf., 
421 ;  2  Story's  Eq.  Jur.,  S  799  a  ;  Mc- 
Indoe  t>.  Morraan,  26  Wise.,  588. 

It  has  been  liMd  that  if  A.  lets  B. 
into  possession  of  his  house  imder  a 
promise  that,  if  he  will  make  certain 


improvements  thereon,  he  will  lease  it 
to  him  for  twelve  years,  and  after  the 
improvements  are  made  refuse  to  do  so, . 
B.  cannot  recover  for  work  and  labor 
done  :  Hopkins  « .  Richardson,  5  N.  Y. 
Leg.  Obs.,  149,  14  Law  Jour.  Q.  B.,  80 ; 
Gillett  V.  Maynard,  5  Johns. ,  85. 

That  he  should  have  sought  a  spe- 
cific performance  in  equity  :  Rickard  d. 
Stanton,  16  Wend.,  27. 

Which  he  might  have  had :  Mc- 
Namee  v.  Withers,  37  Maryland,  172. 

But  we  think  he  could  recover  for 
the  work  :  Harrington  r.  Harrington, 
15  Upper  Can.  Q.  B.,  241 ;  Williams  v, 
Bemis,  108  Mass.,  91 ;  Savage  «.  Can- 
ning, Irish  Law  Rep.,  1 C.  L.,  434. 

See  Leslie  v.  Smith,  32  Mich.,  64. 

But  if  A.  fraudulentlpy  under  a 
representation  that  he  is  the  owner  of 
lands,  induce  B.  to  perform  work  on 
them  in  the  expectation  of  becoming  a 
joint  owner,  on  discovery  of  the  fraud 
he  may  rescind  the  contract,  and  re- 
cover the  value  of  his  work,  although 
the  contract  was  void  by  the  statute 
of  frauds :  Rickard  v.  Stanton,  16 
Wend.  26. 

Where  one,  without  color  of  right, 
enters  upon  another's  land,  and  per- 
forms work  there,  he  cannot  recover 
therefor,  even  though  the  owner  prom- 
ise to  pay  him  for  it :  Frear  v.  Harden- 
burgh,  5  Johns.,  272. 

Otherwise,  if  he  entered  under  color 
of  right,  and  surrendered  improve- 
ments, he  had  made,  under  a  promise 
for  compensation :  Benedict  v.  Beebe, 
11  Johns.,  145. 

If  one  properly  in  possession  of  lands 
agree  to  sell  his  mere  improvements 
thereon,  such  agreement  is  not  within 
■  the  statute  of  frauds  unless  the  time 
for  performance  be  more  than  one  year 
.  from  its  making  :  Lowre  v.  Winters,  7 
Cowen,  263. 

One  who  enters  into  lands  under  sn 
agreement  to  purchase  the  same,  is  not 
liable  on  a  rescission  of  tlie  contract, 
for  rent  or  for  use  and  occupation  of 
the  lands  during  the  period  between 
the  entry  and  the  rescission,  where 
such  rescission  is  by  consent  of  both 
parties  or  pursuant  to  an  arrangement 
between  them  :  Markey  v.  Coote,  IrisK 
Law  Rep.,  10  Com.  Law,  149. 
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[1  Queen's  Bench  pivision,  291.] 
Jan.  17;  Feb.  16,  1876. 

[in  the  court  of  appeal.] 
Taylor  v.  Bowers. 

Ddivery  of  Goods  for  fraudulent  Purpose — Right  of  Owner  to  repudiate  Purpose  and 

recover  tke  Goods. 

The  plaintiff,  being  in  embarrassed  circumstances,  in  pursuance  of  an  agreement 
between  him  and  A.,  made  over  all  his  stock-in-trade  to  A.,  and  fictitious  bills  of 
ezcjiange  w^ere  given  by  A.  in  plaintiffs  favor.  Possession  of  the  goods  was  given 
to  A.,  together  with  an  inventory,  but  no  bill  of  sale  was  executed  by  plaintiff.  The 
object  of  the  transaction  was  to  prevent  plaintiff's  creditors  getting  hold  of  the  goods, 
and  so  being  paid  in  full.  Defendant  was  a  creditor  for  £100,  and  was  cognizant  of 
what  was  concocted  between  plaintiff  and  A.  After  A.  had  removed  the  goods  from 
plaintifTs  premises,  two  meetings  of  plaintiff's  creditors  were  held,  but  no  compro* 
mise  was  effected  with  the  creditors.  Some  months  afterwards  A.  executed  a  biU  of 
sale  of  the  goods  to  defendant,  for  the  alleged  purpose  of  securing  the  debt  due  from 
plaintiff  to  defendant,  but  plaintiff  was  no  party  to  the  bill  of  sale,  nor  did  he  sanc- 
tion or  know  of  it.  Plaintiff  having  demanded  the  goods  from  A.  and  defendant, 
brought  an  action  against  defendant  for  the  detention : 

//&,.  by  the  Queen's  Bench  and  Court  of  Appeal,  that,  the  fraudulent  purpose  not 
having  been  carried  out,  plaintiff  was  not  relying  on  the  ille«il  transaction,  out  was 
entitl^  to  repudiate  it,  and  recover  his  goods  from  A.,  and  defendant  had  no  better 
title  than  A.,  as  he  knew  how  A.  had  become  possessed  of  the  goods. 

Declaration  for  the  detention  of   a   portable   steam- 
engine  and  other  chattels,  the  property ,of  the  plaintiff. 
292]    *Pleas,  1,  traversing  the  detention,  2,  traversing  the 
plaintiffs  propertj^  as  alleged.     Issue  joined. 

The  cause  was  tried  before  Cockburn,  C.J.,  at  the  Cheshire 
Summer  Assizes,  1874,  when  a  verdict  was  found  for  the 
plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the 
defendant. 

A  rule  was  obtained  accordingly,  on  the  ground  that  the 
plaintiff  could  not  by  the  allegation  of  his  own  fraud  get 
Dack  the  goods  from  the  defendant. 

The  facts  of  the  case,  on  which  the  judgment  of  the  court 
proceeded,  as  well  as  the  arguments,  are  sufficiently  stated 
m  the  judgment. 

1875.  May  7.  Mclntyre^  Q.C.,  and  LocJcwood^  showed 
cause.  They  cited  Farmer  v.  litcsseU  C)  and  Bowes  v. 
Foster  ("). 

B.  T.  Williams^  in  support  of  the  rule,  cited  Simpson  v. 
Bloss  (')  and  Taylor  v.  Chester  (*). 
^  Cur  A  adv.  vwU. 

1876.  Jan.  17.  The  judgment  of  the  court  (Cockburn, 
C.  J.,  Mellor  and  Quain,  JJ.)  was  delivered  by 

(')  1  B.  A  P.,  296.  (8)  7  Taunt,  246. 

(«)  2  H.  A  N.,  779 ;  27  L.  J.  (Ex.),  262.         (^)  Law  Rep.,  4  Q.  B.,  309. 
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CocKBURN,  C.J.:  This  was  an  action  brought  to  recover 
the  value  of  a  portable  steam-engine  and  threshing  machine 
and  other  articles  of  the  plaintiff  alleged  to  haVe  been 
detained  by  the  defendant. 

The  action  was  tried  at  the  Chester  Summer  Assizes  for 
1874,  before  me,  when  a  verdict  was  found  for  the  plaintiflf, 
with  leave  to  defendant  to  move  to  enter  the  verdict  for  him 
or  a  nonsuit. 

The  facts  were  these :  The  plaintiff  was  a  machinist  carry- 
ing on  business  at  Ranton,  near  Stafford,  and  in  the  year 
1868  was  possessed  of  the  articles  now  in  question  as  part  of 
his  then  stock-in-trade.  In  that  year  he  went  to  Ameitica, 
leaving  his  wife  and  son  in  possession  of  his  stock-in-trade, 
and  they  carried  on  the  business  in  his  absence.  He  re- 
turned from  America  in  1869,  and  then  learned  that  his  son 
had  incurred  debts  in  respect  of  which  he  feared  that  claims 
would  be  made  as  having  been  incurred  on  his  account.  On 
this  he  consulted  a  person  named  Alcock,  his  *nephew,  [293 
as  to  the  course  he  should  take.  Alcock  advised  that  all 
the  plaintiff's  goods  should  be  assigned  to,  and  delivered 
over  to  him,  and  that  fictitious  bills  or  notes  should  be 
accepted  or  drawn  by  the  plaintiff  in  Alcock' s  favor,  as  the 
pretended  consideration  for  the  assignment;  to  all  which 
the  plaintiff  consented ;  and  the  assignment  having  accord- 
ingly been  made  ('),  Alcock  removed  the  goods  to  Stafford, 
and  placed  them  there  in  the  yard  of  an  inn.  • 

It  was  not  very  clear  on  the  evidence  what  Alcock' s 
scheme  was,  so  far  as  he  himself  was  concerned.  He  was 
not  called  as  a  witness  on  either  side.  So  far  as  regards  the 
plaintiff,  there  can  be  no  doubt  that  the  object  in  view,  when 
the  goods  were  made  over  to  Alcock,  was  to  prevent  any 
persons,  being  creditors  of  the  plaintiff,  or  claiming  to  be 
creditors  for  goods  supplied  to  his  son,  from  being  paid  in 
full ;  a  dividend  of  one  shilling  in  the  pound  being  all  that 
was  ever  offered  them. 

It  appeared  that  the  defendant,  to  whom  the  plaintiff  was 
indebted  in  the  sum  of  £100,  was  taken  into  consultation 
by  Alcock  and  the  plaintiff,  and  was  a  party  to  the  scheme 
for  defrauding  the  creditors.  He  admitted  that  he  all  along 
stipulated  for  full  payment  of  his  debt,  and  asserted  that 
he  had  been  always  promised  it.  So  far  as  relates  to  Alcock 
it  is  probable  that,  acting  in  collusion  with  the  defendant, 
his  intention  was,  after  paying  the  debt  to  the  defendant  in 
full,  to  appropriate  the  remainder  of  the  proceeds  to  himself. 

(*)  No  actual  asssignment  to  Alcock  delivered  possession  of  the  goods  to 
was  executed  by  the  plaintiff;   but  he     Alcock  together  with  an  inventory. 
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After  the  goods  had  been  removed  to  Stafford  the  affair 
was  placed  by  Alcock  in  the  hands  of  a  Mr.  Brough,  an  attor- 
ney, and  two  meetings  of  the  plaintiffs  creditors, — whether 
real  or  collusive  appears  very  doubtful, — wepe  convened, 
at  which  one  Jones,  a  clerk  of  Brough,  took  the  chair.  At 
the  first  the  only  creditor  who  attended  was  a  person  named 
Weet,  a  creditor  to  the  amount  of  £2  only,  and  who  was 
paid  off.  At  the  second  no  creditor  whatsoever  attended ; 
so  that  any  attempt  to  effect  a  compromise  with  the  cred- 
itors, if  seriously  intended,  entirely  tailed. 

In  this  state  of  things,  some  months  after  the  goods  had 
been  rfemoved,  Alcock  executed  a  bill  of  sale  of  them  to  the 
defendant,  as  was  alleged,  for  the  purpose  of  securing  the 
294]  defendant's  debt ;  but  *the  plaintiff  was  no  party  to 
this  bill  of  sale,  nor  did  it  appear  that  he  knew  of  or  sanc- 
tioned it.  After  this,  as  the  plaintiff  alleged,  seeing  noth- 
ing being  done,  and  that  no  creditors  were  paid  or  settled 
with,  he  demanded  back  his  goods  from  Alcock  and  the 
defendant.  They,  however,  refused  to  give  them  back,  and 
the  defendant,  professing  to  act  on  his  bill  of  sale,  caused 
them  to  be  put  up  to  auction  and  sold.  They  were  bought 
by  one  Locket,  at  much  under  their  value,  and  there  can  be 
little  doubt  that  the  sale  was  fictitious,  and  that  they  were 
bought  on  account  of  the  defendant,  for  immediately  after 
the  sale  they  were  removed  to  the  defendant's  premises. 
Be  this  as  it«may,  the  important  fact  is  that,  prior  to  the 
sale,  written  notice  was  served  by  the  plaintiff  on  the  defen- 
dant not  to  sell,  and  the  return  of  the  goods  was  demanded 
by  him. 

The  only  question  left  to  the  jury,  the  other  material  facts 
of  the  case  being  clear,  was  whether  the  defendant  kn,ew  of 
the  fraudulent  scheme,  as  between  Alcock  and  the  plaintiff, 
to  defeat  the  creditors  of  the  latter,  at  the  time  when  he 
took  the  bill  of  sale  of  the  goods  from  Alcock.  The  jury 
found  that  he  did ;  and  there  has  been  no  complaint  of  that 
finding. 

In  the  result  the  facts  therefore  stands  thus  :  The  goods 
were  made  over  to  Alcock  for  the  purpose  of  defrauding 
the  plaintiffs  creditors.  But  they  were  made  over  by 
Alcock  to  the  defendant  without  the  plaintiffs  authority, 
and  not  in  furtherance  of  the  fraudulent  purpose  for  which 
they  had  been  assigned  to  liim.  And  while  the  fraud  on 
the  plaintiffs  creditors  originally  contemplated  remained 
wholly  unaccomplished,  the  plaintiff  repudiated  what  had 
been  done,  and  claimed  to  have  his  goods  restored  to  him, 
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which  done,  they  would  have  been  again  available  to  his 
creditors. 

It  is  plain  on  these  facts,  coupled  with  the  finding  of  the 
jury,  that  the  defendant  had  no  title  to  the  goods,  nor  any 
lien  or  charge  upon  them ;  nor  was  it  argued  before  us  that 
he  had  ;  but  it  was  contended, — and  this  was  the  only  poinb 
made  on  behalf  of  the  defendant, — that  as  the  goods  were 
delivered  over  to  Alcock  for  a  fraudulent  purpose,  and  the 
plaintiflE  could  not  explain  his  right  to  recover  without  dis- 
closing his  fraud,  he  could  not  be  heard  in  a  court  of  justice 
to  allege  his  own  fraud,  and  he  was  therefore  disentitled  to 
recover  in  this  action ;  and,  in  short,  that  the  maxim, 
"^^In  pari  delicto  potior  est  conditio  defendentis^'^  [295 
applied  to  this  case. 

The  defendant's  counsel  cited  and  relied  on  Simpson  v. 
Bloss  (*).  That  was  the  case  of  an  illegal  wager,  in  which 
the  plaintiff  and  the  defendant  went  shares.  After  the 
wager  was  won,  and  before  it  was  paid  by  the  loser,  the 

f)laintiff  advanced  to  the  defendant  his  share,  and  on  the 
oser  becoming  insolvent  and  failing  to  pay,  the  plaintiff 
sought  to  recover  it  back  from  the  defendant.  It  was  held 
that,  as  both  parties  were  concerned  in  an  illegal  transaction, 
the  plaintiff  was  not  entitled  to  recover.  In  that  case  it  will 
be  observed  that  the  money  sought  to  be  recovered  was  paid 
after  the  wager  was  lost  and  the  transaction  complete,  and 
for  the  purpose  of  carrying  out  the  arrangement. 

In  the  present  case  nothing  has  been  done  to  cairy  out 
the  fraudulent  or  illegal  object  beyond  the  delivery  of  the 
goods  to  Alcock  and  their  removal  to  Stafford.  We  put 
aside  the  bill  of  sale  to  the  defendant,  as  the  plaintiff  was 
not  a  party  to  it,  nor  did  it  form  part  of  the  origmal  arrange- 
ment. The  next  fact  is,  that  before  anything  was  done, 
and  before  the  sale  by  auction,  the  plaintiff  repudiated  the 
whole  transaction,  and  demanded  back  his  goods  from 
Alcock  and  the  defendant.  Under  these  circumstances,  we 
think  that  the  plaintiff  is  entitled  to  recover  back  his  prop- 
erty from  the  defendant.  The  action  is  not  founded  upon 
the  illegal  agreement,  nor  brought  to  enforce  it,  but,  on  the 
contrary,  the  plaintiff  has  repudiated  the  agreement,  and 
his  action  is  founded  on  that  repudiation. 

Now  it  seems  to  us  well  established  that  where  money 
has  been  paid,  or  goods  delivered,  under  an  unlawful  agree- 
ment, but  there  has  been  no  further  performance  of  it,  the 
party  -paying  the   money   or   delivering   the  goods   may 

(»)  7  Taunt.,  246. 
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repudiate  the  transaction,  and  recover  back  his  money  or 
goods. 

In  Hastelow  v.  Jackson  (*)  Littledale,  J.,  says :  /'If  two 
parties  enter  into  an  illegal  contract,  and  money  is  paid 
upon  it  by  one  to  the  other,  that  may  be  recovered  back 
before  the  execution  of  the  contract,  but  not  afterwards/' 
296]  And  in  Bone  v.  EcJcless  ('),  *Bramwdl,  B.,  referring 
to  Iiastelow  v.  Jackson  (*),  says:  ''Clearly  an  authority  to 
pay  over  money  for  an  illegal  purpose  may  be  revoked  be- 
fore the  money  is  paid  over.  In  Hastelow  v.  Jackson  (') 
that  proposition  of  law  was  laid  down,  although  there  the 
plaintiff  had  to  prove,  as  part  of  his  case,  that  he  had 
entered  into  an  illegal  contract ;  he  did  not,  however,  seek 
to  recover  upon  it.  .  .  .  The  law  is  in  favor  of  undoing  or 
defeating  an  illegal  purpose,  and  is  therefore  in  favor  of  the 
recovery  of  the  money  before  the  illegal  purpose  is  fulfilled, 
not  afterwards." 

The  case  of  Symes  v.  Hughes  ("),  before  the  late  Master 
of  the  Rolls,  resembles  the  present  case,  and  is  one  of  the 
latest  authorities  on  the  subject.  In  that  case  the  plaintiff, 
being  in  pecuniary  difficulties,  assigned  certain  leasehold 
property  to  a  trustee  for  the  purpose  of  defeating  his  cred- 
itors. The  trustee,  treating  the  property  as  her  own, 
assigned  to  the  defendant,  he  covenanting  to  provide  the 
assignor  with  board  and  lodging  during  her  life.  The  plain- 
tiff afterwards  became  bankrupt,  and  having  made  an  ar- 
rangement with  his  creditorsj  filed  his  bill,  praying  that 
the  defendant  might  be  ordered  to  reconvey  the  property. 
"Two  objections,''  said.the  Master  of  the  Rolls,  "  have  been 
raised  on  behalf  of  the  defendant.  The  first  is,  that  the 
assignment  was  made  for  an  illegal  purpose,  and  it  is  said, 
iauch  being  the  case,  the  court  will  not  interfere.  I  think 
the  correct  answer  to  this  was  given,  namely,  that  where 
the  purpose  for  which  the  assignment  was  given  is  not 
carried  into  execution,  and  nothing  is  done  under  it,  the 
mere  intention  to  effect  an  illegal  object  when  the  assign- 
ment was  executed  does  not  deprive  the  assignor  of  his 
right  to  recover  the  property  from  the  assignee  who  has 
given  no  consideration  for  it.  It  is  clear  in  the  present  case 
that  no  harm  has  been  done  to  any  creditor,  and,  in  fact, 
the  suit  is  now  being  prosecuted  for  the  purpose  of  enabling 
the  creditors  to  recover  something." 

It  is  true  that  in  that  case  the  plaintiff  had  covenanted 

(»)  8  B.  A  C,  221,  226.  («)  28  L.  J.  (Ex.),  at  p.  440;  6  H.  <k  N.,  926. 

(«)  Law  Rop.,  9  Eq.  476,  479. 
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with  the  assignee  in  bankruptcy  to  prosecute  the  suit,  and 
in  the  event  of  his  being  successful,  to  pay  his  creditors  a 
composition  of  2^.  6^.  in  the  pound.  But  we  think  that 
that  circumstance  does  not  affect  the  principle  on  which  his 
right  to  recover  depends,  namely,  that  *the  illegal    [297 

Surpose  not  having  been  carried  out,  he  is  entitled  to  repu- 
iate  the  transaction  and  to  recover  back  his  money  or 
propertv. 

For  these  reasons,  we  think  the  verdict  in  the  present  case 
should  stand ;  and  the  rule  will  be  discharged. 

Ride  discharged. 

On  appeal  by  the  defendant, 

Feb.  14,  15.  B.  T.  Williams^  Q.C.,  and  Bigham^  for  the 
defendant.  They  cited  Simpson  v.  Bloss{')^  HoVman  v, 
Johnson^  ('),  Pickard  v.  Sears  ('),  Alner  v.  George  (*),  Fivaz 
V.  Nicholls  (*),  and  commented  upon  Symes  v.  Hughes  (*) 
and  Bowes  v.  Foster  ('). 

McIiUyre^  Q.C.  {Mellor^  Q.C.,  with  him),  for  the  plain- 
tiff, in  the  course  of  the  argument  for  the  defendant  referred 
to  Bowes  V.  Foster  (^)  as  directly  in  point  for  the  plaintiff  ; 
but  they  were  not  further  called  upon. 

James,  L.J.:  The  only  question  we  have  to  consider  is, 
whether  the  rule  as  obtained  ought  to  have  been  made  abso- 
lute. We  cannot  go  into  anything  which  took  place  at  the 
trial,  according  to  my  view,  to  see  whether  the  rule  oueht 
to  have  been  wider  in  its  terms.  The  rule  was  confined  to 
a  very  short  and  simple  point  of  law,  that  is,  whether  the 
plaintiff  is  estopped  from  recovering  by  reason  that  he  is 
obliged  to  give  evidence  or  tell  a  story  involving  his  own 
fraud.  The  question  is  a  question  of  demerit  on  the  part 
of  the  plaintiff  on  this  point,  and  we  have  not  to  inquire 
upon  this  rule,  and,  according  to  my  view,  we  have  no  right 
to  inquire  into  any  question  of  merit  or  comparative  merit 
on  the  part  of  the  defendant. 

The  verdict  that  was  obtained,  and  the  rule  that  was 
granted,  proceeded  on  the  notion  that  the  defendant  had  no 
title  other  than  what  Alcock  had,  neither  was  there  any 
case  on  the  defendant's  part  unless  the  plaintiff  was  estop- 
ped, that  is  to  say,  unless,  as  has  been  very  properly  sug- 
gested in  the  argument  of  the  *defendant's  counsel,  [298 
they  were  in  a  position  to  have  called  upon  the  learned 
judge  to  nonsuit  the  plaintiff  the  moment  the  plaintiff's  case 

(»)  7  Taunt,  246.  ■  («)  2  C.  B.,  501 ;    15  L.  J.  (C.P.),  126. 

(«)  Cowp..  841,  848.  (•)  Law  Rep.,  9  Eq.,  475. 

(»)  6  A.  <fe  E.,  469.  f)  2  H.  A  N.,  779;    27  L.  J.  (Ex.), 

(*)  1  Camp.,  892.  262. 
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had  been  opened,  on  the  ground  that  he,  by  disclosing  the 
fraud  and  that  he  was  a  party  to  the  fraud,  is  disentitled 
from  recovering  the  goods.  Now  the  rule  is,  that  a  man 
certainly  cannot  recover  goods  in  respect  of  which  he  is 
obliged  to  state  a  fraud  of  his  own  as  part  of  his  title.  But 
that  is  not,  according  to  my  view,  the  position  of  this  plain- 
tiff. All  the  plaintiff  has  got  to  say  is :  "'  These  were  my 
goods.  I  was  possessed  of  these  goods  in  1868.  I  have 
never  parted  witli  th^m  to  anybody.  They  are  my  goods  still. 
I  never  sold  them,  and  I  have  never  given  them  to  anybody 
in  such  a  w^  as  to  deprive  myself  of  the  right  to  possession 
of  them."  It  is  the  defendant  who  has  got  really  to  show 
the  fraud.  He  says,  I  claim  these  goods  under  a  bill  of  sale 
by  Alcock  to  me,  and  Alcock  claims  them  under  an  assign- 
ment from  the  plaintiff  to  him  by  means  of  an  inventory 
flven  to  him  with  possession.  Thus  it  is  the  defendant  who 
as  got  to  make  out  his  title  to  the  goods  from  .the  transac- 
tion which  is  a  fraud,  and  which  it  seems  he  was  a  party  to, 
in  fact  the  defendant  has  got  to  make  out  his  title  from  the 
fraudulent  possiession  that  was  given  to  Alcock  ;  and  there 
would  be  no  title  in  the  defendant  independentljr  of  that. 
So  that  if  it  was  merely  a  question  for  the  first  time  to  be 
determined  upon  principle,  without  authority,  I  should 
have  no  doubt  in  saying  that  the  plaintiff  was  not  obliged 
to  rely' upon  the  fraud  for  the  purpose  of  recovering  back 
the  goods,  the  legal  possession  of  which  in  effect  had  never 
been  parted  with  by  nira.  But,  to  mention  no  other  cases, 
the  case  of  Bowes  v.  Foster  (')  seems  to  me  entirely  upon  all 
fours  with  this  case.  In  this  case  Bowers  took  from  Alcock 
with  the  knowledge  of  Alcock's  title,  so  he  was  in  facta 
party  to  the  whole  transaction  from  beginning  to  end.  There- 
fore Bowers,  if  that  question  were  open  upon  this  rule,  can 
be  in  no  better  position  than  Alcock. 

It  appears  to  me,  therefore,  that  the  judgment  of  the 
Queen^s  Bench  Division  was  right,  and  should  be  aflSirmed. 
Mellisii,  L.  J.:  I  am  of  the  same  opinion.  I  think  the 
only  question  open  upon  this  rule  is,  assuming  that  the 
29y]  plaintiff  had  *never  really  intended  to  part  with  his 
goods  to  Alcock  or  to  Bowers,  whether  he  was  j^recluded 
from  recovering  the  goods  from  Bowers  on  the  ground  that 
he  could  not  do  so  without  proving  the  illegal  transaction 
to  which  he  was  a  party.  That  seems  to  me  the  onlj'^  point 
raised  on  this  rule,  and  the  judgment  of  the  Queen's  Bench 
Division  shows  very  clearly  that  they  understood  the  ternxs 
of  the  rule  in  that  sense,  and  discussed  the  case  upon  the 

(')  2  II.  «fe  N.,  ^779 ;   27  L.  J.  (Ex.),  262. 
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assumption  that  the  plaintiff  never  assented  to  the  property 
in  the  goods  being  passed  by  the  bill  of  sale  from  Alcock  to 
Bowers ;  and,  as  lar  as  I  can  see  from  the  whole  of  the  evi- 
dence, I  think  that,  if  the  question  had  been  left  to  the  jury, 
they  would  have  found  the  fact  to  be  as  the  Court  of  Queen's 
Bench  assumed  it  to  have  been  proved.  But,  however  that 
may  be,  the  only  question  we  have  to  determine  is  the  ques- 
tion of  law, — is  the  plaintiff  precluded  from  recovering  by 
the  existence  of  the  fraud  ? 

Now,  with  reference  to  this,  it  seems  to  me  that  the  defen- 
dant Bowers  is  in  precisely  the  same  position  as  Alcock,  be- 
cause, unless  the  plaintiff  assented  to  the  assignment  of  the 
goods  by  Alcock  to  the  defendant  for  the  purpose  of  paying 
the  debt  due  from  the  plaintiff  to  the  defendant,  the  mere 
circumstance  that  the  plaintiff  did  owe  a  debt  to  the  defen- 
dant is  wholly  immaterial.  On  the  assumption,  therefore, 
that  the  plaintiff  did  not  assent  to  the  bill  oi  sale,  the  defen- 
dant was  only  taking  title  to  the  goods  from  Alcock.  If 
the  defendant  had  not  known  the  defect  in  Alcock' s  title, 
then,  inasmuch  as  the  plaintiff  had  held  out  Alcock  to  be 
the  owner  of  the  goods,  if  the  defendant  had  been  a  bona 
^rfe  purchaser  for  valuable  consideration  without  notice  of 
the  defect  in  Alcock' s  title,  in  my  opinion  the  defendant 
might  have  held  the  goods  against  the  plaintiff.  But  if  the 
defendant,  as  the  jury  expressly  found,  knew  the  defect  in 
Alcock' 8  title,  and  knew  that  in  reality  the  plaintiff  had 
never  intended  to  part  with  his  goods  to  Alcock,  the  defen- 
dant was  in  no  better  position  than  Alcock.  The  question, 
therefore,  is,  would  the  plaintiff  be  prevented  from  recover- 
ing from  Alcock  1  In  my  opinion  he  clearly  would  not ; 
because  he  would  not,  as  the  rule  is  laid  down  in  Simpson 
V.  Bloss  ('),  require  any  aid  from  the  illegal  transaction  to 
establish  his  case.  He  is  not  bringing  the  action  for  the 
purpose  of  enforcing  *the  illegal  transaction.  If  the  [300 
illegal  purpose  had  been  carried  out,  and  the  conrposition 
of  i*.  in  the  pound  had  been  made  with  the  plaintiffs  cred- 
itors, and  they  had  assented  to  be  discharged,  and  after- 
wards the  goods  had  been  assigned  by  Alcock  to  Bowers, 
then,  in  my  opinion,  the  creditors,  on  discovering  the  fraud, 
might  have  set  the  assignment  aside,  either  by  bringing  an 
action  'for  their  debt,  notwithstanding  the  composition,  on 
the^ound  that  their  assent  to  the  composition  had  been 
obtamed  fraudulently,  and  having  got  judgment  issuing 
execution  against  these  goods,  and  seizing  them  under  a 
fi.fa.^  or  by  making  the  plaintiff  a  bankrupt,  and  by  the 

Q)  1  Taunt,  24»,  249. 


356  .  QUEEyS  BENXII  DIVISION.  [VoL  I. 

1876  Tftylor  v.  Bowers. 

trustee  then  seizing  the  ^oods.  That  the  creditors  might 
have  done ;  nevertheless,  if  the  illegal  transaction  had  been 
carried  out,  the  plaintiff  himself,  in  my  judgment,  could  not 
afterwards  have  recovered  the  goods.  But  the  illegal  trans- 
action was  not  carried  out ;  it  wholly  came  to  an  end.  To 
hold  that  the  plaintiff  is  enabled  to  recover  does  not  carry 
out  the  illegal  transaction,  but  the  effect  is  to  put  everybody 
in  the  same  situation  as  they  were  before  the  illegal  trans- 
action was  determined  upon,  and  before  the  parties  took 
any  steps  to  carry  it  out.  That,  I  apprehend,  is  the  true 
distinction  in  point  of  law.  If  mpney  is  paid  or  goods  de- 
livered for  an  illegal  purpose,  the  person  who  had  so  paid 
the  money  or  delivered  the  goods  may  recover  them  back 
before  the  illegal  purpose  is  carried  out ;  but  if  he  waits  till 
the  illegal  purpose  is  carried  out,  or  if  he  seeks  to  enforce 
the  illegal  transaction,  in  neither  case  can  he  maintain  an 
action  ;  the  law  will  not  allow  that  to  be  done.  In  the 
present  action  the  facts  come  within  the  first  alternative; 
and  I  am  of  opinion  that  the  Queen's  Bench  Division  has 
properly  held,  that  the  plaintiff  does  not  require  the  aid  of 
the  illegal  transaction,  but  is  really  bringing  the  action  to 
set  it  aside. 

Baggallay,  J. a.:  I  am  of  the  same  opinion,  for  the 
reasons  assigned  by  Lord  Justice  Mellish. 

Grove,  J. :  I  am  of  the  same  opinion.  Having  heard^the 
Lord  Chief  Justice's  notes  read,  1  come  to  the  same  conclu- 
sion as  the  rest  of  the  court,  that  the  expression  in  the  rule, 
'*  the  plaintiff  could  not  bv  the  allegation  of  his  own  fraud 
301]  get  back  the  goods  *from  the  defendant,"  is  con- 
fined to  the  fraud  which  the  plaintiff  was  a  party  to  in  mak- 
ing the  sham  assignment  and  handing  over  the  goods  to 
Alcock ;  and  cannot,  as  the  defendant's  counsel  contended, 
and  as  at  one  time  I  was  inclined  to  think,  extend  to  the 
fraud  of  which  the  plaintiff  would  have  been  guilty,  had  he 
assented  to  or  connived  at  the  goods  being  assigned  to  the 
defendant,  who  was  a  bona  fide  creditor  of  the  plaintiff ;  in 
which  case  it  certainly  would  have  taken  a  good  deal  of 
argument  to  convince  me  that  the  plaintiff  could  recover  the 
goods.  But,  to  say  the  least,  the  question  was  left  open 
upon  the  evidence,  whether  or  not  the  plaintiff  did  assent  to 
the  assignment  to  the  defendant ;  the  question  was  not  asked 
of  the  jury,  which,  I  think,  is  to  be  regretted ;  but  it  ap- 
pears either  to  have  been  assumed  at  the  trial  as  a  fact,  or, 
at  all  events,  as  proved,  that  the  plaintiff  did  not  know  of 
the  assignment  to  the  defendant.  The  rule  must,  therefore, 
I  think,  be  construed  as  it  has  been  construed  bj'  the  rest  of 
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the  court ;  and  the  fraud  must  be  confined  to  the  sham 
assifjnment  to  Alcock.  If  that  be  the  case,  then  the  plain- 
tiff 18  not  setting  up  his  own  fraud  in  order  to  make  a  title, 
but  he  is  repudiating  the  fraud  and  setting  up  his  own  prior 
rightful  claim  as  owner  of  the  goods.  No  doubt  he  is  ad- 
mitting that  the  goods  got  into  Alcock' s  hands  through  his, 
the  plaintiff's,  own  sham  transfer  for  the  fraudulent  pur- 
pose of  deceiving  the  creditors,  but  he  is  not  setting  up  that 
fraudulent  purpose  in  order  to  get  the  goods,  but,  on  the 
contrary,  he  is  setting  it  aside.  I  am,  therefore,  of  opinion 
that  the  judgment  ought  to  be  affirmed. 

JudgToent  affirmed. 

Solicitors  for  plaintiff :  Milne ^  Riddle  &  Mellor. 
Solicitors  for  defendant :  Chester  Urquharf&  Co. 

We  do  not  think  this  case  can  be 
sustained  upon  principle.  It  is  well 
settled  that  a  party  to  a  transfer  of 
property,  given  to  hinder,  delay  or  de- 
fraud creditors,  cannot  repudiate  it 
and  recover  back  what  he  h£^  so  trans^ 
ferred,  for  the  reason  that  the 'courts 
will  not  lend  their  aid  to  a  party  who 
comes  into  court  oovered  with  the  tur- 
pitude of  such  a  fraudulent  transac- 
tion :  Nellis  v.  Clark,  4  Hill,  624,  20 
Wend.,  24;  Crocker  u.  Crocker,  17 
How.  Prac.,  504  ;  Moselev  v.  Moseley, 
15  N.  Y.,  834  ;  Niver  «.  Best,  10  Barb., 
369  ;  Ernes  tJ.  Barber,  15  Grant's  (U.C.) 
Chy.,  679;  Peck  «.  Burr,  10  N.  Y., 
294;  Laneglois  «.  Baby,  10  Grant's 
(U.C.)  Chy.,  858,  approved,  on  rehear- 
ing. 11  Grant's  (U.C.)  Chy.,  21  ;  Wit-. 
ter  «.  Blodgett,  4  N.  Y.  Legal  Obs., 
265  ;  Rose  tj.  Truax,  21  Barb.,  861. 

See  Hull  «.  Kissock,  11  Upper  Can. . 
Q.  B.,  1  ;  Cannon  «.  Cannon,  26  New 
Jersey  Eq.,  316. 

An  exception  has  been  hiade  in  the 
case  of  an  old  man  of  infirm  mind  be- 
ing induced  by  a  son-in-law,  by  undue 
influence,  to  so  transfer  property : 
Freelove  «.  Cole,  41  Barb.,  818, 41  N.  Y., 
619. 

And  so  where  the  relation  of  attor- 


ney and  client  existed  between  the  par- 
ties :  Ford  v.  Harrington,16  N.  Y.,  285. 

See  note  to  Morris  v.  MacCulloch,  2 
Eden's  Chy.  (2d  ed.),  194. 

Where,  however,  the  grantee  of  real 
estate,  so  transferred,  executed  and  de- 
li vei'ed  to  the  grantor  a  reconveyance 
thereof  so  as  to  revest  the  title  in  the 
grantor,  the  grantee,  if  he  obtain  such 
deed  and  refuse  to  redeliver  it,  will  be 
compelled  to  do  so  or  to  execute  a  new 
conveyance.  On  delivery  of  the  deed 
of  reconveyance  it  becomes  an  executed 
transaction,  which  the  grantor  in  the 
second  deed  has  no  right  to  destroy  or 
revoke :  Merritt  «.  Millard,  3  Abb. 
Court  Appeals  Dec.,  291,  affirming  10 
Bosw.,  309 ;  Wood  worth  v.  Bennett, 
43  N.  Y,.  276;  Bogie  h.  Bogie,  35 
Wise. ,  659 ;  Moore  v.  Livingston,  14 
How.  Prac.,  1. 

The  reversal  of  this  case  at  General 
Term  (28  Barb.,  548)  did  not  touch  this 
question,  but  proceeded  upon  the  theory 
that  there  was  not  sufficient  evidence 
of  the  execution  and  delivery  of  the 
deed  of  reconveyance. 

To  the  same  effect,  see  Richardson  v, 
Woodbury,  12  Cush.,  279;  Hovey  «. 
Storer,  63  Maine,  486. 


358  QUEEN'S  BENCH  DIVISION.  [VoL  I. 

1876  Morritt  v.  North  Eastern  Railway  Co. 


[1  Qneen'a  Bench  Division,  302.] 

Jan.  11  ;  Feb.  16,  1876. 
[IN  THE  COURT  OF  APPEAL.] 

302]    *MoRRiTT  V.  The  North  Eastern  Railway 

Company. 

Carrier  by  Eailway — Negligence — Carriers  Act  (11  Oeo.  4  <t  I  Wm.  4,  c,  68),  8,  1— 
Goods  taken  beyond  Point  of  Destination. 

A  carrier  is  not  deprived  of  the  protection  afforded  by  the  Carriers  Act  (11  Geo.  4 
A  1  Wm.  4,  c.  68),  s.  1.  by  the  fact  that  the  loss  of  or  injury  to  goods  happens  after 
they  have  been  negligently  taken  by  him  beyond  their  point  of  destination. 

The  plaintiff  took  a  ticket  from  York  to  Darlington  by  the  defendants*  railway. 
Before  starting  on  the  journey  he  handed  two  water-colored  drawings  (which  were 
tied  together  face  to  face,  so  that  it  could  be  seen  that  they  were  pictures  of  some 
kind)  to  the  guard,  asked  him  to  take  care  of  them,  and  saw  them  labelled  for-  Dar- 
lington. The  pictures  were  above  the  value  of  £10 ;  but  the  plaintiff  made  no  declara- 
tion of  the  value.  When  the  train  arrived  at  Darlington  he  got  out,  took  a  fresh 
ticket  for  Barnard  Castle,  and  told  the  porter  to  see  that  the  drawings  were  taken 
out  and  put  in  the  train  by  which  he  was  starting.  The  drawings  however  were  not 
taken  out,  but  were  carried  on  to  Durham,  and  when  they  were  recovered  by  the 
plaintiff  had  sustained  considerable  injury :  * 

Held,  by  the  Queen's  Bench  Division,  that  the  plaintiff  was  not  entitled  to  recover 
for  the  damage  to  the  xira  wings.  By  Blackburn  and  Field,  J  J.,  on  the  ground  thdt 
the  defendants  were  protected  by  the  Carriers  Act,  which  applied  to  the  case  of 
goods  negligently  carried  beyond  the  point  of  destination.  By  Quain,  J.,  on  the 
ground  that  the  Carriers  Act  did  not  apply  to  the  case,  and  that  the  company  must 
be  considered  as  bailees  of  the  pictures  beyond  Darlington,  but  that  there  was  no 
evidence  of  negligence  to  make  them  liable. 

Held,  by  the  Court  of  Appeal,  affirming  the  judc^ent  of  the  Queen's  Bench  Divi- 
sion, that  the  construction  put  by  Blackburn  and  Field,  J  J.,  on  the  Carriers  Act  was 
correct 

The  first  and  second  counts  of  the  declaration  stated  that 
the  defendants  as  carriers  of  passengers  took  the  plaintiff's 
luggage  beyond  Darlington  where  it  was  to  be  aelivered, 
and  took  insufficient  care  of  the  luggage,  whereby  it  was 
injured. 

Third  count,  trover  for  drawings  belonging  to  the  plaintiff.. 

Sixth  plea,  except  as  to  taking  the  luggage  beyond  Dar- 
lington, that  the  goods  were  articles  within  the  Carriers  Act, 
and  were  not  declared  under  it. 

Seventh  plea,  except,  &c.,  that  the  goods  were  not  ordi- 
nary luggage. 

Eighth  plea,  as  to  taking  the  goods  beyond  Darlington, 
payment  into  court  of  40^. 
303]    *Joinder  of  issue  on  all  the  pleas,  except  the  last. 

At  the  trial  before  Field,  J.,  at  tlie  Durham  Spring  As- 
sizes, 1875,  it  appeared  that  the  plaintiff,  in  July,  1874,  took 
a  ticket  by  the  defendants'  railway  from  York  to  Darling- 
ton.    He  had  with  liini  two  water  color  drawings  tied  by  a 
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rope  face  to  face.  They  were  upon  paper,  stretched  upon 
canvas,  and  glazed  ;  and  the  canvas  was  visible  at  the  back. 
He  gave  the  pictures  to  the  guard,  saw  them  labelled  "Dar- 
lington," and  told  him  to  be  careful  of  them.  The  pictures 
were  above  the  value  of  £10;  but  the  plaintiflf  made  no 
declaration  of  the  value.  When  he  arrived  at  Darlington 
he  took  a  fresh  ticket  to  Barnard  Castle,  and  asked  the 
porter  to  take  out  the  pictures  and  put  them  into  the 
jBarnard  Castle  train.  He  was  told  that  all  his  things  had 
been  taken  out  and  put  into  the  Barnard  Castle  train,  and 
then  entered  his  carriage.  The  pictures  however  had  not 
been  taken  out,  but  were  carried  to  Durham,  and  the  plain- 
tiff did  not  receive  them  till  two  or  three  days,  and  they 
were  then  seriously  injured,  holes  having  been  made  in 
them. 

It  was  admitted  that  the  pictures  were  contained  in  a  par- 
cel or  package  within  the  meaning  of  the  Carriers  Act,  and 
it  was  agreed  that  the  damage  done  to  them  should  be  as- 
sessed at  £75,  if  the  plaintiff  were  entitled  to  recover,  and 
that  the  40.s.  paid  into  court  was  enough  to  answer  any  dam- 
age sustained  from  their  having  been  carried  beyond  their 
destination  and  detained  in  consequence. 

No  question  as  to  whether  the  defendants  were  guilty  of 
negligence  as  bailees  was  left  to  the  jury,  but  a  verdict  was 
entered  for  the  plaintiff  for  £75,  with  leave  to  move  to  enter 
a  nonsuit  or  verdict  for  the  defendants. 

A  rule  having  been  obtained  accordingly,  on  the  ground 
that  the  defendants  were  protected  by  the  Carriers  Act,  11 
Geo.  4  &  1  Wm.  4,  c.  68  (*),  and  that  the  goods  were  not 
jHjrsonal  luggage. 

*Jan.  11.  C.  Russell,  Q.C.  {O.  Bruce,  with  him),  [304 
showed  cause  :  The  injury  to  the  pictures  having  occurred 
after  they  had  been  improperly  taken  beyond  Darlington, 
•the  point  of  destination,  the  company  are  nonprotected  by 
the  Carriers  Act,  and  are  liable.     Before  the  passing  of  the 

(')  11  Geo.  4  &  1  Wm.  4,  c.  68,  8.  \\  such  article  of  articles  or  property  aforo- 
"  No  mail  contractor,  stage-coach  proprie-  said  contained  in  such  parcel  or  package, 
tor,  or  other  common  carrier  by  land  for  shall  exceed  the  sum  of  £10  (unless  de- 
hire,  shall  be  liable  for  the  loss  of  or  in-  livered  as  such  and  an  increased  charge 
jury  to  any  article  or  articles,  or  property  accepted)." 

of  the  dertcriptions  following  (that  i.s  to  By  s.  8,  nothing  in  tJie  act  is  to  protx»ot 
Hay),  gold  or  silver  coin  of  this  realm  or  any  mail  contractor,  stage-coach  proprio- 
aiiy  foreign  state,  &c.,  paintings,  engrav-  tor,  or  other  common  carrier  for  liire, 
higs,  pictures,  Ac,  contained  in  any  par-  fi<om  liability  to  answer  for  loss  or  injury 
rel  or  package  which  shall  have  been  to  any  goods  or  articles  whatsoever,  aris- 
deliverwl  either  to  be  carried  for  hire,  or  ing  from  the  felonious  acts  of  any  coach- 
to  accompany  the  person  of  any  parson-  man.giuird.  book-keeper,  porter,  or  other 
ger,  in  any  mail  (»r  ytiige-coach,  t)r  titlier  servant,  in  his  or  their  employ,  tfec. 
public   conv'/yttnee,   when   the    vulue   of  , 
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act,  in  Oarnett  v.  Willani^\  where  the  proprietors  of  a  mail 
coach  had  given  notice  that  they  would  not  be  responsible 
for  packages  containing  specified  articles,  or  which  should 
exceed  £5  in  value,  unless  an  insurance  were  paid,  it  was 
held  that  they  were  liable  for  an  uninsured  parcel  which  was 
taken  out  of  their  coach  by  one  of  their  servants  and  left  to 
be  forwarded  by  another  coach,  as  the  action  was  not 
founded  upon  anything  arising  in  the  course  of  the  can-iage 
of  the  goods  which  they  had  undertaken  to  convey,  but  was 
for  doing  an  act  quite  inconsistent  with  that  for  which  they 
had  stipulated.  And  in  Sleat  v.  Faag  (*),  where  there  was 
a  similar  notice,  and  a  parcel  was  delivered  to  be  carried  by 
a  particular  coach,  and  was  sent  by  a  different  coach  and 
lost,  the  carriers  were  held  liable,  Abbott,  C.J.,  saying  it 
was  not  a  case  of  negligent  performance  of  a  contract,  out 
a  refusal  altogether  to  perform  it.  Bodenham  v.  Bennett  ('), 
where  the  parcel  was  carried  beyond  the  place  of  its  destina- 
tion and* was  lost,  and  Davis  v.  Garrett  {^)y  where  lime  was 
carried  in  a  barge  which  took  fire  during  an  unnecessary 
deviation,  are  to  the  same  effect. 

[Blackburn,  J.:  In  each  of  those  cases  there  was  an 
intentional  act  on  the  part  of  the  defendants  in  sending  on 
or  misdelivering  the  goods.  Here  there  was  only  negli- 
gence.] 

In  an  earlier  case,  Ellis  v.  Turner  (*),  where  shipowners 
had  given  notice  that  they  would  not  be  responsible  for 
goods  above  £10  in  value  unless  extra  freight  were  paid,  and 
received  the  plaintiff's  goods  to  be  carried  from  Hull  to 
305]  Stockwith,  but  carried  *them  past  Stockwith  towards 
Gainsborough,  and  the  ship  sank  on  the  way.  Lord  Kenyon 
held  without  difliculty  that  the  plaintiff  was  entitled  to 
recover. 

[Blackburiit,  J. :  There  also  it  seems  that  there  was  a  wil- 
ful act  on  the  part  of  the  master  of  the  ship.] 

There  is  no  case  upon  the  construction  of  the  Carriers  Act 
which  is  in  point ;  but  the  act  was  never  intended  to  protect 
the  defendants  in  a  case  like  the  present,  where  there  was  a 
misdelivery  of  the  goods.  The  words  in  the  act,  'Moss  or 
injurjr  to  goods,"  must  be  limited  to  loss  or  injur}^  during 
the  stipulated  journey. 

[BLACKBUKisr,  J.:  Why  do  not  the  words  *Moss  or  injury" 
cover  misdelivery  ?    Is  not  misdelivery  negligence  ?    If  the 

(»)  5  B.  A  A.,  68.  (*)  6  Bing.,  716. 

(«)  5B.  &  A.,  342.  (»)  8T.  R.,531. 

O  4  Price,  31. 
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company  had  given  the  pictures  to  a  wrong  passenger,  and 
he  had  dropped  them,  would  they  be  liable  ?J 

Misdelivery  is  not  something  incident  to  the  contract  of 
carriage.  In  Duff  y.  Budd{'\  it  was  held  that  a  notice 
limiting  liability  for  goods  delivered  to  the  carriers  did  not 
protect  from  the  consequences  of  a  misdelivery. 

[Blackburn,  J.:  That  is  a  decision  on  the  question  of 
gross  negligence,  which  does  not  apply  to  the  Carriers  Act.] 

At  any  rate,  the  defendants  are  liable,  as  gratuitous  bail- 
ees, for  what  happened  to  the  pictures  beyond  Darlington. 

Jler Schelly  Q.C.,  and  Crompton^  in  support  of  the  rule  : 
The  defendants  are  not  liable.  The  Carriers  Act  was  in- 
tended to  apply  to  negligence  on  the  part  of  carriers. 
Where  an  article  of  more  than  ordinary  value  was  delivered 
to  them,  it  was  thought  right  that  they  should  be  put  on 
their  guard,  and  that  if  they  were  not,  that  thev  should  be 
exempted  from  liability  in  everything  incidental  to  the  con- 
tract of  carriage.  If  the  plaintiffs  construction  is  correct, 
the  protection  intended  by  the  statute  will  be  frittered  away. 
In  a  case  where  goods  were  taken  out  short  of  their  destina- 
tion, it  might  as  well  be  said  that  this  was  negligence  not 
connected  with  the  contract  of  carriage,  and  the  protection 
would  be  limited  to  accidents  inside  the  luggage- van. 
Putting '  out  luggage  at  the  wrong  station  is  the  most  com- 
mon form  of  negligence  on  the  part  of  a  railway  company, 
and  it  could  always  be  said  that  the  carrier  placed  the  goods 
where  he  did  not  contract  to  ^deliver  them.  The  [306 
cases  cited  for  the  plaintiff  were  before  the  Carriers  Act, 
and  are  otherwise  distinjjuishable.  In  each  of  those  cases 
there  was  something  equivalent  to  a^  wilful  refusal  to  per- 
form the  contract.  But  even  if  the  Carriers  Act  does  not 
apply  to  anything  in  the  nature  of  a  misdelivery  or  conver- 
sion of  the  ^oods ;  carrying  goods  beyond  their  destination 
cannot  be  said  to  be  a  conversion.  The  defendants  always 
intended  to  hold  the  goods  as  caniers.  The  goods  were  still 
in  their  hands  as  carriers,  and  were  only  delivered  to  differ- 
ent representatives  of  the  same  company. 

Blackburn,  J.:  In  this  case,  which  raises  a  P^int  of 
some  importance,  I  think  the  verdict  for  the  plaintin  should 
be  set  aside,  and  the  rule  made  absolute  to  enter  it  for  the 
defendants,  on  the  ground  that  they  were  protected  by  the 
Carriers  Act ;  the  goodd  being  pictures,  and  there  having 
been  no  declaration  of  their  value,  nor  any  offer  to  pay  any 
additional  charge  for  their  carriage.  The  Carriers  Act  (11 
Geo.  4  &  1  Wm.  4,  c.  68),  by  s.  1,  enacts  '*that  no  stage- 

(')  3  B.  k  B.,  177. 

16  Eng.  Rkp.  46 
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coach  proprietor  or  other  common  carrier"  (under  which 
term  a  railway  company  would  certainly  come)  "shall  be 
liable  for  the  loss  of,  or  injury  to,"  certain  articles,  includ- 
ing pictures  above  the  value  of  £10,  "  unless  their  value  be 
declared  and  an  increased  charge  paid."  Then,  by  a  subse- 
quent section  it  is  enacted  that  "nothing  in  this  act  shall  be 
deemed  to  protect  any  mail  contractor,  stage-coach  proprie- 
tor, or  other  common  carrier  for  hire  from  liability  to  answer 
for  loss  or  injury  to  any  goods  or  articles  whatsoever  arising 
from  the  felonious  acts  of  any  coachman,  guard,  ...  or 
other  servant  in  his  or  their  employ."  Taking  these  two 
sections — I  do  not  know  that  it  is  material  to  look  at  any 
other  section — let  us  see  if  they  apply  to  the  present  case. 
The  articles  are  pictures,  and  above  the  value  of  £10.  It  is 
admitted  that  the  plaintiff  neither  declared  the  value  of  the 
pictures,  nor  offered  to  pay  the  additional  charge  for  car- 
riage. What  happened  was,  the  defendants  carried  the  pic- 
tures from  York  to  Darlington  as  the  plaintiff's  personal 
luggage.  They  were  taken  to  be  carried,  with  the  plaintiff 
to  Darlington,  where  he  intended  to  get  out,  and  thoueh 
pictures  would  not  properly  be  personal  luggage,  yet  the 
company,  with  knowledge  of  what  they  were,  had  taken 
and  treated  them  as  personal  luggage.  But  then  comes 
307]  *tlie  Carriers  Act,  which  says  they  shall  not  be  liable 
for  loss  or  injury  to  the  pictures,  and  the  (question  is,  whether 
what  happened  was  a  loss  or  injury  within  the  meaning  of 
the  Carriers  Act. 

But  first  we  must  consider  whether  the  defendants  were 
liable  as  bailees.  When  the  pictures  arrived  at  Darlington, 
the  plaintiff  applied  to  the  servants  of  the  company  to  trans- 
fer his  luggage  to  the  Barnard  Castle  train ;  and  without 
any  default  on  his  part  he  took  what  he  believed  to  be  all 
his  luggage,  but  which  did  not  include  these  pictures,  for. 
they  remained  in  the  guard's  van,  where  they  had  been  put 
for  greater  safety,  and  for  this  reason  were  not  delivered  to 
liim.  If  it  had  been  the  plaintiff's  fault  that  he  did  not  get 
his  luggage,  this  would  have  raised  a  different  subject  for 
consideration ;  but  we  must  take  it  that  he  did  not  get  the 
luggage  owing  to  the  negligence  of  the  defendants'  servants, 
and  not  owing  to  any  negligence  of  his  own.  It  might  have 
been  only  a  question  of  delay,  but  at  any  i-ate  tlie  pictures 
were  not  taken  out  at  Darlington,  negligently  no  doubt,  and 
were  carried  on  to  Durham.  This  journey  was  riot  a  part  of 
the  carriage  of  the  pictures  to  Darlington,  but,  owing  to  a 
mistake  whilst  in  the  custody  of  the  defendants,  they  were 
carried  on.     The  defendants  ought,  therefore,  to  have  kept 
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them  and  taken  reasonable  care  of  them  until  they  cpuld 
communicate  with  the  plaintiff.  They  ought  at  least  to 
have  brought  them  back  again,  but  during  the  journey  they 
were  exposed  to  risk  which  was  not  in  the  contemplation  of 
the  parties,  or  at  any  rate  of  the  plaintiff,  and  during  that 
time  the  damage  or  injury  was  occasioned.  Now  the  com- 
pany,-! have  said,  were,  as  bailees  of  the  goods  from  the 
time  they  were  left  behind  at  Darlington,  bound  to  take 
reasonable  care  of  them.  When  they  carried  them  on  they 
were  still  bailees,  and  had  any  case  been  made  out  that  the 
injury  they  sustained  at  Durham  was  the  result  of  a  want 
of  that  care  which  a  bailee,  not  perhaps  a  voluntary  bailee, 
but  a  bailee  owing  to  his  own  mistake,  and  who  was  there- 
fore bound  to  take  reasonable  care,  ought  to  have  taken, 
the  case  would  have  been  different  altogether.  But  I  can- 
not think  that  any  such  case  is  made  out.  There  is  no  evi- 
dence of  how  the  damage  arose,  except  the  fact  that  holes 
were  driven  through  the  pictures.  This  could  not  of  itself 
require  very  great  violence.  The  plaintiff's  counsel  does 
seem  at  the  trial  to  have  suggested  *that  there  was  [308 
negligence,  but  the  question  was  not  left  to  the  jury.  My 
Brother  Field  says  that  it  was  arranged  that  the  court 
should  draw  inferences  of  fact,  but  I  cannot  draw  the  infer- 
ence, from  the  fact  that  this  drawing  on  paper  was  carried 
to  Durham  and  had  a  hole  made  through  it  on  the  way,  that 
it  was  only  damaged  through  gross  negligence.  On  the 
contrary,  it  seems  to  me  that  an  unprotected  picture  of  this 
kind,  if  not  put  in  a  case,  would  be  liable  to  nave. its  glass 
smashed  or  otherwise  injured  without  any  gross  negligence. 
Then  we  come  back  to  the  other  point,  whether  the  Car- 
riers Act  protects  the  defendants.  It  is  said  that  loss  or 
injury  within' the  act  must  be  some  loss  or  injury  while  the 
goods  are  being  carried  on  their  journey,  and  that  here  the 
company  had  possession  of  the  goods  owing  to  their  being 
negligently  taRen  on  and  kept  in  their  hands,  not  with  the 
object  of  sending  them  to  Darlington,  but  by  mistake.  It 
is  said  that,  under  these  circumstances  the  company  cannot 
be  protected,  the  argument  being  that  the  Carriers  Act  is  no 
protection  where  the  parties  are  carrying  the  goods  by  mis- 
take, and  not  as  part  of  the  intended  jouijney.  I  cannot 
think  that  this  is  the  law.  I  have  carefully  rend  the  act, 
and  it  seems  to  me  that  carriers  are  protected  fiom  such  a 
loss  or  injury.  If  the  carrier  or  those  for  whom  he  is  re- 
sponsible wilfully  damage  the  goods  or  dispose  of  them,  or 
convert  them  to  his  or  their  own  use,  or  if  a  third  person 
claims  them,  and  the  carrier,  knowing  what  he  is  about, 
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says,  "Very  well ;  if  you  will  give  me  an  indemnity,  yoa 
shall  have  the  goods,"  in  all  these  cases  the  carrier  would 
be  responsible,  because  it  is  a  loss  or  injury  for  which  he 
would  be  liable  in  trover.  But  in  a  case  like  the  present, 
where  there  is  not  wilful  misfeasance,  when  you  look  at  the 
terms  of  the  act  of  Parliament,  it  is  intended  that  the  large 
responsibility  of  the  carrier  was  not  to  continue  in  respect 
of  gold,  silver,  and  other  valuable  goods,  unless  he  received 
an  adeouate  remuneration.  It  was  urged  by  counsel  for  the 
plaintiff  that  in  several  cases  it  has  been  decided  that  if  a 
carrier  delivered  goods  to  the  wrong  person  by  mistake,  this 
was  a  conversion,  and  that  it  followed  therefore  that  the 
Carriers  Act  did  not  protect  him.  I  do  not  think  this  fol- 
lows at  all.  It  seems  to  me  that  if  the  act  protects  the  car- 
rier from  loss  or  injury,  it  should  protect  him  whether  the 
309]  liability  is  charged  *in  an  action  on  the  case,  or  in  an 
action  of  trover,  or  in  an  action  on  the  contract.  I  think 
this  is  fortified  by  considering  that  he  is  still  liable  for  any- 
thing done  feloniously.  If  it  could  be  maintained  that  car- 
riers were  not  protected  where  the  act  was  done  negligently, 
so  that  a  railway  company  were  to  be  answerable  if  their 
servant  honestly  forwards  goods  to  the  wrong  person,  it 
would  be  unnecessary  to  say  that  they  are  to  be  answerable 
if  the  servant  hands  them  to  another  for  the  purpose  of 
stealing  them. 

I  think  the  case  of  Hinton  v.  Dibbin  C)  goes  a  great  way. 
The  point  there  decided  was  that,  though  the  negligence  of 
the  servants  was  ever  so  gross,  still,  as  long  as  it  was  merely 
negligence,  the  railway  company  were  not  liable.  It  seems 
to  me  the  reasoning  there  comes  to  this,  unless  it  were 
proved  that  the  misdelivery  was  intentional,  the  case  is 
within  the  act.  It  is,  therefore,  unnecessary,  in  the  present 
case,  to  consider  whether  there  was  negligence  on  the  part 
of  the  defendants,  so  long  as  the  case  is  within  the  act.  xhe 
rule  will  be  made  absolute. 

QuAiN,  J.:  I  have  come  to  the  same  conclusion,  though 
I  do  not  quite  concur  in  the  grounds  on  which  my,  learned 
Brother  has  founded  his  judgment.  In  the  first  place,  the 
injury  was  sustained  after  the  goods  were  by  mistake  im- 
properly carried  from  Darlington  towards  Durham,  and 
therefore  were  npt  being  carried  at  the  time  of  the  loss  un- 
der any  bailment  by  the  plaintiff.  It  strikes  me,  therefore, 
that  s.  1  of  the  act  does  not  apply  to  such  a  loss  as  this,  for 
the  words  are,  that  no  carrier  shall  be  liable  for  the  loss  of 
or  injury  to  any  article  *'in  any  parcel  or  package  which 

0)  2  Q.  B.,  646. 
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shall  have  been  delivered  either  to  be  carried  for  hire  or  to 
accompany  the  person  of  any  passenger."  Now,  on  this 
journey  from  Darlington  to  Durham,  they  were  not  de- 
livered to  be  carried  for  hire  or  to  accompany  the  passenger. 
The  section  proceeds:  "unless  the  value  be  declared  and 
paid."  My  impression  is,  that  the  loss,  in  order  to  bring 
the  case  within  the  act,  must  be  a  loss  which  occurred  to  the 
goods  after  they  were  delivered  to  the  common  carrier  to  be 
carried  for  hire,  or  to  accompany  the  person  of  the  passen- 
ger, where  he  might  have  protected  himself  by  paying  for 
the  additional  value  of  the  goods.  It  strikes  me,  therefore, 
that,  at  *the  time  of  the  injury  to  the  pictures,  thev  [310 
were  not  being  carried  under  any  bailment  at  all ;  they  were 
not  delivered  to  the  company  to  be  carried  from  Darlington 
to  Durham  and  then  brought  back  again  to  Darlington,  but 
they  had  been  carried  beyond  the  limits  of  the.  stipulated 
journey,  and  were  in  possession  of  the  defendants  under 
different  conditions  altogether. 

On  the  other  part  of  the  case  the  evidence  shows  that  the 
pictures  were  in  the  defendants'  custody  at  Darlington,  and 
while  in  their  custody  the  injury  occurred.  My  Brother 
Field  reports  that  there  was  no  evidence  of,  and  he  was  not 
asked  to  leave  to  the  jury  any  question  of,  want  of  reason- 
able care  on  the  part  of  the  defendants.  This  being  the 
case,  though  I  think  the  Carriers  Act  does  not  apply,  still, 
as  there  was  no  evidence  of  want  of  reasonable  care  by  the 
defendants  as  bailees,  they  are  entitled  to  the  verdict. 

Field,  J. :  I  think  that  this  rule  should  be  made  absolute, 
and  I  prefer  to  place  my  judgment  on  the  ground  that  the 
defendants  were  entitled  to  the  protection  of  the  Carriers 
Act.  At  the  trial  I  came  to  the  conclusion  that  there  was 
neither  assertion  nor  proof  of  negligence  on  the  part  of  the 
defendants,  so  as  to  render  them  liable  as  bailees.  The 
point,  therefore,  left  for  our  decision  is,  whether  in  carry- 
ing on  the  pictures  to  Durham  the  railway  company  had 
deprived  themselves  of  the  benefit  of  the  Carriers  Act.  It 
seems  to  me  that  they  had  not.  What  happened  was  this.  • 
In  the  first  place,  the  pictures  had  been  taken  by  the  defen- 
dants to  accompany  the  plaintiff  on  his  journey,  and  they 
were  taken  in  the  van  as  far  as  Darlington.  Therefore  the 
defendants  had  possession  of  the  pictures  with  a  request, 
which  they  acceded  to,  that  the  pictures  should  accompany 
the  plaintiff.  On  getting  out  at  Darlington  he  intrusted  the 
guard  with  the  duty  of  placing  the  pictures  in  the  train  for 
the  further  journey  to  Barnard  Castle,  but  instead  of  taking 
them  out  the  guard  allowed  them  to  remain  in  the  van,  and 
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60  they  were  sent  on  to  Durham.  It  seems  to  me,  assuming 
(as  I  was  prepared  to  do)  that  certain  conduct  amounting  to 
misfeasance  would  deprive  the  company  of  the  protection  of 
the  act,  that  no  such  case  exists  here.  No  doubt  the  goods 
311]  were  carried  beyond  the  limits  of  the  prescribed  *jour- 
ney,  and  no  doubt  they  were  so  carried  by  the  negligent  act 
of  the  defendants'  servant,  whilst  they  still  assumed  to  be 
acting  in  the  character  of  carriers.  6ut  this  seems  to  me 
not  to  disentitle  them  to  the  protection  of  the  act.  I  think, 
therefore,  that  the  rule  should  be  made  absolute. 

RvXe  absolute. 


The  plaintiflE  having  appealed, 

Feb.  15.  (7.  Husseil,  Q.C.  {Bruce  with  him),  for  the  plain- 
tiff, urged  the  same  arguments  as  in  the  court  below. 

Her  Schelly  Q.C.  {Crompton  with  him»),  for  the  defendants, 
was  not  heard. 

James,  L.J.:  The  only  point  in  this  case  is,  whether  as 
to  these  pictures  the  defendants  were  within  the  protection 
of  the  Carriers  Act,  and  the  only  facts  before  us  are,  that 
the  pictures  were  handed  to  the  company,  who  undertook 
to  carry  them  for  the  plaintiff  and  deliver  them  to  him  at 
Darlington.  They  were  carried  to  Durham,  and  were  in- 
lured  through  the  negligence  of  the  company's  servants. 
The  answer  of  the  company  is,  that,  tinder  the  Carriers  Act, 
they  were  not  liable  for  the  injury  to  the  pictures  unless 
their  value  was  declared  and  an  increased  charge  paid,  and 
that  their  value  had  not  been  declared.  I  think  it  quite 
clear  that  the  injury  to  the  pictures  was  while  they  were  in 
the  possession  of  the  defendants  as  carriers,  and  that  the 
plaintiff  is  not  entitled  to  recover. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  The  ques- 
tion to  be  determined  by  us  is  whether,  if  goods,  such  as 
})ictures,  within  the  protection  of  the  Carriers  Act,  are 
landed  to  a  carrier,  and  then  by  the  negligence  of  the  car- 
rier are  carried  beyond  the  point  of  destination  and  injured, 
this  is  an  injury  within  the  meaning  of  the  act.  I  think  it 
is.  If  not,  the  Carriers  Act  would  really  be  no  ]irotection 
at  all:  for  in  the  majority  of  cases  of  loss  or  injury  to 
goods,  the  fact  is  that  the  goods  have  not  arrived  at  the 
station  for  which  they  were  destined,  but  have  been  put  out 
short  of  it  or  carried  beyond  it,  and  if  the  carrier  is  liable 
in  such  cases,  the  protection  of  the  act  would  be  reduced 
312]  to  nothing.  It  is  scarcely  ^necessary  to  decide  upon 
the  liability  of  4he  company  for  injury  to  goods  after  it  has 
been  discovered  that  they  have  been  taken  beyond  their 
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destination,  for  there  is  really  no  evidence  that  the  damage 
happened  after  they  had  been  sent  beyond  Darlington. 
And  even  if  the  company  are  under  any  special  liability  as 
involuntary  bailees,  there  is  no  evidence  oi  such  negligence 
as  would  make  them  liable. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  The  con- 
tract was  to  carry  the  pictures  to  l)arlington,  and  if  they 
had  never  been  heard  of  again,  there  would  have  been  no 
question  but  that  the  company  were  protected.  I  do  not 
see  that  it  should  make  any  diflference  that  they  were  car- 
ried on  to  Durham  and  brought  back  in  a  damaged  con- 
dition. It  only  shows  that  the  negligence  consisted  in  not 
taking  the  pictures  (5ut  of  the  train. , 

Cleasby,  B.  :  I  am  of  the  same  opinion.  I  have  nothing 
to  add  as  to  the  act,  but  I  can  imagine  that  there  majr  be 
cases  where  the  goods  might  be  taken  out  by  the  carriers 
and  retained  by  them  in  such  a  manner  as  to  put  them  un- 
der the  liability  of  taking  reasonable  care  as  involuntary 
bailees. 

Grove,  J. :  I  am  of  the  same  opinion.  I  entirely  concur 
with  what  Lord  Justice  Mellish  has  said,  that  if  the  conten- 
tion of  the  plaintiff  is  right,  it  would  in  most  cases  deprive 
the  company  of  the  protection  of  the  Carriers  Act. 

Judgment  affirmed. 

Solicitors  for  plaintiflE :  Ridsdale  <&  Co. 
Solicitors  for  defendants :  Maples^  Teesdale  &  Co. 


[1  Queen's  Bench  Division,  814.] 

Jan.  24,  1876.* 

*TaRRY   V.    ASHTON.  [314 

NnUanee  to  Highway,  Actiofi  far  Injury  caused  by — Ihtty  of  person  hanging  a  Lamp 
over  ike  Highway,  no  as  to  become  dangerous  if  not  in  good  Repair,  to  keep  it  in 
Repair — Principal  and  Agent. 

Defendant  became  the  lessee  and  occupier  of  a  house,  from  the  front  of  which  a 
neavy  Ump  projected  several  feet  over  the  public  foot-pavement.  As  plaintiff  was 
walking  along,  m  November,  the  lamp  fell  on  her  and  injured  her.  It  appeared 
in  evidence  that  in  the  previous  August  defendant  employed  an  experienced  gas  fitter, 
C,  to  put  this  lamp,  <&c.,  in  repair.  At  the  time  of  the  accident  a  person  employed 
by  defendant  was  blowing  the  water  out  of  the  gas-pipes  of  ihe  lamp,  and  in  doing 
this  a  ladder  was  raised  against  the  lamp-iron  or  bracket  from  which  the  lamp 
hung,  and  on  the  man  mounting  the  ladder,  owing  to  the  wind  and  wet,  the  ladder 
slipped,  and  he,  to  save  himself  clung  to  the  lamp-iron,  and  the  shaking  caused  the 
lamp  to  fall.  On  examination  it  turned  out  that  the  fastening  by  which  the  lamp 
was  attached  to  the  lamp-iron  was  in  a  decayed  state.  The  jury  found  that  there 
had  been  negligence  on  the  part  of  C,  but  no  negligence  on  the  part  of  defendant 
personally ;  that  the  lamp  was  out  of  repair  through  general  decay,  but  not  to  the 
knowledge  of  defendant ;  that  the  immediate  cause  of  the  fall  of  the  lamp  was  the 
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Blippin^  of  the  ladder;   bat  that,  if  the  lamp  had  been  in  good  repair,  the  slipping 
of  the  ladder  would  not  have  caused  it  to  fall : 

Heldf  that  the  plaintiff  was  entitled  to  the  verdict.  By  Lush  and  Quain,  Jj.,  on 
the  ground,  that  if  a  person  maintains  a  lamp  projecting  over  the  highway  for  his 
Sill]  own  purposes  it  is  his  duty  to  maintain  it  so  as  not  to  be  dangeroiis  to  *pas- 
sengers ;  and  if  it  causes  injury  owing  to  want  of  repair,  it  is  no  answer  on  his 
part  that  he  had  employed  a  competent  person  to  repair  it.  By  Blackburn,  J.,  on 
the  ground  that,  under  the  circumstances  of  the  case,  it  was  shown  that  defendant 
knew  that  the  lamp  wanted  repair  in  August,  and  it  was  his  duty,  therefore,  to  -put 
it  in  reasonable  repair,  and  the  person  he  employed  having  failed  to  do  so,  defendant 
was  liable  for  the  consequences  of  the  breach  of  duty. 

Declaration  that  defendant  was  possessed  of  a  mes- 
suage and  premises,  and  of  a  lamp  projecting  from,  and 
fastened  to,  the  messuage  and  premises,  and  overhanging  a 

f)ublic  highway ;  and  defendant  conducted  himself  so  neg- 
igently  and  unskilfully  in  the  management  and  mainte- 
nance of  the  lamp  and  of  the  pipes  which  conveyed  the  gas 
to  the  lamp,  and  in  suffering  the  same  to  be  out  of  repair 
and  insecure,  and  in  and  abX)ut  certain  repairs  which  were 
being  done  on  the  lamp-iron  or  bracket,  and  pipes,  and  so 
wrongfully  and  improperly  omitted  to  take  means  to  pre- 
vent the  lamp  from  .falling  upon  persons  passing  along  the 
highway,  or  to  give  them  warning  in  that  behalf,  that  by 
neason  of  the  premises  the  lamp  fell  down  upon  the  plain- 
tiff and  struck  her  as  she  was  lawfully  passing  along  the 
highway. 

Second  count:  That  defendant  was  possessed  of  a  mes- 
suage and  premises  immediately  adjoining  the  public  high- 
way, and  of  a  lamp  projecting  from  and  fastened  to  the 
messuage  and  premises,  and  overhanging  the  highway  ;  and 
defendant  wrongfully  suffered  the  lamp  and  the  lamp-iron 
or  bracket  which  supported  the  same  to  become  and  to  con- 
tinue to  be  in  an  insecure  state  and  out  of  repair,  so  as  to 
be  dangerous  to,  and  likely  to  fall  upon  and  injure,  persons 
passing  along  the  highway  ;  and  plaintiff,  as  she  was  law- 
fully passing  along  tne  highway,  was  struck  by  the  lamp, 
which  fell  upon  and  injured  her. 

•  Pleas :   Not  guilty  ;  and  that  defendant  was  not  possessed 
of  the  premises  as  alleged.     Issue  joined. 

At  the  trial  before  Quain,  J.,  at  the  sittings  in  London 
after  Easter  Term,  1875,  it  appeared  that  the  plaintiff  was 
walking  along  the  Strand  in  front  of  the  defendant's  house 
on  the  afternoon  of  the  16th  of  November,  1874,  when  a 
large  lamp,  which  was  suspended  from  the  front  of  the 
house  and  projected  several  feet  across  the  pavement,  and 
weighed  40  lbs.,  or  50  lbs.,  fell  upon  her  and  injured  her 
severely.  At  the  time  of  the  accident  a  man  named  Weaver, 
316]    in  the  employ  of  the  defendant,  was  engaged  *blow- 
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ing  the  water  out  of  the  gas-pipes ;  he  had  raised  a  ladder 
against  the  lamp-iron  or  bracket  from  which  the  lamp  hung, 
and  the  afternoon  being  wet  and  windy,  on  Weaver  mount- 
ing the  ladder  it  slipped,  and  he,  to  save  himself  from  fall- 
ing, caught  hold  of  the  lamp-iron;  this  shook  the  lamp, 
and  its  fastenings  broke,  and  it  fell  on  the  plaintiflE.  In  the 
August  previous  the  defendant,  having  lately  come  into 
occupation  as  tenant  of  the  house,  and  knowing  the  lamps, 
Ac,  to  be  of  some  age,  employed  Chappell,  an  experienced 
gas  fitter,  to  examine  them  and  put  them  in  thorough  re- 
pair. But  on  examination  of  the  lamp  after  the  accident, 
it  appeared  that  the  breakage  was  caused  by  general  decay 
tinder  the  cup  and  ball,  which  connected  the  lamp  with  the 
lamp-iron  or  bracket. 

The  jury  found,  that  there  was  no  negligence  on  the  part 
of  the  deiendant  personally,  nor  on  the  part  of  Weaver ; 
but  there  was  negligence  in  Chappell,  'Hhe  defendant's  ser- 
vant." That  the  lamp  was  out  of  repair  through  general 
decay,  but  not  to  the  knowledge  of  the  defendant.  That 
the  immediate  cause  of  the  fall  of  the  lamp  was  the  slip- 
ping of  the  ladder ;  but  that  if  the  lamp  had  been  in  ffood 
repair  the  slippihg  of  the  ladder  would  not  have  caused  the 
lamp  to  fall.     And  they  assessed  the  damages  at  £40. 

On  these  findings,  a  verdict  was  entered  for  the  plaintiff 
for  £40,  with  leave  to  move  to  ent^r  a  verdict  for  the  de- 
fendant, or  a  nonsuit,  if  on  the  findings  of  the  jury  the 
Judge  ought  to  have  nonsuited,  or  directed  a  verdict  for  the 
defendant. 

A  rule  having  been  obtained  accordingly, 

A.  Collins  and  PovUer  showed  cause:  It  must  be  ad- 
mitted that  Chappell  was  not  the  defendant's  servant,  as  the 
Jury  have  taken  upon  themselves  to  find  ;  but  that  is  quite 
immaterial.  The  second  count  charges  in  effect  a  nuisance, 
and  the  defendant,  without  any  knowledge  or  negligence 
on  his  part,  was  liable,  on  the  other  facts  found  by  the 

i'ury,  for  a  nuisance.  In  Quarman  v.  Burnett  {^\  Parke, 
J.,  in  delivering  the  judgment  of  the  court,  distinguishes 
between  the  liabilities  in  connection  with  movable  chattels 
and  with  fixed  property ;  and  says  :  "The  rule  of  law  may 
be,  that  when  a  man  is  in  possession  of  fixed  property,  he 
*must  take  care  that  his  property  is  so  used  or  man-  [317 
ajged  that  other  persons  are  not  injured  ;  and  that,  whether 
his  property  be  managed  by  his  own  immediate  servants,  or 
by  contractors  with  nim  or  their  servants.  Such  injuries 
are  in  the  nature  of  nuisances."     In  Reg.  v.  Watsoni^)^  the 

(0  6  M.  A  W.,  499,  610.     (•)  2  Ld.  Raym.,  856;  1  Salt,  856,  nom.  Beg.  v.  TTotta. 

16  Eng.  Rep.  47 


370  QUEEN'S  BENCH  DIVISION.  [Vol  L 

1876  Tarry  v.  ABhtoiu 

tenant  at  will  of  a  house  was  held  liable,  as  the  occupier, 
for  suffering  it  to  be  in  such  a  dilapidated  state  as  to  be 
dangerous  to  the  passengers  along  the  adjoining  highway. 
That  is  precisely  this  case. 

[Blackburn,  J.:  Was  the  lamp  in  such  a  state  as  to  be 
a  nuisance,  if  so,  was  it  to  the  knowledge  of  the  defendant?] 

It  turned  out  to  be  in  a  dangerous  state,  though  not  ap- 
parently so.  Knowledge  on  the  part  of  the  occupier  is  im- 
material. In  Beg.  v.  Stephens  {%  the  owner  and  occupier 
of  a  slate  quarry,  worked  for  his  profit  by  his  agents,  was 
held  liable  for  a  nuisance  caused  Iby  the  acts  of  the  work- 
men, though  done  without  his  knowledge  and  contrary  to 
his  general  orders.  Rex  v.  Medley  (')  is  to  the  same  effect. 
Barnes  v.  WaTd{^\  and  Hadley  v.  Taylor  {^\  are  similar 
cases  of  civil  actions. 

[Blackburn,  J.:    The  defendants  there  had  knowledge.] 

In  Pickard  v.  Smith  (*),  the  occupier  of  premises  was  held 
liable  for  injury  caused  by  the  trap  of  the  coal  cellar  belong- 
ing to  the  premises  being  negligently  left  open,  not  by  his  own 
servants,  but  by  the  servants  of  the  coal  merchant.  That 
is  a  stronger  case  than  the  present.  Hole  v.  Sittingbourne 
Hy.  Oo,  (•)  shows  that  where  there  is  a  duty  to  be  performed, 
the  person  on  whom  it  lies  cannot  get  out  of  the  liability 
for  the  breach  of  that  duty  by  showing  that  the  breach  was 
by  the  servants  of  a  competent  contractor,  whom  he  em- 
ployed to  perform  the  duty.  If  a  man  for  his  own  pur- 
Eoses  hangs  up  a  thing  in  a  position  to  be  dangerous  if  not 
ept  in  good  repair,  he  must  keep  it  in  good  repair  at  his 
peril :  Fletcher  v.  Rylaiid^s  ('). 

Mclntyrey  Q.C.,  and  Darling^  in  support  of  the  rule: 
The  defendant  has  been  guilty  of  no  negligence. 
318]     *[LusH,  J. :    Negligence  is  a  relative  term.    The  ques- 
tion is,  what  is  the  duty  of  a  person  who  hangs  a  tiling 
over  the  highway  ?] 

To  take  reasonable  precautions  that  it  is  in  a  safe  condi- 
tion bv  being  kept  in  good  repair.  This  the  defendant  has 
done,  lie  did  all  ne  could  by  employing  a  competent  person 
to  repair  it  in  August.  He  is  not  answerable  for  this  per- 
son's neglect.  In  none  of  the  cases  cited  was  the  defendant 
held  liable  where  he  had  no  knowledge  or  means  of  knowl- 
edge of  the  improper  state  of  the  thing.  Here  the  defendant 
employed  Chappell  to  put  the  lamp  in  repair,  and  for  all 

(»)  Law  Rep..  1  a  B.,  702.  (»)  10  C.  B.  (N.S.),  470. 

(»)  6  C.  <t  v.,  292.  («)  6  H.  <fe  N.,  488;  30  L.  J.  (Ex.),  81. 

(»)  9  C.  B..  393 ;  19  L.  J.  (C.P.),  196.  (')  Law  Rep.,  3  H.  L,  830. 

(*)  Law  Rep.,  1  C.  P.,  63. 
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that  appeared  it  was  perfectly  safe.  Nichols  v.  Mar  stand  (*) 
has  qualified  Fletcher  v.  Rylands  (') ;  it  was  there  held  that 
the  defendant,  having  taken  all  reasonable  care  in  damming 
up  the  water  on  her  land,  was  not  liable  for  its  escape  owing 
to  causes  beyond  her  control. 

[QuAiN,  J.,  referred  to  Francis  v.  CocJcrelH^).'\ 
That  was  a  case  of  contract.  In  Searle  v.  Laverick  {*) 
that  case  was  distinguished,  and  it  was  decided  that  such 
a  kind  of  warranty  as  was  held  to  exist  in  Francis  v.  Cock- 
rell{*)  was  not  to  be  extended ;  and  the  defendant,  a  bailee, 
was  held  not  to  warrant  the  absolute  security  of  a  build- 
ing in  which  the  plaintiff's  carriage  was  put ;  and  not  to 
be  responsible  for  the  negligence  of  the  builder  whom  he 
employed.  Neither  can  the  defendant  here  be  held  re- 
sponsible for  the  negligence  of  his  gas  fitter,  it  being  ad- 
mitted at  the  trial  that  Chappell  was  a  competent  and 
proper  person  to  employ. 

Blackburn,  J. :  I  desire  to  decide  nothing  beyond  what 
the  circumstances  of  the  case  require ;  and  on  the  facts  of 
the  case,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
keep  the  verdict.  It  appears  that  the  defendant  came  into 
occupation  of  a  house  with  a  lamp  projecting  from  it  over 
the  public  thoroughfare,  which  would  do  no  harm  so  long 
as  it  was  in  good  repair,  but  would  become  dangerous  if 
allowed  to  get  out  of  repair.  It  is  therefore  not  a  nuisance 
of  itself.  But  if  the  defendant  knowingly  maintained  it  in 
a  dangerous  state  he  would  then  be  indictable  for  the 
*nuisance.  This  much  is  clearly  decided  by  Beg.  v.  [319 
Watson  {%  for  the' defendant  was  there  held  liable  for  not 
repairing  his  house  which  was  on  a  highway  and  was  ruin- 
ous and  like  to  fall  down,  on  the  ground  that  as  occupier 
he  was  bound  to  keep  the  house  so  as  not  to  be  a  nuisance. 
As  I  have  said,  I  do  not  wish  to  decide  more  than  is  neces- 
sary;  and  if  there  were  a  latent  defect  in  the  premises,  or 
something  done  to  them  without  the  knowledge  of  the  owner 
or  occupier  by  a  wrongdoer,  such  as  digging  out  the  coals 
underneath  and  so  leaving  a  house  near  the  highway  in  a 
dangerous  condition,  I  doubt — at  all  events,  I  do  not  say — 
whether  or  not  the  occupier  would  be  liable.  But  if  he  did 
know  of  the  defect,  and  neglect  to  put  the  premises  in  order, 
he  would  be  liable.  He  would  be  responsible  to  this  extent, 
that  as  soon  as  he  knew  of  the  danger  he  would  be  bound 
to  put  the  premises  in  repair  or  pull  them  down.     So  also 

(»)  Law  Rep.,  10  Ex.,  256.  (*)  Law  Rep.,  9  Q.  B.,  122. 

(»)  Law  Rep.,  8  H.  L.,  880.  (»)  2  Ld.  Raym.,  866 ;  1  Salk.,  866. 

(«)  Law  Rep.,  6  Q.  B.,  184 ;  601. 
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the  occupier  would  be  bound  to  know  that  things  like  this 
lamp  will  ultimately  get  out  of  order,  and,  as  occupier, 
there  would  be  a  duty  cast  upon  him  from  time  to  time  to 
investigate  the  state  of  the  lamp.  If  he  did  investigate,  and 
there  were  a  latent  defect  which  he  could  not  discover,  I 
doubt  whether  he  would  be  liable ;  but  if  he  discovers  the 
defect  and  does  not  cure  it,  or  if  he  did  not  discover  what 
he  ought  on  investigation  to  have  discovered,  then  I  think 
he  would  clearly  be  answerable  for  the  consequences. 

Now  in  the  present  case  there  is  ample  evidence  that  in 
August  the  defendant  was  aware  that  the  lamp  might  be 
getting  out  of  repair,  and,  it  being  his  duty  to  put  it  in  re- 
pair, he  employs  Chappell  to  do  so.  We  must  assume,  I 
think,  that  Chappell  was  a  proper  person  to  employ;  and  I 
may  observe  that  he  was  clearly  not  the  defendant's  servant, 
as  the  jury  sav,  but  an  independent  contractor.  But  it  was 
the  defendant  s  duty  to  make  the  lamp  reasonably  safe,  the 
contractor  failed  to  do  that ;  and  the  aefendant,  having  the 
duty,  has  trusted  the  fulfilment  of  that  duty  to  another 
who  has  not  done  it.  Therefore  the  defendant  has  not  done 
his  duty,  and  he  is  liable  to  the  plaintiff  for  the  conse- 
quences. It  was  his  duty  to  have  the  lamp  set  right ;  it  was 
not  set  right. 

The  rule  must  be  discharged. 
320]     *LusH,  J. :    The  question  is,  what  is  the  duty  of  a 

Eerson  having  a  lamp  projecting  from  his  premises  over  the 
ighway  for  his  own  purposes  ?  Is  it  his  duty  to  maintain 
it  in  a  safe  state  of  repair,  or  only  to  employ  a  proper  per- 
son to  put  it  in  repair  ?  Surely  the  mere  statement  is  enough 
to  show  that  the  duty  must  be  in  the  first  proposition.  A 
person  who  puts  up  or  continues  a  lamp  in  that  position, 
puts  the  public  safety  in  peril,  and  it  is  his  duty  to  keep  it 
in  such  a  state  as  not  to  be  dangerous ;  and  he  cannot  get 
rid  of  the  liability  for  not  having  so  kept  it  by  saying  he 
employed  a  proper  person  to  put  it  in  repair. 

QuAiN,  J.:  I  am  of  the  same  opinion.  What  is  the  duty 
of  the  defendant  under  the  circumstances  to  the  public! 
He  is  a  man  who  puts  up  or  maintains  a  lamp  always  pro- 
'ecting  from  his  premises  over  the  public  footpath,  and  it  is 
jiis  duty  to  keep  it  in  such  a  state  as  not  to  prejudice  the 
public.  In  Reg,  v.  Watsoni^)  '*it  was  adjudged  that  the 
aefendant,  as  tenant  at  will  only,  ought  to  repair  the  house, 
so  that  the  public  be  not  prejudiced  by  the  want  of  repairs." 
So  here  the  duty  of  the  defendant  was  to  keep  the  lamp  in 
repair,  so  as  not  to  let  the  public  be  prejudiced.     It  is  quite 

0)  2  Ld.  Raym.,  856  ;  1  Salt,  366. 
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clear  on  the  facts  that  the  plaintiff,  one  the  public,  has  been 
prejudiced,. and  the  defendant,  in  answer  to  this  charge  of 
a  breach  of  duty  to  the  public,  cannot  be  allowed  to  ride  off 
by  saying,  I  employed  a  competent  person  to  do  the  repairs, 
and  it  is  his  fault  that  they  were  not  properly  done.  No 
case  in  favor  of  such  a  proposition  has  been  cited  for  the 
defendant ;  and  it  seems  to  me  there  is  good  reason  why  it 
cannot  be  found.  I  %m  clearly  of  opinion  that  the  defen- 
dant was  bound  to  maintain  tne  lamp  in  a  proper  state  of 
repair,  so  that  the  public  should  not  be  prejuoiced  by  his 
neglect ;  and  he  is  liable  to  the  plaintiff  for  the  injury  she 
has  sustained  owing  to  his  breacn  of  duty. 

Rule  discharged  ('). 

Solicitor  for  plaintiff :  L.  W.  Oregory. 

Solicitor  for  defendant :  E,  Froggart 

Q)  See  the  next  case. 


One  who  without  authority  makes  an 
excavation  in  a  highway,  is  not  dis- 
charged, or  affected  by  the  fact  that, 
having  provided  a  sufficient  covering 
thereto,  it  was  destroyed  by  a  wrong- 
doer. He  is  bound  at  his  peril  to  keep 
it  so  covered  that  the  highway  is  as  safe 
as  before :  Congreve  v.  Morgan,  18 
N.  Y.,  84 ;  Congreve  «.  Smith,  18 
N.  Y.,  79;  Creed  «.  Hartman,  29 
N.  Y.,  591,  594;  Irvin  «.  Wood.  4 
Rob.,  138,  51  N.  Y.,  224;  Sexton  v. 
Zelt,  56  Barb.,  119  ;  Bobbins  n.  Mount, 
4  Rob.,  563-4. 

See  Moak's  Van  Santv.  PI.,  387. 

The  permit  of  a  common  council  is 
no  defence :  Jordan  v.  Helwig,  1  Wil- 
son's (Ind.)  Superior  Court  Rep.,  447. 

See  Homer  «.  Craig,  2  Week.  Notes, 
Cas.  11. 

As  to  liability  of  a  city,  see  Hart  t;. 
Brooklyn,  36  Barb.,  226;  Dorian  v. 
Brooklyn,  46  Barb.,  604;  Hume  «. 
Mayor,  etc.,  47  N.  Y.,  639  ;  Lafayette 
«.  Blood,  40 Ind.,  62  ;  Diveny  t?.  Elmira, 
51  N.  Y.,  506 ;  Prentiss  v,  Boston,  112 
Mass.,  43. 

A  city  is  liable  to  one  injured  in  con- 
sequence of  an  insufficient  barricade, 
maide  by  a  citizen  who  had  dug  up  the 
street :  Koester  9.  CHumwa,  34  Iowa., 
41. 

The  plaintiff,  while  walking  along 
one  of  the  streets  of  a  village,  tripped 
on  a  hinge  which  projected  about  two 
inches  above  the  level  of  a  trap  door 
in  the  sidewalk,  and  in  endeavoring  to 


recover  himself  caught  his  other  foot 
in  %  depression  in  the  woodwork,  about 
an  inch  and  a  quarter  -deep,  at  the  op- 
posite comer  of  the  trap  door,  and  fell 
and  injured  his  leg.  It  appeared  that 
but  for  the  hinge  the  accident  would 
not  have  happened,  and  it  was  admit- 
ted at  the  trial  that  the  state  of  the 
hinge  was  no  evidence  of  negligence  : 
Held,  that  jihere  was  no  evidence  of 
negligence  on  the  part  of  the  defen- 
dants, and  that  the  plaintiff  was  prop- 
erly nonsuited :  Ray  «.  Petrolia,  24 
U.  C.  Com.  PI.,  73. 

A  city  is  liable  to  one  injured  by  the 
fall  of  a  wall  negligently  built  by  or 
owned  by  the  city  :  Ludlow  v.  Village 
of  Yonkers,  43  Barb.,  493. 

A  city  is  not  liable  for  an  injury 
caused  to  a  foot  passenger  on  a  side- 
walk, which  the  city  is  bound  to  keep 
in  repair,  by  the  falling  of  an  over- 
hanging mass  of  snow  and  ice  from 
the  roof  of  a  building  not  owned  by 
the  city,  although  it  has  so  overhung 
the  highway  for  more  than  twenty-four 
hours  before  the  accident :  Hixon  «. 
Lowell,  13  Gray,  59 ;  Lazarus  v.  To- 
ronto, 19  U.  C.  Q.  B.,  9. 

For  an  injury  resulting  from  the 
sliding  of  a  mass  of  ice  and  snow  from 
a  roof  upon  a  person  travelling  with 
due  care  in  a  highway,  the  owner  of 
the  building  is  liable,  if  the  roof  was 
su^'ect  to  his  use  and  control,  and  he 
suffered  the  ice  and  snow  to  remain 
there  for  an  unusual  and  unreasonable 
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time  after  he  had  notice  of  its  accuma- 
lation  and  might  have  removed  it,  al- 
though all  the  rest  of  the  building  was 
leased  to  and  occupied  by  tenants  under 
covenants  binding  them  to  keep  in 
repair  the  premises  demised  to  them : 
Shipley  v.  Associates,  etc.,  101  Mass., 
251 ;  Id.,  106  Mass.,  194;  Garland  v. 
Towne,  55  N.  H.,  55. 

See  also  Patrick  v.  Pote,  117  Mass., 
297  ;  Lazarus  v,  Toronto,  19  Upper  C. 
Q.  B.,  9. 

For  injury  sustained  by  a  traveller 
on  a  highway,  from  the  fall  upon  him 
of  some  object  from  an  adjacent  build- 
ing, as  a  sign  insecurely  fastened,  a 
tovm  is  not  liable  under  the  statute  re- 
quiring towns  to  keep  highways  in  good 
repair :  Taylor  v.  Peckham,  8  Rhode 
Island  Rep..  349. 

The  owner  of  a  house  is  liable  for  an 
injury  to  a  passer  by  from  ice  thrown 
from  the  roof  by  his  servant  whom  he 
has  directed  to  remove  the  ice,  oi*by 
one  the  latter  employed  to  assist  him  : 
Althorf  «.  Wolfe,  22  N.  Y.,  855 ;  Cor- 
ri^n  v.  Union,  etc.,  98  Mass.,  577. 

IJut  see  Jewell  v.  Grand  Trunk,  55 
N.  H.,  84,  as  to  injury  by  one  employed 
without  authority  by  a  servant. 


If  the  wires  of  a  telegraph  company 
across  a  highway  are  down  so  as  to  in- 
terfere with  travel,  that  fact  is  suffi- 
cient evidence  of  negligence  to  go  to 
a  jury  in  an  action  by  one  whose  wagon 
wheels  became'  entangled  in  the  wire 
whereby  he  was  injured  :  Thomas  v. 
Western  Union,  etc.,  100  Mass.,  156. 

So  in  favor  of  one  Injured  by  a  fall- 
ing brick  from  a  railroad  bridge  across 
a  Highway :  Kearney  v.  London,  etc., 
L.  R.,  5  Q.  B.,  411,  affirmed  6  id.,  759. 

Equity  may  interfere  to  prevent 
threatened  trespasses,  esf^ecially  when 
the  remedy  afforded  by  law  might  be 
entirely  inadequate,  and  the  damages 
are  not  easily  computed.  A  mercantile 
sign  securely  suspended  across  a  main 
street,  but  obstructing  neither  passage 
nor  vision,  is  held  not  a  nuisance.  One 
who  controls  the  premises  on  both  sides 
of  the  street  has  a  right  to  maintain 
such  a  sign,  unless,  perhaps,  he  vio- 
lates a  municipal  ordinance  in  so  doing  : 
Phillips  V.  Kalamazo,  1  Michigan 
Lawyer  No.  2,  page  25,  Circuit  Court 
Rep. 

See  Sheldon  v.  Ealamazo,  24  Mich., 
388. 
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Principal  and  Agent  or  Contractor — Liability  of  Principal  for  Breach  of  Duttf 
intnuited  to  Agent — Adjoining  Landowners^  Liability  of. 

A  man, — who  orders  a  work  to  be  executed  on  his  own  premises,  lawful  in  itself,  but 
from  which,  in  the  ndtural  course  of  things,  injurious  consequences  to  his  neighbor 
must  be  expected  to  arise,  unless  means  are  adopted  by  which  such  consequences 
may  be  prevented. — is  bound  to  see  to  the  doing  of  that  wliich  is  necessary  to  pre- 
vent the  mischief;  anfl  cannot  relieve  himself  of  his  responsibility  by  employing 
some  one  else  to  do  what  is  necessary  to  prevent  the  act  he  had  ordered  to  be  done 
from  becoming  wrongful.  ' 

Plaintiff  and  defendant  were  respective  owners  of  two  adjoining  hohses,  plaintiff 
being  entitled  to  the  support,  for  his  house,  of  defendant's  soil.  Defendant  employed 
a  contractor  to  pull  down  his  house,  excavate  the  foundations,  and  rebuild  the  house  ; 
the  contractor  undertook  the  risk  of  supporting  ))laintiff's  house,  as.  far  as  might  bo 
uecessary,  during  the  work,  and  to  make  good  any  damage  and  satisfy  any  cluims 
arising  therefrom,  I'laintiflf's  house  was  injured,  in  tlie  progress  of  the  wort,  owing 
to  the  means  taken  by  the  contractor  to  support  it  beinii^  insiifiieient : 
.  I/cid,  on  the  above  princMple,  that  defendant  was  liable*,  even  if  the  undertaking  as 
to  risk,  Ac.  had  amounted, — which  it  did  not, — to  an  exi)re»s  stijiulation  that  tlio 
contractor  should  do,  as  part  of  the  works  contracted  for,  all  tliat  was  necessary  to 
support  plaintiff's  house. 
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Declaration,  alleging,  in  the  first  count,  that  the  plain- 
tiff was  possessed  of  land  with  a  house  thereon,  and  was 
entitled  to  have  the  same  supported  by  the  land  adjacent 
thereto  ;  and  the  defendant  wrongfully  removed  the  adjacent 
land,  without  leaving  suflBcient  support  for  the  plaintiff's 
land  and  house^  whereby  the  land  gave  way  and  tne  house 
was  injured. 

Fourth  count:  That  the  defendant  by  his  agents  and 
workmen  conducted  himself  so  negligently  in  excavating  the 
ground  adjacent  to  the  plaintiffs  house  for  the  rebuilding  of 
a  house  ot  the  defendant,  and  in  underpinning  the  party 
wall,  and  removing  a  part  of  the  same,  that  the  plaintiff's 
house  was  damaged. 

Pleas:  1st,  denial  of  the  plaintiff's  possession;  2d,  to  the 
first  count,  denial  of  the  plaintiff's  right  to  support ;  3d,  not 
guilty. 

Issue  thereon. 

At  the  trial,  before  Field,  J.,  at  the  Liverpool  Spring 
Assizes,  1875,  a  verdict  was  entered  for  the  plaintiff,  upon 
facts  which  are  suflSciently  stated  in  the  judgment  of  the 
court,  with  leave  to  *move  to  enter  the  verdict  for  the  [322 
defendant,  on  the  ground  that  the  defendant's  contractor, 
and  not  the  defendant,  was  liable,  if  any  one. 

A  rule  having  been  obtained  accordingly, 

Jan.  19.  H.  il,  Bremner  {Day^  Q.C.,  with  him),  showed 
cause :  An  empjoyer  is  liable  for  damage  arising,  as  here, 
from  the  act  itself  which  the  contractor  is  employed  to  do  : 
Mole  V.  Sittingbourne  Ry.  Co.  Q). 

[Field,  J.,  referred  io  Ellis  v.  Sheffield  Gas  Co.  (").] 

The  fact  that  injury  would  have  oeen  prevented  if  the 
contractor  had  provided  substituted  support  does  not  take 
away  the  defendant's  liability:  for  a  person  employing  a 
contractor  to  perform  a  duty  cast  upon  himself  is  responsi- 
ble for  the  contractor's  negligence  in  performing  it :  Oray  v. 
Fullen  (•). 

[Field,  J.:  Is  there  any  case  in  which  the  defendant 
has .  been  held  liable  where  he  had '  inserted,  as  in  this 
case,  a  stipulation  that  the  contractor  should  set  right 
any  mischief  caused  by  the  work,  the  work  being  lawful 
in  itself  ?] . 

There  is  no  such  case  to  be  found.  But  a  contract  be- 
tween the  defendant  and  his  contractor  for  his  own  protec- 
tion cannot  affect  the  question.  The  law  is  clear  that  a 
person  cannot  transfer  to  a  contractor  the  duty  of  guarding 

(')  fi  II.  <k  N.,  488;  .SO  L.  J.  (Ex.),  81.  (")  5  B.  A  S.,  970.  981 ;  32  L.  J.  (Q.B.), 

(*)  2  E.  A  B.,  767;  23  L.  J.(Q.B.),  42.     109;  34  L.  J.  (Q.B.),  265. 
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against  injurious  consequences  of  an  act  ordered  by  himself : 
Fickard  v.  Smith  (*).  If  a  man  does  a  thing,  not  unlawful 
in  itself,  yet  likely  to  cause  injury  to  another,  he  is  respon- 
sible for  the  consequences :  Fletcher  v.  Rylands  ('). 

Her  Schelly  Q.C.  (T,  H.  James  with  him),  in  support  of  the 
rule :  The  principle  is  well  settled  that  a  person  employing 
a  contractor  to  do  a  lawful  act  is  not  liable  for  his  doing  it 
improperly :  Pickard  v.  Smith  (*).  There  is  nothing  unlaw- 
ful in  excavating  one's  own  land  unless  damage  is  caused  to 
one's  neighbor,  and  not  until  the  damage  is  caused :  Bonomi 
V.  Backhouse  (').  The  fact  that  the  contractor  was  employed 
323]  to  excavate  only  upon  *shoring  up,  so  as  to  give 
substituted  support,  puts  the  lawfulness  or  the  act  ordered 
beyond  question,  even  if  in  the  absence  of  a  stipulation 
as  to  substituted  support  the  act  ordered  could  be  held  un- 
lawful. 

[Field,  J. :  That  does  not  meet  the  whole  of  the  argu- 
ment for  the  plaintiff.  Pickard  v.  Smith  (*)  lays  down  that 
where  the  contractor  is  intrusted  with  a  duty  incumbent  on 
his  employer,  and  neglects  its  fulfilment,  the  employer  is 
responsible.] 

That  refers  to  a  duty  properly  so  called,  such  as  not  to 
have  a  nuisance  on  one's  land;  and,  moreover,  it  is  a  mere 
dictum.  All  the  cases  which  have  been  cited.  Hole  v.  Sit- 
tingbourrte  By.  Co.  (*),  Ellis  v.  Sheffield  Gas  Co.  ("),  Gray 
V.  Pullen{'\  a,ud.  Pic/card  v.  Smith  i^),  are  distinguishable, 
on  the  ground  that  that  for  which  the  defendant  in  those 
cases  was  held  responsible  was  clearly  unlawful  as  a  nui- 
sance. Although  the  dicta  in  Pickard  v.  Smith  (*)  seem  to 
go  farther,  it  mav  be  doubted  whether  even  they,  if  they 
are  construed  with  reference  to  the  facts  of  the  case,  really 
do  so. 

[Mellor,  J.,  referred  to  RoUe's  Abr.,  Trespass  (I),  pi.  1, 
and  Wyatt  v.  Harrison  ("),  as  tending  to  show  that  the  act 
ordered  by  the  plaintiflE  was  lawful  in  itself.] 

Cur,  adv.  vult. 

%. 

Feb.  25.  The  judgment  of  the  court  (Cockburn,  C.J., 
Mellor  and  Field,  JJ.)  was  delivered  by 

Cockburn,  C.J.  ('") :  The  facts  of  this  case,  which  involves 
a  point  of  considerable  importance,  were  as  follows  : 

(1)  10  C.  B.  (N.S.),  470,  480.  (')  5  B.  «fe  S.,  970,  981 ;  S2  L.  J.  (Q.B.), 

O  Law  Rep.,  3  H.  L.,  830.  169;  34  L.  J.  (Q.B.),  205. 

(«)  9  H.  L.  C  508  ;  34  L.  J.  (Q.B.),  181.         («)  10  G.  B.  (N.S.),  470 

(*)  10  C.  B.  (N.S.),  470,  at  p.  480.  (»)  8  B.  <fe  Ad.,  871. 

(*)  6  II.  &  N.,  488;  30  L.  J.  (Ex.),  81.        ('O)  The  judgment  was  read  by  Field,  J 

(«)  2  E.  &  B.,  707  ;  28  L.  J.  ((i.B.),  42. 
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The  plaintiff  and  defendant  were  the  owners  and  occu- 
piers 01  two  adjoining  houses,  and  it  appeared  that,  prior 
to  the  rebuilding  of  the  defendant's  house,  as  hereinafter 
mentioned, .  the  walls  and  foundations  of.  the  plaintiflPs 
house  went  to  a  lower  level  than  those  of  the  defendant's. 
The  defendant,  having  determined  to  pull  down  his  old 
house  and  build  another  on  the  same  site,  proposed  to  carry 
the  foundations  and  walls  of  his  new  house  to  a  lower  depth 
than  *those  of  the  plaintiff;  for  which  purpose  it  [324 
would  be  necessary  to  excavate  and  remove  the  soil  which 
before  the  alteration  was  adjacent  to  the  plaintiff's  house 
and  land,  and  by  which  it  had  been  supported.  In  order 
to  do  this  without  injury  to  the  plaintiflrs  house  the  well- 
known  practice  of  underpinning,  or  some  other  safe  mode 
of  supporting  or  shoring  the  plaintiffs  soil  and  walls  during 
the  operations,  would,  as  was  well  knoWn,  have  to  be  re- 
sorted to. 

For  the  purpose  of  this  rebuilding  the  house  and  execut- 
ing the  other  necessary  works,  the  defendant  entered  into  a 
contract  with  a  builder  named  Rae,  by  which  Rae  contracted 
to  do  all  the  necessary  works.  The  contract  contained  the 
following  clause :  "  And  the  said  Thomas  Rae  further  agrees 
to  take  upon  himself  the  risk  and  responsibilitv  of  shoring 
and  supporting,  as  far  as  may  be  necessary,  the  adjoining 
buildings  affected  by  this  alteration  during  the  progress  of 
the  works,  and  to  make  good  any  damage  which  may  be 
sustained  by  the  said  buildings  during  the  progress  or  in 
consequence  of  the  said  works  hereby  contracted  for,  and 
to  satisfy  any  claims  for  compensation  arising  therefrom 
which  may  be  substantiated  "(*). 

After  the  execution  of  this  contract  Rae,  the  contractor, 
pulled  down  the  defendant's  house,  and  excavated  the  soil 
to  a  lower  depth  than  the  foundation  of  the  walls  of  the 
plaintiffs  house,  and  rebuilt  the  defendant's  house.  But 
owing  to  defective  underpinning,  or  want  of  other  support 
to  the  plaintiff's  soil  and  walls,  in  the  course  of  these  opera- 
tions, injuries  occurred  to  the  plaintiffs  house  which  gave 
rise  to  the  present  action. 

No  question  was  made  on  the  argument  as  to  the  right  of 
the  plaintiff  to  the  support  of  the  adjacent  soil  of  the  de- 
fendant for  his  house  ;  nor  was  it  doubted  that  the  injuries 

(')  By  the  contract  the  contractor  un-  ficiently  propped  and  upheld  during  tlio 

dertook  to  do  the  works  according  to  a  progress  of  the  works  by  the  contractor, 

specification  and  plans,  and  in  the  spccifi-  who  shall  be  required  to  take  the  rcsponsi- 

cation  was  the  following  clause  :  "  6.  The  bility,  and   to    make  good  any   damage 

adjoining  buildings  must  be  well  and  suf-  occurring  thereto." 

10  Eng.  Rep.  48 
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to  the  house  of  which  the  plaintiff  complained  had  been 
occasioned  by  the  removal  of  such  soil  in  the  execution  of 
the  defendant's  works.  But  it  was  contended  that  the  de- 
325]  fendant,  having  committed  the  ^execution  of  the 
work  to  a  contractor,  both  as  regarded  the  taking  down  and 
rebuilding  his  house,  and  the  measures  necessary  for  the 
protection  of  the  adjoining  house,  the  contractor,  and  not 
the  defendant,  became  liable  for  any  injury  arising  from 
want  of  due  care  in  shoring  or  otherwise  supporting  the 
plaintiff's  house.  The  argument,  as  put  on  behalf  of  the 
defendant,  may  be  shortly  stated  thus :  According  to  the 
doctrine  in  Bonomi  v.  Backhouse  {^\  the  taking  away  the 
soil,  to  the  support  of  which  an  adjoining  owner  is  entitled, 
is  not  in  se  wrongful.  It  only  becomes  so  when  followed  by 
injurious  consequences  to  the  neighbor.  And  if,  therefore, 
such  injurious  consequences  can  be  averted  by  efficient 
means,  as  by  the  substitution  of  artificial  for  the  natural 
support  previously  afforded  by  the  soil,  the  removal  of  the 
soil  is  in  no  respect  wrongful.  Here,  the  defendant,  in  one 
and  the  same  contract,  employed  the  contractor  to  execute 
the  work  he  desired  to  have  done,  and  to  take  the  necessary 
measures  for  protecting  the  plaintiff' s  premises.  He  author- 
ized him  to  do  the  former  only  on  condition  of  his  prevent- 
ing it  from  causing  injury  to  the  plaintiff,  and  only  so  far 
as  it  could  be  done  consistently  with  the  safety  of  the  prem- 
ises of  the  latter.  If,  therefore,  the  work  which  the 
contractor  was  employed  to  do  had  been  carried  out  in  con- 
formity with  the  instructions  of  the  defendant,  the  work 
would  have  been  perfectly  lawful,  and  would  have  been 
attended  with  no  injurious  consequences.  The  injuries 
complained  of  have  arisen  from  the  negligence  of  the  con- 
tractor alone.  The  defendant  is,  therefore,  entitled  to  the 
benefit  of  the  general  rule,  that  when  a  person  employs  a 
contractor  to  do  a  work,  lawful  in  itself,  and  involving  no 
injurious  consequences  to  others,  and  damage  arises  to 
another  party  from  the  Negligence  of  the  conti-actor  or  his 
servants,  the  contractor  and  not  the  employer  is  liable.  • 

It  appears  to  us  that  upon  a  correct  view  of  the  facts,  this 
reasoning  cannot  prevail.  In  the  first  place,  because  the 
assumption  on  which  it  is  founded  altogether  fails.  The 
contractor  was  not  employed  to  give  support  to  the  plain- 
tiff's house  as  part  of  the  work  he  was  to  do  for  the  defen- 
dant. It  was  not  included  in  the  specification,  and  formed 
no  jpart  of  the  work  he  contracted  to  do,  except  so  far  as 
32o]     was  necessary  to  satisfy  his  obligation  *to  provide 

(>)  9  II.  L.  C,  503;  34  L.  J.  (Q.B.),  181. 
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the  necessary  support  of  the  plaintiflPs  house.  In  addition 
to  which  the  defendant  stipulates  that  the  contractor  shall 
"  take  upon  himself  the  risk  and  responsibility  of  shoring 
and  supporting  the  adjoining  buildings  affected  by  the 
alterations,"  and  shall  "  make  good  any  damage  which  may 
be  sustained  by  the  said  buildings  in  consequence  of  the 
works,"  and  shall  "satisfy  any  claims  for  compensation 
arising  therefrom."  The  effect  of  this  is,  ngt  that  the  de- 
fendant orders,  or  stipulates  for,  any  specific  work  neces- 
sary for  the  support  of  the  adjoining  buildings,  but  that  he 
leaves  the  recourse  to  such  work  entirely  at  the  discretion 
of  the  contractor,  stipulating  only  that  the  latter  shall  bear 
him  harmless  in  the  event  of  any  damage  taking  place.  In 
other  words,  he  dirgcts  an  act  to  be  done  from  which  inju- 
rious consequences  will  result  unless  means  are  taken  to 
Srcvent  them  in  the  shape  of  additional  work,  but  omits  to 
irect  the  latter  to  be  done  as  part  of  the  work  to  be  exe- 
cuted, contenting  himself  with  securing  to  himself  a  pecuni- 
ary indemnity  in  the  event  of  any  claim  arising  from  dam- 
age to  the  adjoining  property.  He  is,  therefore,  not  in  the 
position  of  a  man  who  has  simply  authorized  and  contracted 
for  the  execution  of  a  work  from  which,  if  executed  with 
due  care,  no  injury  can  arise,  and  wlio  is  therefore  not  to  be 
held  responsible  if,  while  the  work  is  going  on,  injury  arises 
from  the  negligence  of  the  contractor  or  his  servants. 

The  answer  to  the  defendant's  contention  may,  however, 
as  it  appears  to  us,  be  placed  on  a  broader  ground,  namely, 
that  a  man  who  orders  a  work  to  be  executed,  from  which, 
in  the  natural  course  of  things,  injurious  consequences  to 
his  neighbor  must  be  expected  to  aiise,  unless  means  are 
adopted  by  which  such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is  necessary  to  prevent 
the  mischief,  and  cannot  relieve  himself  of  his  responsibility 
by  employing  some  one  else — whether  it  be  the  contractor 
employed  to  do  the  work  from  which  the  danger  arises  or 
some  independent  person — to  do  what  is  necessary  to  pre- 
vent the  act  he  has  ordered  to  be  done  from  becoming  wrong- 
ful. There  is  an  obvious  difference  between  committing 
work  to  a  contractor  to  be  executed  from  which,  if  properly 
done,  no  injurious  consequences  can  arise,  and  handing  over 
to  him  work  to  be  done  from  which  mischievous  conse- 
quences will  arise  ^unless  preventive  measures  are  [327 
adopted.  While  it  may  be  .just  to  hold  the  party  author- 
izing the  work  in  the  former  case  exempt  from  liability  for 
injury,  resulting  from  negligence  which  he  had  no  reason  to 
anticipate,  there  is,  on  the  other  hand,  good  ground  for 
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holding  him  liable  for  injury  caused  by  an  act  certain  to  be 
attended  with  injurious  consequences  if  such  consequences 
are  n6t  in  fact  prevented,  no  matter  through  whose  default 
the  omission  to  take  the  necessary  measures  for  such  pre- 
vention may  arise. 

It  is  true,  that  according  to  the  doctrine  in  Boruymi  v. 
Backhouse  (*),  the  removal  of  the  soil,  to  the  support  of 
which  an  adjapent  building  or  land  may  be  entitled,  is  not 
in  itself  wrongful,  and  becomes  so  onljr  when  damage  to  the 
adjoining  property  results;  whence  it  follows  that  if  by 
artificial  means  of  support  the  damage  can  be  prevented,  no 
cause  of  action  arises.  But  it  is  equally  clear  that  if  effectual 
means  of  prevention  fail  to  be  applied,  and  damage  once 
results,  the  act  of  removal  becomes  wrongful,  and  an  action 
can  be  at  once  maintained. 

In  the  present  instance  preventive  measures  adequate  to 
the  occasion  having  failed  to  be  provided,  the  removal  of 
the  soil  was  followed  by  actual  damage  to  the  plaintiffs 
house,  and  the  act  of  removal  was  therefore  wrongful  as 
causing  a  wrong  done  to  the  plaintiff.  But  the  act  of  re- 
moval was  an  act  done  by  the  order  and  authority  of  the  de- 
fendant— in  other  words,  was  the  act  of  the  defendant ;  and 
no  man  can  get  rid  of  liability  for  injury  occasioned  to 
another  by  a  wrongful  act  by  seeking  to  throw  the  responsi- 
bility on  an  agent  whom  he  has  employed  to  do  the  act. 
The  agent  may  no  doubt  be  responsible,  but  the  responsibil- 
ity of  the  principal  is  none  the  less. 

The  cases  of  PicJcard  v.  Smith  (*)  and  Oray  v.  PuLlen  (') 
are  in  point  to  the  present  question.  In  PicTcard  v.  Sfnith  {) 
the  defendant,  having  employed  a  coal  merchant  to  put 
coals  into  his  cellar,  was  held  liable  for  injury  suffered  by 
the  plaintiff  from  his  falling  through  the  cellar  opening 
whicn  had  been  left  open  by  the  negligence  of  the  coal  mer- 
chant's servants.  The  law  is  well  stated  by  Williams,  J., 
in  delivering  the  judgment  of  the  court :  "  Unquestionably 
328]  *no  one  can  be  made  liable  for  an  act  or  breach  of 
duty  unless  it  be  traceable  to  himself  or  his  servant  or  ser- 
vants in  the  course  of  his  or  their  employment.  Conse- 
quently, if  an  independent  contractor  is  employed  to  do  a 
lawful  act,  and  in  the  course  of  the  work  he  or  his  servants 
commit  some  casual  act  of  wrong  or  negligence,  the  em- 
ployer is  not  answerable.  To  this  effect  are  mtoy  author- 
ities, which  were  referred  to  in  the  argument.  That  rule  is, 
•however,  inapplicable  to  cases  in  which  the  act  which  occa- 

(»)  9  11.  L.  C,  503 ;  U  L.  J.  (Q  B.).  181.         f)  6  B.  tt  S.,  910,  981 ;  82  L.  J.  (Q.B.), 
(-)  10  C.  B.  (N.S.),  470.  169;. 3-1  L.  J.  (Q.B.),  265. 
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sions  the  injury  is  one  which  the  coatractor  was  employed 
to  do ;  nor,  by  a  parity  of  reasoning,  to  cases  in  which  the 
contractor  is  intrusted  with  the  performance  of  a  duty  incum- 
bent upon  his  employer,  and  neglects  its  fulfilment,  whereby 
an  injury  is  occasioned.  Now,  in  the  present  case,  the  de- 
fendant employed  the  coal  merchant  to  open  the  trap  in 
order  to  put  in  the  coals ;  and  he  trusted  him  to  guard  it 
whilst  open,  and  to  close  it  when  the  coals  were  all  put  in. 
The  act  of  opening  it  was  the  act  of  the  employer,  though 
done  througn  the  agency  of  the  coal  merchant;  and  the 
defendant,  naving  thereby  caused  danger,  was  bound  to 
take  reasonable  means  to  prevent  mischief.  The  perform- 
ance of  this  duty  he  omitted ;  and  the  fact  of  his  having  in- 
trusted it  to  a  person  who  also  neglected  it,  furnishes  no 
excuse  either  in  good  sense  or  law." 

In  Oray  v.  PvZlen  (')  the  Court  of  Exchequer  Chamber 
carried  this  principle  still  further.  An  act  of  Parliament 
liaving  authorized  the  cutting  a  trench  across  a  highway  for 
the  purpose  of  making  a  drain,  but  having  attached  to  the 
exercise  of  the  right  the  condition  of  filling  up  the  trench, 
after  the  drain  had  been  completed,  the  defendant  had  em- 
ployed a  contractor  to  do  the  whole  work.  Owing  to  the 
negligence  of  the  latter  in  filling  up  the  trench,  the  plain- 
titr  s  wife  had  sustained  personal  injury.  It  was  contended 
that  the  contractor  alone  was  liable,  and  it  was  so  held  in 
this  court,  but  the  Court  of  Exchequer  Chamber  held  other- 
wise, and  reversed  our  iudgment.  It  is  true  that  in  that 
case  the  obligation  to  make  good  the  road  was  one  imposed 
by  statute ;  but  it  can  make  no  difference  in  point  of  prin- 
ciple whether  the  obligation  was  imposed  by  statute  x>r  ex- 
isted at  law ;  and  the  case  is  therefore  an  authority  for 
saying  that  where  a  *work  is  being  executed  from  [329 
which  danger  may  arise  to  others,  and  it  thereby  becomes 
incumbent  on  the  party  doing  or  ordering  it  to  be  done  to 
take  measures  to  prevent  damage  resulting  to  others,  he 
cannot  divest  himself  of  liability  by  transferring  the  duty 
to  a  contractor. 

In  the  recent  case  of  Tarry  v.  AsTitoriy  not  yet  reported  ('), 
where  the  defendant  had  become  occupier  of  prenaises, 
from  which  a  large  lamp  was  suspended  over  the  highway, 
and  the  lamp  be:fore  he  oecame  occupier  had  become  worn 
out, — and  the  defendant  having  notice  of  this  was  therefore 
under  an  obligation,  if  he  continued  to  maintain  the  lamp, 
to  talro  care  tnat  it  was  not  a  nuisance  to  the  highway, — and 

0)  5  B.  A  S.,  970,  981 ;  82  L.  J.  (Q.B.),  169 ;  84  L.  J.  (Q.B.),  265. 
(')  Since  reported,  anUy  p.  814. 
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the  lamp  had  fallen  down  and  injured  a  person  passing, 
this  court,  on  a  like  principle,  held  the  defendant  liable, 
though  he  had  employed  a  contractor  to  attend  to  the  con- 
dition of  his  lamps. 

Both  on  authority  and  principle,  therefore,  we  are  of 
opinion  that  our  iudgment  should  be  for  the  plaintiff ;  and, 
that,  consequently  this  rule  to  enter  the  verdict  for  the 
defendant  should  be  discharged. 

Rule  discharged. 

Solicitors  for  plaintiff:  (?.  L,  P.  Eyre  &  Co,^  for  Cotton^ 
LiverpooL 

Solicitors  for  defendant:  Gregory^  Rowcliffe  &Co.^for 
Payne  &  Son^  Liverpool. 

The  owner  of  land  has  a  right  to  the 
support  of  his  soil  in  its  natural  condi- 
tion, but  has  no  right  to  require  sup- 
port for  it  with  a  superadded  structure  : 
Kadcliflf  tJ.  Mayor,  4  N.  Y.,  201 ;  Pan- 
ton  V.  flolland,  17  Johns.,  92;  Wyatt 
«.  Harrison,  8  Bam.  &  Ad.  (23  Eng. 
C.  L.),  871 ;  Partridge  «.  Scott,  3  Mees. 
&  Welsh.,  220;  Board,  etc.,  v,  R.  li. 
Co.,  L.  R.,  3  C.  P.,  621, 625  ;  Stevenson 
V.  Wallace,  27  Gratt.  (Va.).  77 ;  Shafer 
«.  WUson,  44  Md.,  268;  Quincy  v. 
Jones,  76  Ills.,  231 ;  Morrison  v.  Lati- 
mer, 51  Geo.,  519. 

See  Baltimore,  etc.,  v.  Beany,  42 Md., 
118 ;  Marsden  v.  City  of  Cambridge, 
114  Mass.,  490;  MitcheU  v.  City  of 
Rome,  49  Geo.,  19;  10  Albany  Law 
Jour.,  276 ;  Dixon  v.  Wilkinson,  2 
MacArthur,  425  ;  Wood's  Law  of  Nui- 
sance, §§  194-234. 

One  may  pull  down  his  own  house 
withjjut  shoring  or  propping  up  an 
adjoining  house  though  it  fall  for  want 
of  the  support  it  before  had  :  2  Washb. 
Real  Prop.,  276,  299, 330-333  ;  Radcliff 
«.  Mayor,  4  N.  Y.,  201  ;  Peyton  v. 
Mayor,  9  Barn.  &  Cress.,  725,  17  Eng. 
C.  L.;  Farrand  «.  Marshall,  19  Barb., 
380;  Id.,  21  Barb.,  409;  McKeon  t?. 
Lee,  4  Rob.,  467;  Austin  v.  Hudson 
River  R.  R.,  25  N.  Y.,  345 ;  Coster  v. 
Mayor,  43  N.  Y.,  413  ;  Quincy  v.  Jones, 
76  nis.,  231. 

See  Stevenson  «,  Wallace,  27  Gratt. 
(Va.),  77. 

If  the  work  of  excavation  be  prop- 
erly done,  it  is  the  duty  of  the  ad- 
joining owner  to  shore  or  prop  up  his 
own  building  so  as  to  make  it  secure  : 
LaSalla  v.  Holbrook,  4  Paige,  169 ; 
Peyton  v.  Mayor,  9  B.  &  C,  725,  17 


J.  C.  L.  ;  Massey  «.  Godyer,  4  C.  & 
P.,  161,  19  Eng.  C.  L. 

See  Stevenson  v.  Wallace,  27  Gratt. 
(Va.),  77  ;  Shafer  «.  WUson,  44  Md., 
268. 

One  who  erects  a  house  in  a  city,  near 
the  line  of  neighboring  property,  must 
make  his  foundation  with  proper  re- 
gard to  the  probable  future  use  of  the 
property  adjacedt. 

The  owner  of  adjacent  property  who 
builds  subsequently,  may  excavate  the 
earth  for  his  foundation  deeper  than 
the  foundation  of  the  first  erected  build- 
ing, by  giving  timely  notice  of  his  in- 
tention so  to  do  :  and  in  such  case  it 
becomes  the  duty  of  the  first  builder  to 
take  proper  measures  to  avoid  any  evil 
consequences,  and  the  duty  of  the 
second  to  use  ordinary  csufd  and  dili- 
gence in  the  prosecution  of  his  work, 
and  to  afford  the  first  builder  an  oppor- 
tunity to  come  upon  his  lot  and  under- 
pin his  wall. 

If,  instead  of  giving  such  notice,  he 
undertakes  to  underpin  it  himself,  he 
must  do  it  "w^th  care,  and  is  responsi- 
ble for  negligence  :  Dunlap  u.  Walling- 
ford,  1  Pittsburgh  Rep.,  127,  130^; 
Shrieve  v.  Stokes,  8  B.  Monr.  (Ky.), 
453  ;  Thurston  «.  Hancock,  12  Mass., 
220 ;  Panton  v.  Holland,  17  Johns.,  92 ; 
Baltimore,  etc.,  v.  Reany,  42  Md.,  118  ; 
Quincy  v.  Jones,  76  Ills.,  231;  Mitchell 
®.  Harper,  4  Upper  Can.  C.  PL,  147; 
Shafer  u.  Wilson,  44  Md.,  268. 

The  right  of  the  owner  of  land  to 
the  lateral  support  of  his  neighTx)r'8 
land  is  not  an  absolute  right,And  the 
infringement  of  it  is  not  a  cause  of 
action  without  appreciable  damage. 
Therefore  where  A.  dug  a  well  near 
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B.'s  land,  which  sank  in  conseqaence, 
and  a  building  erected  on  it  within 
twenty  years  fell,  and  it  was  proved 
that  if  the  building  had  not  been  on 
B.'s  land  the  land  would  still  have 
sank,  but  the  damage  to  B.  would  have 
been  inappreciable,  held  that  B.  had 
no  right  of  action  against  A. :  Smith  f>. 
Thacrah,  L.  R.,  1  C.  P.,  564;  Back- 
house  V.  Benomi,  9  H.  L.  Cas.,  503; 
Farrand  v.  Marshall,  19  Barb.,  380. 

This  right  of  support  is  not  in  the 
nature  of  an  easement,  but  is  the  ordi- 
nary right  of  property,  and,  till  that  is 
interfered  with,  the  owner  has  no  cause 
of  action,  although  something  may 
have  been  done  which  has  occasioned 
results  that  will  afterwards  affect  his 

Eroperty  ;  so  that  if  one  dig  so  near 
is  neighbor's  land  that  it  f^l  in,  and 
more  than  six  years  afterwards  his 
neighbor's  house  be  injured,  no  cause 
of  action  accrues  until  such  injury : 
Backhouse  c.  Benomi,  9  H.  L.  Cas., 
503. 

Possession  to  be  adverse  must  be 
upon  a  claim  of  right  or  title.  If  taken 
furtively  or  secretly,  it  will  not  be  ad- 
verse in  law.  If  acquired  openly  and 
publicly  by  one  of  itwo  owners  of  ad- 
joining lauds  in  erecting  a  building 
immediately  on  the  verge  of  his,  above 
the  surface  of  the  ground,  but  by  dig- 
ging a  cellar  and  laying  the  foundation 
and  building  one  of  the  walls  of  it 
partly  within  the  limits  and  entirely  be- 
low the  surface  of  the  adjoining  lands, 
the  possession  will  be  adverse  against 
such  adjoining  owner,  and  if  held 
uninterruptedly  under  a  claim  of 
right,  it  will  after  twenty  years  have 
ripened  into  a  good  title  ;  and  the  ad- 
joining owner  after  that,  in  erecting  a 
house  on  his  land,  will  have  no  right  to 
build  his  cellar  wall  upon  the  founda- 
tion of  it:  O'Daniel  v.  Bakers,  etc.,  4 
Houston  (Del.),  488  ;  Quincy  v.  Jones, 
76  Ills.,  231 ;  Stevenson  v.  Wallace,  27 
Gratt.'(Va.),  27. 

See  Sherred  v,  Cisco,  4  Sandf.  Su- 
perior Ct.  B.,  480  ;  Hendricks  v.  Stark, 
37  N.  Y.,  106  ;  Willard's  Eq.  (Potter's 
ed.),  116-7. 

If  it  be  a  party  wall  in  the  city  of 
Wilmington,  although  not  originally 
erected  as  such,  the  adjoining  owner 
will  have  no  right  to  build  on  the  foun- 
dation of  it  without  first  complying 
with  the  provisions  of  the  city  charter 
on  the  subject. 


Assuming  it  to  be  a  party  wall  (the 
jury  may  presume  a  wall  standing 
twenty  years  to  have  been  laid  in  due 
form)  and  the  adjoining  owner  has 
complied  with  all  the  regulations  and 
requirements  of  the  statute,  and  has 
thereby  acquired  a  right  to  use  such 
wall  and  foundation,  it  will  not  exempt 
him  from  the  obligation  to  use  and  ex- 
ercise all  proper  care  and  caution  to 
prevent  injury  to  the  house  of  his 
neighbor,  in  -building  afterward,  ad- 
joining them  on  his  premises. 

The  important  question  in  the  case  is 
one  of  negligence,  or  no  negligence, 
which  is  to  be  considered  in  the  light 
of  all  the  transactions  in  the  case  ;  and 
the  necessity  for  the  exercise  of  care, 
caution  and  skill  is  enhanced  in  pro- 
portion to  the  danger  to  the  adjoining 
property  from  the  nature  of  the  work  to 
be  done.  If  reasonable  care,  caution 
and  skill  were  exercised  under  the  cir- 
cumstances and  in  accordance  with  the 
nature  and  requirements  of  the  under- 
taking the  defendant  is  not  guilty  of 
negligence,  or  liable  for  the  injury  : 
O'Daniel  f).  Bakers'  Union,  4  Houston, 
(Del.),  488. 

If  the  excavation  for  building  by  an 
adjoining  owner  be  properly  done  he  is 
not  liable.  If  carelessly  and  negli- 
gently, he  is:  Shafer  v.  Wilson,  44 
Md.,  268 ;  Baltimore,  etc.,  v.  Reany, 
42  Md.,  118;  McHenry  «.  Marr,  89 
Md.,  510;  McMillan  v.  Staples,  36 
Iowa,  582 ;  Schwartz  v.  Darkling,  55 
Ills.,  342 ;  City  of  Quincy  f>.  Jones,  76 
Ills.,  231  ;  Mitchell  v.  City  of  Rome,  49 
Geo.,  19  ;  Stevenson  v.  Wallace,  27 
Gratt  (Va.),  77  ;  Dixon  v.  Wilkinson, 
2  MacArthur,  425. 

One  who  sells  land  for  a  particular 
purpose,  requiring  more  than  ordinary 
support,  cannot  dig  so  near  the  line  of 
the  land  so  sold  as  to  deprive  the  pur- 
chaser of  the  support  required  for  the 
purpose  with  which  the  purchase  was 
made  :  Eliot  v.  North,  etc. ,  10  H.  L. 
Cas.,  338,  2  Wash.  Real  Prop.,  288; 
Richards  v.  Rose,  9  Excheq.,  218,  2 
Am.  Law  Reg..  O.S.,  178;  Doyle  «. 
Lord,  64  N.  Y.,  432;  Stevenson  v. 
Wallace.  27  Gratt.  (Va.),  77. 

See  Ludlow  v.  Hudson  River,  etc.,  6 
N.  Y.  Supreme  Court  Rep.,  420. 

Though  the  mere  sale  or  leasing  of 
lands  gives  no  such  right :  McMillan 
V.  Staples,  36  Iowa,  532. 

If  one  in  taking  down  his  house, 
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without  taking  daetond  proper  care  and  increase  the  height  of  the  wall,  pro- 
precautions  to  prevent  it  from  falling^  vided  such  increase  can  be  made  with- 
upon  and  against  his  neighbor's  house,  out  detriment  to  the  strength  of  the 
but  hj  reason  of  his  careless,  negligent,  wall,  or  to  the  property  of  the  adjacent 
unskilful  and  improper  conduct,  and  owner.  The  party  making  tlie  addi- 
for  want  of  due  and  proper  precautions  tion,  however,  does  it  at  his  peril ;  he 
the  house  gives  way  and  fall  upon  his  must  insure  the  safety  of  the  work,  and 
neighbor's  house,  he  is  liable  for  the  if  injury  results  he  is  liable  :  Brooks 
damages  resulting  therefrom  :  Davis  v.  v.  Curtis,  50  N.  Y. ,  039 ;  Wood  on 
The  London,  etc.,  2  Scott,  N.  R.,  74*  Nuisances,  g§  214-234;  Stevenson  tJ. 
Bradbre  «.  The  Mayor,  5  Scott,  N.  R.,  Wallace,  27  Gratt.  (Va.),  77. 
79 ;  Brooks  v.  Curtis,  50  N.  Y.,  639  ;  As  to  right  of  support  by  the  owner 
Mitchell  V.  Harper,  4  Upper  Can.  Com.  of  the  fee  who  has  granted  the  miner- 
Pi.,  147.  ala  below,  see  Coleman  v.  Chad  wick. 

As  to  pleading :  See  Mitchell  9.  Har-  80  Penn.  St.  Rep.,   81;  Blanchard  & 

per,  4  Upper  Can.  Com.  PL ,  519.  Weeks's  Leading  Cases  of  Mines  and 

Adjoining  propritors  have  each  an  Minerals,  note  pp.  616-625 ;  Ryckman 

easement  in  the  land  of  the  other  cov-  v.  Gillis,  57  N.  Y.,  68  ;  Ludlow  «.  Hud- 

ered  by  a  party  wall,  and  the  title  of  son  River,  etc.,  6  N.  Y.  Supreme  Court 

each  owner  is  qualified  by  the  easement  Rep.,  420. 

to  which  the  other  is  entitled.  See  note   to  Manners   v.   Johnson, 

This  easement  includes  the  right  to  post,  p.  698. 


[1  Queen's  Bench  Division,  SSC] 
Jan.  16,  1876. 

330]  *Brigden,  Appellant;  Heighes,  Respondent. 

licence  to  sell  inloxicatmp  Liquors  of  Premises — lAcensmg  Act,  1874  (87  <fr  88  VicL 
e,  49),  M.  3,  9 — Oroeer's  and Drapev's  Shop  oommuniccUinff  vnih  each  other — Grocer's 
Shop  shut  after  prohiHted  Hours, 

The  appellant,  being  licensed  to  eeU  by  retail  intoxicatino:  liquors  to  be  consumed 
off  his  premises,  was  charged  with  keeping  open  his  premises  for  the  sale  of  such 
liquors  after  ten  o'clock  at  night.  He  had  two  shops,  a  gfrocer's  and  a  draper's  shop, 
which  formed  part  of  his  house,  and  both  shops  could  be  entered  from  the  house  at 
the  back,  as  well  as  by  the  customers'  entrance.  The  grocery  business  was  carried 
on  in  a  shop  which  had  an  entrance  for  customers  in  one  street,  and  the  drapery 
business  in  a  shop  which  had  an  entrance  for  customers  in  another  street.  During 
the  day  there  were  means  of  going,  and  customers  occasionally  passed  from  one 
shop  to  the  other,  but  after  ten  o'clock  shutters  or  partitions  were  put  up  and  all 
means  of  communication,  except  through  the  house,  prevented. 

It  was  proved  that  the  draper's  shop  was  kept  open  till  after  ten  o'clock  at  night ; 
but  that  before  ten  o'clock  the  openings  between  the  two  shops  were  shut,  and  the 
grocer^s  shop  left  in  darkness.  The  justices  held  the  charge  proved,  and  convicted 
the  appellant : 

Held,  that  the  conviction  was  wrone,  as  there  was  no  evidence  that  the  hou^e  was 
open  for  the  sale  of  liquor  after  ten  o'clock. 

Case  stated  by  justices  of  Surrey  under  20  &  21  Vict.  c.  43. 

1.  James  Brigden  of  Cobham,  Surrey,  grocer,  draper, 
and  licensed  dealer  in  wines  and  spirits,  the  appellant, 
appeared  to  an  information  laid  against  him  by  the  respon- 
dent, for  that  he  on  the  12th  of  June,  1875,  in  Cobham,  being 
then  and  there  a  person  duly  licensed  to  sell  intoxicating 
liquors  by  retail  not  to  be  consumed  on  the  premises,  did 
have  his  premises  open  for  the  sale  of  intoxicating  liquors 
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at  a  time  at  which  they  were  directed  by  law  to  be  closed, 
namely,  after  the  hour  of  ten  o'clock  at  night. 

2.  At  the  hearing  it  was  proved  or  admitted  that  the 
appellant  lives  in  a  house  at  the  corner  of  East  Street  and 
Church  Street,  Cobham,  and  he  has  two  shops,  a  grocer's 
shop  and  a  draper's  sho^,  which  form  part  of  his  house, 
and  both  shops  can  be  entered  from  the  nouse,  at  the  back 
as  well  as  by  the  customers'  entrance,  and  it  was  also  admit- 
ted or  proved  that  he  carries  on  the  several  trades  or  busi- 
nesses of  a  grocer  and  draper  on  his  premises,  and  that  he 
has  a  license  for  the  sale,  on  such  premises,  of  wines  and 
spirits  not  to  be  consumed  on  such  premises. 

*3.  The  grocery  business  is  carried  on  by  the  [331 
appellant  in  a  shop  which  has  an  entrance  for  customers  in 
Church  Street.  The  drapery  business  is  carried  on  in  a 
shop  having  an  entrance  for  customers  in  East  Street.  Dur- 
ing the  day  there  are  means  of  egress  and  regress  from  the 
grocer's  shop  into  the  draper's  shop,  through  openings,  but 
after  ten  o'clock  at  night  shutters  or  partitions  are  put  up, 
and  all  means  of  communication  between  the  two  shops, 
except  through  the  house  of  the  appellant,  as  before  men- 
tioned, are  prevented. 

4.  As  a  rule  the  customers  for  grocery  goods  enter  the 
grocer's  shop  from  Church  Street,  and  customers  for 
drapery  goods  enter  the  draper's  shop  from  East  Street, 
but  occasionally  customers  requiring  both  grocery  and 
draper)^  goods  pass  from  one  shop  to  the  other  by  means 
of  the  internal  communications  until  the  grocers  shop  is 
closed  at  ten  o'clock  in  the  evening. 

6i  In  the  grocer's  shop,  where  the  wines  and  spirits  are 
exposed  for  sale,  notices  are  affixed  that  no  wines  or  liquors 
will  be  supplied  after  10  o'clock  p.m. 

6.  On  the  day  named  in  the  information  the  respondent, 
at  thirty  minutes  past  ten,  entered  the  appellant's  drapery 
shop,  which  was  then  open  for  the  sale  of  drapery  goods, 
and  informed  the  appellant  that  he  would  be  summoned 
for  having  his  premises  open  during  prohibited  hours,  as 
he  was  bound  to  close  the  whole  of  his  premises  by  10 
o'clock  p.m. 

7.  It  was  proved  that  before  10  o'clock  that  night  the 
grocer's  shop  had  been  shut  and  was  in  darkness,  and  that 
the  openings  between  it  and  the  draper's  shop  had  been 
closed.  No  wines  or  spirits  are  sold  or  kept  in  the  draper's 
shop,  the  same  being  kept  in  the  grocer's  shop  only.  The 
appellant's  sons  serve  the  customers  in  the  grocer  s  shop, 
and  his  daughters  and  assistants  serve  the  customers  in  the 

16  Eng.  Rep.  49 
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drapery  shop,  but  the  appellant  himself  assists  occasionally 
in  serving  customers  in  both  sho^s. 

8.  Under  these  circumstances  it  was  contended  on  behalf 
of  the  appellant  that  it  had  not  been  proved  that  the  appel- 
lant had  committed  any  offence  against  the  3d  section  of 
37  &  38  Vict.  c.  49,  under  which  the  information  had  been 
laid,  inasmuch  as  no  wines  or  spirits  were  kept  exposed  for 
sale  in  the  draper's  shop,  and  that  no  evidence  had  been 
332]  given  to  show  that  his  premises,  *namely,  the  grocer's 
shop,  had  been  kept  open  for  the  sale  of  wines  or  spirits 
during  prohibited  hours. 

The  justices, — being  of  opinion,  1st.  That  the  two  shops, 
being  part  of  the  same  premises  and  always  open  and  accessi- 
ble to  one  another  through  the  back  of  the  house,  could 
only  be  taken  as  one;  and,  2d.  That  a  wooden  partition 
open  in  the  day  time  and  closed  at  night  was  not  a  sufficient 
division  to  constitute  the  grocer's  and  draper's  shop  separate 
premises,  and  so  exempt  the  appellant  from  the  provisions 
of  the  3d  section  of  37  &  38  Vict.  c.  49  (/)  with  regard  to  the 
draper's  shop, — convicted  the  appellant  of  keeping  his 
premises  open  for  the  sale  of  intoxicating  liquors  during 
prohibited  hours,  and  fined  him  the  sum  of  one  shilling  and 
costs. 

Manisty^  Q.C.  {Pearce  with  him),  for  the  appellant :  The 
conviction  was  wrong.  The  question  is  what  is  meant  by 
the  term  "premises"  in  37  &  38  Vict.  c.  49,  ss.  3  and  9. 
Does  the  act  mean  that  the  premises  in  which  the  sale  of 
liquor  is  carried  on,  and  those  only,  are  to  be  closed  after 
the  prohibited  hours,  or  does  it  mean  that  the  whole  of  the 
house  is  to  be  shut  up  1 

[Mellor,  J. :  The  justices  seem  to  have  proceeded  upon 
the  idea  that  the  two  shops  were  the  same  premises.  Is  not 
the  question  whether  there  was  a  sufficient  partition  one  of 
fact  for  their  consideration  ?] 

The  justices  evidently  thought  that,  because  the  partition 
can  be  taken  down,  therefore  it  is  insufficient     But  where 

(')  By  37  A  88  Vict.  c.  49,  s.  8 :  "  All  the  time  at  which  premises  for  the  sale 
preiiiises  in  which   intoxicatin|2^  liqnors  of  intoxicating  liquors  are  directed  to  be 
are  sold  by  retail  shall  be  closed  as  fol-  closed  by  or  in   pursuance  of  this  act, 
lows  :  .  . . .  sells  or  exposes  for  sale  in  such  premises 
"  (3.)  If  situate  elsewhere  than  in  the  any   intoxicating    liquors    or   opens    or 
metropolitAU  district,  or  the  metropolitan  keeps  open  such  premises  for  the  sale  of 
police  district,  or  such  town  or  populous  intoxicating  liquors,  or  allows  any  intoxi- 
place  as  aforesaid,  eating  liquors,  although  purchased  be- 
"  (c.)  On  the  nights  of  all  other  days  fore  the  hours  of  closing,  to  be  consumed 
(except  Saturday  and  Sunday)  from  10  on    such   premises,   shall    for    the  first 
until  6  o'clock  on  the  following  morning."  offence  be  liable  to  a  penalty  not  exceed- 
By   s.  9:    "Any   person   who,  during  ing  £10." 
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separate  premises  are  locked  up,  and  nothing  is  sold  in 
them,  it  cannot  *be  said  that  the  act  is  infringed.  [333 
There  is  no  penalty  for  merely  keeping  open  a  house,  the 
penalty  is  for  selling  and  exposing  for  sale.  If  the  convic- 
tion is  supported,  it  will  compel  a  dealer  in  liquor  to  keep 
the  outer  door  of  his  house  shut  after  ten  o'clock. 

[Mkllor,  J.:    The  justices  thought,  no  doubt,  that  if  the* 
draper's  shop  were  allowed  to  remain  open  there  would  be 
danger  of  the  act  being  infringed,  but  they  do  not  find  that 
any  place  was  kept  open  for  the  sale  of  liquor.] 

Puffh^  for  the  respondent :  Unless  this  conviction  is  sup- 
ported, the  appellant  will  be  able  to  keep  open  part  of  his 
premises  after  prohibited  hours,  though  there  is  a  communi- 
cation between  the  two  shops.  The  appellant  holds  a  license 
to  sell  liquor  to  be  consumed  off  the  premises,  and  a  cus- 
tomer may  go  into  the  draper's  shop  and  ask  for  a  bottle  of 
anything  he  may  require,  and  get  it ;  for  although  there  is 
no  immediate  communication  between  the  two  shops,  one 
shop  mav  be  visited  from  the  other  by  going  through  the 
house.  To  insist  upon  positive  evidence  that  the  shop  was 
kept  open  for  the  sale  of  liquor  would  throw  great  difficulty 
in  the  way  of  the  police. 

[Mellor,  J. :  I  see  nothing  in  the  act  to  prevent  the  occu- 
pier and  his  servants  from  going  in  and  coming  out  after  ten 
o'clock.  Surely  there  must  be  something  more  than  merely 
keeping  the  house  open.] 

The  house  must  be  closed  as  against  the  public.  If  the 
occupier  of  a  house  chooses  to  take  out  a  license  extending 
to  the  whole  house  instead  of  part  of  it,  he  is  bound  to  keep 
it  closed  as  far  as  the  public  are  concerned. 

[Mellor,  ,J.:  The  justices  have  not  found  that  there 
was  any  secret  contrivance  by  which  customers  could  get 
into  the  grocer's  shop,  or  liquor  could  be  brought  into  the 
draper's  shop.] 

Tne  justices  have  founded  their  opinion  upon  their  view 
of  the  communication  between  the  two  shops. 

Mellor,  J.:  I  do  not  think  we  need  trouble  Mr.  Manisty 
to  reply.  I  thing  the  justices  have  put  an  erroneous  (in- 
struction on  the  statute.  Sect.  3,  which  contains  the  general 
prohibition  against  keeping  open  the  premises,  is  that: 
*' All  premises  in  which  intoxicating  liauors  are  sold  by  re- 
tail shall  be  closed  as  *follows,"  &c.  Here  the  prem-  [334 
ises  in  which  the  intoxicating  liquors  were  sold  by  retail 
were  closed,  as  it  appears  to  me,  oefore  or  at  ten  o'clock, 
the  dividing  point  between  the  lawful  and  the  unlawful 
time.     I  do  not  agree  with  the  view  taken  by  the  justices  aa 
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to  the  partition  between  the  two  shops.  It  may  or  may  not 
be  a  source  of  danger ;  and  if  there  had  been  any  evidence 
in  the  case  to  show  that  the  closing  was  a  mere  colorable 
compliance  with  the  act  of  Parliament,  I  should  think  that 
the  conviction  was  right.  But  the  justices  in  order  to  con- 
vict must  be  able  to  find  that  the  house  and  premises  in 
•which  intoxicating  liquors  were  sold,  were  not  really, 
although  apparently,  closed;  that  the  closing  was  a. sham, 
and  that  the  premises  were  really  kept  open  for  people  who 
wish  to  purchase  intoxicating  liquor.  This  is  the  only  con- 
struction which  I  can  put  on  s.  9  ;  and  s,  3  apart  from  s.  9 
amounts  to  nothing,  for  it  is  really  upon  s.  9  that  the  jus- 
tices proceeded.  The  only  fact  they  have  proved  is  that 
the  draper's  shop  was  open  when  the  other  shop  was  closed, 
although  from  the  circumstances  which  they  state  they 
seem  to  think  it  possible  that  the  separation  was  hardly  a 
sufficient  inclosure.  That  may  be,  but  when  such  a  case 
arises  they  must  furnish  some  evidence  to  show  that  the 
separation  is  not  one  in  reality.  There  is  nothing  of  the 
kind  in  this  case.  I  do  not  think  that  the  fact,  that  the  two 
shops  are  the  same  premises  in  the  sense  that  they  are  un- 
der the  same  roof,  at  all  affects  the  case.  The  access  of , one 
shop  to  the  other  being  closed  at  night,  and  this  being  shown 
to  have  been  the  case  here,  I  do  not  see  anything  to  prevent 
a  draper  carrying  on  the  business  of  a  grocer,  provided  that 
the  premises  upon  which  the  sale  of  liquor  takes  place  are 
sufficiently  divided  from  those  in  which  no  liquor  is  sold  at 
all.  I  cannot  think  that  any  offence  has  been  committed, 
and  I  think  that  we  should  be  straining  the  act  of  Parlia- 
ment if  we  supported  what  was  clearly  in  the  minds  of  the 
justices ;  that  it  is  immaterial  what  closing  takes  place,  pro- 
vided the  premises  are  under  one  roof.  I,  therefore,  think 
that  the  conviction  was  wrong. 

Field,  J.:  I  am  of  the  same  opinion.  The  appellant  is 
the  occupier  of  a  house  which  he  keeps  for  three  different 
purposes.  He  keeps  part  of  it  to  live  in,  part  of  it  to  sell 
335J  grocery  in,  and  part  *of  it  to  sell  drapery  in,  and  in 
th©  part  where  the  grocery  business  is  carried  on  he  sells 
intoxicating  liquors.  Now,  what  is  he  charged  with  ?  The 
information  charges  him  with  having  kept  his  premises  open 
for  the  sale  of  intoxicating  liquors.  Is  it  proved  that  this 
is  what  he  did?  It  seems  to  me  that  the  contrary  is  found, 
because  one  of  the  findings  in  the  case  is  express,  that  no 
sale  of  intoxicating  liquors  was  ever  made  in  the  part  of  the 
shop  set  apart  for  the  drapery  business,  which  was  the  only 
part  of  the  shop  open  for  the  sale  of  goQ(Js  at  all  after  ten 
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o'clock.  No  ^oubt  the  occupier  might  fraudulentljr  keep 
premises  open,  and  might  really  and  truly  be  infringing  the 
act.  It  there  was  any  groiHid  for  supposing  that  the  jus- 
tices could  properly  find,  or  would  find  as  a  fact  that  the 
premises  were  Kept  open  for  the  sale  of  intoxicating  liquors, 
or  if  there  were  a  scintilla  of  evidence  to  show  that  the  ap- 
jiellant,  under  guise  of  keeping  the  draper jr  shop  open  after* 
ten  o'clock,  was  carrying  on  drapery  busmess,  and  at  the 
same  time  supplying  liquor  from  the  adjoining  shop,  I 
should  think  the  decision  perfectly  sound,  and  that  it  should 
stand,  in  order  that  such  mischief  mi^ht  be  prevented.  I 
can  find  no  ti-ace  of  any  such  proceeding  in  the  case.  It 
seems  to  me  that  the  justices  thought  that,  because  he  had 
a  license  for  the  whole  premises,  by  keeping  open  the  dra- 
per's shop  he  kept  part  of  the  house  open  for  the  sale,  or 
exposing  for  sale,  of  intoxicating  liquors.  I  think,  there- 
fore, that  the  conviction  must  be  reversed. 

Judgment  for  the  appellant 

Solicitor  for  appellant :  Buckland, 

Solicitors  for  respondent :  Bell^  Crowder  &  Oreevfield. 


[1  Queen's  Bench  Division,  844.] 

March  18, 1876. 

[IN  THE  COURT  OF  APPEAL.] 

*Brandt  V.  Lawrence.  [344 

Contraci  for  Sale  of  Goods  to  be  delivered  within  a  limited  Time — Partial  Delivery  by 
Vendor — Right  of  Purchauer  to  reject — ShipmaU  to  be  made  "by  Steamer  or 
Steamers." 

The  defendant  entered  into  two  contracts,  each  of  which  was  for  the  piirchase  from 
the  plaintiff  of  4,600  qrs.  of  Russian  oats,  more  or  less,  "  shipment  by  steamer  or 
steamers  during  February.  Should  ice  at  loading  port  prevent  shipment  within 
stipulated  time,  shipment  to  be  made  immediately  after  reopening  of  the  navigation." 
The  plaintiff  shipped  on  board  one  steamer  4,511  qrs.  to  answer  the  first  contract, 
and  1,139  qrs.  to  answer  in  part  the  second  contract.  The  plaintiff  also  shipped  on 
board  another  steamer  a  sufBcieiit  quantity  of  oats  to  complete  the  second  contract. 
The  shipment  on  the  first  steamer  was  made  in  time ;  that  on  the  second  steamer 
was  made  too  late  : 

Held,  that  the  defendant  was  bound  to  accept  the  1,139  qrs.  in  part  fulfilment  of 
the  second  contract,  notwithstanding  that  the  other  shipment  on  account  of  the  con- 
tract was  made  too  late. 

Tins  was  an  appeal  from  the  refusal  by  the  Queen's  Bench 
Division  of  ar  motion  made  by  the  defendant,  under  Order 
KL,  Rule  4,  of  the  rules  of  the  Supreme  Court,  for  a  rule  to 
reduce  the  damages,  and  also  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence. 


390  QUEEN'S  BENCU  DIVISION.  [Vol  L 

1#6  Brandt  v.  Lawrence. 

The  action  was  to  recover  damages,  by  reason  of  the  de- 
fendant having  refused  to  accept  certain  oats  which  were 
tendered  to  him  by  the  plaintiff,  under  two  contracts,  dated 
respectively  the  6th  and  the  11th  of  January,  1875. 

The  plaintiff  was  a  merchant  in  London.  The  defendant 
carried  on  business  at  Ware. 

The  declaration  set  out  the  first  contract  which  was  con- 
tained in  a  bought  note,  which  was  (so  far  as  is  material)  in 
the  following  terms  :  "  Ware,  6th  January,  1875.  Bought 
of  Mr.  Richard  Brandt,  London,  4,600  qrs.  (10^  nu)re  or  less) 
of  Russion  oats  of  good  merchantable  quality,  and  similar 
to  those  shipped  per  Asterte,  at  24^.  9d.  per  delivered 
304 lbs.,  including  freight  and  insurance  to  London.  Ship- 
ment by  steamer  or  steamers  during  February  next,  old 
style.  Should  ice  at  loading  port  prevent  shipment  within 
stipulated  time,  shipment  to  be  maae  immediately  after  re- 
opening of  the  navigation  at  Revel." 

345]  *The  second  contract,  of  the  11th  of  January,  1875, 
was  for  the  purchase  by  the  defendant  of  4,500  qrs.  of  oats 
at  the  price  of  25*.  per  304  lbs.,  and  it  was  contained  in  a 
bought  note,  expressed  in  similar  terms  to  the  first. 

The  declaration  then  alleged  that  the  plaintiff  was  ready 
and  willing  to  do  all  things,  and  that  all  conditions  were 
performed  to  entitle  him  to  liave  the  first  contract  performed 
by  the  defendant ;  yet  the  defendant  would  not  accept  and 
pay  for  the  goods,  or  any  part  thereof,  according  to  the 
terms  of  the  agreement.  There  were  similar  allegations 
with  respect  to  tne  second  contract. 

The  defendant  pleaded  {inter  alia)  as  to  the  first  contract, 
that  the  goods  were  not  shipped  during  the  month  of  Feb- 
ruary, old  style,  then  next,  nor  were  the  shipments  of  the 
same  respectively  made  immediately  after  the  opening  of 
the  navigation  at  Revel ;  that  the  plaintiff  was  not  ready 
and  willing  to  deliver  to  the  defendant  4,500  q^rs.  (10  per 
cent,  more  or  less)  of  Russian  oats,  as  contracted  in  the  first 
contmct ;  and  similar  pleas  as  to  the  second  contract.  The 
plaintiff  joined  issue. 

The  action  was  tried  before  Lord  Coleridge,  C.J,  It  ap- 
peared that  the  plaintiff  entered  into  the  contracts  as  alleged 
m  the  declaration,  and  he  shipped  at  Revel,  in  a  steamer 
called  the  Winstead,  5,650  qrs.  of  oats,  and  tendered  them 
to  the  defendant,  as  to  4,511  qrs.  in  fulfilment  of  the  first 
contract ;  and  as  to  1,139  qrs.  in  part  fulfilment  of  the  sec- 
ond contract.  The  defendant  refused  to  accept  them,  oit 
the  ground  that  the  shipment  had  not  been  made  immedi- 
ately after  the  opening  of   the  navigation.     The  plaintiff 
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afterwards  shipped,  in  another  steamer  called  the  Oxford,  a 
sufficient  quantity  of  oats  to  satisfy  the  balance  due  on  the 
second  contract,  and  tendered  them  to  the  defendant  for 
that  purpose.  The  defendant  refused  to  accept  these  oats, 
on  the  same  ground  as  the  first.  Upon  the  evidence,  the 
jury  found  that  the  shipment  by  the  Winstead  was  made  in 
time,  but  that  that  by  tne  Oxford  was  too  late.  Upon  these 
findinors  the  judge  ordered  judgment  to  be  entered  for  the 
plaintiff  for  £1,894,  that  sum  being  the  difference  between 
the  price  at  which  the  plaintiff  had  sold  the  5,660  qrs.  ship- 
ped by  the  Winstead  and  the  contract  price. 

On  the  26th  of  February,  the  defendant  moved  ex  parte, 
before  *Blackburn,  J.  afld  Quain,  J.,  for  a  rule  nisi  [34:6 
to  reduce  the  damages  and  for  a  new  trial.  The  application 
was  refused,  and  the  defendant  appealed  ex  parte. 

H,  Tiridal  Atkinson  {Cohen^  Q.C.  and  Morgan  Howard^ 
Q.C.;  with  him),  for  the  defendant :  Upon  the  evidence  it 
appears  that  the  shipments  were  not  made  "immediately" 
after  the  reopening  of  the  navigation.  On  this  ground  there 
should  be  a  rule.  And,  as  to  the  reduction  of  damages,  the 
contention  is  this.  The  second  contract  is  an  entire  contract 
for  the  delivery  of  4,500  qrs.  of  oats  within  a  specified  time. 
It  cannot  be  split  into  parts.  If  the  whole  was  not  shipped 
in  time,  the  defendant  was  entitled  to  reject  that  part  which 
was  in  time.  The  Queen's  Bench  Division  thought  that  this 
was  not  so,  because  the  contract  savs,  ''shipment  by  steamer 
or  steamers,"  but  those  words  make  no  difference. 

[Mellish,  L.J.:  I  think  the  legal  inference  is,  that  it 
was  intended  that  the  shipment  should  be  made  in  different 
parcels,  and  that  the  purchaser  was  bound  to  accept  them 
as  they  came  if  they  were  in  time.  He  was  not  entitled  to 
wait  in  order  to  see  whether  the  whole  was  in  time. .  Sup- 
pose one  of  the  ships  had  been  lost  at  sea,  it  could  not 
surely  be  contended  that  the  purchaser  would  have  been 
entitled  to  reject  the  whole  on  that  ground  ?] 

When  part  only  arrived  in  time  the  defendant  was  en- 
titled to  reject  it,  though  of  course  he  would  do  so  at  his 
peril,  inasmuch  as  the  remainder  might  arrive  in  time.  In 
Oxendalev.  Wether  ell  {')^  Parke,  B.,  said,  "  Where  there  is 
an  entire  contract  to  deliver  a  large  quantity  of  goods,  con- 
sisting of  distinct  parcels,  within  a  specified  time,  and  the 
seller  delivers  part,  he  cannot,  before  the  expiration  of  that 
time,  bring  an  action  to  recover  the  price  of  that  part  de- 
livered, because  the  purchaser  may,  if  the  vendor  fail  to 
complete  his  contract,  return  the  part  delivered." 

0)  9  B.  <fe  C,  886. 
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rMELLisii,  L.J.,  referred  to  Simpson  v.  Crippini^).] 

That  was  the  case  of  a  contract  to  deliver  goods  by  peri- 
odical instalments ;  not  a  contract  tot  the  £;livery  of  one 
347]  entire  *to  the  quantity  as  here.  Suppose  fifty  qry. 
had  been  tendered  defendant  in  time,  and  no  more,  would  he 
have  been  bound  to  accept  them  i 

[Mellish,  L.J.:  That  would  not  have  been  a  reasonable 
quantity.] 

Mellish,  L.J.:  I  am  of  opinion  that  there  should  be 
no  rule.  A  mercantile  jury  have  found  that  under  all 
the  circumstances  the  shipment  by  the  Winstead  was  made 
in  time,  and  I  see  no  reason  for  objecting  to  their  find- 
ing. I  should,  indeed,  have  been  disposed  to  object  to 
it  if  it  had  been  the  other  way.  The  other  question  is, 
whether  the  damages  ought  to  be  reduced.  The  Winstead 
brought  the  whole  of  the  oats  included  in  the  first  contract, 
and  also  part  of  those  which  were  comprised  in  the  second 
contract.  The  remainder  under  that  contract  came  in  the 
Oxford,  and  that  ship,  as  the  jury  have  found,  was  not  in 
time.  Was  the  purchaser  bound  to  accept  that  part  of  the 
goods  comprised  in  the  second  contract  which  was  shipped 
in  time  ?  1  am  of  opinion  that  he  was,  because  the  contract 
says  that  the  shipment  is  to  be  made  ''  by  steamer  or  steam- 
ers." A  considerable  (juantity  of  oats  applicable  to  the 
second  contract  was  shipped  by  the  Winstead,  which  was 
in  time,  and  I  am  of  opinion  that  the  defendant  was  bound 
to  accept  that  part.  1  think  that  there  should  be  no  rule 
on  this  ground.     The  appeal  will  be  dismissed  with  costs. 

James,  L.J.,  and  Baggallay,  J. A.,  concurred. 

Appeal  dismissed. 
Solicitor  for  defendant :  A.  Beddall. 

(«)  Law  Rep.,  8  Q.  B.,  14. 


[I  Quecirs  Bench  Division,  348.] 
Feb.  15,  1876. 

348]    *LiNDSAY  and  Others  v.  Cundy  and  Another. 

Contract  imhiccfl  by  Frmtd — Passing  of  Fropcrtii — Conviction  of  Frawhilent  Party ^ 
Effect  of  under  24  &  25  Vict.  c.  96,  «.  100— 0«  Conviction  **  f/ie  Projptrty  shall  be 
restortuy 

By  24  &  25  Vict.  cOe,  s.  100,  if  any  j>erson  guilty  (inter  alia)  of  ol)taining  any 
chattel,  money,  or  other  propei-ty,  by  false  pretences,  '•  shall  be  indicted  on  behalf  of 
the  owner  of  th6  property,  and  convicted,  in  such  case  the  property  shall  be  restored 
to  the  owner." 

By  8.  1  the  term  "property"  shall  inclnde  "not  only  such  property  as  shall  have 
been  originally  in  the  possession  or  under  the  control  of  any  party,  but  also  any 
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property  into  which  the  same  may  have  been  converted  or  exchanged,  and  anything 
acquired  by  such  conversion  or  exchange,  whether  immediately  or  otherwise." 

A.  Blenkarn  took  premises  at  87  WwA  Street,  London,  and  wrote  to  the  plaintiffs 
at  Belfast  ordering  goods  of  them.  The  letters  were  dated  37  Wood  Street,  and 
signed  A.  Blenkarn  £  Co.,  but  in  such  a  way  as  to  look  like  A.  Blenkiron  &  Co.,  of 
which  name  there  was  a  long  established  firm  at  123  Wood  Street.  One  of  the  plain- 
tiffs had  known  something  of  this  firm,  and  the  plaintiffs  entered  into  a  correspon- 
dence with  Blenkarn,  and  ultimately  supplied  the  goods  ordered,  addressing  the 
letters  and  goods  to  "  A.  Blenkiron  <fe  Co.,  87  Wood  Street."  The  firaud  having  been 
discovered,  Blenkarn  was  indicted  and  convicted  of  obtaining  the^ goods  by  false  pre- 
tences. Before  the  conviction,  the  defendants  had  bona  fide  purchased  the  goods  of 
Blenkarn,  and  resold  them  to  other  persons.  The  plaintiffs  having  brought  an  action 
for  the  conversion  of  the  goods :   • 

Hdd,  first,  that,  as  the  plaintiffs  intended  to  deal  with  the  person  at  37  Wood 
Street  (although  they  thought  him  other  than  he  was),  and  sent  the  goods  to  him, 
the  property  in  the  goods  passed,  subject  to  be  divested  while  in  Blenkarn's  hands, 
or  in  the  hands  of  a  purchaser  with  notice  of  the  fraud ;  and  that  the  defendants 
therefore,  having  purcnased  bona  fide,  acquired  a  good  title. 

Secondly,  that  the  title  acquired  under  the  statute  by  the  owner  of  the  property 
dated  from  the  conviction,  and  had  no  relation  back  to  the  original  fraud ;  and  that, 
the  defendants  having  parted. with  the  goods  when  they  had  a  good  title,  the  plain- 
tiffs could  recover  neither  the  goods  nor  the  proceeds.    '  * 

Hdd,  eX9o,  by  Blackburn  and  Mellor,  J  J.,  that  the  definition  of  "property"  in  8.  1 
did  not  apply  to  the  word  "  property  "  in  a.  100. 

Hardman  v.  Booth  (1  H.  A  C,  803 ;  82  L.  J.  (Ex.),  105)  distinguished. 

Horwood  V.  Smith  (2  T.  R..  760),  followed. 

Xiekling  y,  Heaps  (21  L.  T.  (N.8.),  (Ex.),  754),  dissented  from. 

Declaration,  for  the  conversion  by  the  defendants  of 
250  dozen  handkerchiefs  of  the  plaintiffs. 

Pleas,  not  guilty,  and  denial  of  plaintiffs  property.. 

Issue  joined. 

At  the  trial,  before  Blackburn,  J.,  at  the  Michaelmas 
sittings  in  *Middlesex,  it  appeared  that  one  Alfred  [349 
Blenkarn,  with  the  intent  to  commit  frauds,  hired  a  third 
floor  in  some  premises,  No.  37  Wood  Street,-and  5  Little 
Love  Lane,  Cheapside,  there  being  a  well-known  and  re- 
spectable firm  of  the  name  of  William  Blenkiron  &  Sons  at 
ifo.  123  Wood  Street.  Blenkarn  wrote  orders,  at  the  end  of 
1873,  to  the  plaintiffs,  who  are  linen  manufacturers  at  Belfast, 
for  a  large  quantity  of  linen  cambric  handkerchiefs,  his  let- 
ters having  a  printed  heading,  *' 37  Wood  Street,  Cheapside, 
London,*'  "Entrance,  second  door  in  Little  Love  mne," 
and  he  signed  "A.  Blenkarn  &  Co."  in  such  a  way  as  to 
i.  look  like  ''A.  Blenkiron  &  Co."  One  of  the  plaintiffs  had 
known  the  firm  of  Blenkiron  several  years  before,  and  knew 
they  were  respectable.  And*  the  plaintiffs  wrote  several 
letters  addressed  to  Messrs.  Blenkiron  &  Co.,  37  Wood 
Street,  and  they  forwarded  several  lots  of  handkerchiefs  to 
the  same  address  ;  heading  the  invoices  '*  Messrs.  Blenkiron 
&  Co.,  London,  bought  of  Roberts,  Lindsay  &  Co."  The 
fraud  was  afterwards  discovered,  and  Blenkarn  was  indicted 
and  convicted  in  April,  1874,  of  having  obtained  the  hand- 
le Eng.  Rep.  50 
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kerchiefs  by  the  false  pretence  that  he  was  Blenkiron  & 
Sons.  In  the  meantime  the  defendants  had  bought  of 
Blenkarn  250  dozen  cambric  handkerchiefs,  and  had  resold 
them  all  to  different,  persons  before  the  fraud  of  Blenkarn 
was  discovered. 

The  ]*ury,  in  answer  to  questions  by  the  learned  judge, 
found,  in  effect,  that  the  defendants  had ftona ^Repurchased 
the  handkerchiefs  of  Blenkarn,  and  that  they  were  part  of 
the  handkerchiefs  sold  by  the  plaintiffs. 

The  learned  judge  reserved  the  fl^uestion  for  the  court, 
whether  on  the  facts  and  findings  the  action  was  maintain- 
able ;  and  refused  to  enter  judgment  for  either  party. 

Notices  of  motion  to  enter  judgment  having  been  given  by 
theplaintiffs  and  defendants  respectively.' 

miwards,  Q.C.,  and  Besley  (with  them  'Thesiger^  Q.C.), 
in  support  of  the  motion  to  enter  jud^naent  for  the  plaintiff : 
No  property  passed  from  the  plaintiffs,  inasmuch  as  ther 
intended  to  contract  with  Blenkiron  &  Co.  and  not  with. 
Blenkarn,  so  that  there  was  no  contract  of  sale  at  all: 
Hardman  v.  Booth  ('). 

350]  *[Blaokburn,  J.:  No  doubt  that  case  is  good  law, 
and  was  affirmed  in  Hollins  v,  Fowler  (') ;  but  the  question 
is,  whether  we  should  draw  the  same  inference  from  the 
evidence  as  the  Court  of  Excheq^uer  did.  Blenkiron  &  Co. 
are  at  123  Wood  Street ;  the  plamtiffs  addressed  their  let- 
ters and  sent  the  goods  to  the  person,  be  he  Blenkarn  or 
Blenkiron,  37  Wood  Street.] 

Yes;  but  under  an  entire  mistake  as  to  the  person  to 
whom  they  \^ere  selling.  In  Benjamin  on  Sale,  p.  48,  it  is 
said :  "  Where  a  person  passes  himself  off  fox  another,  or 
falsely  represents  himself  as  agent  for  another,  for  whom 
he  professes  to  buy,  and  thus  obtains  the  vendor's  assent  to 
a  sale,  and  even  delivery  of  the  goods,  the  whole  contract  is 
void  ;  it  has  never  come  into  existence,  for  the  vendor  never 
assented  to  sell  to  the  person  thus  deceiving  him:"  citing 
Hardman  v.  Booth  ('),  and  Hlggons  v.  Burton  (*) ;  and  tlien 
the  author  adds :  "The  contracts  in  the  cases  cited  below 
were  held  void,  on  the  ground  of  fraud,  but  they  were 
equally  void  for  mistake,  or  the  absence  of  the  assent  neces- 
sary to  bring  them  into  existence."  See  also  BouUon  v. 
Jones  C).     Secondly,  by  s.  100  of  24  &  25  Vict.  c.  96  ('),  the 

(»)  1  H.  A  C,  803 ;  82  L.  J.  (Ex.),  105.  (•)  7  <fe  8  Geo.  4,  c.  29,  is  repealed  by 

(«)  Law  Rep.,  7  Q.  B.,  616;  Law  Rep.,  24  &  25  Vict.  c.  96,  a.  1  and  sch.;  and 

*J  H.  L.,  757.  B.  57  is  re-enacted  in  nearly  the  same 

(»)  1  II.  *fe  C,  803 ;  32  L.  J.  (Ex.),  105.  termS  by  24  <fe  25  Vict.  c.  96,  s.  100  :  "  If 

(^)  26  L.  J.  (Ex.),  342.  any  |H'rsou  jjuilty  of  any  biicU  felony  or 

{^)  2  H.  «fe  N.,  561 ;  27  L.  J.  (Ex.),  117.  misdemeanor  as  is  mentioned  in  this  act. 
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*property  obtained  by  false  pretences  is  to  be  re-  [351 
stored  to  the  owner  on  conviction  of.  the  guilty  party ;  that 
is,  on  the  conviction,  the  property  revests  in  the  owner: 
Scattergood  v.  Sylvester  (*).  Tnat  case  was  decided  under 
7  &  8  Geo.  4,  c.  29,  s.  57,  but  the  terms  of  that  section  are 
almost  identical  with  those  of  s.  100  of  the  present  act.  The 
Court  of  Exchequir,  in  Nickling  v.  Heaps  Q,  have  expressly 
decided  that  where  goods  have  been  obtained  by  false  pre- 
tences, on  conviction  there  is  a  relation  back  to  the  time  of 
the  original  fraud.  Kelly,  C.B.,  said:  "Having  regard  to 
the  authorities  and  to  the  statute,  I  am  clearly  of  opinion, 
that  upon  the  conviction  of  Ford  for  obtaining  these  goods 
by  false  pretences,  there  was  a  relation  back  to  the  time  of 
the  original  fraud  committed  on  the  defendants,  namely, 
the  time  at  which  Ford  obtained  these  goods  from  them. 
These  goods,  therefore,  were  the  property  of  the  defendants 
from  the  first,  and  the  property  was  in  law  never  out  of 
them."  And  Martin,  B.:  ''What  the  defendants  did  was 
really  in  fact  no  more  than  to  take  their  own  goods.  '  The 
case  may  be  argued  forever,  but  that  is  what  it  comes  to 
after  all.  •  On  a  more  mature  consideration  of  the  section  of 
the  act  of  Parliament,  and  the  case  of  Scattergood  v.  Sylves- 
ter ('),  the  effect  and  operation  of  the  statute,  in  my  judg- 
ment (though  I  was  at  first  inclined  to  take  a  different  view 
of  it),  is,  that  the  property  in  these  goods  was  never  out  of 
the  defendants  at  all,  and  that,  therefore,  they  only  in  fact 
possessed  themselves  of  their  own  property. 

[Sir  H.  S.  Oiffard,  S.G.,  for  the  defendants,  referred  to 
Horwood  V.  Smith  ('),  as  deciding  the  direct  contrary.] 

That  case  was  decided  under  the  old  statute,  21  Hen.  8, 
c.  11,  which  is  in  different  terms  from  the  modern  stat- 
in stealing,  taking,  obtaining,  extorting,  include  every  description  of  real  and  per- 
embezzling,  converting,  or  disposing  of,  sonnl  property,  money,  debts,  and  lega- 
or  in  knowingly  receiving  any  chattel,  cies,  and  all  deeds  and  instruments  relat- 
money,  valuable  security,  or  other  prop-  ing  to  or  evidencing  the  title  or  right  to 
erty  whatsoever,  shall  be  indi(;tcd  for  any  property,  or  giving  a  right  to  recover 
such  offence,  by  or  on  the  behalf  of  the  or  receive  any  money  or  goods,  and  shall 
owner  of  the  property,  or  his  executor  or  also  include,  not  only  such  property  as 
odniinlstrator,  and  convicted  thereof,  in  shall  have  been  originally  in  the  posses- 
such  case  the  property  shall  be  restored  sion  or  under  the  control  of  any  party, 
to  the  owner  or  his  representative;  and  but  also  any  property  into  or  for  which 
in  every  case  in  this  section  aforesaid,  the  the  same  may  have  been  converted  or 
court  before  whom  any  person  shall  be  exchanged,  ami  anything  a(;(iuired  by 
tried  for  any  such  felony  or  misdemeanor  such  conversion  or  exchange,  whether 
shall  have  power  to  award,  from  time  to  immediately  or  otherwise." 
time,  writs  of  restitution  for  the  said  prop-  (')  16  Q.  B.,  606;  19  L.  J.  (Q.B.),  447. 
erty.  or  to  order  the  restitution  thereof  (*)  21  L.  T.  (N.S),  754. 
in  a  snromary  manner :  .  .  ."  *  ('')  2  T.  R.,  760. 

By<?.  1:    "The  term- 'property'  sliall 
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352]  utes  (').  Parker  *v.  Patrick  (')  will  be  relied  on  by 
the  other  side,  but  that  case  was  before  7  &  8  Geo.  4,  c.  29, 
which  extends  to  false  pretences  as  well  as  felony;  and 
moreover,  in  Peer  v.  Humphrey  (")  that  case  was  doubted  ; 
and  it  was  held  that  even  if  the  defendant,  a  bona  fide  pur- 
chaser, has  parted  with  the  goods  befor^  conviction,  the 
owner  may  recover  the  value  in  trover. 

[Blackburn,  J.:    That  was  a  case  of  felony.] 

The  statute  (24  &  25  Vict.  c.  96)  bv  s.  1  says  that  prop- 
erty shall  include  anything  into  which  the  property  has 
been  converted,  that  is  the  proceeds ;  so  that  independently 
of  the  doctrine  of  relation,  me  defendants  here  are  in  posses- 
sion of  the  proceeds  of  these  handkerchiefs,  and  the  plain- 
tiffs therefore  have  a  right  to  have  that  "  property"  restored 
to  them. 

Sir  H,  S.  Oiffard^  S.G.  (with  him  B.  Francis  Williams), 
for  the  defendants. 

[Blackburn,  J.:  We  are  agreed  that  the  property 
passed  from  the  plaintiffs,  as  they  intended  to  sell  to  the 
people  at  37  Wood  Street,  and  sent  the  goods  there.] 

The  distinction  between  larceny  and  false  pretences  must 
be  borne  in  mind.  In  the  case  of  larceny  neither  the  right 
of  possession  nor  property  passes  from  the  owner.  But  in 
the  case  of  obtaining  goods  bv  false  pretences  the  property 
passes  until  the  transaction  be  avoided  by  demand  of  the 
goods  or  otherwise.  In  Hbrwood  v.  Smith  {*)  the  goods 
were  feloniously  taken,  but  there  had  been  a  sale  in  market 
overt  to  the  defendant,  so  that  the  property  passed  to  him, 
just  as  in  the  present  case  ;  and  the  court  held  that  as  the 
defendant  had  parted  with  the  goods — although  after  notice 
of  the  felony — before  the  conviction,  the  plaintiff  could  not 
recover  in  trover.  That  is  precisely  in  point  with  the  pres- 
ent case,  for  the  language  of  24  &  25  Vict.  c.  96,  s.  100,  is  not 
materially  different  from  that  of  21  Hen.  8,  c.  11 ;  whether 
a  man  be  restored  to  his  property  or  his  property  be  restored 
to  a  man  would  seem  to  amount  to  the  same  thing.  It  is 
true  that  in  Scattergood  v.  Sylvester  (*)  it  was  said  by  the 
court,   "the  property  should  be  restored  to   the  owner" 

Q)  21   Hen.  8,  c.  11:    "If  any  felon  guilty  are  empowered  to  award  "writs 

hereafter  do  rob,  or  take  away  any  money,  of  restitution  for  the  said  money,  gfX)ds 

goods,  or  chattels  from  any  of  tnc  king's  and  chattels,  in  like  manner  as  though 

subjects,  from  their  person  or  otherwise,  any  such  felon  were  attainted  at  the  suit 

and  the  said  felon  be  indicted  and  after  of  the  party  in  appeal." 

arraigned  of  the  same  felony  and  found  (')  5  T.  R.,  175. 

guilty  thereof,  ...  the  party  so  robbed,  («)  2  A.  &  E.,  496,  499. 

or  owner,  shall  be  restored  to  his  said  (*)  2  T.  R.,  750. 

money,  goods  and  chattels;'  and  the  jus-  p)  15  Q.  B.,  506;  19  L.J.  (Q.B.),  447. 
tices   before   whom    the   felon   is   found 
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meant  the  right  of  the  owner  should  be  ^revested ;  [353 
the  point  however  decided  was  only  that  the  owner  could 
recover  in  trover  under  the  statute  without  a  writ  of  resti- 
tution; the  stolen  cow  was  still  in  the  defendant's  posses- 
sion after  the  conviction,  and  Patteson,  J.,  says  expressly, 
*'I  think  the  statute  revests  the  property  on  conviction ;  and 
any  one  who  afterwards  convjerts  the  chattel  may  be  sued 
by  the  owner."  So  that  the  only  case  in  which  it  is  said 
that  there  is  any  relation  back  is  NicJcling  v.  Heaps  ('). 
That  case  is  very  difficult  to  understand ;  as  the  conviction 
there  was  after  the  trial,  the  court  must  have  proceeded  on 
some  equitable  view  of  the  facts ;  and  they  did  not  enter 
the  verdict  for  the  defendant,  but  only  granted  a  new  trial 
unless  the  plaintiff  consented  to  a  verdict  for  nominal  dam- 
ages with  costs.  The  proper  construction  of  the  statute,  • 
therefore,  is,  that  it  enables  the  owner  to  recover  the  goods 
or  proceeds  against  any  one  who  has  had  the  goods  m  his 
possession  after  the  conviction ;  but  not  against  a  person 
who,  like  the  defendants,  had  a  perfectly  good  title,  be- 
fore the  conviction,  when  they  sold  the  goods.  [He  also 
referred  to  White  v.  Speitigue  (').] 

Besley  was  heard  in  reply. 

Blackburn,  J.:  I  think  thali  the  judgment  should  be  en- 
tered for  the  defendants.  The  first  question  thai  arises  is 
one  of  fact,  were  these  goods,  which  were  originally  the 
property  of  the  plaintiffs,  Messrs.  Lindsay  &  Co.,  obtained 
from  them  by  fraud,  so  that  the  property  passed  from  them 
under  a  contract,  though  a  contract  liable  under  certain  cir- 
cumstances to  be  avoided ;  or  did  the  property  never  pass 
from  the  plaintiffs  at  all  ?  Upon  that  question  reliance  was 
placed  on  the  case  of  Hardraan  v.  Booth  ("),  and  that  case 
unquestionably  lays  down  very  good  law.  The  question 
for  us  is  whether  the  facts  are  the  same,  and  whether  we 
ought  to  draw  the  same  inference  from  the  facts  that  the 
Court  of  Exchequer  did  in  Hardman  v.  Booth  (').  That 
case  lays  down  this  law,  that  where  a  person  has  sold  goods 
to -A.  B.,  or  has  been  led  to  believe  he  has  sold  them  to 
A.  B.,  and  delivered  them  as  he  supposes  to  A.  B.,  and  the 
person  who  led  him  into  that  belief  receives  and  carries 
off  the  goods,  and  disposes  of  them  to  another — there 
*has  jiot  been  a  selling  to  the  person  who  fraudu-  [354 
lently  represented  himself  to  be  a  servant  or  agent  ot  the 
supposed  purchaser,  A.  B,,  and  he  cannot  confer  a  good 
title  upon  any  one  else,  the  property  never  having  vested 

(>)  21  L.  T.  (N.S.),  764.  («)  13  M.  <b  W.,  603. 

(»)  1  n.  A  C,  803;  32  L.  J.  (Ex.),  106. 
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in  him.  *  The  facts  in  Hardman  v.  Booth  Q  seem  to  have 
been  these:  The  plaintiflfs,  meaning  to  deal  with  Thomas 
Gandell  &  Sons,  went  to  their  ojffice  and  took  an  order  from 
a  person  who,  as  they  believed,  and  in  point  of  fact  was,  the 
son  of  Thomas  Gandell,  and  whom  they  believed  to  be  act- 
ing for  the  firm  of  Thomas  Gandell  &  Sons  ;  and  they  took 
away  a  card  of  the  firm  of  Thomas  Gundell  &  Sons,  to  show  to 
whom  they  were  to  send  them,  and  they  sent  them  to  Thomas 
Gandell  &  Sons'  place  of  business.  Edward  Gandell  who  was 
the  son  of  Thomas  Gandell,  had  a  private  business  of  his  own, 
and  he  it  was  who  in  that  office  had  given  the  order  for  Thomas 
Gandell  &  Sons  without  any  authority,  and  he  it  was,  as  it 
was  proved  upon  the  trial,  who  intercepted  the  goods  when 
they  arrived  at  Messrs.  Gandell' s  and  carried  them  away,  and 
sold  them  to  the  defendant.  Upon  these  facts,  the  Court  of 
Exchequer  drew  the  inference  that  there  never  was  any  prop- 
erty vested  in  Edward  Gandell  as  purchaser  under  a  contract 
voidable  through  fraud ;  for  there  never  was  intended  to  be  a 
contract  with  anybody  but  Thomas  Gundell  &  Sons,  and  in 
point  of  fact  that  contract  did  not  exist,  because  Thomas 
Gandell  &  Sons  had  not  meddled  in  the  matter  in  any  way ; 
and  what  had  been  done  by  the  plaintiflfs  did  not  in  the  slight- 
est degree  constitute  a  contract  with  Edward  Gandell  vest- 
ing the  property  in  him.  I  think  that  is  good  law,  and  the 
inference  would  seem  upon  the  evidence  to  have  been  cor- 
rectly drawn. 

The  same  law  was  applied  in  the  case  of  HoUins  v. 
Fowler  Q,  which  was  subsequently  affirmed  in  the  House 
of  Lords,  the  facts  there  being  clear. 

When  we  look  at  the  facts  of  the  present  case  they  are  not 
the  same  at  all.  The  plaintiffs  having  received  a  letter  from 
a  person  who  signed  himself  with  the  name  of  ''Blenkarn," 
looking  like  "Blenkiron"  &  Co.,  of  37  Wood  Street,  they 
address  all  their  letters  to  him,  and  send  the  goods  to  him 
at  37  Wood  Street,  and  deliver  them  there,  and  everything 
355]  is  done  with  him  at  37  Wood  *Street.  The  fact 
was,  that  there  was  a  highly  respectable  firm  of  the  natoe 
of  William  Blenkirou  &  Co.,  at  123  Wood  Street,  and  this 
man  had  set  up  a  pretended  business  at  .37  Wood  street,  in 
the  hope  that  people  would  confuse  him  with  his  namesake, 
and  he  would  get  the  advantage  of  his  namesake's  charac- 
ter. In  this  particular  case  he  did  get  the  advantage  of  his 
namesake's  character,  and  it  bein^  found  that  he  did  so 
intentionally,  and  that  it  was  a  fraudulent  intention,  he 

0)  1  U.  (b  C,  803;  82  L.  J.  .(Ex.),  (*)  Law  Rep.,  7  Q.  B.,  616;  Law  Rep., 
106.  7  H.  L.,  757. 
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was  guilty  of  obtaining  the  goods  under  false  pretences ; 
but  none  the  less  was  the  contract  by  the  plaintiflFs  made 
with  him.  It  was  made  with  him  exactly  upon  the  same 
reasoning  as  led  to  the  decision  in  the  criminal  case  before 
Crompton,  J.  ('),  where  the  criminal  having  an  ill-will 
against  A.,  and  thinking  that  the  next  sentry  was  A.,  when 
in  fact  it  was  B.,  shot  at  him,  having  in  his  mind  the  inten- 
tion to  kill  A. ;  the  man  lived,  and  under  the  statute  it  was 
necessary  to  indict  the  prisoner  for  shooting  at  with  intent.to 
murder  a  particular  person,  and  the  indictment  was  laid  that 
he  shot  at  B.,  with  intent  to  murder  B.;  and  Crompton,  J., 
held,  that  if  the  jury  thought  the  prisoner  intended  to  kill 
the  man  he  shot  at,  who  in  fact  was  B.,  though  the  prisoner 
believed  he  was  shooting  at  A.,  they  would  nevertheless  find 
him  guilty.  The  prisoner  was  found  guilty,  and  sentence  of 
death  was  recorded ;  and  the  conviction  was  upheld  without 
any  doubt.  So  here,  upon  the  facts  of  this  case,  the  intention 
of  the  plaintiffs  was  to  contract  with  the  person  who  was  car- 
rying on  business  at  37  Wood  Street,  and  there  was  there- 
fore a  contract  with  him,  although  it  was  obtained  by  fraud. 

Now,  to  come  to  the  other  part  of  the  case.  The  rule  of 
law  has  been  thoroughly  established — the  cases  are  nu- 
merous, and  I  need  not  cite  them — that  where  a  contract  is 
voidable  on  the  ground  of  fraud,  you  may  avoid  it,  so  long 
as  the  goods  remain  in  the  man's  hands  who  is  guilty  of  the 
fraud,  or  in  the  hands  of  anybody  who  takes  them  from 
liim  with  notice  ;  but  where  a  person  has  bona  fide  acquired 
an  interest  in  the  goods^  you  cannot,  as  against  that  person, 
avoid  the  contract.  Where  the  goods  have  come  into  the 
hands  of  a  bona  fide  purchaser  you  cannot  take  them  back. 
The  case  is  very  closely  analogous  to  the  old  common-law 
rule,  in  the  case  of  felony  or  trespass.  If  goods  are  stolen 
or  *taken  away  by  trespass,  no  title  whatever  is  con-  [356 
f erred,  in  general,  upon  a  purchaser' from  the  person  who 
took  them,  however  bona  fide  the  purchase  may  have  been ; 
but  if  the  sale  be  in  market  overt  to  a  person  who  has  no 
knowledge  of  the  felony  or  trespass,  then  the  purchaser  ac- 
quires the  property,  notwithstanding  the*  goods  had  been 
taken  from  the  owner  by  felony  or  trespass. 

Let  us  now  see  how  the  statutes  stand.  The  first  was  the 
statute  21  Hen.  8,  c.  11,  which  said  that  when  the  felon  had 
been  convicted,  the  owner  should  be  ''  restored  to  his  goods." 
Under  that  statute  came  the  decision  in  1788,  in  the  case  of 
Norwood  V.  Smith  ('),  where  the  facts  were,  that  the  defen- 

(')  Reg,  V.  Smith  (Deara.  J.  P.  Cr.  C,  569;  25  L.  J.  (M.C.),  29). 
(*)  2  T.  R.,  750,  755. 
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dant,  a  bona  fide  purchaser  of  sheep  in  market  overt,  hear- 
ing there  was  a  prosecution  for  felony  going  on  against  the 
person  of  whom  he  purchased  them,  and  having  distinct 
notice  of  it,  nevertheless  sold  the  sheep ;  and  the  question 
was  whether,  after  the  subsequent  conviction  of  the  felon, 
the  defendant  having  previously  parted  with  the  property, 
the  original  owner  of  the  sheep  could  sue  him  in  trover ; 
and  the  court  held  he  could  not.  Lord  Kenyon,  C.  J.,  says : 
"There  is  no  doubt  but  that  the  original  owner  of  these 
goods,  who  prosecuted  the  felon  to  conviction,  has  a  right  to 
a  restitution  of  them.  But  the  question  here  is,  whether  he 
can  maintain  this  action  of  trover  against  the  defendant, 
who  was  not  in  possession  of  them  at  the  time  of  the  attain- 
der ;  and  we  are  of  opinion  that  he  cannot.  To  maintain 
this  action,  the  defendant  should  have  been  in  possession  at 
the  time  of  the  attainder.  But  if  the  plaintiff  could  main- 
tain this  action,  he  may  recover  with  equal  propriety  against 
any  one  of  the  various  persons  through  whose  hands  the 
goods  may  have  passed  in  the  intermediate  time."  What 
Lord  Kenyon  seems  to  consider  as  an  absurdity,  is  the  very 
thing  the  plaintiffs  seek  to  do  here.  BuUer,  J.,  says: 
''This  is  an  action  of  trover  for  sheep;  and  in  order  to 
maintain  it  the  plaintiff  must  prove  that  the  sheep  were  his 
property,  and  tliat  while  they  were  so  they  came  into  the 
defendant's  possession,  who  converted  them  to  his  use. 
Now  when  did  the  plain tiflTs  property  begin  in  this  case? 
Not  till  after  the  conviction  of  the  felon ;  because  before 
that  time  the  property  had  been  altered  by  a  sale  in  market 
overt.  From  the  time  of  the  conviction  the  defendant  has 
357]  never  had  ^possession  of  the  sheep.'.'  Altering  the 
words  very  slightly,  they  would  apply  to  the  present  case. 
When  did  the  plaintiff's  property  begin,  tliat  is  to  say,  begin 
after  the  time  the  defendants  had  got  the  goods,  in  this 
case  ?  Not  till  after  the  conviction  of  the  person  guilty  of 
the  fraud,  because  before  that  time  the  property  had  been 
altered  by  a  bona  fide  purchase  from  a  person  who  held  them 
under  a  voidable  but  not  void  contract.  Altering  these  few 
words,  everything  in  the  judgment  of  BuUer,  J.,  is  applica- 
ble to  the  present  case. 

The  statute  of  7  &  8  Geo.  4,  c.  29,  s.  57,  used  the  same 
word  "restored,"  applying  the  restoration  not  only  to  cases 
of  felony,  but  also  to  cases  of  misdemeanor ;  and  the  pres- 
ent statute,  24  &  25  Vict.  c.  96,  s.  100,  is  in  almost  the  same 
words  as  the  statute  of  Geo.  4.  And  certainly,  looking  to 
the  plain  meaning  of  the  words,  "if  the  guilty  person  snail 
be  convicted  the  property  shall  be  restored,"  one  would  say 
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it  means,  the  property  shall  be  restored  from  that  time,  not 
that  it  shall  be  considered  to  have  been  restored.  The  case 
of  HoTWood  V.  Smith  (*)  shows  decidedly  that  the  latter  is 
not  the  meaning.  And  in  the  case  of  ScaMergood  v.  Syl- 
vester  ('),  though  that  was  not  the  point  before  the  court, 
the  court  used  language  which  shows  very  strongly  they  had 
in  their  minds  that  the  right  to  the  stolen  property  was  only 
from  the  conviction,  and  that  then  it  was  a  iresh  title  that 
was  given.  The  case  relied  upon,  and  properly  relied  upon, 
to  the  contrary  is  NicJcUng  v.  Heaps  ('),  wnich  to  my  mind 
certainly  is  not  very  intelligible.  According  to  the  facts 
stated.  It  was  a  clear  case  of  the  defendant  having  parted 
with  his  goods  to  Ford  under  such  circumstances  that  Ford 
had  a  voidable  contract,  and  had  conferred  upon  Nickling, 
who,  as  the  facts  are  stated,  was  a  bona  fide  purchaser,  a 
title  that  was  good,  and  the  defendant  committed  a  conver- 
sion by  taking  away  these  goods  from  him.  Subsequently 
to  the  conversion  Ford  was  convicted  of  false  pretences,  and 
somehow  or  other  the  Court  of  Exchequer  seem  to  have 
thought  (I  cannot  make  out  upon  these  fact  how)  that  that 
fact  prevented  there  being  a  conversion  before.  If  it  had 
been  a  case  of  larceny,  and  not  false  pretences,  I  could  have 
understood  it.  Mr.  Baron  Martin,  ^however,  cer-  [358 
tainly  is  reported  to  have  said  that  the  defendant  l^ad  only 
taken  away  his  own  goods,  which  is  not  the  case  if  the  facts 
are  correctly  stated.  He  implies  that  the  word  "restored," 
in  his  opinion,  must  mean  replaced  db  initio^  from  the  time 
the  fi-aud  was  committed.  I  can  only  say  that  it  seems  to 
me  that  the  words  of  the  statute  do  not  bear  that  meaning. 
The  case  I  have  just  cited  of  Horwood  v.  Smith  (*)  is  a  strong 
authority  for  showing  that  the  similar  words  in  the  statute 
of  Hen.  8  do  not  bear  that  meaning.  However  unwilling  I 
may  be  to  differ  from  the  judgment  in  the  Court  of  Ex- 
chequer, I  cannot  think  the  point  was  so  decided  as  to  be 
binding  upon  us ;  for  I  may  observe  that  after  all  it  resulted 
in  a  verdict  for  the  plaintiffs  for  40^.  I  do  not  think  we 
can  be  bound  by  that  decision,  and  I  greatly  prefer  to  act 
upon  the  authority  of  the  case  of  Horwood  v.  ^ith  ('),  and 
to  say  that  '* restored"  means  restored  from  the  time  of 
conviction. 

There  remains  one  other  point  only  to  be  considered.  The 
statute  24  &  25  Vict.  c.  96,  repeats  in  s.  100,  the  words  of 
the  former  statute  of  Geo.  4.  In  the  event  of  conviction 
y  the  property  shall  be  restored  to  the  owner ;"  but  in  the 
interpretation  clause  (s.  1)  (which  is  a  modern  innovation 

(»)  2  T.  R.,  760.      O  16  a  B.,  606;  19  L.  J.  (Q.B.),  447.      (»)  21  L.  T,  (N.S.),  764. 
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and  frequently  does  a  great  deal  of  harm,  because  it  gives  a  * 
non-natural  sense  to  words  which  are  afterwards  used  in  a 
natural  sense,  without  noticing  the  distinction),  it  is  said  : 
"The  term  'property'  shall  include  every  descrijjtion  of 
real  and  personal  property,  money,  debts,  and  legacies,  and 
all  deeds  and  instruments  relating  to  or  evidencing  the  title 
or  right  to  any  property,  or  giving  a  right  to  recover,  or 
receive  any  money  or  goods,  and  shall  also  include,  not  only 
such  property  as  shall  have  been  originally  in  the  possession 
or  under  the  control  of  any  party,  but  also  any  property 
into  or  for  which  the  same  may  have  been  converted  or  ex- 
changed, and  anything  acquired  by  such  conversion  or 
exchange,  whether  immediately  or  otherwise."  I  think 
that  was  probably  meant  to  point  to  a  class  of  cases  dealt 
with  in  the  act  subsequently,  such  as  where  a  servant  ob- 
tains a  £5  note,  and  cnanges  the  £5  note  to  five  sovereigns, 
and  afterwards  converts  the  sovereigns,  if  he  would  have 
committed  a  larceny  as  a  servant,  by  stealing  the  £6  note, 
he  will  have  committed  a  larceny  of  the  five  sovereigns. 
359]  That  is  *the  class  of  case  to  which  I  think  the  inter- 
pretation clause  may  be  meant  to  apply.  The  words  of 
s.  100  are,  "  Upon  conviction  the  property  shall  be  restored ;" 
and  it  was  argued  that  Blenkarn  was  here  convicted  of  ob- 
taining .by  false  pretences  this  property,  and  therefore  the 
property  shall  be  restored,  meaning  thereby  not  only  the 
property  which  had  been  in  the  possession  or  under  the  con- 
trol of  the  d^endants,  but  also  the  money  into  which  they 
had  converted  it  by  selling  it.  I  cannot  thmk  that  to  decide 
in  favor  of  this  argument  would  be  holding  what  was  in- 
tended at  all.  It  would,  clearly,  be  making  a  very  great 
change  in  the  law ;  and  Lord  Kenyon  in  the  case  of  Hor- 
wood  V.  Smith  (*),  seems  to  treat  such  a  thing  as  an  absurdity. 
Here,  it  is  supposed  to  be  introduced  into  the  law  by  means 
of  the  interpretation  clause,  which  I  have  already  pointed 
out,  to  my  mind,  was  intended  to  apply  to  quite  a  different 
set  of  cases,  and  has  no  bearing  upon  the  restitution  of 
property  in  s.  100. 

That  disposes  of  the  whole  of  the  points  in  the  case.  No 
doubt  the  plaintiffs  parted  witii  their  goods  through  false 
pretences,  but  I  do  not  think  the  defendants  are  under  an 
obligation  to  pay  for  them,  and,  consequently,  judgment 
should  be  entered  for  the  defendants. 

Mellor,  J.:  I  am  of  the  same  opinion.  I  confess  for 
some  little  time  I  was  embarrassed  by  the  interpretation 
clause  (s.  1),  and  was  rather  disposed  to  think  it  might  be 

(')  2  T.  R.,  at  p.  '755. 
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read  and  introduced  into  s.  100 ;  but  for  the  reasons  which 
have  been  assigned  by  my  Brother  Blackburn,  I  think  that 
the  interpretation  clause  was  introduced  with  another  object, 
and  is  satisfied  by  other  sections  in  the  act  to  which  he  has 
referred  ;  and  I  certainly  think  it  would  be  inconsistent  to 
introduce  it  in  the  sense  in  which  it  is  sought  to  be  intro- 
duced in  s.  100. 

I  could  not  help  thinking  that  the  case  of  Nickling  v. 
Heaps  {^)  in  the  Court  of  Exchequer,  must  have  proceeded 
upon  some  misapprehension  as  to  the  distinction  between 
goods  obtained  by  misdemeanor,  false  pretences,  or  other- 
wise, and  the  case  of  felony  ;  and  without  considering  this 
distinction,  and  the  point  decided  in  *8cattergood  v.  [360 
Sylvester  ('),  the  court  seems  rather  hastily  to  have  come  to 
the  conclusion  that  that  case  was  an  authority  for  the  de- 
cision which  they  pronounced.  I  am  bound  to  say  that 
though  at  first  I  thought  they  had  lost  sight  of  the  distinc- 
tion between  misdemeanor  and  felony,  yet  the  Lord  Chief 
Baron  does  undoubtedly  refer  expressly  to  these  goods  as 
having  been  obtained  bv  false  pretences;  and  then  says 
there  was  a  relation  back  upon  conviction  to  the  original 
fraud.  And  Mr.  Baron  Martin  decides  that  the  plaintiff's 
property  in  the  goods  had  really  not  been  affected  by  any- 
thing that  had  been  done.  I  think,  however,  that  that  case 
cannot  be  considered  as  a  binding  authority  ;  and  therefore, 
with  great  respect  for  those  two  learned  juages  who  decided 
it,  I  tnink  it  does  not  govern  us,  and  we  ought  not  to  con- 
sider ourselves  bound  by  it  in  the  present  case. 

With  reference  to  the  other  points  in  the  case,  I  quite 
agree  with  what  has  been  said'by  my  Brother  Blackburn  as 
to  the  distinction  between  this  case  and  the  case  of  Hard- 
man  v.  Booth  {*)y  which  must  be  considered  a  thoroughly 
establislied  case  in  law.     It  is  very  clear  that  there  the 

glaintiffs  never  intended  to  contract  with  Edward  Gandell ; 
ut  here  the  plaintiffs  did  intend  to  contract  with  this  indi- 
vidual who  had  his  premises  at  37  Wood  Street,  and  the 
f foods  were  sent  there.  They  undoubtedly  negligently  al- 
owed  themselves  to  be  led  to  suppose  he  was  a  person 
other  than  he  was ;  but  the  contract  was  with  him,  and  it 
was  their  intention  to  contract  with  that  individual.  I  quite 
agree  in  thinking,  from  the  other  circumstances  of  the  case, 
that  if  they  had  got  back  or  claimed  the  goods  at  any  time 
before  they  were  disposed  of  to  a  bona  Jide  purchaser,  the 
matter  would  have  been  different ;  but  I  think  that  as  soon 
as  the  goods  were  disposed  of  to  a  bona  fide  purchaser  (or 

(7  21  L.  T.  (N.S.),  764.    (*)  16  a  B.,  606.     (»)  1  H.  &  C,  808  ;  82  L.  J.  (Ex.),  105. 
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value  the  right  of  the  plaintiffs  to  get  them  back  altogether 
ceased. 

I  think,  therefore,  the  defendants  are  free  from  liability 
in  respect  of  the  goods  which  they  bona  fide  purchase^l 
from  Blenkarn  and  disposed  of  before  his  conviction. 

Lusn,  J. :  I  am  of  the  same  opinion.  If  these  goods  had 
361]  been  *8tolen  from  the  plaintiffs  by  BlenlSirn,  then 
the  defendants  might  have  been  liable ;  but  they  were  not 
stolen,  they  were,  m  my  opinion,  for  the  reasons  given  by 
my  Brother  Blackburn,  obtained  by  Blenkarn  under  such 
circumstances  that  the  property  vested  in  him.  They  were 
bought  by  him  of  the  plaintiffs  under  the  false  pretence 
that  he  was  another  person,  but  then  he  was  the  person  with 
whom  the  plaintiffs  dealt,  to  him  the  goods  were  sold,  and 
to  him  the  goods  were  delivered  ;  and  the  property  therefore 
passed  in  those  goods  to  him,  subject  to  the  plaintiffs'  right 
to  reclaim  the  property,  so  long  as  the  goods  remained  in 
his  possession,  upon  finding  out  the  fraud,  or  until  they  had 
prosecuted  him  to  conviction.  But  except  in  one  or  other  of 
those  two  events  the  plaintiffs'  title  to  the  goods  is  gone. 
They  did  not  reclaim  the  goods  until  after  he  had  sold  them, 
so  that  the  goods  passed  into  the  hands  of  the  defendants  as 
bona  fide  purchasers.  They  were  Blenkarn' s  property,  and 
the  money  he  received  for  them  became  his  money.  After 
that,  the  plaintiffs  prosecuted  the  man  to  conviction ;  and 
then  arises  the  question  under  s.  100  of  24  &  25  Vict.  c.  96, 
what  are  the  rights  of  the  plaintiffs  arising  out  of  that  con- 
viction. • 

It  appears  to  me  this  case  is  precisely  analogous  to  the 
case  01  Horwood  v.  Smith  (*)  decided  many  years  ago.  The 
difference  between  that  case  and  the  present  is  that  there 
the  goods  had  been  stolen,  but  then  they  had  been  sold  in 
marKet  overt  which  passed  the  proper1:y,  and  the  defendant 
in  that  case  bought  them  in  market  overt,  and  therefore  he 
acquired  a  good  title  ;  just  as  the  defendants  here  acquired 
a  good  title  by  the  bona  fide  purchase  from  the  fraudulent 
buyer.  The  defendant  in  that  case  sold  the  goods  again, 
and  after  that  the  thief  was  convicted.  Then  arose  the 
question,  whether  the  original  owner  of  the  goods  could 
claim  them  against  the  defendant  who  had  bought  the 
goqds  in  market  overt  and  sold  them  before  conviction,  and 
the  court  held  he  could  not.  That  is  exactly  this  case.  The 
defendants  bought  the  goods  of  a  person  competent  to  give 
them  a  good  title,  they  sold  them  before  conviction  ;  and 
therefore  the  money  they  received  was  their  money,  and 

0)  2  T.  B.,  760. 
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there  is  nothing  in  s.  100  which  entitles  the  *plaintiflfs  [362 
to  take  the  money  out  of  the  defendants'  pocket.  The 
plaintiffs  may,  upon  conviction,  acquire  a  fresh  title  to  the 
goods,  but  then  they  must  get  the  goods  from  the  person  in 
whose  hands  they  can  find  them,  or  what  may  be  the  sub- 
stitute for  the  goods. 

Judgment  for  the  defendarUs. 

Solicitors  for  plaintiffs  :  Ashurst,  Morris  &  Co. 
Solicitor  for  defendants :  0,  O.  Humphreys, 


See  10  Eng.  Rep.,  87  note. 

A.,  falsely  representing  himself  to 
be  a  member  of  a  firm,  bought  in  the 
name  of  the  firm,  goods  from  B.,  who 
sent  them  by  a  carrier  to  the  firm.  On 
the  refusal  of  the  firm  to  receive  them, 
A.  sold  them  to  C,  to  whom  they  were 
delivered  by  the  carrier  at  A.'s  request. 
Held,  that  A.  had  no  title  to  the  goods, 
and  that  an  action  for  their  conversion 
would  lie  by  B.  against  C,  although 
the  latter  was  a  purchaser  in  good 
faith:  Moody  v.  Blake,  117  Mass., 
28  ;  Bearce  v.  Bowker,  115  Mass.,  129. 

See  also  Stanley  v.  Qaylord,  1  Gush. , 
536  ;  GQmore  v,  Newton,  9  Allen,  171. 

It  ifl  weU  settled  where  a  vendor  is 
induced  by  fraudulent  representations, 
lunounting  even  to  a  felony,  to  deliver 
property  to  a  dishonest  or  irresponsible 
purchaser,  yet  if  that  purchaser  trans- 
fers it  for  a  valuable  consideration  to  a 
third  person  having  no  notice  of  the 
irand,  and  acting  in  good  faith,  such 
third  person  will  hold  the  property  in 
preference  to  the  original  seller :  Hoff- 
man V.  Noble,  6  Met. ,  68 ;  Rowley  v. 
Bigelow,  12  Pick.,  807;  Salters  «. 
Everett,  20  Wend.,  267,  affirming  15 
Wend,,    475;    Stevens   v.    Hyde,    82 


Barb.,  171,  174-182;  Roberts  «.  DU- 
Ion,  8  Daly,  52 ;  Dows  «.  Greene,  24 
N.  r.,  638.  644 ;  Rawls  «.  Deshler,  4 
Abb.  Court  Appeals  Dec,  12  ;  2  Schou- 
ler  on  Pers.  Prop.,  297-308,  687--8 ; 
Winne  v.  McDonald,  89  N.  Y.,  233, 
affirming  5  Bosw.,  180. 

See,  however,  Boyce  v,  Brockway, 
81  N.  Y.,  492-4 ;  Hanteman  «.  Bock, 
1  Daly,  866,  869  ;  Wilson  v.  Rason, 
4  Bosw.,  155,  168 ;  Linnen  v.  Cruger, 
40  Barb.,  633,  635  ;  Ballard  v.  Burgett, 
47  Barb.,  646,  651;  47  N.  Y.,?14; 
Bank  «.  Bank,  60  N.  Y.,  40 ;  Barnard 
f).  Campbell,  58  N.  Y.,  73,  55  N.  Y., 
456;  Piatt  v.  Wells,  2  Rob.,  101,  116. 

Where  the  owner  of  goods  actually 
delivers  them  to  a  purchaser  for  cash, 
a  borui  fide  purchaser  from  the  latter 
will  obtain  a  valid  title  thereto  :  Smith 
V.  Lynes,  5  N.  Y.,  41,  reversing  2 
Sandf.,  203;  Matthews  v.  Hobby,  48 
Barb.,  170  ;  2  Schouler  on  Pers.  Prop., 
801-7. 

See  Jessop  «.  Miller,  2  Abb.  Court 
Appeals  Dec,  449,  454;  Wait  «. 
Green,  35  Barb.,  588-590;  Hardings 
V.  Metz,  1  Tenn.  Chy.,  610 ;  Hammett 
V.  Linneman,  48  N.  Y.,  399,  407. 


[1  Qaeen's  Bench  Division,  867.] 
Feb.  8,  1876. 

*HiNGSTON  V.  Wendt.  [367 

Ship  and  Shipping — Jiiffhi  of  MaMer  and  hU  Agent  to  detain  Cargo  for  Expenses  in- 
eurred  with  Ren)ect  to  it  exclusively — General  Average — Authority  of  Agent  author- 
ized to  receive  Uargb — Salvage. 

A  vessel  having?  gone  ashore  with  a  cargo  on  board,  the  plaintiff,  a  ship  agent, 
was  put  in  posseiwion  of  the  ship  and  cargo  by  the  captain,  with  authority  from  the 
captain  to  do,  aH  hifl  a^cnt,  what  vran  for  the  benefit  of  all  concerned.  The  plain- 
tiff did  work  luul  expanded  money  in  discharjijiiii^  the  ciirj^o,  and  brought  it  to  a 
place,  of  safety,  where  he  took  po^^ossion  of  it.  The  hull  broke  up,  and  became  a 
wreck.    The  expenditure  by  the  plaintiff  was  not  for  the  purjiose  of  enabling  the 
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shipowner  to  perform  his  contract  and  to  earn  freight,  but  was  an  eictraordinarj  ex- 
penditure for  the  purpose  of  saving  the  property  at  risk,  namely,  the  £argo : 

Held,  that  the  plaintiff  had  a  lien  on  the  cargo  for  his  charges  as  against  the  owner, 
though  such  charges  were  incurred  without  authority  from  the  owner,  the  claim  be- 
ing analogous  to  that  for  general  average  or  salvage. 

Held,  also,  that  an  agent  to  whom  bills  of  lading  are  handed  for  the  purpose  of  ob- 
taining possession  of  the  cargo  of  a  stranded  vessel,  is  impliedly  authorized  to  bind 
the  owner  by  an  agreement  to  pay,  on  condition  of  the  cargo  being  given  up,  charges 
for  which  there  is  a  lien  on  the  cargo. 

Case  stated  on  appeal  from  the  County  Court  of  Devon- 
shire, holden  at  Kingsbridge. 

This  is  an  action  wherein  the  plaintiff  sought  to  recover 
£41  85.  9A,  being  the  balance  oi  the  following  particulars 
for  work  done  and  payments  made  in  respect  of  the  Ger- 
man brigantine  Theodor,  which  went  ashore  at  Hope  Cove, 
between  Dartmouth  and  Plymouth,  on  the  14th  of  Feb- 
ruary, 1874 :  . 

1874.   February.  .  £   s.d. 

To  paid  laborers  discharging  cargo,  and  allowance     35  12  0 

Cartage 0  16  0 

Labor  about  cotton  seed  one  week,  per  your  spe- 
cial order 0  18  0 

Your  proportion  of  account  paid  cottager  for  at- 
tendance, use  of  cottage,  and  refreshments  dur- 
ing wreck 0  13  9 

Cartage  of  cargo 17  0 

do.        do 14  0 

Proportion  of  posting  charges,  say  .  .  .  3  3  0 
368]    *Proportion  of  telegrams    and  porterage 

thereof,  and  messengers 1  10  0 

Labor  about  cargo  to  28th  February,  by  your  order       0  18  0 
Your  proportion  of  personal  expens^  till  we  were 
able  to  deliver  the  cargo  to  you  .        .        .       4    4  0 

£60    6  9 
Commission  on  above  advances     .        .        .        .        2  10  0 
Our  agency  and  trouble  superintending  discharge 
of  cargo,  and  trouble  on  this  business      .        .        10  10  0 

63    6  9 
June.    By  cash  of  E.  E.  Wendt,  Esq.        .        .       21  17  0 

£41    8  9 

The  plaintiff  was  a  ship  agent  living  at  Dartmouth,  Devon. 

The  plaintiflE  was  put  into  possession  of  the  vessel  and 
cargo  by  the  master  of  the  vessel  Theodor  almost  imme-* 
diately  after  she  was  stranded.  Whilst  in  such  possession 
the  plaintiff  rendered  the  services  to  the  cargo,  and  paid  by 
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order  of  the  master  such  moneys  in  respect  thereof  as  is 
stated  in  the  particulars,  and  the  plaintiff  placed' the  cargo 
in  a  warehouse  in  safety  under  locK  and  key. 

The  defendant  afterwards,  as  the  holder  of  the  bill  of  lad- 
ing of  the  cargo  (*),  claimed  to  be  entitled  thereto,  and  pre- 
sented such  bill  of  lading  to  the  plaintiff,  and  demanded 
Sossession  thereof  by  his  agent,  Captain  Slight,  R.N. 
light,  by  a  verbal  promise,  expressly  promised  the  plain- 
tiff that  he  should  be  paid  his  costs  and  charges  for  the 
services  so  rendered  to  the  cargo,  whereupon  the  plaintiff 
delivered  up  possession  of  the  cargo  to  Slight. 

The  charges  of  the  plaintiff  were  fair  and  reasonable. 

The  stores  were  landed  before  the  cargo,  and  the  vessel, 
after  discharge,  was  sold  for  £95  or  £100,  and  she  broke  up 
where  she  lay. 

It  was  proved,  on  behalf  of  the  defendant,  that  Slight  had 
no  *general  authority  from  him  to  undertake  for  the  [369 
payment  of  expenses,  and  that  he  had  no  special  authority 
to  do  so  in  this  case. 

10.  It  was  contended  that  the  plaintiff  had  a  lien  on  the 
cargo  for  the  said  costs  and  payments,  and  that  the  defen- 
dant was  bound  by  the  verbal  promise  of  Slight  for  the  pay- 
ment thereof. 

11.  It  was  contended  for  the  defendant  that  the  plaintiff 
had  no  lien  upon  the  cargo  for  the  expenses  of  discharging 
the  same,  and  that  the  work  was  done  and  money  paid  by 
the  plaintiff  without  any  request  or  authority  from  the  de- 
fendant, and  that  the  plaintiff's  charges  were  i)ayable  by 
the  master  or  owner  of  the  vessel. 

12.  The  learned  judge  gave  a  verdict  for  the  plaintiff  for 
the  full  amount  claimed,  £41  8s.,  holding  that  there  was  an 
expressed  as  well  as  implied  promise  that  the  expenses 
should  be  paid. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
learned  judge  was  right  in  deciding  for  the  plaintiff. 

Jan.  18.  Phillimore,  for  the  defendant:  The  decision 
of  the  county  court  judge  was  wrong.  It  is  quite  clear  that 
Slight  had  no  authority  from  the  defendant  to  incur  the  ex- 
penses in  question.  Before  he  could  pledge  the  defendant's 
credit  he  ought  to  have  communicated  with  him  :  The  Kar- 
ndk  (').  There  is  no  pretence  for  saying  that  what  was  done 
by  the  plaintiff  gave  him  a  right  to  claim  as  for  salvage. 

(0  It  was  not  stated  in  the  case,  but  it  Mr.  Wendt  of  London,  the  owner  of  the 

appeared  from  correspondence,  which  it  car^o. 

is  nnnwossary  to  set  out,  that  the  dcfon-  ('-')  Law  Rep.,  2  A.  &  E.,  289. 
daut  held  the  bill  of  ioilin*;  on  behalf  of 
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To  support  a  claim  for  salvage  there  must  have  been  extra- 
ordinary danger  to  the  property,  and  nothing  of  the  kind 
was  shown  here. 

Bullen^  for  the  plaintiff :  The  plaintiff  had  a  claim  as  for 
salvage:  Park  on  Marine  Insurance,  8th  ed.,  vol.  i,  p.  300. 

[Blackburn,  J.:  The  question  whether,  under  tne  cir- 
cumstances, there  was  a  lien  seems  to  be  a  novel  one.] 

The  general  principle  is  that,  where  any  work  is  done 
affecting  goods  by  a  person  lawfully  in  possession  of  them, 
he  is  entitled  to  a  lien,  and  it  is  immaterial  whether  it  is  for 
general  average  or  salvage :  NicTiolsan  v.  Chapman  (*) ;  Cos- 
lellain  v.  Thompson  ('). 

PhilUmoT€y  in  reply. 

Cur,  adv.  rmli. 

370]  Feb.  8.  The  judgment  of  the  court  (Blackburn  and 
Lush,  JJ.)  was  delivered  by 

Blackburn,  J.:  This  is  an  appeal  from  the  County 
Court  of  Devonshire,  holden  at  Kingsbridge,  argued  before 
my  Brother  Lush  and  myself,  in  which  we  took  time  to 
consider. 

The  case  is  not  stated  so  explicitly  as  we  coiild  wish,  but 
the  material  facts,  as  we  understand  them,  are  as  follows : 
The  German  brigantine  Theodor  had  gone  ashore  near  Dart- 
mouth, with  cargo  on  board  of  her.  The  plaintiff,  a  ship 
agent  at  Dartmouth,  was  put  in  possession  of  the  wrecked 
vessel  and  cargo  by  the  captain,'  with,  as  we  understand  the 
case,  authority  from  the  captain  to  do,  as  his  agent,  what 
was  for  the  benefit  of  all  concerned.  The  plaintiff  did  the 
work,  and  expended  the  money  sued  for  in  discharging  the 
cargo,  and  he  brou^t  it  to  a  place  of  safety,  where  he  kept 
possession  of  it.  The  hull  remained  on  shore,  and  ulti- 
mately broke  up,  and  was  sold  as  a  wreck.  We  think  we 
must  take  it  on  the  statement  to  be  the  fact,  that  this  ex- 
penditure was  not  incurred  on  behalf  of  the  master  as  agent 
of  the  shipowner,  performing  his  contract  to  carry  on  the 
cargo  to  its  destination  and  earn  freight,  but  was  an  extra- 
ordinary expenditure  for  the  purpose  of  saving  the  prop- 
erty at  risk  ;  and  had  the  expenditure  been  for  the  purpose 
of  saving  the  whole  venture,  ship  as  well  as  cargo,  it  would 
have  constituted  a  general  average,  to  which  the  owners  of 
each  part  of  the  property  saved  must  have  contributed 
ratably,  and  the  captain,  and  the  plaintiff,  as  his  agent, 
would  have  had  a  lien  or  right  to  retain  each  part  of  the 
property  saved  till  the  amount  of  the  contribution  due  in 

(')  2  n.  Bl.,  25-1.  (2)  13  C.  B.  (N.9.).  105;  82  L.  J.  (C.P.),  19. 
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respect  of  it  was  paid  or  secured.  But  this  right  would  have 
been  only  in  respect  of  the  contribution  due  kx  respect  of 
that  part.  He  would  have  had  no  lien  on  the  cargo  for  the 
contnbution  due,  if  any,  in  respect  of  the  hull.  But,  as  we 
understand  the  facts,  there  was  in  this  case  no  contribution 
due  in  respect  of  the  hull,  for  the  expenditure  was  not  for 
the  purpose  of  saving,  nor  did  it  save  the  vessel.  It  was  an 
extraordinary  expenditure  for  the  purpose  of  saving  the 
cargo,  and  which  did  save  the  whole  cargo.  And  the  ques- 
tion, the  answer  to  which  will  decide  this  appeal,  is  whether 
the  captain,  and  the  plaintiff,  as  his  agent,  had  a  right  to 
detain  the  whole  cargo,  if  it  ^belonged  to  one  owner,  [371 
till  the  whole  was  paid  or  secured,  or  if  the  cargo  belonged 
to  several  owners,  to  detain  e^h  part  of  the  goods  so 
saved  till  the  contribution  in  respect  of  that  part  was  paid 
or  secured. 

This  is  the  point  on  which  the  case  turns,  for  the  defen- 
dant was  not  the  owner  of  any  part  of  the  cargo  at  the  time 
when  the  expenditure  was  made,  and  cannot  therefore  be 
made  liable  as  having  his  credit  pledged  by  the  captain  as 
his  agent  of  necessity.  He  appears  to  have  been  a  mercan- 
tile agent,  to  whom  the  owner  of  the  cargo  had  transmitted 
the  bill  of  lading  to  enable  him  to  obtain  the  cargo  on  his 
behalf,  and  he  did  so  obtain  the  whole  of  it.  The  defendant 
did  not  become  liable  to  pay  any  contribution  merely  by  the 
receipt  of  the  goods,  unless  there  was  a  promise,  express  or 
implied,  to  jysLy  it  in  consideration  of  the  person,  who  had  a 
right  to  detain  the  goods  till  it  was  paid  or  secured,  parting 
with  the  possession:  Scaife  v.  Tobin{^\  In  the  present 
case  fhere  was  an  express  promise  by  Captain  Sliglit,  the 
agent  of  the  defendanf,  who  obtained  possession  of  the 
goods  for  the  defendant  from  the  plaintin,  that  the  plain- 
tiff's charges  should  be  paid,  and  though  it  was  proved  that 
Captain  Slight  had  no  special  authority  to  make  this  promise, 
we  think  the  county  court  judge  was  right  in  holding  that 
his  employment  to  obtain  possession  of  the  goods  gave  him 
authority  to  give  security  for  any  charges  for  which  there 
was  a  lien  on  the  goods.  But  we  do  not  think  his  authority 
would  extend  to  bind  the  defendant  further  than  there  was 
a  lien  given  up. 

As  to  the  question  whether  there  was  a  lien  on  the  cargo 
for  the  expenses  successfully  incurred  for  the  purpose  of 
saving  it  alone,  there  is,  considering  how  often  tne  case 
must  have  occurred,  a  remarkable  dearth  of  authoritj?-. 

In  insurance  law,  the  phrase  "general  average"  is  com- 

(')  8  B.  A  Ad.,  623. 

16  Eng.  Rep.  52 


410  QUEEN'S  BENCH  DIVISION.  [Vol  I. 

1876  Hingston  v.  Wendt. 

monly  used  to  express  what  is  chargable  on  all,  ship,  cargo 
and  freight,  and  "particular  average,"  to  express  a  charge 
against  some  one  thing.  In  Phillips  on  Insurance,  c.  15,  s.  1, 
subs.  1273,  it  is  said,  ''General  averages  are  usually  cases 
of  sacrifice  for  the  entire  interest  at  risk  in  ship,  freijght  and 
372]  cargo,  and  hence  called  *' general.'  liut  a  contri- 
bution may  be  by  part  of  those  interests,  where  only  a  part 
is  in  peril  and  benefited  by  the  expenses  and  sacrifices." 
And  again?  in  c.  16,  s.  4,  subs.  1470:  ''Where  expense  is 
incurred  on  divers  articles  in  common,  the  adjustment  is 
made  by  an  average  on  the  respective  articles  according  to 
their  value."  In  Moran  v.  Jones  (*)  this  court  held  that  the 
cargo,  ship  and  freight  were,  in  that  case,  all  saved  by  one 
continuous  operation,  but  tjiej^  expressed  a  decided  opinion 
that  if  the  expense  had  been  incurred  after  the  cargo  was 
safe,  for  the  benefit  of  ship  and  freight  alone,  they  would, 
as  between  the  two,  have  been  general  average,  to  which  the 
ship  and  freight  were  to  contribute  ratably.  This,  we 
think,  confirms  the  opinion  expressed  in  Phillips  on  In- 
surance. 

It  may  be  said  that  these  are  only  authorities  that  ex- 
penses of  this  kind  are  so  far  in  the  nature  of  general  average 
that  thev  can  be  charged  against  the  articles,  and  must  be 
paid  for  by  the  underwriters,  and  that  it  does  not  follow  that 
the  lien  which  is  given  for  general  avemge  strictly  so  called, 
also  exists  for  the  particular  average  chargeable  against 
several  articles  in  common,  and  so  in  the  nature  of  general 
average.  That  may  be  true,  but  every  reason  for  giving  a 
lien  for  the  contribution,  when  all  are  to  contribute,  exists 
for  giving  it  when  several  articles  are  to  contribute ;  and  if, 
where  the  cargo  belongs  to  several  owners,  there  would  be 
a  lien  on  each  part  of  the  cargo  for  contribution  from  the 
owners  of  that  part,  it  follows  that  there  must  be  a  lien  on 
the  whole  cargo  where  it  belongs  to  one  only. 

The  captain  is  entitled,  in  case  of  need,  to  incur  extra- 
ordinary expenses  for  the  protection  of  a  particular  article, 
and  in  some  cases  he  is  compellable  to  do  so :  see  Notara  v. 
Henderson  ('). 

In  practice,  such  expenses  are  always  in  this  country 
charged  in  the  adjustment  against  the  articles  in  respect  of 
which  they  ar6  incurred  ;  and  in  the  judgment  of  the  Ex- 
chequer Chamber  in  the  case  just  cited,  delivered  by  Wil- 
les,  J.  ('),  there  are  authorities  cited  to  show  that  such  is  the 
law  in  many  foreign  states.     It  is  not  expressly  said  that 

(')  7  E.  A  B.,  623  ;  26  L.  J.  (Q.B.).  ISY.         («)  Law  Rep.,  5  Q.  B.,  346 ;  7  Q.  B.,  225. 
^S)  Lnw  Rep.,  7  Q.  B.,  nt  p.  233. 
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there  is  a  lien  on  the  goods  for  such  a  ^particular  [373 
average,  but  the  hardship  would  Jpe  very  great  if  a  master 
was  bound  to  make  a  disbursement  for  the  benefit  of  the 
goods,  and  had  no  remedy  if  the  goods- owner  transferred 
the  property  and  then  became  insolvent.  And,  as  Willes,  J., 
cites  these  authorities  with  a  view  to  show  that  there  was  no 
hardship  in  holding  the  master  bound  to  make  such  dis- 
bursements, we  think  it  is  not  too  much  to  infer  that  this 
very  learned  judge  thought  there  was  such  a  lien,  though  it 
'certainly  was  not  decided  that  there  was  one. 

The  case  is  very  analogous  to  general  average  and  to 
salvage,  in  both  of  which  there  is  a  lien.  It  is  just  and  con- 
venient that  there  should  be  such  a  lien,  and  what  scaiity 
authority  we  can  find  all  points  in  the  direction  of  there 
being  a  lien,  and  we  think  that  we  must  hold  that  there 
is  one. 

We  could  have  wished  that  the  necessity  for  the  first 
time,  as  far  as  we  can  find,  for  expressly  detiding  this  point 
had  arisen  in  a  case  of  more  importance,  in  order  that  our 
opinion  might  be  reviewed  on  appeal. 

Two  cases  were  referred  to  in  the  argument  which  have 
no  bearing  on  the  point,  and  we  mention  them  only  to  show 
that  we  have  not  overlooked  them.  They  are  Nicholson  v. 
Chapman  (*)  and  Castellain  v.  Thompson  (').  In  the  former 
case  the  plaintiff  was  a  mere  volunteer  in  saving  the  goods  ; 
in  the  latter  the  plaintiff  was  employed  by  a  third  person, 
who  had  no  authority  to  incur  expense  for  the  owner. 

Jvdgment  for  the  plaintiff. 

Solicitors  for  plaintiff  \  F,  J.  &  O.  J.  Braikenridge. 
Solicitors  for  defendant :  Druce  Sons,  &  Jackson, 

(»)  2  H.  Bl,  264.  («)  18  C.  B.  (N.S.),  106 ;  82  L.  J.  (C.P.),  79. 


[1  Queen's  Bench  Division,  877.] 
Feb.  23,  1876.   ' 

*KoPiTOFF  V.  Wilson  and  Others.  [377 

Ship  And  Shipping — Contract  of  Affreightment — Implied  Wdrranlg  of  Seatoorthiness — 
^  Obligation  of  JShipowner, 

In  every  contract  for  the  conveyance  of  merchandise  by  sea  there  is,  in  the 
absence  of  express  provision  to  the  contrary,  an  implied  warranty  by  the  shipowner 
tliat  his  vessel  is  seaworthy. 

In  an  action  to  recover  damages  for  the  loss  of  iron  armor-plates,  which  were  lost 
on  board  the  defendants'  ship,  it  appeared  that  the  defendants,  bv  their  servants, 
stowed  the  ship,  and  that  duriniif  roiijyh  weather  one  of  the  plntos  broke  loose  and 
went  through  the  side  of  the  ship,  which  in  coustMiueuee  was  lost.     At  the  trial  the 
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judge  told  the  jury,  as  a  matter  of  law,  that  a  shipowner  warrants  the  fitness  of  hia 
ship  when  she  sails,  and  not  merely  that  he  will  honestly  and  bofia  fide  endeavor  to 
make  her  fit,  and  left  to  them  the  questions, — was  the  vessel  at  the  time  of  the 
sailing  in  a  state,  as  regards  the  stowing  and  receiving  of  these  plates,  reasonably 
fit  to  encoanter  the  ordmary  perils  that  might  be  expected  on  a  voyage  at  that  sea- 
son ;  secondly,  if  she  was  not  in  a  fit  state,  was  the  loss  that  happened  caused  by 
that  unfitness : 

Held,  that  the  direction  was  right,  and  correctly  stated  the  liability  of  a  ship- 
owner, even  though  he  did  i^ot  hold  himself  out  as  a  common  carrier. 

Action  for  the  loss  of  iron  armor-plates  delivered  by  the 
plaintiflE  to  be  carried  on  board  the  defendants'  ship. 

At  the  trial  before  Blackburn,  J.,  at  the  London  sittings 
after  Hilary  Term,  1875,  a  verdict  was  entered  for  the 
plaintiff,  with  leave  to  the  defendants  to  move  to  enter  a 
nonsuit. 

A  rule  was  obtained  accordingly,  and  for  a  new  trial  on 
the  ground  of  misdirection. 

1876.  Dec.  14.  Cohen,  Q.C.  {BiUt,  Q.C.,  and  /.  0.  Mathew 
with  him),  showed  cause. 

1876.  Jan.  11.  Thesiger,  Q,G.  (Sir  IT.  James  and  H.  E. 
Webster  with  him),  in  support  of  the  ^^ule. 

The  facts,  course  of  trial,  and  arguments  sufficiently  ap- 
pear in  the  judgment. 

In  addition  to  the  authorities  referred  to  in  the  judgment, 
the  following  were  cited :  Lloyd  v.  Oeneral  Iron  Screw  Col- 
liery Company  (*) ;  The  Freedom  (•) ;  Worms  v.  Storey  (") ; 
37o]  Dixan  v.  *  Sadler  (*) ;  Thompson  v.  Hopper  (*) ; 
Abbott  on  Shipping,  3d  ed.,  p.  229 ;  Roccus,  Not.  19,  pp.  67, 
69 ;  MoUoy,  bk.  ii,  c.  2,  §  10;  Well  wood's  Sea  Laws,  t.  7, 
p.  22 ;  Troplong,  Contrat  de  Louage,  bk.  i,  p.  336 ;  Emeri- 

fon,  Traite  des  Assurances,  pp.  372,  376,  s.  4 ;  Maude  and 
'ollock's  Merchant  Shipping,  3d  ed.,  p.  263. 

Cur,  adv,  vulL 

Feb.  23.  The  judgment  of  the  court  (Blackburn,  Quain, 
and  Field,  JJ.')  was  delivered  bjr 

Field,  J.:  This  is  an  action  in  which  the  plaintiff  seeks 
to  recover  damages  for  the  loss  of  k  large  number  of  iron 
armor-plates  and  bolts,  which  were  lost  on  board  the  defen- 
dants' ship  Walamo,  on  a  voyage  from  Hull  to  Cronstadt. 

The  cause  was  tried  before  Blackburn,  J.,  at  Guildhall, 
at  the  sittings  after  Hilary  Term,  1876.  The  declaration 
contained  several  counts,  and  amongst  them  was  a  count 
alleging  that  the  defendants  had  warranted  that  the  ship 
should  be  seaworthy  and  reasonably  fit  to  carry  the  goods 

(»)  3  n.  &  C,  284 ;  33  L.  J.  (Ex.).  269.         (^)  6  M.  <fe  W.,  405. 

(«)  Law  Rep.,  3  W  C,  594.  (*)  E.  B.  A  E.,  1038;    27  L.  J.  (Q.B.), 

(3)  11  Ex.,  427 ;  25  L.  J.  (Ex.),  1.  441. 
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in  question,  and  alleged  that,  by  reason  of  a  breach  of  such 
warranty,  the  goods  were  lost.  There  was  also  a  count  upon 
the  bill  of  lading,  alleging  a  promise  to  deliver,  with  the 
exception  of  certain  perils,  &c.,  and  a  loss  not  within  any 
of  the  exceptions.  The  defendants  denied  the  warranty, 
and  also  alleged  that  the  cause  of  loss  was  within  some  of 
the  exceptions. 

On  the  trial  it  appeared  that  the  plaintiff,  who  was  an 
agent  of  the  Russian  Government,  had  entered  into  a  con- 
tract.with  the  defendants,  who  were  shipowners  at  Hull,  by 
which  the  defendants  undertook  to  ship  for  Cronstadt,  from 
time  to  time,  large  quantities  of  armor-plates,  which  the 
plaintiff  was  having  manufactured  in  this  country,  at  agreed 
i-ates  of  freight,  varying  according  to  the  season  of  the  year. 
The  other  terms  of  the  contract  are  not  material  to  the  points 
raised  before  us. 

Three  armor-plates  of  great  weight,  from  18  tons  to  15 
tons  weight  each,  were  delivered  by  the  plaintiffs  to  the  de- 
fendants for  shipment,  and  were  oy  them  shipped  on  the 
15th  of.  September  in  the  defendants'  own  steamship 
Walamo,  under  a  bill  of  lading,  containing  many  excep- 
tions. The  defendants  themselves  by  their  *own  [379 
servants  stowed  the  ship.  The  armor-plates  were  by  them 
placed  on  the  top  of  a  quantity  of  railway  iron,  and  then 
secured  there  by  wooden  shores.  There  was  a  conflict  of 
testimony  as  to  whether  this  was  or  was  not  a  proper  mode 
of  stowing  them.  It  was  not  disputed  that  the  steamship 
was  in  herself  a  good  ship,  but  it  was  contended  on  behalf 
of  the  plaintiff  that  the  mode  of  stowing  these  plates 
adopted  by  the  defendants  made  her  unseaworthy  on  this 
voyage.  On  getting  out  to  sea  she  encountered  bad  weather, 
the  wind  being  high  and  the  sea  rough,  and  she  rolled 
heavily.  There  was  conflicting  evidence  as  to  the  degree  of 
this  bad  weather,  and  the  cause  of  this  rolling  ;  the  plaintiff 
contending  that  the  wind  and  sea  were  no  ipore  than  at  that 
season  were  to  be  expected,  and  that  the  rolling  was  owing 
to  the  improper  stowage  of  the  vessel ;  the  defendants  con- 
tending that  there  was  an  unusual  storm  which  would  have 
made  any  ship,  however  well  stowed,  roll.  After  the  ship 
had  been  out  at  sea  for  some  hours,  one  of  the  armor-plates 
broke  loose  and  went  through  the  side  of  the  ship,  which, 
in  consequence,  went  down  m  deep  water  and  was  totally 
lost,  with  all  her  cargo  on  board. 

The  plaintiff's  contention  was,  that  the  breaking  loose  of 
the  plate  was,  because  it  was  improperly  stowed  and  secured  ; 
the  defendants',  that  it  was  a  direct  consequence  of  the 


414     •  QUEEN'S  BENCH  DIVISION.  [Vol  I. 

1876  Kopitoff  V.  Wilson. 

roughness  of  the  sea,  which  was  a  peril  excepted  in  the  bill 
of  lading.  These  contentions  raised  questions  of  fact  for 
the  jury.  Leave  was  reserved  at  the  close  of  the  case  to 
enter  a  nonsuit  if  the  exceptions  in  the  bill  of  lading  pro- 
tected the  defendants  under  the  circumstances. 

The  case  thus  was  left  to  the  jury.  The  learned  judge  told 
the  jury  as  a  matter  of  law,  and  not  as  a  question  for  them, 
that  a  shipowner  warrants  the  fitness  of  his  ship  when  she 
sails,  and  not  merely  that  he  will  honestly  and  bona  fide 
endeavor  to  make  her  fit,  and  after  explaining  to  the  jury 
what  ''  reasonably  fit ''  meant  with  reference  to  a  North  Sea 
voyage,  and  the  other  facts  in  the  case,  left  the  following 
questions  to  the  iury : 

Was  the  vessel  at  the  time  of  her  sailing  in  a  state,  as 
regards  the  stowing  and  receiving  of  these  plates,  reason- 
aoly  fit  to  encounter  the  ordinary  perils  tnat  might  be 
expected  on  a  voyage  at  that  season  from  Hull  to  Cron- 
stadt  ? 

Second.  If  she  was  not  in  a  fit  state,  was  the  loss  that 
380]  happened  ^caused  by  that  unfitness  ?  Th^se  ques- 
tions were  put  in  writing  and  handed  to  the  jury,  and  on 
that  paper  the  judge  put  in  writing  what  he  had  previously 
stated  in  his  summing  up,  that  they  were  "  to  understand 
(in  answering  this  second  question)  that  though  the  disaster 
would  not  have  happened  had  there  not  been  considerable 
sea,  yet  it  is  to  be  considered  as  caused  by  the  unfitness,  if 
they  (the  jurv)  think  that  the  plates  would  not  have  got 
adrift  when  they  did  had  the  stowage  been  such  as  to  put 
the  ship  in  a  fit  state." 

The  jury  answered  the  first  question  in  the  negative,  and 
the  second  in  the  affirmative,  rio  complaint  has  been  made 
as  to  these  findings  not  being  justified  by  the  evidence. 
Upon  these  findings  the  learned  judge  directed  a  verdict  to 
be  entered  for  the  plaintiJBf  for  the  agreed  amount,  £6,550, 
and  in  Easter  Term,  1875,  the  defendants  obtained  a  rule  to 
show  cause  why*a  nonsuit  should  not  be  entei-ed  pursuant 
to  the  leave  reserved,  or  why  there  should  not  be  a  new  trial 
on  the  ground  ''  that  the  learned  judge  misdirected  the  jury 
in  directing  them  that  there  was  an  absolute  obligation  on 
the  shipowner  to  make  his  ship  seaworthy  as  regards  the 
stowage,  and  that  he  would  be  liable  if,  in  consequence  of 
the  non-performance  of  that  obligation,  the  goods  should  be 
lost."  That  part  of  the  rule  which  prayed  for  a  nonsuit, 
although  not  expressly  abandoned  for  any  future  purpose, 
was  not  attempted  to  be  supported  before  us.  And  with 
regard  to  the  remaining  portion  of  the  rule  we  took  time  to 
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consider  our  judgment,  not  because  we  entertained  any 
doubt  as  to  the  correctness  of  the  direction  of  the  learned 
judge,  but  because  the  case  involved  considerations  which 
rendered  it  desirable  that  our  reasons  should  be  fully  and 
explicitly  stated. 

We  think  that  the  rule  must  be  discharged.  We  hold 
that,  in  whatever  wav  a  contract  for  the  conveyance  of  mer- 
chandise be  made,  where  there  is  no  agreement  to  the  con- 
trary, the  shipowner  is,  by  the  nature  of  the  contract, 
impliedly  and  necessarily  held  to  warrant  that  the  ship  is 
good,  and  is  in  a  condition  to  perform  the  voyage  then  about 
to  be  undertaken,  or,  in  ordinary  language,  is  seaworthy, 
that  is,  fit  to  meet  and  undergo  the  perils  of  the  sea  and 
other  incidental  risks  to  which  she  must  of  necessity  be  ex- 
posed in  the  course  of  the  voyage.  For  this  proposition 
we  have  *the  high  authority  of  Lord  Tenterden,  who  [381 
lays  it  down  in  the  first  edition  of  his  book,  published  in 
1802,  and  for  the  correctness  of  which  he  vouches,  Emerigon, 
Roccus,  and  other  eminent  writers  and  commentators  upon 
the  suject ;  Abbott  on  Shipping,  1st  ed.,  p.  146.  The  accu- 
racy of  the  proposition  thus  stated  in  1802  has  not,  that  we 
are  aware  of^  ever  been  brought  into  question  in  anv  of  the 
subsequent  editions,  or  of  the  numerous  text  books  since 
published  on  the  subject.  In  further  support  of  the  impli- 
cation of  such  a  warranty,  we  have  the  authority  of  Lord 
Ellenborough,  who,  in  the  case  of  Lyon  v.  Mells  (*),  lays  it 
down  that  it  is  a  part  of  the  contract  on  the  part  of  a  car- 
rier or  lighterman  implied  by  law,  that  his  vessel  is  tight  and 
fit  for  the  purpose  or  employment  for  which  he  offers  it ; 
and  although  it  is  true,  as  was  pointed  out  by  Mr.  Thesiger 
in  his  argument,  that  the  warranty  thus  expressed  by  Lord 
Ellenborough  is  expressed  in  terms  limiting  it  to  a  contract 
for  the  carriage  of  goods  by  a  person  holding  himself  forth 
as  the  owner  of  a  lighter  ready  to  carry  goods  for  hire,  the 
measure  of  liability  thus  laid  down  by  him  has  been  con- 
sidered generally  applicable  to  any  contract  for  carriage 
(per  Blackburn,  J.,  in  JReadhead  v.  Midland  Ry,  Co.  (), 
and  in  the  cases  of  Havelock  v.  Geddes{*)  and  Stanton  v. 
Michardson  (*),  and  in  the  Exchequer  Chamber  (*),  the 
judgment  in  which  has  recently  been  affirmed  in  the  House 
of  Lords),  was  actually  applied  to  contracts  for  carriage 
by  charterparty. 

In  further  support  of  this  proposition,  the  existence  of 

(»)  6  East,  428.  (*^  Law  Rep.,  7  C.  P.,  421. 

(«)  Law  Rep..  2  Q.  B.,  434,  (*)  Law  Rep.,  9  C.  P.,  890. 

(»)  10  East,  536. 
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such  a  warranty,  as  a  general  implication  arising  in  all  con- 
tracts of  shipment,  was  universally  recognized  or  assumed 
in  the  opinions  expressed  in  the  case  of  Oibson  v.  Small  (*). 

We  further  find  that  the  same  doctrine  obtains  in  the 
American  courts:  1  Parsons  on  Shipping,  p.  171.  It  ap- 
pears to  us  also  that  there  are  good  grounds  in  reason  and 
common  sense  for  holding  such  to  be  the  law.  It  is  well  and 
firmly  established  that  in  every  marine  voyage  policy  the 
assured  comes  under  an  implied  warranty  of  seaworthiness 
to  his  assurer,  and  if  we  were  to  hold  that  he  has  not  the 
benefit  of  a  similar  implication  in  the  contract  which  he 
382]  *makes  with  a  shipowner  for  the  carriage  of  his  goods, 
the  consequence  would  be  that  he  would  lose  that  com- 
plete indemnity  against  risk  and  loss  which  it  is  the  object 
and  purpose  to  give  him  by  the  two  contracts  taken  together. 
Holding,  as  we  now  do,  the  result  is  that  the  merchant,  by 
liis  contract  with  the  shipowner,  having  become  entitled  to 
have  a  ship  to  carry  his  goods  warranted  fit  for  that  pur- 
pose, and  to  meet  and  struggle  against  the  perils  of  the  sea, 
IS,  by  his  contract  of  assurance,  protected  against  the  dam- 
age arising  from  such  perils  acting  upon  a  seaworthy  ship. 

The  main  argument  addressed  to  us  on  the  part  of  the  de- 
fendants, however,  was  that  it  was  not  intended  by  the 
propositions  and  authorities  which  we  have  above  referred 
to  to  assert  the  existence  of  an  independent  implication  of 
warranty  applicable  to  every  contract  of  carriage  by  water, 
but  that  the  doctrine  thus  asserted  was  a  subordinate  part 
of  the  more  extensive  liability  attaching  to  carriers,  and 
that  inasmuch  as  the  latter  were  bound  to  carry  safely  and 
securelj''  (the  act  of  God  and  the  Queen's  enemies  alone 
excepted),  it  was  by  virtue  of  that  obligation,  and  not  of 
any  specific  contract  to  be  implied,  that  the  duty  arose. 
It  was  therefore  said  that  the  defendants,  not  being  common 
carriers,  there  was  no  room  for  any  such  implication  in  the 
present  case. 

But  we  have  already  pointed  out  that,  although  it  is 
strictly  true  that  Lord  EUenborough's  proposition  in  Lyon 
V.  3fells  (■)  is  in  its  terms  confined  to  carriers,  or  persons 
holding  themselves  forth  as  ready  to  carry,  the  principle 
itself  has  always  received  a  wider  application ;  and  in  the 
cases  of  Liver  Alkali  Company  v.  Johnson  ('),  and  Nugent 
V.  Smith  (*),  in  the  observations  of  the  courts,  the  existence 
of  the  warranty  in  question  on  the  party  of  a  shipowner  is 
asserted  with  reference  to  his  character  as  such,  and  not  as 

(>)  4  H.  L.  C  863.  (»)  Law  Rep.,  1  E.X.,  267;  9  Ex.,  888. 

O  6  East,  428.  (*)  1  C.  P.  D.,  19. 
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existing  only  in  those  cases  in  which  he  is  also  acting  as  a 
public  carrier. 

Mr.  Thesiger,  however,  in  his  able  argument,  mainly  and 
very  properly  relied  on  the  judgment  in  the  Exchequer 
Chamber  in  Readhead  v.  Midland  Ry.  Co.  (*).  The  point 
decided  in  that  case  *wa8  that  the  obligation  of  a  [383 
carrier  of  passengers  by  land  did  not  extend  so  far  as  to 
warrant  the  roadworthiness  of  the  carriage  supplied  by  him 
against  latent  defects,  and  did  not,  therefore,  directly  decide 
anything  as  to  the  obligation  of  a  carrier  by  sea  of  goods  to 
warrant  the  seaworthiness  of  his  ship  even  against  latent 
defects ;  but  we  think  Mr.  Thesiger  was  justified  in  saying 
that  the  reasoning  of  the  judgment  threw  doubt  upon  that 
position.  The  more  recent  case  of  Francis  v.  Cockrell  ('), 
also  in  the  Exchequer  Chamber,  we  think,  establishes  tnat 
the  obligation  or  warranty,  even  on  land,  extends  to  every- 
thing except  latent  defects,  which  could  not  by  any  reason- 
able diligence  or  skill  be  discovered.  In  the  case  now  before 
us  there  was  no  necessity  to  consider  the  law  as  to  latent 
defects,  or  to  direct  the  jury  on  that  point,  for  nothing  of 
the  sort  was  suggested. 

We  think  that  it  is  not  a  misdirection,  entitling  the  party 
against  whom  the  verdict  passei?  to  a  new  trial,  if  the  judge 
makes  an  inaccurate  statement  of  the  law  on  some  point  not 
involved  in  the  issue,  and  on  which  the  jury  required  no 
direction  \  and  conseouently  we  need  not  express  any  opin- 
ion on  this  point.  We  are  not,  however,  to  be  understood 
as  intimating  that  the  ruling  in  this. respect  was  wrong. 

Rule  discharged. 

Solicitors  for  plaintiff :    Hollams^  Son  &  Coward. 
Solicitors  for  defendants :  Lowless  <fe  Co, 

0)  Lftw  Rep.,  4  Q.  B.,  881.  O  Law  Rep.,  5  Q.  B.,  601. 
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pN  THE  COURT  OF  APPEAL.] 

*Dixx)N  V.  The  London  Small  Arms  Company  [384 
(Limited)  (*). 

PaUni — InfringemeiU^'RighU  of  Crown — Manufaeturs   of  Palenled  Artidea  under 
Contract  with  the  Groton. 

The  defendants  entered  into  a  contract  with  the  secretary  for  war,  acting  for  the 
Crown,  to  provide  aad  deliver  according  to  specifications,  18,000  rifles  at  a  certain 
price  each,  the  government  supplying  the  stock  and  the  tahe  for  the  barrel  of  each 

(0  Reversing  11  Eng.  Rep.,  198. 

16  Eng.  Rep.  53 
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piece.  The  defendants  made  and  delivered  the  rifles,  and  in  carrying  out  the  con- 
tract the  defendants  necessarily  infringed  a  patent  for  breach-action,  of  which  the 
Slaintiff  was  the  sole  assignee.  The  plaintin  brought  an  action  against  the  defen- 
ants  for  this  infringement : 

Hdd,  first,  affirming  Feather  y.  Reg.  (6  B.  A  S.,  257 ;  85  L.  J.  (Q.B.),  200),  that 
the  Crown,  under  letters  patent  in  the  «isual  form,  by  wanting  the  sole  and  exclusive 
user  of  the  patent  to  the  patentee,  left  untouched  the  right  of  the  Crown  itself  to  the 
use  of  the  patent. 

Secondly,  reversing  the  judgment  of  the  Queen's  Bench,  that  the  contract  of  the 
defendants  was  for  the  manufacture  of  the  rifles,  and  not  for  the  sale  of  rifl^  already 
manufactured ;  that  the  principle  of  FecUher  v.  Beg.^  therefore,  applied :  for  that  it 
was  immaterial  whether  the  manufacture  was  by  servants  of  the  Crown  or  through 
the  employment  of  an  independent  contractor,  in  either  case  the  user  of  the  patent 
was  the  user  of  the  Crown  itself;  and  Uie  defendants  were  therefore  entitled  to 
judgment 

Appeal  from  the  judgment  of  the  Court  of  Queen's  Bench 
in  favor  of  the  plaintiff  on  a  case  stated  by  an  arbitrator,  the 
court  to  draw  inferences  of  fact  (*). 

1.  The  plaintiff  is  the  managing  director  of  the  National 
Arms  and  Ammunition  Company  (Limited),  a  company 
established  for  the  manufacture  and  sale  of  small  arms, 
and,  amongst  others,  for  the  manufacture  of  the  Martini- 
Henry  rifles,  and  the  plaintiff  alleges  that  he  is  the  assignee 
of  the  several  letters  patent  mentioned  in  the  first  five  counts 
of  the  declaration,  and  that  he  is  duly  registered  as  the 
proprietor. 

2.  The  defendants  are  the  London  Small  Arms  Company 
(Limited),  a  company  established  under  the  Joint  Stock 
Companies  Acts,  1862  and  1867,  with  limited  liability,  for 
the  manufacture  and  sale  of  small  arms  to  the  public,  and 
carrying  on  their  business  at  Victoria  Park  Mills,  Old  Ford. 
385]  3.  This  action  is  brought  by  the  plaintiff,  as  such 
assignee,  for  the  alleged  infringement  by  the  defendants  of 
the  several  letters  patent  in  tne  manuiacture  of  the  rifles 
and  parts  of  rifles  hereinafter  mentioned. 

4.  For  the  purposes  of  this  case  the  defendants  admit 
the  validity  of  the  letters  patent  and  the  title  of  the  plain- 
tiff. , 

The  letters  patent  were  in  the  usual  form,  but  as  much 
argument  turned  on  the  particular  terms  it  is  necessary 
to  set  out  parts  of  the  letters  patent  for  the  Martini  breach- 
action. 

After  reciting  that  C.  K.  Prioleau  was  possessed  of  an  in- 
vention for  the  improvement  of  breech-loading  fire-arms, 
which  had  been  communicated  to  him  from  abroad  by  Mar- 
tini, the  Queen  granted — 

Unto  the  said  C.  K.  Prioleau,  his  executors,  administratoK  and  assigns,  Our 
especial  license,  full  power,  sole  privilege  and  authority,  that  he,  the  said  G.  K. 

(')  Law  Rep.,  10  Q.  B.,  180. 
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Prioleau,  Ac.,  by  himself  and  themselves,  or  by  his  and  their  deputy  or  depu- 
ties, servants  or  agents,  or  such  others  as  he,  &c.,  shall  at  any  time  agree  with 
and  no  others,  from  time  to  time,  and  at  all  times  hereafter  during  the  term  of 
years  herein  expressed,  shall  and  lawfully  may  make,  use,  exercise  and  vend 
the  said  invention  within  our  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Channel  Islands,  and  Isle  of  Man,  in  such  manner  as  to  him,  the  said  C.  K. 
Prioleau,  &c. ,  shall  in  his  or  their  discretion  seem  meet.  And  that  he,  the  said 
C.  K.  Prioleau,  his  executors,  administrators  and  assigns,  shall  and  lawfully 
may  liave  and  enjoy  the  whole  profit,  benefit,  commodity  and  advantage  from 
time  to  time  coming,  growing,  accruing,  and  arising  by  reason  of  the  said  inven- 
tion for  and  during  the  term  of  years  herein  mentioned,  to  have,  hold,  exercise, 
and  enjoy  the  said  licenses,  powers,  privileges  and  advantages  hereinbefore 
granted,  or  mentioned  to  be  granted,  unto  the  said  C.  K.  Prioleau,  his  execu- 
tors, administrators  and  assigns  for  the  full  term  of  fourteen  years  from  the 
day  of  the  date  of  these  presents  (81  October,  1871),  next  and  immediately 
ensuing,  according  to  the  statute  in  such  case  made  and  provided. 

Then  followed  the  usual  prohibition  against  ''any  person, 
bodies  politic  and  corporate,  and  all  other  our  subjects 
within  tile  United  Kingdom,"  &c.,  using  the  invention  dur- 
ing the  above  term.  There  were  also  the  usual  provisos; 
one  being  as  follows  : 

And  also  if  the  said  Charles  Euhn  Prioleau,  his  executors,  administrators  or 
assigns,  shall  not  supply,  or  cause  to  be  supplied  for  our  service,  all  such 
articles  of  the  said  invention  as  he  or  they  shall  be  required  to  supply,  by  the 
oflScers  or  commissioners  administerinef  the  department  of  our  service,  for  the 
use  of  which  the  same  shall  be  required  in  such  manner,  and  at  such  times, 
and  at  and  upon  such  reasonable  prices  and  terms  as  shall  be  settled  for  that 
purpose,  by  the  said  ofiScers  or  commissioners  requiring  the  same  :  That  then, 
or  i^  any  of  the  said  *case8,  these  our  letters  patent,  and  all  liberties  [386 
and  advantages  whatsoever  hereby  granted  shall  utterly  cease,  determine  and 
become  void,  anything  hereinbefore  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

6.  The  acts  complained  of  as  infringements  are  as  fol- 
lows :  On  the  16th  of  April,  1872,  the  defendants  tendered 
to  the  secretary  of  state  for  war  for  the  supply  for  the  pub- 
lic service  of  13,875  Martini-Henry  rifles,  and  on  the  29th 
of  April,  1872,  the  tender  was  accepted  by  the  secretary  of 
state,  and  a  contract  was  entered  into  at  the  price  and  on 
the  terms  mentioned  in  it. 

Tender  for  rifles.     Terms  and  conditions  of  the  contract : 

1.  The  articles  requfred  are  to  be  of  the  qualities  and  sorts  described,  and 
equal  in  all  respects  to  the  patterns,  or  samples  and  specifications,  which  may 
be  inspected,  on  application,  as  herein  directed  ;  and  to  be  delivered  by  the 
contractor  at  his  own  expense,  in  times  specified,  into  the  charge  of  the  officer 
at  the  station  named,  accompanied  by  an  invoice  in  duplicate,  and  no  article 
that  is  rejected  under  s.  2  shall  be  considered  as  haying  been  delivered  under 
the  contract. 

2.  Previous  to  the  articles  being  received  into  store,  they  will  be  examined 
by  the  officer  or  officers  appointed  for  that  service,  and  if  found  inferior  or 
defective  in  quality,  they  will  be  rejected,  and  the  contractor  is  to  remove  the 
same  at  his  own  expense  within  ten  days  after  he  is  required  so  to  do,  without 
any  allowance  being  made  to  him  for  such  rejected  articles. 

8.  Samples  will  be  lent  to  the  party  whose  tender  may  be  accepted,  upoa 
payment  of  a  deposit.    The  samples  to  be  returned  with  the  supply,  when  the 
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deposit  will  be  repaid.  The  contractor  should  carefully  compare  the  samples 
lent  with  the  standard  patterns,  and  understand  that  the  specification  and  the 
standard  patterns  alone  will  govern  the  reception  or  rejection  of  the  supply. 

4  The  stores  will  be  inspected  within  thirty  days  from  their  delivery  (except 
in  such  cases  where  a  longer  period  may  be  stated  in  the  specification),  and  a 
certificate  passed  to  the  accountant-general,  within  ten  days  afterwards,  for 
such  quantities  as  may  have  been  found  of  proper  quality. 

There  were  other  terms  which  are  immaterial.  And  at 
the  end  the  defendants,  by  their  managing  director,  signed 
the  following : 

We,  the  undersigned,  do  hereby  agree  and  bind  ourselves  to  provide  and 
deliver  the  articles  enumerated  in  the  list  or  schedule,  hereunto  annexed,  to 
which  we  have  afiSxed  prices,  within  the  period  specified,  in  said  schedule,  and 
we  do  hereby  agree  to  abide  by  and  fulfil  all  the  terms  and  conditions  above 
mentioned,  or  in  default  thereof  to  forfeit  and  pay  to  Her  Majesty,  her  heirs  or 
successors,  such  penalties  or  sums  of  money  as  are  above  mentioned.  16  April, 
1872. 

The  schedule  was  as  follows  : 

GorUrol  Office,  Tower,  8/3/72. 

13,875  rifles  Martini-Henry,  without  swords,  bayonets  or  scabbards,  at  £3  10a. 
each,  less  78.  6d.  each  for  steel  tube,  and  2s.  2d.  each  for  stock. 

Patterns  and  specifications  to  be  seen  at  the  Royal  Small  Anns  Factory, 
Enfield. 

387]  ^Materials  for  barrels  and  stocks  will  be  issued  from  the  government 
stores. 

The  viewing,  as  required  by  specification  during  the  process  of  manufacture, 
will  take  place  at  Old  Ford,  Bow,  E.  "* 

The  arms  are  to  be  taken  over  by  the  superintendent.  Royal  Small  Arms  Fac- 
tory, at  the  company's  manufactory,  at  Old  Ford. 

The  deliveries  of  these  rifles  are  to  commence  six  months  after  receipt  of 
correct  patterns  and  gauges,  and  to  proceed  at  the  rate  of  1,200  per  month. 

5,475  to  be  completed  by  the  1st  of  March,  1873,  and  the  whole  by  Ist  Janu- 
ary, 1874,  or  sooner  if  required. 

6.  The  defendants,  in  pursuance  and  performance  of  the 
contract,  made,  manufactured  and  delivered,  according  to 
the  terms  stated  in  the  contract,  a  portion  of  the  13,875 
Martini-Henry  rifles,  which  were  accepted  from  the  defen- 
dants by  the  secretary  for  war  for  the  use  of  Her  Majesty 
and  the  public  service,  and  the  defendants  have  been  paid 
for  a  part  of  the  rifles  so  made,  manufactured  and  delivered. 
For  the  purpose  of  this  case,  the  defendants  agree  that  the 
rifles  so  manufactured  for  and  accepted  by  the  secretary  of 
state  under  the  contract  would,  but  for  the  fact  that  they* 
were  manufactured  and  delivered  to  the  secretary  of  state 
for  the  public  service  and  use  of  Her  Majesty,  and  under 
the  said  contract,  have  been  infringements  of  the  plaintiffs 
letters  patent. 

7.  Up  to  the  time  when  the  question,  in  what  respect  the 
rights  of  the  Crown  are  affected  by  the  grant  of  letters 
patent  for  inventions,  was  raised  in  the  cases  of  Clare  v. 
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Meg.  (')  and  Feather  v.  Beg.  Q,  it  had  been  the  practice  in 
many  cases  where  patented  inventions  were  used  for  the 
public  service  in  any  of  the  government  departments,  for 
the  patentees,  who  were  in  most  instances  the  inventors, 
to  be  remunerated  by  direction  of  the  ministers  or  officers 
of  the  Crown  administering  such  departments,  and  licenses 
were  granted  to  and  taken  by  the  said  ministers  or  officers 
of  the  Crown,  which  licenses  in  many  cases  were  granted 
on  terms,  that  even  where  the  patented  articles  were  made 
in  the  government  establishments,  royalties  should  be  paid 
thereon  in  the  same  way  as  though  the  use  had  been  by 

Srivate  individuals.  On  several  occasions  the  Attomey- 
eneral,  appearing  for  and  on  behalf  of  the  Crown,  on  an 
application  for  the  prolongation  of  a  patent  before  the  Ju- 
dicial Committee  of  the  Privy  Council,  has  applied  to  the 
committee  for  the  insertion,  m  the  renewed  patent,  of  a 
condition  *that  the  Crown  should  have  the  right  to  [388 
use  the  invention  without  payment  of  any  royalty,  which 
application  has  been  in  some  instances  refused  by  the  Judi- 
cial Committee. 

The  question  for  the  opinion  of  the  court  was,  whether 
under  the  above  circumstances  the  plaintifE  is  entitled  to 
recover  against  the  defendants  for  inmngement  of  either  of 
the  patents. 

Feb.  10.  Sir  /.  Holk&r,  A.G.  (with  him  C.  Bowen\  for 
the  defendants :  The  Court  of  Queen's  Bench  assumed  that 
the  decision  in  Feather  v.  Reg.  (")  was  right,  namely,  that 
the  Crown  by  the  grant  of  letters  patent  did  not  exclude 
itself  from  the  use  of  the  patented  article ;  and  that  this  ex- 
tended to  the  manufacture  of  the  article  by  the  servants  of 
the  Crown  in  the  government  workshops ;  but  thev  held 
that  it  did  not  extend  to  the  case  of  a  contract  by  the 
Crown  for  the  supply  by  an  independent  contractor  of  the 
patented  article ;  and  they  held  that  it  made  no  difference 
whether  the  contract  was  for  the  supply  of  the  article 
already  made,  or  for  the  future  manufacture  of  the  article. 
It  is  not  necessary  to  argue  more  than  this,  assuming 
Feather  v.  Reg.  (')  to  be  good  law :  first,  it  is  clear  from  the 
facts  and  documents  in  the  case  that  this  was  a  contract  for 
the  future  manufacture  of  rifles ;  and,  secondly,  therefore 
the  principle  in  Feather  v.  Reg.  (")  applies  ;  for  there  can 
be  no  distinction  whether  the  Crown  orders  its  own  servants 
to  manufacture,  or  gets  its  agent,  an  independent  con- 
tractor, to  do  so ;  in  either  case  the  manufacture  is  by  the 
Crown. 

(')  Not  reported.  («)  6  B.  A  S.,  257;  35  L.  J.  (Q.B.),  200. 
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Feb.  10,  14,  26.  Sir  W.  V.  Har court,  Q.C.,  and  A%Um^ 
Q.C.  (with  them  M(icrory\  for  the  plaintiff :  This  is  a  con- 
tract to  provide  and  deliver,  not  to  manufacture  ;  but  there 
is  no  real  distinctipn,  and  the  Court  of  Queen's  Bench  so 
held.  The  real  distinction  is  whether  the  defendants  were 
contractors  or  servants,  and,  as  they  manufactured  at  their 
own  risk — for  the  rifles  might  be  rejected  if  not  approved — 
it  is  clear  they  were  manufacturing  as  contractors,  and 
contractors  of  such  a  nature  as  not  to  be  the  mere  agents 
of  the  Crown  in  the  manufacture,  so  that  the  privilege  of 
the  Crown,  if  such  there  be,  does  not  extend  to  them. 
389]  Secondly,  Feather  v.  *Reg.  (*)  cannot  be  supported. 
It  niay  be  observed  that  if  the  logical  conclusion  from 
Feather  v.  Reg.  (*)  is  that  the  contractor  who  contracts  to 
manufacture  tor  the  Crown  is  in  the  same  position  as  a  ser- 
vant, then  the  decision  of  the  Court  of  Queen's  Bench  in 
the  present  case  has  overruled  the  previous  decision  in 
Feather  v.  Reg.  (*).  The  form  of  the  patent,  both  the 
granting  and  prohibitory  part,  shows  that  the  user  bv  the 
Crown  IS  not  intended  to  be  exempted ;  and  this  is  still  fur- 
ther shown  by  the  proviso  near  the  end  for  the  cession  of 
the  patent  if  the  patentee  does  not  suppl}^  the  articles  of 
invention  to  the  Crown  in  such  numbers  as  it  may  require ; 
for  if  the  Crown  had  retained  the  general  right  of  user,  this 
clause  would  have  been  unnecessary.  It  is  also  to  be  ob- 
served that  the  grant  is  for  a  good  consideration,  that  the 
patentee  will  make  public  the  invention  for  the  use  of  the 
public,  so  that  it  shall  become  the  property  of  the  public  at 
the  end  of  the  term ;  the  usual  doctrine,  therefore,  as  to 
prerogative  grants  by  the  Crown  does  not  apply  to  this 
case.  FThey  referred  to  Prince  Albert  v.  Strange  ("),  Millar 
V.  Tayt^rif)^  and  2  Stephen  Com.,  p.  651.] 

C.  Bowen,  in  reply. 

Kelly,  C.B.:  This  is  an  action  for  the  infringement  of  a 
patent  for  the  exclusive  manufacture  and  use  of  the  Martini 
breech-action  to  be  applied  to  rifles.  For  the  purposes  of 
the  case  the  patent  is  to  be  taken  as  valid,  and  the  plaintiff 
as  the  assignee,  and  the  defendants  are  to  be  taken  to  have 
infringed  it,  so  that  judgment  must  go  against  them  unless 
their  defence  is  valid.  Their  answer  to  the  plaintiff  is  that 
they  claim  to  justify  their  acts,  which  would  otherwise  have 
been  infringements  of  the  plaintiff's  patent,  as  acts  done  un- 
der the  authority  of  the  Crown.  They  say  they  manufac- 
tured these  rifles  under  the  express  direction  of  the  Crown, 

0)  6  B.  A  a,  257 ;  35  L.  J.  (Q.B.).  200.  («)  2  Do  G.  A  S.,  at  p.  695. 

C*)  4  Bur.,  2303. 
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under  contract  indeed  with  the  Crown,  but  also  under  the 
eniployment  of  the  Crown. 

Upon  this  defence  two  questions  arise.  The  first  is, 
whether  the  Crown  is  bound  by  any  provisions  in  any  act 
of  Parliament  under  which  patents  are  granted,  that  is, 
whether  the  sovereign,  without  *an  express  reser-  [390 
vation  to  herself,  has  the  right  to  use  the  patent  exactly  as 
the  patentee  himself,  without  his  permission  or  license,  and 
without  making  any  compensation  ? 

The  grouna  on  which  1  am  of  opinion  that  such  a  right 
exists,  is  that  the  Crown  is  not  bound  by  any  act  of  Parlia- 
ment unless  it  is  either  expressljr  named  or  referred  to  in 
such  terms  as  by  necessary  implication  to  show  that  it  was 
intended  to  include  the  Crown.  The  Crown  is  not  named 
in  this  patent  in  anv  such  terms  as  to  lead  to  such  an  impli- 
cation ;  and  therefore,  upon  that  ground  alone,  I  am  of 
opinion  that  the  Crown  is  not  restrained  from  the  unlimited 
exercise  of  the  right  to  manufacture  the  article  for  the 
manufacture  of  which  the  patent  was  granted. 

But  further,  there  is  also  the  maxim,  which  is  said  to  be 
the  chief  foundation  of  the  decision  in  Feather  v.  Reg,  (*), 
namely,  that  letters  patent,  being  a  grant  by  the  Crown, 
should  be  construed  most  favorably  to  the  Crown,  the 
grantor,  and  against  the  patentee,  the  grantee ;  differing  in 
that  respect  from  the  construction  put,  in  general,  upon 
grants  as  between  subject  and  subject. 

These  being  the  general  principles  governing  the  construc- 
tion of  a  grant  of  patents,  as  of  every  grant  of  the  Crown, 
whether  under  statute  or  at  common  law,  or  by  virtue  of 
the  Crown's  prerogative,  we  have  to  consider  whether  the 
case  of  Feather  v.  Beg.  (*)  is  not  decisive  upon  the  whole 
question  in  this  case. 

This  patent  having  been  granted  by  the  Queen  in  the 
usual  terms,  we  have  to  consider,  whetner  that  case  is  not 
conclusive,  upon  one  or  both  of  the  grounds  or  maxims  I  have 
already  adverted  to,  that  the  Crown  has,  without  express 
words,  in  efifect  reserved  to  itself  the  use  of  the  patent  at  its 
free  will  and  pleasure,  without  any  restriction  or  compen- 
sation to  the  patentee. 

But  before  I  refer,  which  I  shall  do  very  briefly,  to  the 
language  of  the  court  on  the  general  proposition,  I  would 
advert  to  the  point  made  as  to  the  proviso  in  these  letters 
patent,  which  is  founded  on  the  maxim,  eocpressio  unius 
est  exclusio  alteritis.  Now  there  was  a  similar  proviso  in 
the  letters  patent  in  Feather  v.  Beg.  (*),  not  only  a  grant  in 
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the  strongest  terms  of  the  sole  and  exclusive  use  of  the 
patent  bv  the  patentee  himself,  but  a  proviso  or  condition  that 
391]  the  patentee  should  supply  the  patented  article  *for 
the  use  of  tne  Crown  on  such  terms  as  should  be  settled  by 
the  officers  of  the  Crown  ;  and  it  was  argued,  with  some 
semblance  of  an  argument,  that  on  the  above  principle  the 
introduction  of  this  clause  must  have  the  effect  of  excluding 
the  general  right  of  the  Crown.  But  the  court  gave  no 
weight  to  that  argument. 

I  need  not  go  at  length  into  the  facts  of  that  case.  The 
terms  of  the  patent  were  as  favorable  to  the  patentee  as  can 
well  be  imagined;  and  aft^r  all  the  arguments  had  been 
urged,  and  all  the  cases  referred  to  bearing  on  the  subject, 
we  find  the  court  saying  this:  "Our  view  as  to  the  con- 
struction to  be  put  on  the  terms  of  a  fp^nt  of  this  nature 
becomes  materially  confirmed  by  what  is  clearly  settled  to 
be  the  law  in  respect  of  another  class  of  grants  emanating 
from  the  same  branch  of  the  prerogative.  By  virtue  of  its 
authority  in  matters  of  trad!e  and  commerce,  the  Crown, 
from  a  very  early  period,  exercised  the  power  of  granting 
to  individuals  the  right  of  holding  fairs  and  markets,  and, 
as  incidental  thereto,  of  taking  tolls.  Now  it  is  clear  that, 
however  general  and  universal  03^  the  terms  of  the  grant  the 
right  to  take  toll  may  be  as  against  the  rest  of  the  world, 
tlie.  Crown  will  nevertheless  be  exempt  from  toll ;"  and  in 
support  of  this,  2  Inst.  221,  and  Com.  Dig.,  tit.  Toll  (G.  1), 
are  referred  to,  and  the  judgment  proceeds  :  ''This  appears 
strong  to  show  that  in  granting  a  privilege,  otherwise  of 
universal  application,  the  Crown  will  not  be  bound,  unless 
it  expressly  declares  its  intention  to  that  effect ;  and  that 
grants  of  privilege,  however  general  in  their  terms,  can,  in 
the  absence  of  express  words  to  bind  the  Crown,  be  taken 
only  as  conferring  the  privilege  as  against  the  subject,  ex- 
clusive of  the  Crown*'  (*).  That  is  really  conclusive  of  the 
whole  question.  There  is  the  language  of  the  court,  clearly 
deciding  that  the  Crown  will  not  be  bound  unless  it  ex- 
pressly declares  its  intention  to  be  bound. 

We  have  now  to  consider  whether  the  present  case  is  dis- 
tinguishable from  Feather  v.  Reg,  (*),  and  in  looking 
through  the  arguments  and  judgments  of  the  court  I  am  at 
a  loss  to  see  what  the  distinction  can  be.  I  may  observe  in 
passing,  that  although  we  are  now  asked  to  overrule  Feather 
V.  Reg.  (*),  when  the  case  was  before  the  Queen's  Bench 
392]    not  a  single  judge  threw  out  *a  word  of  disapproval 
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of  that  case.  However,  the  Lord  Chief  Justice  makes  this 
distinction,  aftey  saying  that  Feather  v.  Heg.  (*)  decided 
that  there  was  nothing  in  a  grant  of  letters  patent  to  exclude 
the  Crown  itself  from  the  use  of  the  patented  article,  he 
says:  "But  this  case  is  very  different.  The  manufacturer 
in  this  case  entered  into  a  contract  to  furnish  certain  articles. 
To  my  mind  there  is  nothing  in  principle  which  creates  any 
difference  between  articles  sold  to  the  Crown  and  articles 
manufactured  under  a  contract  for  the  use  of  the  Crown"  (*). 
But  I  think  there  is  this  obvious  distinction :  If  a  man  were 
to  contract  to  supply  13,000  of  these  patented  rifles  to  th6 
Crown  for  a  certain  sum,  he  must  either  have  purchased 
them  himself,  in  which  case  he  would  have  paid  directly  or 
indirectly  the  patentee,  or  he  must,  with  or  without  the 
authority  of  the  patentee,  have  manufactured  them  himself, 
in  which  latter  case  he  would  have  been  guiltv  of  an  in- 
fringement of  the  patent.  But  the  case  is  surely  different 
where  the  manufacture  of  the  patented  articles  has  been 
itself  effected  under  a  contract  with,  and  by  the  direction 
and  authority  of,  the  Crown.  And  the  question,  therefore, 
arises,  whether  the  defendants'  contract  with  the  secretary 
for  war  was  a  mere  contract  of  sale  and  purchase,  or  a  con- 
tract for  the  manufacture  by  the  defendants  of  these  13,000 
rifles.  Now,  though  there  are  general  words  in  the  tender, 
that  the  defendants  ''agree  to  provide  and  deliver,"  which 
may  be  ambiguous,  and  would  allow  of  either  construction, 
yet  it  is  impossible  to  read  the  second,  third,  and  fourth 
clauses  without  seeing  that  it  is  a  direct  authority  from  the 
Crown,  through  the  secretary  for  war,  to  manufacture  these 
rifles.  It  is  expressly  stated  in  the  case  that  "  the  defen- 
dants, under  and  in  pursuance  and  in  performance  of  the 
said  contract  on  their  part,  made^  manufactured^  and  deliv- 
ered, according  to  the  terms  stated,  a  portion  of  the  said 
number  of  13,875  Martini- Henrv  rifles,  which  said  rifles 
were  accepted  by  the  secretary  for  war  for  the  use  of  Her 
Majesty  and  the  public  service,  and  the  defendants  have 
been  paid  for  the  same  rifles  so  made^  Toanufactured^  and 
delivered."  Without  more,  I  should  say,  if  the  case  rested 
there,  that  it  was  a  case  in  which  the  Crown  directly  em- 
ployed the  company  to  manufacture  13,000  rifles,  and  that 
there  was  no  difference  in  contemplation  *of  law  [393 
between  the  Queen  manufacturing  tnese  rifles  herself,  that 
is,  in  the  workshops  belonging  to  the  government,  or  by  an 
independent  manufacturer  or  contractor:  for  neither  the 
Quften  nor  her  officers  can  manufacture  with  their  own  hands, 
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and  the  Crown  does  in  effect  use  the  patent  itself  where  the 
Queen  by  her  officers  directs  either  her  owji  servants  or  in- 
dependent persons  to  manufacture  the  article  for  her  use. 
But  when  we  look  at  the  schedule  at  the  foot  of  the  tender, 
the  matter  is  made  still  clearer.  For,  the  defendants  hav- 
ing agreed  to  provide  and  deliver  the  articles  enumerated  in 
the  list  or  scnedule  annexed,  to  which  they  had  affixed 
prices,  within  the  period  specified,  we  find  in  the  schedule  : 
''13,875  rifles,  Martini-Henry,  without  sword  bayonets  or 
scabbards,  at  £3  10^.  each,  less  7s,  6d.  each  for  steel  tube 
and  2*.  2d.  for  stock.  Pattern  and  specifica.tions  at  the 
Royal  Small  Arms  Factory,  Enfield.  Materials  for  barrels 
and  stocks  will  be  found  from  the  government  stores." 
So  that  the  most  bulky  part  of  the  rifles,  if  not  the  most 
important,  the  barrels  and  stocks,  are  furnished  by  the 
Crown,  and  the  defendants  are  employed  to  manufacture  or 
work  upon  these,  and  complete  the  perfect  rifle  for  the 
Crown.  What  can  be  clearer  than  that  the  defendants' 
contract  is  one  of  manufacture?  Under  these  circum- 
stances, what  question  might  arise  if  this  had  been  a  mere 
contract  for  sale  and  purchase  we  need  not  inquire.  We 
have  the  Queen,  through  the  secretary  for  war,  authorizing, 
directing,  and  contracting  with  the  defendants  for  the  manu- 
facture of  these  rifles,  formed  of  a  great  number  of  com- 
ponent parts ;  and  I  am  utterly  at  a  loss  to  conceive  what 
difference  there  is  between  that  being  done  by  a  firm  or 
company,  or  any  other  contractor,  and  by  100  workmen, 
under  some  superintendent  paid  for  the  purpose,  in  one  of 
the  government  factories.  The  case,  therefore,  appears  to 
me    to  fall  directly  within  the   principle  of  Feather  v. 

I  would  observe,  in  conclusion,  that  this  power  in  the 
Queen,  like  all  other  branches  of  the  prerogative,  is  for  the 
benefit  of  the  public.  That  power  is  of  the  very  highest  im- 
portance to  the  very  first  requirements  of  the  nation.  Sup- 
Sosing  a  war  to  break  out,  it  may  be  of  the  greatest 
94]  importance  that  100,000  rifles  *8hould  be  supplied 
with  the  least  possible  delay  to  enable  our  armies  to  take 
the  fleld,  and  without  waiting  until  one  patentee  could  sup- 
ply one  part  and  another  patentee  another  part.  It  is, 
therefore,  greatly  for  the  benefit  of  the  nation  itself  that  the 
Crown  should  have  the  power  to  take  into  its  own  hands 
the  entire  manufacture,  irrespective  of  the  rights  of  paten- 
tees. 

I  hold,  therefore,  that  the  law  is  as  I  have  endeavored  to 
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lay  it  down;  and  the  consequence  is,  that  this,  being  a 
manufacture  by  the  direction  of  the  Crowo,  is  really  and  in 
eflfect  a  manufacture  by  the  Crown  itself,  and  is  privileged  ; 
and  the  defendants,  who  have  been  the  instruments  oi  the 
Crown  in  the  manufacture,  are  within  the  immunity  and 
prerogative  of  the  Crown  and  exempt  from  any  action  or 
claim  at  the  suit  of  the  patentee. 

James,  L.  J.:  I  am  oi  the  same  opinion.  Whatever  may 
have  been  the  ideas  prevalent  tn  tne  public  mind,  and  in 
certain  legal  minds,  as  to  the  extent  of  the  obligation  of  the 
Crown  with  respect  to  the  rights  of  patentees  before  the  case 
of  Feather  v.  Meg.  (*),  it  appears  to  me,  when  the  question 
once  was  raised  ior  decision  before  a  legal  tribunal  in  this 
country,  it  would  have  been  impossible  for  any  lawyer  to 
arrive,  at  any  other  conclusion  tnan  that  which  the  Court 
of  Queen's  ]6ench  came  to  in  that  case,  having  due  regard 
to  the  well-established  principles  which  have  at  all'  times 
prevailed  in  this  country  as  to  the  construction  of  grants  of 
the  Crown,  and  as  to  the  construction  of  acts  of  Parliament, 
by  which  the  Crown  is  supposed,  and  might  be  supposed, 
to  be  bound.  I  say  it  seems  to  me  that  the  moment  the 
question  was  raised  and  stated  as  a  mere  legal  question  for 
tne  decision  of  a  legal  tribunal,  it  was  impossible  to  hold 
that  there  is  anything  in  any  letters  patent  which  extended 
to  the  Crown  itself  the  prohibition  or  injunction  which  the 
Crown,  by  letters  patent,  imposed  upon  its  subjects,  or  any- 
thing by  which  the  Crown  could  be  supix)sed  to  be  entering 
into  a  covenant  or  bargain  with  the  patentee  that  the  Crown 
was  not  itself  to  use  the  invention. 

It  appears  to  me  that  Feather  v.  Reg.  (*)  was  decided 
upon  principles  impossible  to  be  questioned,  and  that  that 
case  is  now  a  binding  authority.  Starting  with  that,  it  ap- 
pears to  me  that  the  *decision  of  Dixon  v.  London  [3y5 
Small  Arms  Co.  (")  which  we  have  to  deal  with  (with  all 
respect  to  the  learned  judges  who  decided  it),  is  a  decision 
which  is  given  in  violation  of  what,  it  appears  to  me,  are 
equally  well-settled  principles  of  law  in  this  country.  It 
has  been  settled  in  all  kinds  of  cases  that  what  a  person 
may  lawfully  do  himself  he  may  lawfully  do  by  his  attor- 
ney, his  bailiflf,  his  contractor,  his  agent,  his  servant,  his 
workman,  and  it  is  a  sufficient  plea  in  certain  cases  that  the 
thing  was  done  by  the  authority,  at  the  request,  or  on  be- 
half of  the  person  who  had  a  legal  right  to  do  it.  Almost 
every  great  work  in  this  country  is  done  by  contractors, 
who  act  under  the  authority  of  the  bodies  who  have  received 
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authority  from  Parliament  to  do  what  is  required  to  be 
done.  «^ 

If  it  be  the  case,  as  it  appears  to  me  to  be  the  case  here, 
that  what  was  done  was  done  by  the  authority,  and  the  ex- . 
press  authority,  for  the  use  and  for  the  benefit  of  the  Crown, 
it  is,  in  my  mind,  merely  saying  that  it  was  done  by  the 
Crown.  The  Crown  has  done  it  by  such  person  or  persons, 
in  such  a  way,  and  under  such  circumstances  as  the  officers 
of  the  Crown  thought  fit  t©  do  it.  When  it  was  stated  in 
the  Court  of  Queeirs  Bench  that  there  was  nothing  in  prin- 
ciple that  created  any  difference  between  articles  sold  to  the 
Crown  and  articles  manufactured  under  a  contract  for  the 
use  of  the  Crown, — I  say  it  with  all  unfeigned  deference 
and  respect  for  those  who  so  stated, — it  appears  to  me  there 
is  a  difference  between  an  affirmative  and  a  negative  in  the 
two  propositions ;  because  in  the  one  case  the  man  would  be 
able  to  allege  with  truth  that  he  has  done  it  at  the  request 
or  by  the  command  and  for  the  use  of  the  Crown,  in  the 
other  case  he  would  not  be  able  to  allege  that  he  had  so 
done  it.  He  could  only  prove  that  he  had  done  it  for  his 
own  use  on  speculation,  and  the  wrong  which  he  had  com- 
mitted would  not  be  purged  by  the  fact  that  the  Crown  or 
the  Crown's  servants  had  subsec[uentlv  made  an  indepen- 
dent bargain  with  him  for  the  articles  already  made. 

It  appears  to  me  there  is  this  distinction :  in  the  one  case 
it  is  a  manufacture  for  themselves ;  in  the  other  case  it  is  pre- 
cisely the  same,  it  seems  to  me,  as  if  the  Crown  had  hired 
the  defendants'  warehouse  and  their  servants,  and  had  so 
396]  employed  the  defendants  *to  manufacture  for  them. 
For  whether  the  Crown  pays  a  sum  for  the  article  manu- 
factured in  the  workshop  in.  gross,  or  pays  a  sum  for  the 
servant,  and  pays  somebody  for  superintending  it,  it  seems 
to  me  the  same  thing.  That  is,  the  articles  themselves  are 
made,  manufactured,  and  delivered  by  the  order  and  for  the 
use  of  the  Crown,  and  therefore  they  are  within  the  right  of 
the  Crown  to  manufacture  for  its  own  use. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  I  entirely 
concur  with  the  reasons  gived  in  the  case  of  Feather  v. 
Reg,  (*)  for  that  judgment.  It  appears  to  me  necessarily  to 
follow  from  the  well-established  rule  of  law,  that  in  the  con- 
struction of  acts  of  Parliametit,  and  in  the  construction  of 
grants  by  the  Crown,  the  Crown  is  not  bound  unless  ex- 
pressly mentioned.  By  which  I  understand  that  an  act  of 
l^arliament  or  a  grant  professing  to  bind  all  persons  in  gen- 
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eral  is  not  sufficient  to  bind  the  Crown,  but  that  it  must  in 
terms  say  that  it  is  intended  to  be  applicable  to  the  case  of 
the  Crown.  I  can  see  no  reason  why  the  grant  of  letters 
patent  is  not  to  be  construed  like  all  other  grants  on  behalf 
of  the  Crown. 

It  is  said  that  it  amounts  to  a  contract  between  the  gov- 
ernment and  the  patentee,  and  that  consideration  is  given. 
No  doubt  for  certain  purposes  learned  judges  in  consider- 
ing patents  have  treated  them  as  if  they  were  contracts,  but 
when  you  look  at  the  patent  itself,  it  professes  to  be  a  grant, 
stating  that  the  patentee  has  found  out  a  certain  invention, 
and  it  would  be  a  benefit  to  the  public  that  he  should  have 
letters  patent ;  and  then  there  is  a  grant  which  purports  in 
terms  to  be  a  grant  from  the  Crown,  and  that  grant  is  made 
subject  to  a  variety  of  conditions,  ujkju  the  non-compliance 
with  which  the  patent  is  to  be  forfeited.  The  patentee  does 
not  bind  himself  to  do  anything,  but  certain  conditions  are 
imposed  by  the  Crown,  upon  non-compliance  with  which 
the  patent  is  lost.  Almost  the  entire  argument  which  has 
been  presented  to  us  for  the  purpose  of  showing  that  it  is  in 
the  nature  of  a  contract,  and  for  the  purpose  of  showing  that 
it  was  intended  to  bind  the  Crown,  has  depended  upon  those 
conditions.  But  most  of  those  conditions  (I  rather  think 
almost  all  of  them)  have  been  inserted  in  letters  patent  from 
time  to  time  since  tlie  Statute  *of  Monop^ies.  And  [39^ 
it  is  perfectly  obvious  that,  if  the  Crown  would  not  nave 
been  bound  by  a  patent  granted  the  day  after  the  Statute  of 
Monoplies.  had  passed,  and  when  there  were  no  conditions 
at  all,  the  mere  fact  that,  out  of  precaution  and  for  the 
benefit  of  the  public,  the  Crown  has  since  thought  fit  to  in- 
sert a  number  of  conditions  in  the  letters  patent,  cannot 
alter  the  construction  which  previously  prevailed,  and  make 
that,  a  grant  binding  the  Crown  which  previously  was  a 
grant  only  binding  the  subjects  of  the  Crown,  and  not  bind- 
ing the  Crown  itself. 

Therefore  I  am  of  opinion  the  Crown  is  not  bound.  Then 
the  Crown,  not  being  Dound,  is  entitled  to  use  the  invention 
specified  in  the  letters  patent  for  the  purj)oses  of  the  public  ; 
tne  Crown  is  entitled  to  get  the  patent  article  manufactured ; 
and  the  question  we  have  to  decide  is  (and  this  is  the  only 
question  up<)n  which  we  differ  from  the  Court  of  Queen's 
Bench)  admitting  that  the  Crown  is  entitled  to  get  the  thing 
manufactured  by  its  servants,  is  the  Crown  also  entitled  to 
get  it  manufactured  by  employing  a  contractor  to  manu- 
facture it?  I  think  our  difference  with  the  court  below 
arises  partly  upon  the  construction  of  the  contract  itself. 
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Some,  of  the  learned  judges  seem  only  to  have  looked  at  the 
printed  part  of  the  contract,  which  consists,  first,  of  the 
form  of  tender  which  is  published  by  the  government,  and 
which  contains  the  general  conditions  of  the  contract,  and 
which  the  parties  see  before  they  tender,  and  the  acceptance 
of  an  offer  under  the  tender  which  is  contained  in  it,  with- 
out considering  that  it  refers  to  a  schedule,  and  that  the 
most  material  parts  of  the  contract  are  really  contained, 
not  in  the  printed  part,  but  in  the  written  schedule  annexed 
to  it.  In  tne  written  schedule,  when  we  look  at  the  contents 
of  it,  it  is  plain  the  Crown  was  to  provide  the  steel  tube  and 
the  stock  for  each  rifle,  and  that  tnen  the  contractor  was  to 
manufacture  the  steel  tube  and  the  stock  into  a  perfect 
Martini-Henry  rifle,  which  was  to  be  inspected  during  the 
Ijrocess  of  manufacture  by  the  Crown's  oflBlcers  at  the  par- 
ticular place  where  it  was  to  be  manufactured.  Therefore 
it  plainly  was  a  contract  to  manufacture  certain  articles  for 
the  purposes  of  the  Crown. 

Now  if  the  Crown  has  the  right  to  have  the  patented  ar- 
ticles manufactured  by  its  servants,  has  it  not  the  right  to 
have  them  manufactured  by  entering  into  a  contract  with  a 
398]  contractor?  What*is  the  difference  between  the  re- 
lation of  employer  and  contractor,  and  the  relation  of  mas- 
ter and  servant?  No  doubt  there  is  one  perfectly  well 
established  differcjj^ce  between  them,  namely,  that  the  mas- 
ter is  answerable  for  the  acts  of  the  servant  done  in  the 
course  of  the  employment,  even  though  they  are  not  ex- 
pressly authorized,  by  him.  He  is  answerable  for  the  negli- 
gent acts  of  the  servant,  and  for  any  acts  done  by  the 
servant,  if  they  are  within  the  scope  of  his  general  authority 
in  the  course  of  the  employment.  Whereas,  in  the  case  of 
a  contractor  and  employer,  the  employer  is  not  answerable 
for  the  acts  of  the  contractor,  if  done  negligently,  which  are 
done  in  the  course  of  executing  the  contract,  but  which  are 
unauthorized  bv  him.  But  as  far  as  his  acts  are  expressly 
authorized  by  tue  contract,  I  am  not  aware  that  there  is  any 
difference  between  the  relation  of  employer  and  contractor 
and  master  and  servant ;  the  acts  of  the  contractor  expressly 
authorized  by  the  contract  are  the  acts  of  the  employer. 
That  may  be  illustrated  by  the  cases  which  happen  every 
day  with  reference  to  contracts  for  railway  companies.  If  a 
railway  company  employs  a  contractor  to  do  any  one  of  the 
numerous  works  which  the  railway  company  are  authorized 
to  do  by  act  of  Parliament,  there  is  no  doubt  at  all  that  the 
contractor  may  justify  doing  the  act  under  the  authority  of 
the  railway  company.     If,  on  the  other  hand^  the  railway 
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company  employs  the  contractor  to  do  any  act  which  is 
illegal,  and  wnich  they  are  not  authorized  to  do  by  act  of  Par- 
liament, then  the  jjerson  who  is  damaged  by  that  illegal  act 
may  bring  his  action,  not  only  against  the  contractor  who 
does  that  act,  but  against  the  railway  company  who  is  his 
employer.  The  act  of  the  contractor  expressly  authorized 
by  the  contract  is  the  act  of  the  employer,  just  as  much  as 
the  act  of  the  servant  is  the  act  of  the  master.  Therefore 
when  the  Queen  employs  these  defendants  to  manufacture 
her  stocks  and  barrels  into  these  Martini-Henry  rifles,  that 
is  really,  in  point  of  law,  the  act  of  the  Queen  herself,  and 
the  contractor  may  justify  just  as  the  servant  may  justify. 
I  should  rather  think  it  would  be  found,  if  you  referred  to 
the  old  system  of  pleading,  such  as  was  used  in  the  days  of 
special  demurrers,  you  might  justify  in  the  same  words.  It 
would  not  be  necessary  to  say  whether  the  act  was  done  in 
the  relation  of  master  and  servant  or  emplojer  and  contrac- 
tor ;  but  it  is  suflBlcient  *to  say  that  a  certain  person  [399 
was  entitled  to  do  the  act,  then  to  say  by  the  authority  of 
that  person,  whether  master  or  employer,  the  defendant  did 
the  act  in  question ;  and  that  would  be  proved  by  showing 
that  he  was  employed  as  a  contractor  to  do  it,  or  by  show- 
ing that  he  was  employed  as  a  servant  to  do  it 

Therefore  it  is  impossible  to  make  any  legal  distinction 
between  the  two  cases.  Consequently,  as  I  think  that 
Feather  v.  Reg.  (')  was  rightly  decided,  I  am  of  opinion  that 
it  necessarily  follows  that  the  defendants  have  a  good  de- 
fence to  this  action. 

Q-ROVE,  J.:  I  am  of  the  same  opinion.  I  think  that 
Feather  v.  Reg,  (*)  was  rightly  decided,  and  I  do  not  intend 
to  go  over  the  grounds  of  that  decision,  but  only  to  advert 
to  one  or  two  points  which  have  been  pressed  in  argument 
before  this  court.  It  has  been  said,  admitting  that  the  Crown 
is  not  bound  except  expressly  named  in  the  patent,  that 
(although  it  cannot  be  contended  that  the  Crown  is  in  terms 
expressly  named)  yet,  from  the  words  which  are  used,  the 
necessary  implication  arises,  tantamount  to  the  naming  of 
the  Crown,  and  that  the  Crown  is  in  fact  bound  by  this 
grant ;  not  because  the  Crown  eo  nomine  is  named,  but  be- 
cause there  is  one  clause  in  the  letters  patent  which  cannot 
be  fairly  construed  without  assuming  that  the  Crown  is 
bound  by  them.  But  I  do  not  read  the  letters  patent  as 
containing  anything  or  importing  any  such  construction  as 
would  lead  or  force  us  to  assume  that  the  Crown  was  bound. 
The  first  branch  of  this  argument— which  is  the  only  argu- 
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ment  I  think  it  necessary  to  advert  to — is  that  the  grant  is 
for  the  sole  use  and  exercise  of  the  said  invention.  It  is 
said  that  the  word  "sole"  there  excludes  the  Crown  from 
the  use  of  the  patent,  but  if  the  clause  is  read  it  shows  it  is 
the  sole  use  as  against  Her  Majesty's  subjects ;  and  the  next 
proviso  or  prohibition  is  *'that  they  shall  not,  during  the 
continuance  of  the  term  of  the  mtent,  make,  use,  or  put  in 
practice  the  said  invention."  There  is  not  a  word  there 
about  any  understanding  on  behalf  of  the  Crown  that  the 
Crown  itself  should  be  bound  by  this  injunction  upon  the 
subjects  of  the  Crown. 

Then  it  was  said  that  there  are  certain  dicta  and  judgments 
of  learned  judges — especially  of  Lord  Eldon — which  say 
400]  that  the  *term8  of  the  patent  are  a  bargain  between 
the  Crown,  acting  on  behalf  of  the  public,  and  the  patent^je. 
In  one  sense  the  term  '* bargain"  may  be  used.  The  Crown 
in  granting  a  monopoly  to  one  subject,  as  against  the  remain- 
ing subjects  of  the  Crown,  has  to  see,  on  behalf  of  the  pub- 
lic, that  the  monopoly  is  not  abused  ;  and  for  that  purpose 
the  Crown  insists,  and  has  insisted  from  time  to  time,  ui)on 
proper  provisos  being  inserted,  such  as  that  the  invention 
shall  be  accurately  described,  and  so  on.  In  the  reign  of 
Queen  Anne,  considerably  after  the  statute  of  James, 
whereby  these  letters  patent  were  legalized,  if  I  ihay  say  so, 
to  the  true  and  first  inventors,  that  important  proviso  was 
put  in,  that  the  patent  should  be  void  unless  those  provisos 
were  complied  with,  but  not  as  making  the  Crown  a  party 
to  a  deed  in  the  nature  of  a  covenant,  so  as  to  enable  the 
patentee  to  sue  the  Crown  as  upon  a  contract,  not  as  a  bar- 
gain on  the  part  of  the  Crown,  upon  which  the  Crown  itself 
could  be  sued.  Several  other  clauses  and  provisos  for  the 
protection  of  the  public  have  been  inserted  in  letters  patent ; 
not  provisos  whicn  should  bind  the  Crown  itself,  but  pro- 
visos which  tell  the  patentee,  "  If  you  do  not  comply  with 
the  stipulations  your  patent  will  t)e  void." 

And  now  I  come  to  the  only  other  remark  which  I  shall 
make  upon  Feather  v.  Reg.  (*),  which  struck  me  as  the 
most  plausible  argument  in  this  case  in  favor  of  the  judg- 
ment that  the  learned  counsel  was  supporting,  which  was 
the  clause  for  the  supply  of  the  patented  articles,  for  it 
does  not  apply  only  to  arms:  "If  the  said  patentee  shall 
not  supply  or  cause  to  be  supplied  for  our  service  all  such 
articles  of  the  said  invention  as  he  or  they  shall  be  required 
to  supply  by  the  officers  or  commissioners  administering  the 
department  of  our  service  for  the  use  of  which  the  same 
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shall  be  required,  in  sach  manner,  at  such  times,  and  at  and 
upon  such  reasonable  prices  and  terms  as  shall  be  settled 
for  that  purpose  by  the  said  officers  or  commissioners  re- 
quiring tne  same,  that  then,  and  in  any  of  the  said  cases, 
these,  our  letters  patent,  and  all  remedies  and  advantages 
whatsoever  hereby  granted,  shall  utterly  cease,  determine, 
and  become  void.''  Now,  it  is  said,  that  is  inconsistent  with 
the  Crown  having  the  right  to  use  the  invention,  because  if 
the  Crown  has  the  rignt  to  use  the  invention,  why  does 
*the  Crown  insert  this  stipulation  for  a  supply  i  It  [401 
appears  to  me  perfectly  capable,  at  all  events,  of  being 
viewed  consistently  with  the  right  of  the  Crown  to  use  the 
patent.  It  often  happens,  as  we  know  in  the  present  day, 
that  patentees  manufacture  theif  own  j)atented  articles,  and 
keep  the  manufacture  entirely  in  their  own  hands.  If  I 
recollect  rightly,  it  was  the  case  with  Mr.  Bett's  patent  cap- 
sules. No  doubt  there  are  many  cases  where  the  patentees 
keep  the  matter  in  their  own  hands,  and  by  that  means  they 
attain  a  high  perfection  of  manufacture.  They  license 
nobody,  but  only  supply  the  public  with  the  article  that 
they  themselves  manufacture.  They  sometimes  have  a 
monopoly  of  materials,  ad  in  the  paraffine  case,  by  which 
means  they  are  enabled  to  manuiacture  better  than  any 
other  of  Her  Majesty's  subjects,  and  by  the  aid  of  the  mo- 
nopoly granted  by  the  letters  patent  to  purchase  the  best 
materials  for  the  purpose  of  manufacturing  that  patented 
article.  Thus  the  Crown  may  have  no  means  practically,  if 
suddenly  called  upon,  of  finding  any  manufacturer  to  com- 
pete witn  the  patentee  for  some  years  after  he  has  by  the 
letters  patent  monopolized  the  manufacture  of  the  article. 
It  is  necessary  that  the  Crown  should  have  the  right  to  man- 
u&Lcture ;  and  that  they  should  also  have  the  right  to  com- 
pel the  patentee  to  manufacture  for  them. 

Assuming  the  right  of  the  Crown  to  use  the  patent,  it 
does  not  enable  the  Crown  to  punish  the  patentee  because 
he  does  not  manufacture  for  the  Crown,  and,  therefore,  the 
letters  patent  provide  that  the  patentee  shall,  at  the  proper 
price  and  upon  proper  terms — nothing  being  said  about 
paying  for  licenses  and  so  forth — but  at  the  proper  price 
and  upon  proper  terms,  manufacture  for  the  Cfrown.  It  is 
said  tnat  the  patentee  may  not  be  able  to  manufacture. 
That  is  a  question  which  we  need  not  inquire  into,  I  sup- 
pose if  the  Crown  was  to  make  an  impossible  demand  that 
would  not  avoid  the  patent ;  but  the  question  is,  whether 
that  clause  implies  that  the  Crown  must  be  bound  by  the 
16  Eng.  Rep.  55 


434  QUEEN'S  BENCH  DIVISION.  [Vol  I. 

1876  Dixon  v.  London  Small  Arms  Co. 

letters  patent.  It  appears  to  me  that  the  clause  is  capable 
,of  a  perfectly  reasonable  construction  consistent  with  the 
Crown  having  the  right  to  manufacture  itself  and  to  use 
the  patented  article. 

I  make  no  further  observations  upon  Feather  v.  Reg.{'\ 
402]  *but  I  want  to  make  one  or  two  remarks  upon  the 
facts  of  the  case,  which,  assuming  the  case  of  Feather  v. 
Beg.  (')  to  be  good  law,  render  it  applicable  to«  the  present 
case.  It  is  said,  True,  Feather  v.  lieg.  (*)  decides  tnat  the 
Crown  may  by  its  servants  manufacture  the  patented 
articles  ;  but  it  cannot  agree  with  another  person  to  manu- 
facture them  for  it,  because  that  becomes  a  matter  of  pur- 
chase and  sale  and  not  a  matter  of  service :  I  have  great 
difficulty  in  seeing  the  distinction.  No  doubt  there  are 
distinctions  between  servants  and  contractors  in  many  points 
of  view,  as,  for  instance,  as  to  the  responsibility  of  the 
master,  where  he  may  be  liable  'for  the  act  of  his  servant 
whom  he  has  under  his  control,  and  not  for  the  act  of  the 
contractor,  who  is  an  independent  man  who  is  contracting 
to  do  something  for  whicn  he  is  to  be  paid.  But  that  is 
not  the  point  nere.  The  question  is,  admitted  that  the 
Crown  has  the  right  to  manufacture  the  patented  article 
by  other  hands  than  its  own — ^if  you  can  apply  the  word 
''hands"  to  the  Crown — can  it  do  so  by  an  independent 
contractor?  Where  is  the  difference  between  saying  to  a 
man,  "Come  into  my  service  for  six  months,  I  will  pay 
you  so  much  a  month  for  manufacturing  goods  for  me,"  or 
telling  a  man,  ''I  want  1,000  rifles  to  be  manufactured  in 
six  months  and  I  will  pay  you  £1,000  for  the  job" — assum- 
ing that  £1,000  is  the  profit,  or  the  wages,  that  a  man  would 
get  if  he  was  in  the  employer's  service?  Is  there  any  dif- 
ference ?  In  such  a  case  he  is  equally  the  servant  of  the 
Crown.  The  difference  really  seems  to  be  in  the  mode  of 
payment. 

Then  comes  the  question,  was  this  a  sale  as  contradis- 
tinguished from  an, employment?  If  the  defendants  here 
had  been  persons  making  arms  for  the  purpose  either  of 
general  sale  to  the  public,  or  upon  a  speculation  that  the 
Crown,  or  the  department  of  tne  State,  being  the  persons 
who  would  be  most  likely  to  purchase  the  articles,  would 
purchase  them,  it  is  not  necessarj^  to  decide  the  point,  but 
it  may  be  they  would  have  been  infringing  the  patent,  be- 
cause they  make  them  as  a  manufacture  for  tnem  selves, 
upon  the  speculation  of  selling  them  to  any  person. 

This  is  not  a  case  where  a  man  has  manufactured  on  his 
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own  account  on  speculation,  and  then  afterwards  sells  to 
the  Crown.  In  that  case  he  has  not  been  acting  under  the 
direction  of  the  *Crown,  but  acting  as  a  speculative  [403 
tradesman.  It  might,  in  such  a  case,  be  decided  that  the 
infringement  was  complete  because  he  has  manufactured 
and  put  in  practice  the  patent.  But  it  seems  to  me  that  is 
extremely  different  from  the  case  here,  where  there  is  an 
order  from  the  Crown  to  manufacture — for  here  the  Crown 
supplies  the  materials,  and  simply  orders  the  manufacture 
of  an  unmanufactured  article.  It  is  not  necessary  to  decide 
what  would  be  the  consequence  if  the  Crown  ordered  these 
articles  without  supplying  any  portion  of  them  and  without 
superintending  the  manufacture,  but  ordered  persons  to 
manufacture  1,000  rifles  for  such  and  such  a  department. 
I  should  be  disposed  to  say  that  it  would  be  a  protected 
manufacture,  because  they  are  things  made  for  and  ordered 
by  the  Crown,  and  really  done  for  the  Crown.  But  it  is 
not  necessary  to  decide  that  point  here,  because  not  only 
are  the  articles  unmanufactured  before  that  period,  but  the 
materials  for  the  stocks  and  barrels  are  supplied  by  the 
Crown.  The  wood  and  iron  are  issued  from  the  govern- 
ment stores.  The  work  is  to  be  superintended  by  an  officer 
at  a  place  named  by  the  Crown  during  the  process  of  manu- 
facture, and  the  patents  and  specifications  are  prepared  at 
the  Royal  Small  Arms  Factory,  at  Enfield.  Therefore  it  is 
distinctly  brought  under  the  control  of  the  government.  Is 
not  that  a  manufacture  by  the  Crown  just  as  much  as  by 
the  contractor  ?  Is  there  any  difference  in  it  because  they 
liappen  to  be  paid  by  the  job  instead  of  being  paid  by  the 
dav? 

But  then  it  is  said  that  the  Crown  has  the  power  of  reject- 
ing such  of  the  rifles  as  are  not  eflficiently  made,  and  there- 
fore the  property  cannot  be  said  to  be  the  Crown's  at  that 
time.  It  seems  to  me  that  that  amounts  to  no  more  than 
this:  The  person  manufacturing  has,  by  reason  of  the 
order  from  the  Crown,  the  right,  in  the  first  instance,  to 
manufacture  the  patented  article ;  but  he  makes  the  patented 
article  badly,  and  therefore  it  is  rejected,  and  it  gets  back 
into  the  possession  of  the  manufacturer.  And  it  is  said 
therefore  the  manufacturer  is  an  infringer,  not  for  some- 
thing he  afterwards  does  with  those  articles  which  aye 
thrown  on  his  hands,  but  for  something  he  has  done  when 
preparing  them  for  the  privileged  person.  I  am  unable  to 
see  the  force  of  that  argument.  What  would  be  the  posi- 
tion of  the  defendants  fi,  when  those  rifles  had  been  rejected 
by  the  Crown,  the  defendants  chose  to  sell  them,  *is    [404 
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another  question,  which  I  think  is  quite  foreign  to  the 
present  case. 

For  these  reasons  I  am  entirely  of  opinion  with  the  rest 
of  the  court,  that  the  judgment  of  the  Queen's  Bench  should 
be  reversed,  and  that  the  judgment  should  be  for  the  defen- 
dants. 

JvdgmeTvt  reversed  and  enieredfor  Gie 
oefeThdarUs. 

Solicitors  for  plaintiflE :  Stibhard  &  Cronshey. 
Solicitor  for  Pendants :  Solicitor ^  War  Defpartmefni. 
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♦Taylor  v.  Jones.  [87 

Jiayof'i  Court,  London,  Juritdictien  of-^Order  for  Ooods  hy  a  Letter  potted  in  the 
CUy,  accepted  by  Ddivery  in  ih»  City, 

The  defendADt,  who  carried  on  business  in  the  city  of  London,  posted  a  letter  there 
containing  an  order  for  goods,  addressed  to  the  plaintiff  in  Snrrev.  No  letter  was 
sent  aoceptlDg  the  offer ;  bat  the  goods  were  taken  by  a  servant  of  the  plaintiff  and 
delivered  to  the  defendant  in  London : 

Beb,  Uiat  the  whole  cause  of  action  arose  in  the  city. 

The  plaintiff  sued  the  defendant  in  the  Mayor's  Court, 
London,  for  £11  4^.  for  goods  sold  and  delivered  under  the 
following  circumstances :    The  defendant,  who  was  an  im- 

Sorter  and  manufacturer  of  sewing-machines  carrying  on 
usiness  in  Bury  Street,  St.  Mary  Axe,  in  the  city  of  lion- 
don  (which  is  within  the  jurisdiction  of  the  Mayors  Court), 
on  the  3d  of  April  last,  wrote  and  sent  by  the  post  a  letter 
addressed  to  me  plaintiff,  who  is  a  wholesaie  perfumer 
carrying  on  business  in  Rqd  Cross  Street,  Southwark,  in 
the  county  of  Surrey,  containing  an  order  for  a  quantity 
*of  Brown  Windsor  Soap;  the  plaintiff  did  not  [88 
answer  this  letter,  but  on  the  14th  he  executed  the  order 
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by  sending  his  servant  with  the  goods  to  the  defendant  at 
Bury  Street,  St.  Mary  Axe,  where  the.  defendant  accepted 
them. 

On  the  17th  of  August,  the  defendant,  upon  an  affidavit 
that  the  whole  cause  of  action  did  not  arise  within  the  city 
of  London,  obtained  a  writ  of  prohibition  out  of  the  petty- 
bag  office  of  the  High  Court  of  Chancery,  under  12  &  13 
Vict.  c.  109,  s.  39 ;  and  on  the  13th  of  November  the  plain- 
tiff obtained  an  order  of  Lush,  J.,  to  set  aside  the  prohibi- 
tion, on  the  ground  that  the  order  for  the  goods  and  the 
delivery  both  took  place  within  the  jurisdiction  of  the  May- 
or's Court. 

Lumley  Smith  moved  to  set  aside  the  order  of  Lush,  J., 
and  for  the  issue  of  a  prohibition  out  of  this  court.  The 
order  for  the  goods  having  been  sent  by  post  to  the  plain- 
tiff's place  of  business  outside  the  city  of  London,  the  whole 
cause  of  action  did  not  arise  within  the  jurisdiction  of  the 
Mayor's  Court,  and  therefore  prohibition  lies.  The  only 
question  is  whether  the  order  was  given  at  the  place  where 
the  letter  was  posted  by  the  buyer,  or  where  it  was  received 
by  the  seller.  The  case  is  governed  by  Eoans  v.  Nichol- 
son{'\  where  it  was  held  that  letters  containing  admissions 
of  a  debt  for  goods  sold  within  the  city  but  delivered  to  the 
buyer  without  the  jurisdiction  of  the  city  court,  which  let- 
ters were  posted  by  the  buj^er  out  of  the  city  but  received 
bv  the  seller  within  it,  constituted  an  account  stated  at  the 
place  where  the  letter  was  posted  and  at  the  time  when  it 
was  posted. 

[Lord  Coleridge,  C.J.:  This  matter  was  very  much 
discussed  in  Harrises  Case(^),  where  it  was  held  that  a  con- 
tract is  complete  when  a  letter  has  been  posted  accepting  an 
offer  which  can  be  accepted  by  a  letter  so  sent.  Lord  Jus- 
tice Mellish  there  says  (') :  *' When  a  person  in  one  part  of 
the  country  writes  to  a  person  in  another  part  of  the  country 
a  letter  containing  an  offer,  and  either  directly  or  impliedly 
tells  him  to  send  nis  answer  by  post,  and  an  answer  accept- 
ing that  offer  is  returned  by  post,  when  is  a  complete  con- 
8y]  tract  made  ?  Is  it  made  at  the  time  when  the  *letter 
accepting  the  offer  is  put  into  the  post  ?  or  is  it  not  made 
until  that  letter  is  received  ?  It  was  contended  before  us 
that  it  is  not  made  until  the  letter  is  received  ;  so  that  until 
it  is  received  the  contract  may  be  revoked  by  the  person 
who  has  made  the  offer.  Now,  throughout  the  argument, 
I  have  been  forcibly  struck  with  the  extraordinary  and  very 

(')  32  L.  T.,  778.  («)  Law  Rep.,  7  Cli.,  587. 

(»)  Law  Rep.,  7  Ch.,  at  p.  593. 
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mischievous  consequences  which  would  follow  if  it  were 
held  that  an  offer  might  be  revoked  at  any  time  until  the 
letter  accepting  it  had  been  actually  received.  No  mercan- 
tile man  who  has  received  a  letter  making  him  an  offer,  and 
has  accepted  the  offer,  could  safely  act  on  that  acceptance 
after  he  nas  put  it  in  the  post  until  he  knew  that  it  had  been 
received.  Every  day,  I  presume,  there  must  be  a  large 
number  of  mercantile  letters  received  which  require  to  be 
acted  upon  immediately.  A  person,  for  instance,  sends  an 
order  to  a  merchant  in  London  offering  to  pay  a  certain 
price  for  so  manj^  goods.  The  merchant  writes  an  answer 
accepting  the  offer,  and  goes  that  instant  into  the  market 
and  purchases  the  goods  in  order  to  enable  him  to  fulfil  the 
contract.  But,  according  to  the  argument  presented  to  us, 
if  the  person  who  has  sent  the  offer  finds  that  the  market  is 
falling,  and  that  it  will  be  a  bad  bargain  for  him,  he  may  at 
any  time  before  he  has  received  the  answer  revoke  his  offer. 
The  consequences  might  be  very  serious  to  the  merchant, 
and  might  be  much  more  serious  when  the  parties  are  in 
distant  countries."  And,  after  referring  to  Adams  v. 
Lindsell  (')  and  Dunlop  v.  Higgins  ("),  he  comes  to  the  con- 
clusion that  the  contract  is  made  from  the  time  when  it  is 
accepted  by  post.] 

All  these  are  cases  of  offers,  to  be  accepted  by  post.  It  is 
the  acceptance  of  the  offer  that  creates  the  contract,  as  was 
said  in  argument  in  the  last-mentioned  case  (*).  It  is  the 
same  as  if  the  buyer  in  this  case  had  sent  his  servant  from 
the  city  to  Southwark  to  give  the  order,  and  the  seller  had 
accepted  it  there.  The  post  is  the  agent  of  the  sender  of  the 
letter :  Ditncan  v.  TopJiam  {*).  • 

[LoKD   Coleridge,  C.J.,   referred  to  Hurdle   v.    War- 

ingS:)^ 

E.  ClarJc^  contra :  The  observations  of  Lord  Justice  Hel- 
lish in  *  Harrises  Case  (")  are  fairly  conclusive  of  this  [90 
question.  The  order  here  was  given  in  the  city,  and  the 
contract  was  completed  by  the  delivery  of  the  goods  to  the 
purchaser  within  the  city.  WaWs  Casei^)  is  an  authority 
to  the  same  effect. 

[Amphlett,  B.:  If  a  letter  had  been  sent  accepting  the 
oflfer  and  posted  in  Southwark,  then  a  part  of  the  contract 
might  have  been  said  to  have  been  made  there. 

Q)  1  B.  A,  Aid.,  681.  (»)  Law  Rep.,  9  C.  P.,  436. 

(«)  1  IL  L.  C,  881.  (•>  Lawftep.,  7  Ch.,  687. 

(>)  1  H.  L.  C,  ftt  p.  888.  O  Law  Rep.,  16  Eq.,  18 
{*)  8  C.  B.,  225. 
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Lord  Coleridge,  C.J.:  Lord  Cottenham,  in  Dunlop  v. 
Higgins  (*),  adopts  the  judgment  of  Lord  EUenborough  in 
Adams  v.  Linds€U{*)A 

And  that  case  was  followed  in  Harrises  Case  ('). 

Lord  Coleridge,  C.  J.:  I  am  of  opinion  that  my  Brother 
Lush  was  (juite  right,  and  that  the  present  case  falls  within 
the  authorities  recently  discussed  and  considered  in  this 
court.  The  order  for  the  goods  was  given  by  the  buyer  in 
the  city,  by  means  of  a  letter  posted  there  addressed  to  the 
seller  who  resided  in  Southwark.  There  was  no  letter  ac- 
cepting the  order :  but  the  transaction  was  completed  by  the 
seller  sending  his  servant  with  the  goods  and  delivering  them 
to  the  buyer  at  his  place  of  business  within  the  city.  I  say 
the  order  was  given  in  the  city,  because  I  see  no  distinction  in 
principle  (and  there  is  none  in  any  of  the  authorities)  be- 
tween the  case  of  a  letter  accepting  an  offer  and  a  letter  con- 
taining an  order  for  goods.  The  language  of  Lord  Justice 
Mellish  in  Harrises  Case  {*)  shows  that  in  his  mind  there  is 
no  such  distinction.  The  order,  then,  having  been  given  in 
the  city  where  the  letter  conveying  it  was  posted,  the  con- 
tract was  complete  when  the  goods  were  delivered  by  the 
seller  to  the  buyer  in  the  city.  No  part  of  the  cause  of  ac- 
tion, therefore,  arose  out  of  the  jurisdiction  of  the  Mayor's 
Court.  Dunlop  v.  Higgins  (*),  in  the  House  of  Lords,  binds 
us  all.  The  decision  of  this  court  in  Duncan  v.  Topha7n{^\ 
and  that  of  Lord  EUenborough  and  the  Court  of  Queen's 
Bench  in  AdaTns  v.  Lindsetli^\  were  there  reviewed  and 
the  principle  adopted.  And  tnat  judgment  covers  to  the 
full  the  ground  upon  which  we  are  proceeding. 
91]  *  Archibald,  J.:  I  am  of  tne  same  opinion.  The 
order  was  given  in  the  city  to  a  person  residing  out  of  the 
city ;  and  the  goods  were  delivered  to  the  defendant  within 
the  city.  Dunlop  v.  Higgins  i^)  decides  that  a  letter  con- 
taining an  offer  speaks  from  the  time  when  and  the  place 
where  it  is  posted.  It  was  upon  that  principle  that  the 
recent  case  of  Etans  v.  Nicholson  (')  was  determined  in  this 
court.  Here  there  was  a  complete  order  when  the  buyer 
posted  the  letter  ordering  the  goods ;  and  the  acceptance  of 
it  was  the  sending  the  goods  into  the  city  and  there  de- 
livering them  to  the  bi>yer.  My  Brother  Lush  was  quite 
right  in  setting  aside  the  writ  of  prohibition. 

(»)  1  n.  L.  C,  at  p.  400.  (»)  8  C.  B..  226. 

(«)  1  B.  A  Aid.,  681.  •  («)  1  H.  L.  C,  381. 

(»)  Law  Rep.,  7  Ch.,  687.  (')  32  L.  T.,  778. 

(*)  1  H.  L.  C,  381. 
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Amphlett,  B.:  I  am  quite  of  the  same  opinion.  The 
question  is,  where  was  the  contract  in  this  case  made  ?  The 
moment  the  defendant's  letter  containing  the  order  was  put 
into  the  post  there  was  a  good  oflfer  mjade.  If  the  seller  had 
posted  in  Surrey  a  letter  accepting  the  offer,  I  should  have 
thought  that  the  contract  was  made  at  the  place  where  the 
offer  was  accepted.  But  there  was  no  letter:  the  goods 
were  delivered  in  the  city.  Every  part  of  the  cause  of  ac- 
tion, therefore,  arose  within  the  city. 

HiiZ^  r0isedj  with  costs. 

Solicitors  for  plaintiff :  Crook  &  SrrdtTi. 
Solicitors  for  defendant :  Ford  &  Lloyd. 

See  14  Eng.  Rep.,  641  note. 
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Breach  of  Warranty  on  the  Sale  of  a  Cow — Foot  and  Mouth  Liteaee — Measure  of 

Damages, 

The  defendant  sold  a  cow  to  the  plaintiff,  a  farmer,  with  a  warranty  that  she  was 
free  from  foot  and  month  disease.  The  plaintiff  placed  the  cow  (which  had  the  dis- 
ease) with  other  cows,  and  some  of  these  became  infected  with  the  disease,  and  died, 
as  also  did  the  cow  in  question: 

Hddj  that  the  defendant  was  liable  in  damages  for  the  entire  loss,  if  when  he  sold 
the  cow  he  Imew  that  the  plaintiff  was  a  farmer,  and  that  he  would  or  probably 
might  place  the  infected  cow  with  others. 

TbTe  first  count  of  the  declaration  was  for  the  breach  of 
an  alleged  warranty  that  a  cow  sold  by  the  defendant  to  the 
plaintiff  was  free  from  foot  and  mouth  disease ;  the  second 
alleged  that  the  defendant  falsely  and  fraudulently  repre- 
sented the  animal  to  be  free  from  foot  and  mouth  disease ; 
and  the  damage  alleged  was  that  the  plaintiff,  who  was  a 
a  farmer,  allowed  the  cow  to  herd  with  other  cows,  some  of 
which  took  the  disease  and  (with  the  cow  in  question)  died. 

The  cause  was  tried  before  Archibald,  J.,  at  the  last  Sum- 
mer Assizes  at  Manchester.  Upon  a  conflict  of  evidence, 
the  jury  found  that  the  defendant  had  warranted  the  cow 
at  the  time  of  the  sale  to  be  free  from  foot  and  mouth  dis- 
ease, but  they  negatived  the  alleged  false  representation. 
It  was  proved  that  the  animal  was  at  the  time  suffering  un- 
der the  disease  in  question,  and  communicated  it  to  other 
cows  belonging  to  the  plaintiff  with  which  she  had,  in  the 
ordinary  course  of  the  plaintiff's  business  of  a  farmer  been 

S laced,  and  that  she  and  several  of  them  in  consequence 
ied. 

16  Eng.  Eep.  66 
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Oil  behalf  of  the  defendant  it  was  contended  that,  upon  a 
mere  breach  of  warranty,  he  was  not  responsible  for  the 
loss  of  the  other  cows,  though  he  would  have  been  so  if  he 
had  been  guilty  of  a  false  representation. 

The  learned  judge,  however,  in  his  summing-up,  told  the 
jury  that  in  estimating  the  damages  the  plaintin  was  enti- 
93]  tied  to  *recover  in  respect  of  the  breach  of  warranty, 
they  might  take  into  their  consideration  the  fact  that  the 
buyer  was  a  farmer,  and  that  the  seller  knew,  or  must  be 
taken  to  have  known,  that  the  cow  in  question  would  be 
placed  with  other  cows,  and  that  the  consequences  which  had 
resulted  might  naturally  be  expected  to  happen. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  £50 
damages ;  and  leave  was  reserved  to  the  defendant  to  move 
to  reduce  the  damages  to  £8  if  the  court  should  be  of 
opinion  that  they  ought  to  be  confined  to  the  value  of  the 
cow  sold. 

Pope^  Q.C.,  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, or  to  reduce  the  damages.  It  may  be  conceded 
that,  if  the  defendant  had  fraudulently  represented  the  cow 
to  be  free  from  infectious  disease,  when  he  knew  that  she 
was  not  so,  and  the  death  of  the  other  cows  had  resulted 
from  the  plaintiff's  having  in  ignorance  allowed  the  cow  in 
question  to  herd  with  them,  the  plaintiff  would  have  been 
entitled  to  recover  their  value  as  well  as  that  of  the  animal 
which  he  bought;  for,  in  that  case,  the  loss  would  have 
been  the  natural  result  of  the  defendant's  misrepresentation. 
It  was  so  held  in  Mullett  v.  Mason  (').  The  judgments  of 
Erie,  C.  J.,  and  Willes,  J.,  there  proceeded  entirely  on  the 
ground  of  fraud.  Borradaile  v.  BruTdon  ('),  ^Langridge  v. 
Levy  (*),  Hadley  v.  Baxendale  (*),  Dingle  v.  Hare  (*), 
Randall  v.  Raper  (•),  and  Hill  v.  Balls  ('),  were  cited  in 
argument ;  and  in  all  of  these  there  was  fraud  or  misrepre- 
sentation. No  case  can  be  found  where  the  same  measure 
of  damages  has  been  awarded  for  a  mere  breach  of 
warranty. 

[Grove,  J.,  referred  to  Bain  v.  FoihergiUi^),'] 

In  that  case  the  gun  was  used  in  reliance  upon  the  fraud- 
ulent representation  by  the  seller  that  it  was  a  fit  and  safe 
one.  But,  in  the  case  of  a  simple  warranty  of  soundness, 
94]    to  induce  the  plaintiff  *to  buy  the  animal,  it  may 

(»)  Law  Rep..  1  C.  P.,  659.  (»)  7  C.  B.  (N.S.),  U6;  29  L.  J.  (C.P.), 

(«)  8  Taunt.,  686.  148. 

(3)  2  M.  <k  W.,  519.  («)  E.  B.  A  E.,  84 ;  2Y  L.  J.  (Q.B.),  266. 

(*)  9  Ex.,  341  ;  23  L.  J.  (Ex.),  179.  (')  2  U.  &  N.,  299:  27  L.  J.  (Ex.),  45. 

(8)  Law  Rep.,  7  H.  L.,  158. 
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well  be  that  the  true  measure  of  the  damages  is  the  sum 
paid  for  it. 

Lord  Coleridge,  C.  J. :  I  atn  of  opinion  that  there  should 
be  no  rule  in  this  case.  The  action  is  brought  for  the  breach 
of  a  warranty  upon  the  sale  of  a  cow,  tnat  she  was  free 
from  foot  and  mouth  disease ;  and  it  appeared  that  the  cow 
was  at  the  time  of  the  sale  affected  with  that  disease,  and 
that  the  buyer,  who  was  a  farmer,  having  placed  her  along 
with  other  cows,  the  disease  was  communicated  to  them, 
and  that  she  and  some  of  them  died.  Besides  a  count  upon 
the  warranty,  the  declaration  contained  a  count  charging 
the  defendant  with  a  false  and  fraudulent  representation 
that  the  cow  in  question  was  free  from  the  complaint ;  but 
the  jury  negatived  the  alleged  fraud.  We  are  asked  to 
grant  a  new  trial  on  the  ground  that  my  Brother  Archibald 
misdirected  the  jury  in  telling  them  that,  in  estimating  the 
damages  to  which  the  plaintiff  was  entitled  for  the  breach 
of  warranty,  they  might  take  into  their  consideration  the 
fact  that  the  buyer  was  a  farmer,  and  that  the  seller  knew, 
or  must  be  taken  to  have  known,  that  the  diseased  cow 
would  be  placed  with  other  cows ;  and  that,  if  they  found 
that  the  defendant  knew  that  fact,  and  that  in  the  ordinary 
course  of  his  business  the  plaintiff  would  so  place  her,  then 
the  loss  of  the  other  cows  might  fairly  be  considered  to  be 
the  natural  and  necessary  consequence  of  the  defendant's 
breach  of  warranty,  and  they  might  assess  the  damages 
accordingly.  I  am  of  opinion  that  that  direction  was  per- 
fectly correct,  and  that  the  jury  were  quite  right  in  taking 
that  circumstance  into  account.  The  facts  seem  to  me  to 
bring  the  case  clearly  within  the  rule  laid  down  by  the 
Court  of  Exchequer  in  Hadley  v.  Baxendale  p.  It  is  not 
necessary  to  consider  whether  the  representation  as  to  the 
state  of  the  cow  which  was  the  subject  of  sale  was  fraudu- 
lent or  not,  because  the  rule  is,  that,  where  a  party  to  a 
bargain  makes  an  untrue  statement  as  to  the  subject  of  sale, 
and  damage  results  therefrom  to  the  other  party,  the  seller 
is  answerable  for  such  damage.  Randall  v.  Raper  (*)  pro- 
ceeds upon  that  footing.  There  was  no  fraud  there ;  but 
\\ie  ^defendant  sold  seed  which  turned  out  to  be  of  a  [95 
kind  different  from  that  which  he  warranted  it  to  be,  and 
the  plaintiff  having  sown  it  and  a  wrong  crop  having  come 
up,  ne  was  held  entitled  to  recover  the  difference  in  value 
01  the  crop  as  it  was  and  as  it  ought  to  hav^  been.  In  giv- 
ing judgment,  Lord  Campbell  says(*) :  ''It  was  a  probable, 

0)  9  Ex..  841 ;  23  L.  J.  (Ex.),  179.         (0  E.   B.  A  E.,  81^  2*7  L.  J.  (Q.B.),  266. 
(»)  E.  B.  <k  E.,  at  p.  ^8. 
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a  natural,  and  a  necessary  consequence  of  this  seed  not 
being  chevalier  barley  that  it  did  not  produce  the  expected 
quantity  of  grain.  That  is  a  consequence  not  depending 
upon  the  quality  of  the  soil,  but  one  necessarily  resulting 
from  the  breach  of  contract  as  to  the  quality  of  the  seed. 
And  Erie,  J.,  saidC):  "The  warranty  is,  that  the  barley 
sold  should  be  chevalier  barley.  The  natural  consequence 
of  the  breach  of  such  a  warranty  is,  that  the  barley  which 
has  been  delivered  having  been  sown,  and  not  being  cheva- 
lier barley,  an  inferior  crop  has  been  produced.  This  dam- 
age naturally  results  from  the  breach  of  the  warranty,  and 
the  ordinary  measure  of  it  would  be  the  difference  in  value 
between  the  inferior  crop  produced  and  that  which  would 
have  been  produced  from  chevalier  barley :  that  is  not  in- 
consistent with  Hadley  v.  Baxendale  (*)."  There  are  many 
other  cases  (some  of  which  have  been  cited"!  to  the  same 
effect.  It  seems  to  me  that  my  Brother  Archioald  correctly 
laid  down  the  law  in  accordance  with  those  authorities ; 
and,  it  being  fairly  admitted  that  there  was  evidence  on 
both  sides,  and  the  learned  iud^  not  being  dissatisfied, 
I  see  no  reason  to  doubt  that  the  ]ury  came  to  a  right  con- 
clusion. 

Brett,  J.:  I  am  of  the  same  opinion.  We  are  not  called 
upon  to  decide  in  this  case  whether  a  defendant  is  liable  to 
a  greater  measure  of  damages  for  a  fraudulent  misrepre- 
sentation on  the  sale  of  a  norse,  or  a  cow,  or  any  other 
chattel,  than  for  a  breach  of  warranty.  I  t;hink  it  better  to 
follow  the  example  of  the  court  in  MuUett  v.  Mason  (*),  and 
to  decline  to  give  any  judgment  upon  a  point  which  does 
not  fairly  arise  before  us.  The  sole  question  here  is, 
whether,  on  a  breach  of  warranty  like  this,  the  damages  to 
be  recovered  fall  within  the  ordinary  rule  that  they  must  be 
so  far  the  natural  consequence  of  the  breach,  that  they  must 
96]  have  *been  in  the  minds  of  both  of  the  contracting 
parties  at  the  time  of  the  contract.  In  Hill  v.  Balls{*)^ 
which  was  the  case  of  a  sale  of  a  glandered  horse  by  auction 
at  a  repository,  it  seems  to  have  been  considered  that  the 
infecting  of  other  horses  was  not  to  be  taken  to  be  the  nat- 
ural consequence  of  the  sale  of  a  diseased  animal,  so  as  to 
bring  the  case  within  the  rule  we  are  dealing  with.  That 
case  was  decided  upon  a  demurrer  to  declaration  which  con- 
tained no  allegation  of  either  false  representation  or  war- 
ranty. Here,  however,  my  Brother  Archibald  seems  to 
have  avoided  all  difficulty  by  leaving  the  question  to  the 

(»)  E.  B.  <&  E.,  at  p.  89.  (»)  Law  Rep.,  1  C.  P.,  559. 

('•)  9  Ex.,  341 ;  23  L.  J.  (Ex.),  179.  (*)  2  II.  A  N.,  299 ;  27  L.  J.  (Ex.),  45. 
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jury  in  the  manner  he  did.  In  effect,  he  left  it  to  them,  to 
say  whether  the  facts  brought  the  case  within  the  rule  I 
have  mentioned  or  not ;  telling  them  that  the  plaintiff  s  right 
to  recover  these  damages  must  depend  upon  whether  or  not 
the  defendant  knew  that  the  plaintiff  was  a  farmer,  and 
whether  he  knew,  or  ought  to  have  known,  that  the  cow  in 
question  would  be  placed  with  a  herd ;  and  that,  if  he  did, 
he  must  have  known  that  the  natural  consequence  would  be 
that  other  cows  would  or  might  be  infected  with  the  disease. 
If  so,  the  infection  of  the  herd  was  the  natural  consequence 
of  the  defendant's  breach  of  warranty. 

Grove,  J.:  Great  difficulty,  no  doubt,  arises  from  the 
use  of  the  word  "natural"  in  these  cases.  It  is  used  by 
Lord  Campbell  and  by  Erie,  J.,  in  tlandaZl  v.  Baper  (*),  and 
has  been  used  in  many  cases :  and  it  may  not  be  easy  to 
substitute  a  better  word  to  express  what  is  meant.  Normal, 
or  likely  or  probable  of  occurrence  in  th(9  ordinary  course 
of  things,  would  perhaps  be  the  more  correct  expression. 
The  direction  to  the  jury  here  seems  to  me  to  come  strictly 
within  that  definition.  Unless  the  cow  in  question  was  kept 
in  solitary  confinement,  it  would  naturally  be  exi)ected  to 
herd  with  other  cows.  It  is  unnecessary  on  the  present  oc- 
casion to  go  into  the  distinction  between  breach  of  warranty 
and  fraud.  The  consequences  which  resulted  in  this  case 
may  reasonably  be  presumed  to  have  been  in  the  contempla- 
tion of  the  parties  at  the  time  of  the  contract,  and  likely  to 
occur.  I  agree  *with  my  Lord  and  my  Brother  Brett,  [97 
that  there  should  be  no  rule. 

Rvle  rtfused  (').     . 

Solicitor  for  defendant :  J.  Letts j  for  J.  H.  Law^  Man- 
chester. 

(»)  E.  B.  *  E.,  84;  27  L.  J.  (Q.B.,  266.  c.  2,  art  8,  pL  166).  to  this  eflfect :  "  If  a 

(*)  See  Jeffrey  y.  Bigdow^  18  Wend,  person  sells  me  a  cow  which  he  knows 

(New  York),  618.    An  a^ent  aathorized  to  be  infected  with  a  contagions  distem- 

to  sell  a  flock  of  sheep,  sold  a  portion  of  per,  and  conceals  this  disease  from  me, 

them  with  knowledge   that  tney  were  snch  concealment  is  a  frand  on  his  part 

diseased,  and  the  diseased  sheep  were  which  renders  him  responsible  for  the 

mixed   with  another  flock;   and  it  was  damage,  and  I  suffer,  not  onlj  in  that 

held  that  the  claim  of   the  purchaser  particular  cow  which  is  the  object  of  his 

aeainst  the  principal  was  not  limited  to  original  obligation,  but  also  in  my  other 

the  loss  of  the  sheep  purchased,  but  ex-  cattle  to  which  the  distemper  is  commu- 

tended  to  that  of  the  others  to  which  the  nicated,  for  it  is  a  fraud  of  t^e  seller 

disease    was    communicated.      Savaee,  which    occasions    this    damage,". ..  .He 

C.J.,  there  says  :  "  This  damage  was  the  adds  :  "The  damages  were  therefore  the 

natural  conseauence  of  the  fraudulent  act  natural  consequences  of  the  fraudulent 

of  the   defenoanf  s  agent"     And,  after  act  of  the  defendant's  agent" 
citing  a  passage  f^om  Pothier(Part  1, 
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See  1  Eng.  Rep.,  16  note;  6  £ng. 
Rejp.,  603  note. 

One  is  not  liable,  in  warranty,  for 
selling  a  glandered  horse  without  anj 
representation  as  to  his  health  :  Hill 
«.  Balls,  2  Hurl,  k  Norm.,  299  ;  Mullett 
«.  Mason,  L.  R.,  1  C.  P.,  559.- 

Though  if  guilty  of  fraud  he  would 
be  liable  for  the  communication  by  the 
horse  of  the  disease  to  other  horses : 
Mullett  V.  Mason,  L.  R.,  1  C.  P.,  659. 

The  owner  of  an  animal  is  liable,  in 
trespass  qv,a/re  elausum  fregU,  for  an 
injury  it  may  commit  while  trespassing 
upon  the  lands  of  another,  though  he 
have  no  knowledge  of  its  vicious  pro- 
pensity, for  the  gravamen  of  the  action 
is  the  breaking  and  entry  of  the  close, 
and  the  injury  it  inflicts  while  there 
mere  matter  in  aggravation  of  dam- 
ages :  Van  Leuven  v.  Lyke,  1  N.  Y., 
615,  4  Den.,  127. 

And  if  diseased  sheep  trespass  upon 
the  lands  of  a  neighbor  of  their  owner, 
the  owner  of  the  lands  trespassed  upon 
may  recover  the  damages  to  his  sheep 
•if  he  sue  in  trespass  quare  tlausum : 
Dunckel  «.  Kocker,  11  Barb.,  387;  4 
Conw.  Rob.  Prac.,  589 ;  Barnum  v. 
Vandusen,  16  Conn.,  300,  cited  3  Pars, 
on  Cont.,  6th  ed.,  223  note. 

The  case  of  Cook  v.  Waring  (2  *Hurl. 
&  Colt.,  331)  is  not  sound  law,  for  it 
does  not  distinguish  between  an  injury 
by  an  animal  when  trespassing  and 
when  not. 

And  so  the  owner  of  animals  is  liable 
for  an  infection  by  diseased  animals 
allowed  to  go  at  large, — ^as  to  a  public 
watering  trough  :  Mills  v.  N.  Y.,  etc., 
2  Rob.,  326,  41  N.  Y.,  619. 

Where  the  fence  of  an  agister  was 
defective,  in  consequence  of  which 
sheep  he  was  pasturing  got  among  his 
neighbor's  diseased  sheep  and  con- 
tracted the  scab,  he  was  held  liable  for 
the  damages  resulting  therefrom  :  Sar- 
gent V.  Slack,  47  Verm. ,  674. 

It  has  been  held  that  simply  turning 
one's  own  sheep,  having  an  infectious 
disease,  into  his  own  lot  adjoining  the 
lands  of  another  occupied  by  sheep,  is 
not  unlawful,  nor  such  an  act  of  wrong 
or  negligence  as  will  give  to  the  owner 
of  the  adjoining  lot  a  legal  cause  of 
action  for  damage  sustained  in  conse- 
quence of  the  disease  being  communi- 
cated to  his  sheep  :  Fisher  v.  Clark,  41 
Barb.,  829. 


We  do  not  think  this  case  good  law. 
If  one  by  burning  coal  sends  a  destrac- 
tive  gas  through  the  air  upon  his 
neighbor's  trees  to  their  injury,  he  is 
responsible  :  Campbell  o.  Seaxnan,  63 
N.  Y.,568. 

Is  he  any  the  less  liable  because  the 
poison  is  sent  through  the  air  from  an 
animal  on  his  lands  to  an  amimal  on 
his  neighbor's?  In  other  words,  is  a 
party  liable  for  injuring  or  destroying 
inanimate  matter,  and  not  so  fo*r 
injuring  or  destroying  animate? 

Under  the  act  of  Feb.  16^  1865,  re- 
lating to  diseased  sheep,  it  is  clear  that 
the  owner  of  sheep,  having  a  contagious 
disease,  has  no  right  to  let  them  run 
even  upon  his  own  land  where  they 
can  communicate  disease  to  sheep  law- 
fully pastured  in  an  adjoining  field. 

Where  the  defendant  kept  his  sheep 
which  were  infected  with  the  scab  in 
his  own  pasture,  adjoining  that  of  the 
plaintiff,  the  two  pastures  being  sepa- 
rated by  a  division  fence,  and  defen- 
dant's sheep,  through  want  of  repair 
in  his  portion  of  the  fence,  escaped 
into  the  plaintiff's  pasture,  where  the 
plaintiff  had  a  lot  of  sheep,  part  be- 
longing to  himself  and  part  to  his 
father,  so  that  it  was  doubtful  whether 
plaintiff's  or  his  father's  sheep  were 
first  infected  :  held,  that  an  instruc- 
tion, if  it  was  as  likely  the  plaintiff's 
sheep  caught  the  disease  elsewhere  as 
from  defendant's  sheep,  the  jury  should 
find  for  the  defendant,  was  erroneous, 
being  highly  calculated  to  mislead  ; 
and  that  if  any  of  the  flock  were  in- 
fected, and  the  disease  thereby  com- 
municated to  plaintiff's  sheep,  the  de- 
fendant was  liable. 

Where  a  plaintiff's  sheep  are  infected 
from  the  sheep  of  the  defendant,  the 
former  will  not  be  held  responsible  for 
more  than  ordinary  care  and  skill  in 
their  treatment ;  but  even  if  they  could 
have  been  cured  by  proper  care  and 
treatment,  this  will  not  exonerate  the 
defendant  from  liability  for  the  trouble 
and  expense  incurred  by  the  plaintiff. 

Where  the  plaintiff  had  his  sheep  in 
his  own  pasture,  and  they  were  infect- 
ed with  disease  from  defendant's  sheep 
kept  by  him  in  an  adjoining  pasture, 
from  which  they  escaped  through  de- 
fects in  defendant's  part  of  the  division 
fence  and  communicated  with  plain- 
tiff's sheep,  the  court  instructed   the 
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jury,  for  the  defendant  that  if  the  infection,  as  that  could  not  wholly  ex- 
plaintiff's  negligence  caused  the  dam-  onerate  defendant :  and  in  reference  to 
age,  or  contributed  to  it  equally  with  want  of  care  before  infection,  it  was 
that  of  the  defendant,  they  must  find  erroneous,  for  the  reason  that  there 
for  the  defendant.  Held,  that  this  was  no  proof  upon  which  to  base  it : 
could  not  refer  to  defective  care  after  Herrick  «.  Gj-ary,  65  Illinois,  101. 


[1  Common  Pleas  Division,  100.] 
Jan.  15,  1876. 

^Southwell  and  Another  v.  Bowditch.       [100 

SaU  of  Goods — Contract  for — Broker — Principal  and  Agent — Sold  Note — Permmal 

LiahiJity  of  Broker. 

The  defendant,  a  broker,  signed  aod  sent  to  the  plaintiffs  a  note  of  a  contract  in  tho 
following  terms  :  "  I  have  this  day  sold  by  your  order  and  for  your  account  to  my 
principals  about  five  tons  of  pressed  anthracene.  .  .  .  W.  A.  Bowditch :" 

lleUl,  that  the  defendant  might  be  made  personally  liable,  in  an  action  for  goods 
sold  and  delivered,  upon  the  contract. 

Declaration  for  goods  sold  and  delivered ;  plea,  never 
indebted.     Issue. 

At  the  trial  before  Lord  Coleridge,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1874,  the  facts,  so  far  as 
material,  appeared  to  be  as  follows :  The  contract  of  sale 
relied  on  bv  the  plaintiffs  was  a  sold  note  signed  by  the  de- 
fendant, wno  was  a  colonial  broker,  in  the  following  termg : 
*' Messrs.  W.  A.  Southwell  &  Co.:  I  have  this  day  sold  by 
your  order  and  for  your  account  to  my  principals  about  five 
tons  of  pressed  anthracene,  guaranteed  to  contain  about  70 
per  cent,  of  pure  anthracene,  at  five  shillings  pericwt.  of 
pure  anthracene,  to  be  delivered  free  to  'Free  Trade  Wharf 
in  casks  in  good  export  condition.  The  percentage  of  pure 
anthracene  for  value  to  be  referred  to  Dr.  B.  Paul,  who  is  to 
test  in  the  following  manner :  [then  followed  a  description 
of  the  manner  of  testing];  payment  in  cash  in  fourteen  days 
after  delivery,  less  2J  per  cent,  discount  and  1  per  cent, 
brokerage.  The  above  anthracene  to  be  made  all  from  coal 
tar.  W.  A.  Bowditch."  It  was  contended  for  the  plain- 
tiffs that  this  document  amounted  to  a  contract  of  sale, 
making  the  defendant  personally  liable  for  the  price  of  the 
goods  aelivered  under  it.  It  was  contended  for  the  defen- 
dant that  the  note  did  not  import  personal  liability  on  the 
defendant's  part.  The  defendant  had  acted,  in  buying  the 
goods,  as  broker  for  a  firm  of  Bloth  &  Co.  The  verdict  was 
entered  for  the  plaintiffs  for  £325,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit  on  the  ground  that 
there  was  no  evidence  to  render  the  ^defendant  liable    [101 
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for  goods  sold  and  delivered.  A  rule  nisi  had  been  obtained 
accordingly,  against  which 

Asplana  {Benjamin^  Q.C.,  with  him),  showed  cause :  He 
contended  that  the  defendant  was  liable  as  a  principal  upon 
the  contract :  Pennell  v.  Alexander  {*) ;  Armatrong  v. 
Stokes  (■) ;  Higgins  v.  Senior  (*) ;  Humfrey  v.  Dale  (*) ; 
Fleet  V.  Murion  (*) ;  Fairlie  v.  Fenton  (') ;  Cropper  v. 
Cook  C) ;  Park&r  v.  Winlow  (•). 

Cohen^  Q.C.,  -A.  A  Smithy  and  Purvis  supported  the 
rule:  It  has  been  established  by  the  decisions  that  the 
broker's  position  is  that  of  middleman,  and  that  he  is  not 
entitled  to  put  himself  into  the  position  of  a  principal :  Hob- 
inson  v.  mollett  (M ;  Sharman  v.  Brandt  (**) ;  Hvichinson 
V.  Tatham  (").  Tne  true  construction  of  the  sold  note  is, 
that  it  is  merely  a  record  for  the  information  of  the  broker's 

Erincipal  of  the  manner  in  which  his  instructions  have 
een  carried  out.  If  it  is  a  contract  at  all  by  which  the 
broker  is  bound  as  a  principal,  it  is  not  a  contract  of  pur- 
chase by  the  broker.  He  does  not  purport  to  have  bought 
the  goods,  but  to  have  sold  them  to  others  in  pursuance  of 
the  seller^  s  instructions.  It  may  be  that  the  broker  war- 
rants by  this  document  that  he  nas  performed  his  obliga- 
tions by  so  selling  them ;  but  the  present  action  is  not  on 
anj^  such  warranty,  but  for  goods  sold  and  delivered.  The 
decision  in  Humfrey  v.  Bale  (*)  has  been  much  doubted. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  discharged.  The  principles  of  law  by  which  this 
case  must  be  determined  have  not  been  seriousfy  in  dispute 
during'  the  argument.  Mr.  Cohen  has  admitted  that  if  the 
words  of  the  document  had  been  "I  have  this  day  bought 
of  you,"  &c.,  he  would  have  been  out  of  court.  For  he 
admitted  that  the  current  of  the  decisions  is  too  strong  for 
him  to  contest  the  proposition  that  when  a  man  signs  a  con- 
102]  tract  in  his  own  name  without  any  ^qualification, 
even  although  in  the  body  of  the  document  there  may  be 
some  expressions  tending  to  show  that  he  is  acting  for  an- 
other, he  must  nevertheless  be  taken  to  have  intended  to 
bind  himself  as  a  principal.  A  very  strong  authority  to 
this  effect  is  the  case  of  Paice  v.  Walker  ("],  where  the  Court 
of  Exchequer  held  that  a  person  who  had  signed  a  contract  in 

0)  8  E.  A  B.,  288 ;    28  L.  J.  (Q.B.),        (•)  Law  Rep.,  5  Ex.,  169. 

171.  O  Law  Rep.,  8  C.  P.,  194. 

O  Law  Rep.,  7  Q.  B.,  598.  (»)  7  E.  A  B.,  942 ;  27  L.  J.  (Q.B.),  49. 

(»)  8  M.  A  W.,  884.  (»)  88  L.  T.,  546. 

(*)  E.  B.  A  E.,  1004;  27  L.  J.  (Q.B.),       ('«)  Law  Rep.,  6  Q.B.,  720. 

890.  (")  Law  Rep.,  8  C.  P.,  482. 

(*)  Law  Rep.,  7  Q.  B.,  126.  (")  Law  Rep.,  6  Ex,  178. 
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Jiis  own  name,  in  the  body  of  which  he  described  himself  as 
agent  for  a  named  principal,  was  personally  liable  on  the 
contract.  Without  expressing  any  opinion  on  the  correct- 
ness of  these  decisions,  it  is  sufficient  to  say  that  they  exist 
and  are  binding  on  us.  It  is,  therefore,  the  law  that  when 
a  party  signs  in  his  own  name,  in  the  absence  of  absolutely 
clear  evidence  in  the  contract  itself  that  he  signs  merely  as 
agent,  he  will  be  bound  as  a  principal.  But  it  is  argued  in 
this  case  that  in  the  document  before  us  the  defendant  did 
not  profess  to  purchase  either  as  principal  or  agent,  but  that 
it  is  only  a  statement  that  he  haa  executed  an  order  of  the 
plaintiffs  and  sold  the  ^oods  in  question  to  his  principals  in 
pursuance  of  such  order;  in  other  words,  that  the  docu- 
ment is  not  a  contract  of  purchase  at  all.  We  are  here 
dealing  with  a  common  form  of  document,  well  known  to 
every  one  who  has  had  anything  to  do  with  mercantile  mat- 
ters, and  to  give  the  note  such  a  construction  as  is  suggested 
would,  it  appears  to  me,  be  going  contrary  to  its  well-known 
meaning  among  mercantile  men.  I  will  only  refer  to  two 
of  the  cases  that  have  been  cited  on  the  subject.  No  answer 
has  been  given  in  my  opinion  to  the  argument  that  arises 
upon  them.  In  Hwrnfrey  v.  Dale  (*)  and  Fleet  v.  Murton  (') 
it  was  sought  to  render  the  broker  liable  upon  documents, 
that,  though  perhaps  not  in  identical  terms  with  that  now 
in  q^uestion,  were  substantially  and  in  every  material  respect 
similar.  The  whole  argument  in  those  cases  proceeded  on 
the  assumption  that  a  document  such  as  this  is  a  contract 
of  purchase.  The  only  question  raised  was,  whether  the 
broker  who  signed  was  liable  upon  it  as  a  principal,  and  it 
was  never  disputed  that  it  was  a  contract  of  purchase  as 
against  some  one. 

I  will  not  rely  so  much  on  the  distinct  statements  of  Crow- 
der  and  Williams,  JJ.,  that  words  such  as  those  used  here 
import  a  *contract  of  purchase,  as  upon  the  broad  [103 
fact  that  all  the  judges  and  counsel  in  those  cases  must 
have-  overlooked  an  objection  which  would  have  disposed  of 
the  case  instantly,  and  which  lay  at  the  very  threshold  of 
the  argument,  if  the  defendant's  contention  is  correct.  It  is 
incredible  tliat  such  can  have  been  the  case ;  the  only  ex- 
planation appears  to  me  to  be  that  those  engaged  in  the 
argument  ana  decision  of  the  case,  being  well  acquainted 
with  mercantile  matters,  knew  that  the  business  meaning  of 
such  a  document  was  that  it  imported  a  contract  of  pur- 
chase. The  Court  of  Queen's  Bench  assumed  at  the  out- 
set that  the  meaning  of  the  document  was  such,  whether 

(»)  E,  B.  k  E.,  1004 ;  27  L.  J.  (Q.B.),  890.  (»)  Law  Rep.,  7  Q,  B.,  126. 

10  Eno.  Kep.  57   . 
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taken  by  itself  or  read  by  the  light  of  the  evidence  of  cus- 
tom given  in  the  case.  The  whole  of  the  argument  in  these 
cases  was  unnecessary,  and  the  decision  was  without  force, 
if  such  an  assumption  had  not  been  made.     With  the 

freatest  respect  for  the  ingenuity  of  the  defendant's  counsel, 
cannot  think  that  it  was  reserved  for  them,  after  the  con- 
trary had  so  long  been  assumed,  to  discover  now  for  the 
first  time  the  true  construction  of  such  a  document  as  this. 
If  this  is  a  contract  of  |)urchase,  as  I  before  said,  it  is  ad- 
mitted that  the  authorities  are  overwhelming  to  show  that,, 
the  signature  in  the  defendant's  own  name  being  unqualilBed, 
he  is  personally  liable.  For  these  reasons  I  tliink  the  ver- 
dict was  right,  and  should  stand. 

Grove,  J . :  I  am  of  the  same  opinion.  The  whole  of  the 
argument  for  the  defendant  was  based  on  the  words  of  the 
note,  and  it  seems  to  me  that  it  impliedly  admitted  that  if 
the  words  instead  of  being  "I  have  sold  on  your  account," 
had  been,  *'Ihave  bought,"  then,  unless  there  was  some- 
thing on  the  face  of  the  document  distinctly  showing  that 
the  defendant  was  not  contracting  as  a  principal,  the  effect 
of  the  signature  to  the  note  in  his  name  would  be  to  render 
liim  personally  liable.  I  am  free  to*  admit  that  if  this  had ' 
not  been  a  mercantile  document,  and  we  were  construing  a 
new  form  of  contract  in  the  same  words,  there  might  have 
been  a  real  distinction  between  the  words  ''I  have  sold  for 
you"  and  the  words  ''I  have  bought  of  you;"  but  the 
question  is,  what  the  meaning  of  a  document  such  as  this  is, 
viewed  as  a  mercantile  document,  when  signed  by  a  person 
wlio,  I  will  assume,  was  known  to  be  a  broker,  comparing  it 
104]  with  other  similar  documents  that  *have  received  a 
construction  by  the  courts,  and  are  well  known  among  mer- 
cantile men.  Hurnfrey  v.  Dale  (*)  seems  to  me  to  be  as 
good  as  an  express  decision  on  the  meaning  of  this  docu- 
ment. Lord  Campbell  and  Crowder,  J.,  say  distinctly  that 
such  a  document  amounts  to  a  contract  of  purchase. 

Therefore,  if  we  were  to  rule  that  the  document  here  was 
not  a  contract  of  purchase,  we  should  be  virtually  overrul- 
ing that  case.  It  is  impossible  to  suppose  that  if  there  had 
been  anything  in  this  distinction,  no  argument  based  upon 
it  would  have  been  suggested  in  that  case.  Then,  if  this 
document  amounts  to  a  contract  of  purchase,  the  cases  of 
Paice  V.  Walker  (^)  and  Pennell  v.  Alexander  i^)  are  dis- 
tinctly in  point.     The  former  is  an  a  fortiori  case.     The 

{})  E.  B.  <fe  E.,  1004;  27  L.  J.  (Q.B.),  (»)  8  E.  «fc  B.,  283;  23  L.  J.  (Q.B.), 
390.  171. 

(^).  Law  Rep.,  6  Ex.,  173. 
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words  there  were  stronger  than  here  to  show  that  the  defen- 
dant intended  to  contract  as  an  agent,  and  not  as  a  princi- 
pal. It  is  true  the  principal  there  was  a  foreign  principal, 
but  the  court  distinctly  declined  to  base  their^judgment  on 
this  fact.  It  appears  to  me,  therefore,  that  the  expressions 
used  in  this  contract,  though  they  show  that  the  defendant 
was  acting  as  an  agent,  must  be  taken  as  showing  no  inten- 
tion that  the  defendant  should  be  exempted  from  the  lia- 
bility that  would  ordinarily  be  thrown  upon  him  by  law 
when  acting  for  an  undisclosed  principal.  It  seems  that 
words  added  by  way  of  qualification  to  the  signature  are 
entitled  to  more  weight  than  the  same  expressions  occurring 
in  the  body  of  the  instrument.  In  Humfrey  v.  Dale{')  the 
term  '' broker"  was  added  to  the  signature.  It  cannot  be 
contended  that  the  fact  that  it  appears  in  the  body  of  the 
document  that  the  defendant  is  not  purchasing  for  himself 
exempts  him  from  personal  liability.  In  Paice  v.  Walker  (*). 
it  appeared  that  the  defendant  was  acting  as  agent,  but  it 
was  neld  that,  inasmuch  as  no  qualifying  expression  was 
added  to  the  signature,  there  must,  in  order  to  exempt  the 
defendant  from  personal  liability,  be  something  in  the 
document  not  only  showing  that  the  defendant  was  acting 
as  an  agent,  but  showing  tnat  he  intended  to  exempt  him- 
self from  the  liability  that  the  contract  so  signed  would 
otherwise  throw  upon  him  as  principal.  In  many  of  the 
cases  the  defendant  professed  to  act  for  some  other  person 
not  *named ;  the  mere  fact  that  it  appears  on  the  [105 
contract  that  the  defendant  acted  for  another  cannot  exempt 
him  from  personal  liability  consistently  with  Paice  v. 
Walker  (•)  and  many  other  cases.  That  being  so,  the  whole 
of  the  argument  for  the  defendant  turns  on  the  suggested 
construction  of  the  document ;  but,  as  before  stated,  the 
decisions  are  strong  to  show  that  the  bought  and  sold  notes 
are  not  to  be  distinguished  from  each  other,  and  the  lia- 
bility depends,  in  the  case  of  a  mercantile  instrument  like 
this,  not  so  much  on  the  exact  meaning  of  the  particular 
words  used  as  on  the  nature  and  substance  of  the  transac- 
tion, looked  at  according  to  the  understanding  of  mercan- 
tile men. 

Denman,  J.:  The  contention  now  set  up  in  support  of 
the  rule  is,  that  the  sold  note,  though  signed  by  the  de- 
fendant in  his  own  name  without  any  qiialification  to  such 
signature,  does  not  make  him  personally  liable  for  goods 
sold  and  delivered,  because  it  shows  on  the  face  of  it  that  it 
is  not  a  contract  for  the  sale  and  delivery  of  goods  at  all. 

(»)  E.  B.  <k  E.,  1004;   27  L.  J.  (Q.B.),  890.  («)  Law  Rep.,  6  Ex.,  178. 
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The  law  is  clearly  laid  down  in  the  cases  cited  in  the  note 
to  Thompson  v.  Davenport  {'\  that,  as  a  general  rule, 
where  a  man  signs  without  qualification  in  his  own  name  he 
is  prima  fac^e  liable,  and  in  order  to  exempt  himself  he 
must  make  it  appear  clearly  on  the  face  of  the  contract  that 
he  did  not  intend  to  be  liable  as  a  principal.  There  is 
nothing,  as  it  seems  to  me,  of  such  a  nature  appearing  on 
the  face  of  this  contract,  and  therefore  if  the  document 
amounts  to  a  contract  of  purchase  the  defendant  is  a  prin- 
cipal. But  Mr.  Cphen  said,  that  the  document  was  not  a 
contract  of  purchase,  and  therefore,  even  if  the  defendant 
was  bound  ty  the  document  as  principal  to  something,  he 
was  not  bound  as  a  purchaser.  I  will  not  add  anything  on 
this  point  to  what  has  been  said  by  the  rest  of  the  court. 
The  words  have  practically  received  judicial  construction 
by  the  Court  of  Queen's  Bench  and  Exchequer  Chamber, 
and  we  cannot,  in  my  opinion,  upset  what  has  so  long  been 
treated  as  the  true  construction  of  a  well  known  mercantile 
document.  Another  observation  that  occurs  to  me  is  this, 
we  ought  in  considering  whether  the  document  is  a  contract 
of  sale  or  not  to  look  at  the  whole  of  the  language  used, 
106]  and  not  some  expressions  only.  It  seems  to  me*that 
when  the  defendant  signed  a  document  framed  as  this  is, 
setting  out  at  full  length  every  particular  of  the  contract 
entered  into,  as  this  does,  and  in  all  respects  like  a  conti-act, 
he  could  not  have  considered  that  he  was  signing  not  a  con- 
tract but  only  a  mere  note,  or  piece  of  useful  information 
to  the  plaintins. 

For  these  reasons,  I  agree  with  the  rest  of  the  court  that 
this  rule  should  be  discharged. 

Mule  discharged. 

Solicitors  for  plaintiffs  :   Yenning^  Robins  &  Yenning. 
Solicitor  for  defendant :  Anthony  Carr. 

(»)  2  Sm.  L.  C;  7th  ed.,  364. 

See  9  Eng.   Rep.,  14  note;    as  to  26  Com.  PI.,  416;  Patton  «.  Melville, 

when  a  known  public  officer  is  and  21  Q.  B.,  263. 

when  is  not  liable.  Not  liable :   Robertson  v.  Glass,  20 

As  to  recent  cases,  where  a  known  Com.  PL,  250  ;  Lyman  v.  Lovekin,  20 

agent,  etc.,  renders  himself  personally  Com.  PI.,  863;  McHdery  v.  Baldwin, 

liable  on  contracts  made  by  him  and  6  K.  B.,  O.S.,  31 ;  Lane  t>.  Officers,  etc.. 

when  not.  8  Q.  B.,  108  ;   Johnson  v.  Hamilton,  15 

Canada  (Upper):    Liable:  McDou-  id.,  211 ;  Bank  v.  Cheney,  15  Id.,  400. 

gall  V.  Court,  18  Com.  PL,  119  ;  Simp-  Canada  (Lower):    McLean  v.  Ross, 

son  V.  Carr,  5  Q.  B.,  320;    Foster  v.  3  Revue  de'Legislatione,  434. 

Geddes,  14  Q.  B.,  239;  Reid  v.  McChcs-  Illinois :    Luible  :  Millikin  v,  Jones, 

ney,  8  Com.  PL    50  ;  Laing  v.  Taylor,  77  Ills.,  372  ;   Mann  v.  Richardson,  66 


Vol.  I.] 


COMMON  PLEAS  DIVISION. 


453 


Southwell  V.  Bowditcb. 


1876 


Ills.,  481  ;  Burlingame  v,  Brewster,  79 
Ills.,  515. 

A^ot  liable :  Stevenson  v.  Mathers,  67 
Uls.,  124  ;  MiUikin  «.  Jones,  77  Ills., 
372. 

Indiana:  Not  liable :  Morrison  «. 
McFarland,  51  Ind.,  200;  Newman  «. 
Sylvester,  42  Ind.,  106,  reversing  1 
Wils.  Supr.  Ct.  R.,  19. 

Iowa:  Not  liable:  Boardman  v. 
Hayne,  29  Iowa,  339. 

IriBh :  Liable  t/iough  mistake  :  Mc- 
Gillicuddy  v.  Qawley,  Irish  L.  R.,  2 
Com.  Law,  237. 

Massaohusetts :  Liable:  Guernsey 
fj.  Cook,  117  Mass.,  548;  Worthing- 
ton  V.  Cowles,  112  Mass.,  30. 

Not  liable:  Chipman  v,  Foster,  119 
Mass.,  189. 

Miflsouri :  Liable  :  Blakely  v.  Ben- 
necke,  59  Mo.,  193. 

Not  liable :  Klostennan  v.  Loos,  58 
Mo.,  290. 

New  Hampshire :  Liable :  Holyoke 
r.  Clark,  54  N.  H.,  578;  Chandler  u. 
Coe.  54  N.  H.,  561. 

New  York:  Not  liable:  Bissell  ^j. 
Torry,  60  N.  Y.,  635 ;  Haight  u.  Nay- 
lor,  5  Daly,  219 ;  Butler  v.  Evening 
Mail,  etc.,  61  N.  Y.,  634;  Hood  v. 
Hallenbeck,  7  Hun,  362;  Swift  v. 
Williamsburgh,  24  Barb.,  427  ;  Noyes 
V.  Phillips,  80  N.  Y.,  408. 

Liable,  because  under  seal:  Briggs 
T.  Partridge,  64  N.  Y.,  357,  affirming 
39  N.  Y.  Superior  Court  Rep.,  339. 

But  see  Noyes  v.  Pbillips,  60  N.Y., 
408. 

PennBylvania :  Liable:  Beymer  v. 
Bensall,  79  Penn.  St.,  298. 

Liable,  because  ujider  seal:  Quigley 
V.  DeHaaa,  82  Penn.  St.,  267. 

Virginia :  Liable :  Ruckman  v. 
Lighner,  24  Gratt.,  19. 

West  Virginia :  Liable  :  Ranch  v. 
Oil  Co.,  8  West  Va.,  36. 

WisconsiQ :  Liable :  Hull  v.  Brown, 
ai  Wise.,  652. 

Evidence  is  admissible  to  show  that 
at  the  time  of  an  indorsement  of  a 
note,  the  first  and  second  indorsers 
aKreed  that  in  case  of  a  loss  they 
should  bear  it  jointly.  The  contract  of 
indorsement  is  implied  by  law  from 
the  blank  indorsement,  and  can  'be 
qualified  by  proof  of  a  different  agree- 
ment. The  contract  of  indorsement  is 
not  subject  to  the  rule  which  excludes 
proof  to  vary  the  terms  of  an  express 


contract :    Ross  v.  Espy,  66  Penn.  St. 
Rep.,  481,  5  Am.  Rep.,  394. 

Seel2Eng.  Rep.,  245-6. 

Also  Bank  v.  Ruttan,  22  Upper 
Can.  Q.  B.,451. 

But  see  Burlingame  v.  Brewster,  79 
Ills.,  515. 

A  waiver  of  protest,  "Notice  of 
presentment,  demand  and  protest 
waived,"  is  not  only  a  waiver  of  de- 
mand of  payment,  but  of  notice  of 
non-payment  to  the  indorser  at  the 
maturity  of  the  note :  Seymour  v. 
Francisco,  Cleveland  Law  Record,  9. 

Parol  testimony  is  no  more  admis- 
sible to  vary  the  clear  and  settled  legal 
meaning  and  effect  of  a  contract,  than 
it  is  to  vary  its  terms.  Thus  it  was 
held  incompetent  to  show  by  parol, 
that  a  contract,  the  legal  effect  of 
which  was  to  require  payment  for 
wood  only  when  the  entire  amount 
contracted  for  was  delivered,  that  at 
the  time  the  contract  was  made  the 
purchaser  verbally  agreed  to  pay  for 
the  wood  as  fast  as  it  was  delivered  : 
Brandon,  etc.  v.  Morse,  48  Verm.,  322. 

Although  the  agent  may  be  person- 
ally liable,  the  adverse  party  may, 
nevertheless,  proceed  against  the  prin- 
cipal, though  he  be  not  named  or  re- 
ferred to  in  the  contract,  and  so  the 
principal  may  sue  upon  the  contract : 
9  Eng.  Rep.,  16  note  ;  13  Albany  Law 
Journal,  323. 

Canada  (Upper)  :  Sanderson  v. 
Burdett,  18  Grant's  Chy.,  417. 

UUnois:  Whitlock  v.  Hickes,  75 
Ills.,  460. 

New  Hampshire :  Chandler  v. 
-Coe,  54  N.  H.,  561 ;  Bryant  v.  Wells, 
56N.  H.,  152. 

'    New  York :  Inglehart  v.  Thousand, 
etc.,  7  Hun,  547. 

Ohio:  Walsh  d.  Burton,  24  Ohio 
St.  R.,  28. 

Pennsylvania:  Beymer  v,  BonsaU, 
79  Penn.,  298. 

WeBt  Virginia :  Ranch  v.  Oil  Com- 
pany, 8  West  Va.,  36. 

Unless  the  instrument  is  required  by 
law  to  be  under  seal :  Briggs  v.  Part- 
ridge, 64  N.  Y..  357,  affirming  39 
N.  Y.  Superior  Court  Rep.,  339  ;  Quig- 
ley V.  DeHaas,  82  Penn.  St.,  267; 
Rauch  tJ.  Oil  Co.,  8  West  Va.,  36. 

But  see  Noyes  v.  PhUlips,  60  N.  Y., 
408. 

The  cases  do  not  always  distinguish 
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between  an  agreement  which  the  law  Ev^eu  tliough    required  bj  statate — 

requires   to  be    under   seal    and  one  as  the  Statute  of   Frauds — to  be  in 

wiien  it  is  under  seal  but  is  valid  with-  writing  to  bind  the  principal :    Walsh 

out.     In  the  latter  case  an  undisclosed  v.  Burton,  24  Ohio  St.  R.,  28. 

principal  may    be    held    though    the  As  to  the  exception  in  cases  of  com- 

agreement  is  in  fact  unnecessarily  un-  mercial  paper,  see  Chandler  v.  Coe,  54 

der  seal  :   See  12  Eng.  Rep.,  16  note ;  N.  H.,  561. 
16  Albany  Law  Jour.,  98. 


[1  Common  Pleas  Division,  106.] 

Nov.  26, 1875. 
SCALTOCK   V.    HaRSTON. 

ZaruBord  and   Tenant — Ejectment  for  a  Forfeiture — Assignee  of  Reversion — Non 
repair — Notice  of  the  Assignment — 32  Hen.  8,  c.  34. 
Tho  assignee  of  the  reversion  of  a  lease  may  maintain  ejectment  for  breach  of 
a  covenant  to  repair,  without  giving  the  tenant  notice  of  tlie  assignment. 

Ejectment  to  recover  the  possession  of  houses  in  South- 
ampton Street,  Camberwell,  held  under  two  leases,  dated 
respectively  the  2oth  of  September,  1822,  ahd  the  25th  of 
March,  1851,  containinff  the  usual  covenant  to  repair,  with 
a  power  to  the  lessor,  his  heirs  and  assigns,  to  re-enter  in 
case  of  breach  by  the  lessee  or  his  assigns.  The  plaintiff 
sued  as  assignee  of  the  reversion,  in  respect  of  a  breach  of 
tho  covenant  to  repair. 

The  cause  was  tried  before  Pigott,  B.,  at  the  sittings  in 
Middlesex  after  Michaelmas  Term,  1874.  It  was  proved 
that  'the  plaintiff  had  become  possessed  of  the  reversion, 
and  that  a  breach  of  the  covenant  to  repair  had  been  com- 
mitted after  the  assignment  to  him.  The  defence  set.  up 
was,  that  the  defendant  had  had  no  notice  of  the  assign- 
ment to  the  plaintiff,  the  rent  having  always  been  paid  to 
his  predecessor  in  title,  Thomas  Flight. 

A  verdict  was  entered  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  to  set  it  aside,  and  enter  it  for  him,  if 
the  court  should  be  of  opinion  that  the  action  could  not  be 
maintained  in  the  absence  of  notice  to  the  tenant  that  the 

Ilaintiff  had  become  assignee  of  the  reversion. 
07]    *G'  -5.  Kennedy^  in  Hilary  Term,  1875,  obtained  a 
rule  nisi, 

Nov.  24.  Wilberforce  showed  cause :  No  notice  of  the 
assignment  was  necessary  to  enable  the  plaintiff  to  maintain 
this  action.  By  32  Hen.  8,  c.  34,  the  assignee  of  the  rever- 
sion is  placed  in  the  same  position  with  regard  to  the  cove- 
nants of  the  lease  as  the  original  lessor :  Fraunces"  s  Case  ('). 
The  opinion  there  cited  of  Popham,  J.,  and  Mallorys 
Case  C),  which  will  be  cited  for  the  defendant,  had  reier- 

(')  8  Co.  Rep.,  92  a.  («)  5  Co.  Rep.,  113. 
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ence  to  the  breach  of  a  covenant  for  payment  of  rent,  which 
differs  in  the  nature  of  things  from  a  covenant  to  repair. 
Until  he  has  notice  of  an  assignment,  the  lessee  cannot  know 
that  he  has  to  pay  rent  to  the  assignee.  But  he  is  bound  to 
perform  his  covenant  to  repair,  whoever  may  be  owner  of 
the  reversion ;  and  therefore  an  action  for  breach  of  the 
covenant  to  repair  will  lie  at  tlie  suit  of  the  assignee  of  the 
reversion,  without  notice  of  the  assignment:  Hingen  v. 
Payn  (*).  The  opinions  of  Coke,  C.  J.,  and  Foster,  J.,  in 
Bristow  and  Bristowe^s  Case  ("),  support  this  view. 

Kennedy^  in  support  of  the  rule,,  contended  that  notice  of 
the  assignment  was  necessary  before  the  assignee  could 
maintain  ejectment  for  breach  of  any  of  the  covenants  in  the 
lease.  He  cited  Comyns's  Digest,  Condition  (O.  2);  Co. 
Litt.,  215  a,  215  b ;  Pope  v.  Biggs  (*) ;  Oibson  v.  Doeg  (*) ; 
Doe  d.  Palk  v.  Marchetti  (*). 

Cut,  ado.  vuU. 

Nov.  25.  Geove,  J.:  In  this  case,  which  was  argued 
yesterday  before  my  Brothers  Archibald  and  Lindley  and 
myself,  we  took  time  to  look  into  the  authorities.  It  was 
an  action  of  ejectment  by  the  assignee  of  the  reversion 
against  a  sub-lessee  founded  upon  a  right  of  re-entry  for 
the  breach  of  a  covenant  to  repair;  the  lease  containing  a 
covenant  by  the  lessee  and  his  assigns  to  repair  and  sustain 
the  demised  premises,  and  a  proviso  for  re-entry  for  a 
breach  of  any  of  the  covenants  in  the  lease.  It  was  assumed 
at  the  trial  before  my  Brother  Pigott  at  the  sittings  in  Middle- 
sex after  Michaelmas  Term,  1874,  that  the  premises  were  out 
of  repair,  *and  therefore  that  the  defendant  had  been  [108 
guilty  of  a  breach  of  the  covenant.  The  only  point  argued 
before  us  in  support  of  the  motion  for  a  new  trial  was,  that 
the  sub-lessee  had  received  no  notice  that  the  plaintiff  had 
become  assignee  of  the  reversion  before  the  issuing  of  the 
writ :  and  it  was  insisted  that  the  action  was  not  maintain- 
able in  the  absence  of  such  notice. 

There  is  no  express  decision  upon  the  subject :  but  two 
cases  were  relied  on  for  the  defendant,  viz.,  Mallory's 
Case  (•)  and  Fraunces^s  Case  (')  where  it  was  held  that  in 
order  to  take  advantage  of  a  forfeiture  for  non-payment  of 
rent,  notice  of  assignment  is  necessary.  Prior  to  32  Hen.  8, 
c.  34,  which  enabled*  the  grantees  or  assignees  to  have  the 
like  advantage  as  the  lessors  or  grantors  themselves  might 

P)  Cro.  Jac..  475.  («)  1  B.  A  Ad.,  720. 

(«)  Godb.,  161.  (»)  5  Co.  Rep.,  113  b. 

(»)  9  B.  A  0.,  245.  f)  8  Co.  Rep.,  93  a. 

0)  2  H.  «fe  N.,  615;  27  L.  J.  (Ex.),  37. 
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have  had,  the  tenant  could  not  become  tenant  of  the  as- 
signee without  attornment;  and  Mallory's  Case  Q)  is  an 
authority  that  to  be  an  assignee  within  the  meaning  of  that 
statute,  the  assignee  ought  to  have  all  that  was  requisite  at 
common  law,  viz.,  attornment.  But,  after  that  statute,  an 
assignee  of  the  reversion,  with  attornment  by  the  tenant, 
had  the  same  rights  as  the  grantor  himself  had  before  that 
statute.  By  the  statute  4  Anne,  c.  16,  s.  9,  the  necessity 
for  attornment  is  taken  away,  with  this  proviso  in  s.  10, 
that  ''no  such  tenant  shall  be  prejudiced  or  damnified  by 
payment  of  any  rent  to  any  such  grantor  or  conusor  by 
breach  of  any  condition  for  non-payment  of  rent,  before 
notice  shall  be  given  to  him  of  such  grant  by  the  conusee  or 
grantee."  But  that  proviso  is  expressly  limited  to  the  case 
of  an  entry  for  breach  of  a  condition  by  non-payment  of 
rent ;  and  in  that  case  it  protects  the  tenant  where  in  ignor- 
ance or  mistake  he  has  paid  his  rent  to  the  grantor  before 
he  has  had  notice  of  the  assignment.  The  reason  for  this  is 
obvious.  The  tenant,  unless  he  has  notice  of  the  assignment, 
does  not  know  to  whom  he  is  to  tender  the  rent ;  and  it 
would  be  monstrous  that  his  lease  should  be  forfeited  when 
he  has  no  means  of  knowing  to  whom  the  reversion  has 
been  assigned.  But  that,  as  I  said  before,  is  expressly  lim- 
ited to  non-payment  of  rent.  There  is  no  case  where  "it  has 
been  held  necessary  to  give  notice  in  the  case  of  a  forfeiture 
for  breach  of  the  covenant  to  repair.  Nor  is  it  easy  to  see 
what  benefit  such  a  notice  would  be  to  the  tenant,  unless  the 
109]    notice  was  *long  enough  to  give  him  time  to  put  the 

Premises  in  repair.  That  is  not  contended  for  here.  In- 
eed,  it  would  be  altogether  changing  the  effect  of  the  cove- 
nant. As  far  as  I  can  form  an  opinion,  it  has  never  been 
held  that  notice  of  assignment  is  necessary  before  advantage 
can  be  taken  by  the  assignee  of  the  breach  of  a  covenant  to 
repair.  It  may  be  that  this  rule  will  inflict  some  hardship 
on  the  tenant,  as  where  the  want  of  repair  is  but  trifling : 
on  the  other  hand,  the  tenant  may  have  grossly  neglected 
the  premises,  and  then  the  hardship  would  be  the  other  way. 
Besides,  if  there  be  any  hardship,  the  legislature  may  rem- 
edy it,  as  in  the  case  of  a  breach  of  the  covenant .  to  insure. 
Our  duty  is  simply  to  administer  the  law  as  we  find  it.  The 
reasoning  in  Mallory's  Case  {')  and  Frannces's  Case  {*\ 
w^hen  explained,  is  clear.  There  is  no  case  nor  any  decision 
which  applies  that  doctrine  to  the  case  of  a  forfeiture  for 
breach  of  the  covenant  to  repair.     I  think  the  verdict  was 

(')  6  Co.-  Rep.,  113  b.  (»)  8  Co.  Rep.,  93  a. 
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properly  entered  for  the  plaintiff  in  this  case,  and  that  this 
rule  should  be  discharged, 

Archibald,  J.:  This  is  an  action  of  ejectment  brought 
by  the  assignee  of  the  reversion  of  a  lease  against  the  tenant, 
to  recover  possession  of  the  premises  on  the  ground  of  a  for- 
feiture by  reason  of  a  breach  of  a  covenant  to  repair  con- 
tained in  the  lease.  At  the  trial  a  verdict  was  entered  for 
the  plaintiff :  and  a  new  trial  is  asked  for  on  the  ground  that 
the  forfeiture  was  not  complete  without  notice  to  the  tenant 
of  the  assignment  of  the  reversion  to  the  plaintiff.  The 
rights  of  the  parties  become  obvious  when  the  course  of 
legislation  on  the  subject  is  followed.  At  the  common  law, 
lor  feudal  reasons,  there  might  have  been  an  assignment  of 
the  reversion ;  but  such  an  assignment  would  not  have  made 
the^  tenant,  unless  he  consented  to  become  so,  tenant  of  the 
assignee.  He  could  not  be  made  a  vassal  without  his  con- 
sent. The  assignee  of  the  reversion  at  common  law  had  a 
right  to  distrain  for  rent,  because  the  rent  was  incident  to 
the  reversion :  but  he  had  no  right  to  avail  himself  of  a 
condition  of  re-entry.  Such  being  the  state  of  things  at 
common  law,  and  inconvenience  being  found  to  result  from 
it,  on  the  dissolution  of  monasteries  the  stat.  32  Hen.  8,  c.  34, 
was  passed,  giving  to  the  assignee  of  the  reversion  the  same 
*rights  as  the  lessor  or  grantor  himself  had  before.  [110 
That  still  left  open  the  question  what  was  essential  to  con- 
stitute an  assignee  of  the  reversion ;  and  it  was  found  to 
be  still  necessary,  notwithstanding  that  statute,  that  there 
should  be  an  attornment  by  the  tenant,  except  in  those  cases 
in  which  there  was  a  conveyance  by  bargain  and  sale  under 
the  Statute  of  Uses.  That  was  the  state  of  things  which 
existed  between  the  passing  of  the  stat.  32  Hen.  8,  c.  34,  and 
that  of  the  4  Anne,  c.  16.  This  last  mentioned  statute  (ss.  9, 
10)  did  away  with  the  necessity  of  attornment,  but  took 
care  at  the  same  time  to  protect  a  lessee  who  had  paid  rent 
to  the  lessor  without  having  had  notice  of  the  assignment  of 
the  reversion.  Its  operation  was  to  complete  the  title  of  the 
assignee,  and  to  protect  the  tenant  against  the  breach  of  a 
condition  for  payment  of  rent.  In  the  case  of  non-repair,  it 
is  not  necessary  to  give  notice  of  the  assignment  of  the  re-% 
version,  to  entitle  the  assignee  to  re-enter  for  breach  of  the 
covenant. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  defendant 
contends  that  the  assignee  of  the  reversion  cannot  enter  for 
breach  of  the  covenant  to  repair,  without  notice  of  the  as- 
signment to  the  tenant.  Why  should  notice  be  necessary  ? 
The  answer  is  not  obvious.  It  is  quite  inunaterial  to  the 
16  Eno.  Rep.  58 
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tenant  who  is  his  landlord :  he  is  bound  at  all  events  to 
keep  the  premises  in  repair.  Then  how  does  it  stand  upon 
authority  ?  The  authority  which  is  most  favorable  to  the 
defendant's  contention  is  the  passage  from  Coke  cited  in 
Com.  Dig.,  Condition .( O.  2).  But,  when  looked  at,  Mai- 
lory's  CaseQ)  does  not  warrant  that  proposition.  Before 
the  Statute  of  Uses  and  32  Hen.  8,  c.  34,  there  were  difficulties 
in  the  way  of  grantees  of  the  reversion  taking  advantage 
of  a  condition  broken.  These  difficulties  were  removed  by 
those  statutes,  subject  to  an  exception  which  was  ultimately 
done  away  with  by  4  Anne,  c.  16  ;  and  it  is  now  no  longer 
necessary  to  give  notice  of  the  assignment  except  in  the  case 
of  a  forfeiture  for  non-payment  of  rent. 

Bule  discharged. 

Solicitors  for  plaintiff :  Lewis  &  Sons. 
Solictors  for  defendant :    Webb,  Stock  &  Burt 

O  6  Co.  Rep.,  113  b. 


[1  CommoQ  Pleas  Division,  111,] 
Nov.  12,  1876. 

Ill]  *Edwards  and  Another  V.  Hancher. 

Bankrupt — ResoluHon  for  a  Composition  by  Promissory  Xotes  tiiih  a  Surety — Defanli 
in  PaymerU—^^  &  33  Vict.  c.  71,  m.  126,  126. 

Defendant  having  filed  a  petition  for  liquidation  under  s.  126  of  the  Bankruptcy 
Act,  1869,  at  a  meeting  duly  convened  (the  plaintiffs  being  assenting  creditors), 
resolutions  were  passed,  that  a  composition  of  8«.  in  the  pound  should  be  accepted 
by  the  creditors  in  satisfaction  of  their  debts,  that  such  composition  should  be  pay- 
able by  instalments  at  three,  six  and  twelve  months,  and  that  the  security  of  S. 
should  be  accepted  for  the  whole  of  the  composition ;  and  a  trustee  was  appointed. 

Joint  and  several  promissory  notes  of  defendant  and  S.  for  the  composition,  pay- 
able at  the  National  Provincial  Bank  of  England  at  Birmingham,  were  given  to 
plainti^  and  the  other  creditors,  and  receipt  signed  by  them,  expressii^  it  to  be 
*'  in  discharge  of  their  debts." 

The  first  note  was  presented  at  the  bank  at  maturity,  and  dishonored,  but  no  de- 
mand was  made  upon  S.  or  the  trustee: 

Held,  that  the  plaintiffs  were  remitted  to  their  right  to  sue  for  their  ori^nal 
debt, — the  mere  giving  of  the  notes,  without  payment,  not  being  satisfaction  within 
the  terms  of  the  resolution  or  the  receipt. 

To  a  declaration  for  goods  sold,  &c.,  the  defendant 
7)leaded, 

1.  That  he  never  was  indebted,  as  alleged. 

2.  That,  before  action,  he  satisfied  and  discharged  the 
plaintiffs'  claim  by  delivering  to  the  plaintiffs  three  promis- 
sory notes  whereby  the  defendant  and  Henry  Smith  jointly 
and  severally  promised  to  pay  to  tlie  plaintiffs  or  their  order 
three  several  sums  of  money  in  full  satisfaction  and  dis- 
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charge  of  the  plaintiffs'  claim,  which  notes  the  plaintiffs  ac- 
cepted from  the  defendant  in  full  satisfaction  and  discharge 
as  aforesaid. 

3.  That,  after  the  accruing  of  the  plaintiffs'  claim,  and 
before  action,  the  defendant,  being  a  debtor  unable  to  pay 
his  debts,  petitioned  the  Court  of  Bankruptcy  for  the  liqui- 
dation of  his  affairs  by  arrangement  or  composition,  and 
such  proceedings  were  thereupon  duly  had  that  the  cred- 
itoi-s  of  the  defendant,  by  an  extraordinary  resolution,  re- 
solved that  a  composition  of  3^.  in  the  pound  should  be 
accepted  in  satisfaction  of  the  debts  due  to  the  creditors 
from  the  defendant,  and  that  such  composition  should  be 
payable  as  follows,  by  three  instalments  of  1^.  each, — the 
nrst  in  three,'  the  second  in  six,  and  the  third  in  twelve 
months  from  the  *date  of  the  confirmation  of  the  said  [112 
resolution,  and  that  the  security  of  Henry  Smith  should  be 
accepted  for  the  whole  of  the  said  composition  aqjd.  the 
receiver's  and  solicitors'  costs,  to  be  given  in  the  joint  and 
several  promissory  notes  of  the  defendant  and  the  said 
Henry  Miith ;  and  a  statement  showing  the  whole  of  the 
assets  and  debts  of  the  defendant,  and  the  names  and  ad- 
dresses of  the  creditors  to  whom  such  debts  were  due, 
including  the  names  and  addresses  of  the  plaintiffs  and  the 
amount  of  the  debt  due  to  them  and  claimed  in  and  by  the 
declaration,  was  produced  at  the  meetings  at  which  the 
resolution  passed;  and  the  said  resolution  and  statement 
were  presented  to  the  registrar  and  duly  registered ;  and 
the  said  composition  was  duly  paid  and  secured  to  the 
plaintiffs  pursuant  to  the  said  resolution ;  and  all  conditions 
had  been  fulfilled  necessary  to  entitle  the  defendant  to  be 
discharged  from  the  said  debt  by  the  resolution  and  the 
performance  thereof.     Issue  thereon. 

At  the  trial  before  Brett,  J.,  at  the  sittings  at  Westmin- 
ster in  Hilary  Term  last,  the  debt  was  admitted,  and  the 
defendant,  in  support  of  his  second  and  third  pleas  put  in 
the  following  resolutions  (to  which  the  plaintiffs  were 
assenting  parties)  agreed  to  at  a  meeting  of  his  creditors 
under  the  liquidation  on  the  14th  of  July,  1874 : 

"1.  That  a  composition  of  3^.  in  the  pound  shall  be  ac- 
cepted in  satisfaction  of  the  debts  due  to  the  creditors  from 
the  said  John  Hancher. 

**2.  That  such  composition  be  payable  as  follows, — by 
three  instalments  of  Is.  each,  the  first  instalment  in  three 
months,  the  second  in  six  months,  and  the  third  in  twelve 
months  from  the  date  of  the  confirmation  of  this  resolution. 

*'3.  That  the  security  of  Henry  Smith,  of  Muntz  Street, 
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Birmingham,  glass  cutter,  be  accepted  for  the  whole  of  the 
composition  and  for  the  receiver's  and  solicitors'  costs. 

''4.  That  L.  J.  Sharp,  of  Birmingham,  be  appointed 
trustee." 

It  was  further  proved  that  on  the  24th  of  July,  1874,  three 
joint  and  several  promissory  notes  for  £4  10^.  lOd.  each 
were  made  by  the  bankrupt  and  Smith,  and  delivered  to 
the  plaintiffs,  who  thereupon  gave  a  receipt  in  the  following 
form: 
113]  *''The  Bankruptcy  Act,  1869. 

*'In  the  County  Court  of  Warwickshire  holden  at 

''Birmingham. 

''  In  the  matter  of  John  Hancher. 

'*Eeceived  of  Mr.  Luke  J.  Sharp,  trustee  of  this  estate, 
three  promissory  notes  dated  the  24th  day  of  July,  1874, 
and  pajrable  at  three,  six,  and  twelve  months  respectively, 
amou^iting  in  the  aggregate  to  the  sum  of  £13  25.  6^.,  being 
a  composition  of  3^.  in  the  pound  on  our  debt  of  £90  17*. 
11^.,  resolved  to  be  accepted  at  a  general  meeting  of  cred- 
itors held  on  the  14th  day  of  July,  1874,  and  in  discharge 
of  our  debt.     Edwards,  Brothers." 

These  notes  were  made  payable  at  the  National  Provincial 
Bank  of  England  at  Birmingham,  where  the  defendant  kept 
no  account.  On  the  29th  of  October  the  first  note  became 
due,  and  was  presented  at  the  bank,  but  not  paid.  •  With- 
out making  any  application  to  the  surety,  the  plaintiffs  on 
the  30th  issued  the  writ  in  this  action,  claiming  the  original 
debt. 

On  the  part  of  the  defendant  it  was  contended  that  the 
acceptance  by  the  plaintiffs  of  the  promissory  notes  with  a 
surety  pursuant  to  the  resolution,  and  giving  the  receipt, 
operated  as  satisfaction  of  the  original  debt,  and  that  the 
plaintiffs  were  bound  to  call  upon  Smith  the  surety,  or 
might  have  compelled  the  trustee  to  enforce  payment  of  the 
instalments. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the 
plaintiffs,  giving  the  defendant  leave  to  move. 

Jan.  19,  1875.  A.  L,  Smith  obtained  a  rule  accordingly, 
on  the  grounds  that  the  plaintiffs  accepted  the 'joint  and 
several  promissory  notes  of  the  defendant  and  Smith  in 
satisfaction  and  discharge  of  his  claim,  and  that  the  plain- 
tiffs should  have  applied  to  the  trustee  or  to  Smith  for  pay- 
ment of  the  notes  before  bringing  the  action. 

Nov.  12.  Plowden  showed  cause :  The  first  question  is, 
what  is  the  effect  of  the,  resolutions  of  the  14th  of  July, 
1874?    If  these  do  not  operate  as  satisfaction,  the  plain- 
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tiffs  are  clearly  not  estopped  from  suing  for  their  original 
debt.  Edwards  v.  Coorrwe  ('),  confirmed  by  Newell  v.  Van 
Praagh  ('),  is  a  distinct  *authority  to  show  that  they  [114 
are  not  so  estopped.  The  only  difference  in  reality  between 
those  cases  and  the  present  is,  that  here  there  was  a  surety, 
there  not;  for,  the  circumstance  of  the  plaintiff ' being  an 
assenting  or  a  non-assenting  creditor  is  perfectly  immaterial. 
It  is  the  payment  of  the  composition  alone  that  can  be  a 
satisfactign.  This  view  was  adopted  by  the  Lords  Justices 
in  lie  Hatton  (').  In  Newell  v.  Van  Praagh  {^)  Brett,  J., 
says:  "It  seems  to  me  that  the  decision  in  Edwards  v. 
Coomhe  (')  turned  upon  the  construction  of  the  Bankruptcy 
Act,  and  not  on  the  common  law  doctrine  of  the  suspension 
of  a  remedy ;  that  the  meaning  of  the  statute  was  that  the 
creditor  should  not  be  entitled  to  go  on  with  an  action  until 
the  composition  was  due,  and  that,  if  paid  when  due,  it 
should  extinguish  the  debt ;  but  that,  if  it  were  not  paid,  it 
should  be  just  as  if  there  had  been  no  composition,  and  the 
creditor  should  be  entitled  to  the  usual  remedies,  and  be 
generally  in  the  same  position  as  if  the  resolution  for  the 
composition  had  never  passed."  The  form  of  receipt  clearly 
makes  no  difference.  By  making  the  promissory  notes 
payable  at  the  National  rrovincial  Bank  at  Birminghamj 
the  makers  undertook  to  have  funds  there  to  meet  them  at 
maturity:  Saunderson  v.  Judge i^).  Eules  275,  279,  and 
281  of  the  Gteneral  Rules  of  1870  were  also  referred  to. 

A,  L.  Smith  and  Arbuthnoty  in  support  of  the  rule: 
Taking  the  resolutions  and  the  receipt  together,  the  accept- 
ance of  the  promissory  notes  with  a  surety  barred  the  plam- 
tiffs'  claim  in  respect  of  the  original  debt.  In  Byles  on 
Bills,  10th  ed.,  p.  233,  it  is  said:  "The  acceptance  of  a 
negotiable  security  from  the  debtor  alone  may  be  a  satisfac- 
tion even  of  a  debt  of  larger  amount.  Where  a  bill  or  note 
on  which  some  person  other  than  the  debtor  is  liable  is 
expressly  given  and  accepted  in  full  satisfaction  and  dis- 
charge, the  liability  of  the  debtor  for  the  original  debt  will 
not  revive  on  the  dishonor  of  the  substituted  instrument." 
For  this  the  learned  author  cites  Sibree  v.  Tripp  ('),  Hard- 
man  V.  BeUhouse  ('),  and  Sard  v.  Rhodes  (").  The  effect  of 
the  resolutions  is,  "If  you  (the  *debtpr)  will  get  us  \\\5 
the  security  of  a  solvent  man  who  can  pay  us  a  composition 

(»)  Law  Rep.,  Y  C.  P.,  619.  (»)  2  H.  Bl.,  MO. 

(«)  Law  Rep.,  9  C.  P.,  96.  («)  16  M.  &  W.,  23. 

(»)  Law  Rep.,  7  Ch.,  728.  0)  9  M.  A  W.,  696. 

{*J  Law  Rep.,  9  C.  P.,  at  p.  104.  («)  1  M.  &  W.,  168. 
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of  3s,  in  the  pound,  we  (the  creditors)  will  discharge  or 
release  you  from  our  respective  debts." 

[Lord  Coleridge,  C.J.:    A  solvent  man  who  does  pay.] 

Rather,  it  is  submitted,  a  solvent  man  who  is  liable  and 
who  may  be  effectually '  sued.  In  He  Haiion  ('),  Mellish, 
L.J.,  says:  *'At  common  law,  where  a  body  of  creditors 
accept  a  composition,  they  may  either  agree  to  take  the 
promises  of  the  debtor  with  or  without  a  surety  in  satisfac- 
tion of  the  debts,  or  they  may  agree  that  payment  shall  be 
a  condition  precedent,  and  that,  if  the  debtor  pays  the 
composition  at  a  certain  time  and  place,  the  creditors  will 
accept  that  composition  in  satisfaction  of  theii*  debts.  It  is 
a  question  of  construction  of  the  instrument  of  arrangement, 
and  it  is  not  uncommon  for  the  creditors  to  accept  a  promise 
by  the  debtor  and  a  surety  as  a  satisfaction  of  their  debts." 

[Grove,  J. :  Does  not ' '  composition ' '  necessarily  involve 
payment  ?]  * 

The  creditors  cannot  have  a  right  against  the  surety  for 
3^.  in  the  pound,  and  at  the  same  time  a  right  against  the 
principal  lor  205. 

Lord  Coleridge,  C.J.:  This  was  a  rule  to  set  aside  a 
verdict  for  the  plaintiffs  for  a  debt  admitted  to  be  due  from 
the  defendant  to  the  plaintiffs,  and  to  enter  a  verdict  for  the 
defendant  on  the  ground  that  the  debt  was  satisfied  and  dis- 
charged by  a  composition  under ^  resolution  passed  by  the 
creditors  of  the  defendant  at  a  meeting  held  under  a  pro- 
ceeding for  liquidation  under  s.  126  of  the  Bankruptcy  Act, 
1869.  The  question  turns  upon  the  construction  of  that 
resolution  and  of  a  receipt  given  by  the  creditors  in  pur- 
suance thereof.  The  facts  are  few  and  simple.  The  defen- 
dant was  indebted  to  the  plaintiffs  and  to  various  other 
persons.  Being  unable  to  pay  his  debts  in  full,  he  liled  a 
petition  for  liquidation  in  bankruptcy,  and  at  a  meeting  of 
his  creditors  resolutions  were  passed  that  a  composition  of 
35.  in  the  pound  should  be  accepted  by  them  in  satisfaction 
of  their  debts,  payable  by  three  instalments  at  three,  six, 
and  twelve  months,  and  that  the  securitjr  of  one  Smith  should 
116]  be  given  for  the  whole  composition.  ^Accordingly, 
the  joint  and  several  promissory  notes  of  the  debtor  and  the 
surety  were  given  to  the  plaintiffs  for  the  three  instalments 
of  the  composition,  and  made  payable  at  the  National  Pro- 
vinoial  Bank  of  England  at  Birmingham  ;  and  a  receipt  was 
given  in  these  terms:  "Received  of  Mr.  L.  J.  Sharp, 
trustee,  &c.,  three  promissory  notes  dated  the  24th  of  July, 
1874,  and  payable  at  three,  six,  and  twelve  months  respect- 
er) Law  Rep.  7  Ch.,  at  p..  726. 
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ively,  amounting  in  the  aggregate  to  £13  2s.  6^.,  being  a 
composition  of  3s.  in  the  pound  on  our  debt  of  £90  175.  lld.y 
resolved  to  be  accepted  at  a  general  meeting  of  creditors 
held  on  the  14th  of  July,  1874,  and  in  discriarge  of  our 
dehV^  At  the  expiration  of  the  three  months,  the  first  in- 
stalment became  due,  and  the  first  note  was  presented  at 
the  bank  where  it  was  made  payable,  but  there  were  no 
funds  there  to  meet  it.  Application  for  payment  was  then 
made  to  the  debtor  ;  the  note  was  not  met,  and  a  writ  was 
immediately  issued  for  the  recovery  of  the  entire  debt.  The 
question  is,  whether  the  plaintiffs  are  entitled  to  maintain 
their  action,  their  right  to  which  was  suspended  whilst  the 
conditions  bound  tliem.  The  fact  of  the  plaintiffs  being 
assenting  creditors  cannot,  I  conceive,  make  any  difference: 
every  creditor,  whether  assenting  or  non-assenting,  is  equally 
bound  if  the  resolution  for  the  composition  is  properly  car- 
ried. In  Edwards  v.  Coorribe  (*),  in  this  court,  it  was  held 
that  it  is  competent  to  a  non- assenting  creditor,  "notwith- 
standing a  resolution  for  a  composition  under  s.  126  of  the 
Bankruptcv  Act,  1869,  to  sue  for  his  original  debt,  where 
the  debtor  has  failed  to  pay  or  tender  the  composition  within 
the  time  agreed  on,  or  within  a  reasonable  time  ;  and  that 
the  creditor  is  not  restricted  to  the  summary  remedy,  by 
application  to  the  Court  of  Bankruptcy,  provided  by  that 
section.  Newell  v.  Yan  Praagh{f)y  which  followed  that 
case,  is  a  strong  authority  to  the  same  effect.  There,  the 
court  held  that  the  failure  of  the  debtor  to  meet  the  first 
instalment  of  a  composition  under  such  a  resolution  had  the 
effect  of  remitting  the  creditor  to  the  position  he  occupied 
before  the  proceedings  in  bankruptcy  took  place.  It  is  too 
clear  for  dispute  now  that  it  is  the  payment  of  the  compo- 
sition, and  not  the  mere  resolution  to  accept  a  composition, 
which  by  the  terms  of  the  act  is  made  the  consideration 
for  the  suspension  of  the  creditor's  remedy.  .This  is 
*clearly  pointed  out  by  Willes,  J.,  in  Edwards  v.  [117 
Coombe  (*),  who  founds  himself  mainly  on  the  last  clause  of 
B.  126,  which  abundantly  warrants  his  conclusion.  It  is 
plain,  therefore,  that  if  this  had  been  the  agreement  of  the 
debtor  himself,  and  he  himself  had  made  default  in  pay- 
ment of  the  first  instalment,  the  creditors  would  have  oeen 
remitted  to  their  right  to  sue  for  their  original  debt.  But 
it  is  said  that  the  case  is  different  where  the  security  of  a 
solvent  man  is  taken  for  the  payment  of  the  composition. 
No  doubt,  it  is  the  promise  of  the  defaulting  debtor  and  the 
promise  of  the  surety  which  form  the  consideration  for  the 

(')  Law  Rep.,  1  C.  P.,  519.  («)  Law  Rep.,  9  C.  P.,  96. 
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resolution  of  the  creditors  to  accept  the  composition.  But 
the  rule  of  law  and  the  construction  of  the  document  must 
be  the  same  whatever  the  consideration  for  the  resolution. 
The  terms  of  the  resolution  must  be  complied  with. .  As  a 
general  rule,  if  a  creditor  takes  from  his  debtor  a  bill  or 
note  of  an  apparently  solvent  third  person,  and  the  bill  or 
note  is  not  paid  at  maturity,  the  original  debt  revives.  It 
may  be  that  creditors  may  choose  to  take  the  security  of  a 
solvent  person  for  the  composition  in  discharge  of  their 
respective  debts.  But,  after  all,  it  comes  to  a  (juestion  as 
to  the  construction  of  the  words  of  the  resolution.  Upon 
the  present  resolutions  alone,  I  think  it  is  plain  that  it  was 
the  payment  of  the  composition,  and  not  the  mere  giving  of 
the  notes  with  a  surety,  that  was  intended  to  be  accepted 
by  the  creditors  in  satisfaction  and  discharge  of  their 
respective  claims.  The  first  part  of  the  resolution  is,  that 
a  composition  of  3^.  in  the  pound  shall  be  accepted  in  satis- 
faction of  the  debts ;  the  second  is,  that  the  composition  be 
•payable  at  three,  six,  and  twelve  months  ;  and  the  third  is, 
that  the  security  of  Smith  shall  be  accepted  for  the  whole 
of  the  composition.  If  the  composition  is  not  jpa/rf,  it  is  as 
if  no  security  had  been  given.  Then,  it  is  said  that  the 
language  of  the  resolutions  is  to  be  interpreted  by  that  of 
the  receipt  which  was  given  for  the  notes.  Seeing  that  the 
English  mnguage  is  not  a  very  precise  one,  and  that  this  is 
by  no  .means  a  favorable  specimen  of  it,  I  do  not  deny  that 
it  is  possible  to  read  the  receipt  in  the  sense  in  which  the 
learned  counsel  for  the  defendant  seek  to  read  it.  But,  the 
resolution  being  clear  that  the  composition  is  to  be  the  thing 
that  is  to  be  accepted  in  satisfaction  of  the  debts,  it  seems 
118]  tome  to  be  a  very  *strong  proposition  to  say  that 
its  construction  is  to  be  affected  by  the  doubtful  language 
of  the  receipt.  Fairly  construed,  the  receipt  amounts  to 
this, — the  £13  2s.  6d,,  the  whole  amount  of  the  composition 
of  3s.  in  the  pound,  is  the  thing  which  the  creditors  resolve 
shall  be  accepted,  and  which  when  paid  will  be  accepted  in 
satisfaction  of  the  original  debts.  That  is  the  conclusion 
at  which  I  arrive  without  any  doubt,  and  therefore,  in  my 
judgment,  the  plaintiffs  are  by  the  failure  of  payment  of 
the  first  instalment  remitted  to  their  original  rights.  I  am 
consequently  of  opinion  that  this  rule  should  be  discharged. 
Grove,  J.:  If  the  matter  had  stood  upon  the  receipt 
alone,  I  am  not  sure  that  I  should  not  have  acceded  to  the 
argument  of  the  defendant's  counsel.  But,  reading  the 
receipt  with  the  resolutions,  it  seems  to  me  that  the  true 
meaning  is  that  it  is  not  the  promissory  notes  for  the  com- 
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position  that  are  to  be  accepted  in  satisfaction  of  the  original 
debts,  but  that  it  is  the  composition  itself  that  is  to  be  so 
accepted,  that  is,  paid,  before  the  debtor  is  released  from 
his  debts.  A  composition  of  35.  in  the  pound  is  to  be  ac- 
cepted in  satisfaction, — that  composition  is  to  be  payable 
by  certain  instalments, — and  the  isecurity  of  Smith  is  to  be 
accepted  for  the  whole  of  the  composition.  The  security  is 
to  be  something  in' addition  to  and  not  in  s.ubstitution  for 
the  composition  agreed  to  be  taken.  Composition,  as 
Willes,  J.,  observes  m  Edwards  v.  CoombeQ),  necessarily 
involves  the  fact  of  payment.  It  would  in  my  opinion  re- 
quire strong  language  to  lead  to  any. other  conclusion.  No 
doubt  creditors  may,  as  Mellish,  L.  J.,  says  in  He  IIaMon(^\ 
agree  "  to  accept  a  promise  by  the  debtor  and  a  surety  as  a 
satisfaction  of  their  debts."  But  the  question  here  is, 
whether  the  creditors  have  done  so.  Doubtless  there  is  some 
ambiguity  in  the  language  of  the  receipt :  but,  when  the 
resolutions  are  looked  at,  that,  ambiguity  is  explained. 
After  all,  it  is  a  question  of  construction. 

Archibald,  J.:  The  defence  set  up  is,  that  it  is  the  ac- 
ceptance of  the  agreement  to  pay  the  composition  and  the 
addition  of  the  responsibility  of  a  surety  which  is  to  operate 
as  a  satisfaction  of  *the  debts.  The  question  is  [119 
whether  there  is  any  evidence  of  that  to  be  drawn  from  the 
terms  of  the  resolutions  or  of  .  the  receipt  given  by  the 

51aintifif8  when  the  promissory  notes  were  handed  to  them, 
here  can  be  little  or  no  dispute  as  to  the  le§al  principle 
which  is  applicable  to  the  present  case.  If  a  bill  or  note  is 
given  by  a  debtor  to  his  creditor  for  a  smaller  sum  than  is 
due,  the  bill  or  note  so  given  cannot  of  itself  operate  as  a 
satisfaction  of  such  larger  claim ;  though  it  may,  if  given 
by  a  third  person.  But,  even  in  that  case,  there  must  be 
something  to  show  that  it  was  agreed  to  be  accepted  in 
full  satisfaction.  Now,  what  taJtes  place  here  is  this: 
The  creditors  have  agreed,  by  a  resolution  under  the 
Bankruptcy  Act,  to  accept  a  composition  of  3^.  in  the 
I)ound  in  satisfaction  of  their  deots.  The  only  differ- 
ence between  such  a  resolution  and  a  composition  by  aj^ree- 
ment  for  a  good  consideration  is,  that  the  former  binds 
non-assenting  creditors.  To  make  it  operate  as  more  than 
a  suspension  of  the  remedy,  there  must  be  performance 
of  the  condition,  viz.,  due  payment  of  the  composition. 
That  4s  settled  by  Edwards  v.  Coomhe  (*)  and  Newell  v. 
Van  Trough  (*).    The  only  question  here  is,  what  is  the 

(»)  Law  Rep.,  7  C.  P.,  at  p.  822.  («)  Law  Rep.,  7  C.  P.,  619. 

(*)  Law  Rep.,  7  Ch.,  at  p.  726.  (♦)  Law  Rep.,  9  C.  P.,  96. 
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fair  construction  of  the  resolutions  and  the  receipt?  Is  it 
the  agreement  for  a  composition  that  is  to  be  accepted  in 
satisfaction,  or  is  it  the  payment  of  the  instalments  ?  There 
is  nothing  in  the  resolutions  to  show  that  the  creditors  agreed 
to  take  anything  except  the  money.  Composition  here  is 
synonymous  with  paymeiK;  of  the  ds.  in  the  pound.  Then, 
is  that  varied  by  the  receipt  ?  I  think;  not.  It  is  a  mere 
acknowledgment  of  the  receipt  of  the  notes  upon  the  terms  of 
the  resolution.  The  latter  words  may  be  a  little  ambiguous : 
but,  fairly  looked  at,  the  real  meaning  is  such  as  I  have 
stated,  and  no  more.  The  debtor  having  failed  to  perform 
the  condition  upon  which  his  original  liability  was  to  be  dis- 
charged, the  legal  consequence  follows,  that  the  debt  remains. 

Hule  discharged  {^), 

Solicitor  for  plaintiffs :  R.  A.  Dale, 
Solicitors  for  defendant :  Robinson  &  Preston^  for  J,  & 
W.  EastJianiy  Clitheroe. 

(»)  See  Et  parte  MirdbUa,  Re  Daly,  Law  Rep.,  20  Eq.,  772. 


[1  Common  Pleas  Division,  120.] 

Dec.  21,  1875;  Feb.  16,  1876, 

[IN  THE  COURT  OF  APPEAL.] 

120]     *HuGHES  V.  The  Metropolitan  Railway 

Company. 

Lease — Forfeiture  for  Non-repair — Rdxef  in  EquHxf — Notice  to  repair.  Suspen- 
sion of — NegoHaiion  for  rur chase  of  Premises — Tenant  misled  Ay  LandhnTs 
Conduct, 

Equity  will  relieve  a  lessee  a^inst  forfeiture  for  breach  of  a  covenant  to  repair 
when  the  landlord  has  by  his  conduct  misled  the  lessee  into  supposing  that  the  cove- 
nant would  not  be  insisted  on. 

A  lease  of  certain  premises  contained  a  covenant  to  repair  upon  six  months'  notice 
and  a  condition  of  re-entry  for  breach.  The  defendants  became  sub-lessees  of  the 
premises  under  a  lease  containing  a  similar  covenant.  The  premises  being  out  of 
repair,  the  plaintiff,  who  was  the  reversioner,  gave  notice  to  the  defendants  on  the 
22d  of  October,  1874,  to  repair  within  six  months.  The  defendants  wrote  to  the 
plaintiff  suggesting  that  he  should  purchase  their  interest,  and  stating  that  they 
should  postpone  the  repairs  until  they  heard  from  him  on  the  subject  Nogotiations 
thereupon  took  place  with  reference  to  a  purchase  of  the  defendants'  interest  by  the 
plaintiff,  and  finally  the  plaintiff  wrote  on  the  31st  of  December  to  the  defendants, 
stating  that  the  price  they  aaked  was  out  of  all  reason,  having  regard  to  the  expen- 
diture which  would  be  required  to  put  the  premises  into  proper  condition,  and  which 
the  defendants  would  have  to  bear  under  their  covenants,  and  requesting  the  defen- 
dants to  reconsider  the  question  of  price,  and  to  make  some  modified  proposal.  No 
further  proposal  was  made  bv  the  defendants,  and  though  some  further  correspon- 
dence took  place  with  regard  to  the  premises,  the  plaintiff  never  intimated  to  the 
defendants  that  he  considered  the  negotiations  at  an  end.  On  the  ISth  of  April,  1876, 
the  plaintiff  wrote  to  the  defendants'  lessor  stating  that  the  six  months'  notice  would 
expire  on  the  21st.  The  defendants  thereupon  caused  the  premises  to  be  repaired, 
and  the  repairs  were  completed  in  June,  1876.    The  plaintiff  brought  an  action  of 
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ejectment  in  respect  of  the  premises,  and  recovered  judgment  therein,  and  the  defen- 
dants sought  relief  against  the  forfeiture. 

The  Common  Pleas  Division  held  that  the  negotiations  were  finally  broken  off  on 
the  31st  of  December,  no  further  proposal  having  been  made  by  the  defendants;  that 
the  effect  of  the  correspondence  was  only  to  give  the  defendants  a  reasonable  time 
for  repairing  after  that  period  ;  and  that,  inasmuch  as  the  interval  between  the  31st 
of  December  and  the  21st  of  April,  was  a  reasonable  time  for  that  purpose,  the  de- 
fendants w^ere  not  entitled  to  relief : 

Hdd,  by  the  Court  of  Appeal  (reversing  the  decision  of  the  Common  Pleas),  that 
the  true  construction  of  what  had  taken  place  was  that  the  notice,  to  repair  was  sus- 
pended during  the  negotiations,  that  the  negotiations  were  not  finally  broken  off  on 
the  81st  of  December,  and  that  the  plaintiff  by  his  conduct  had  misled  the  defendants 
into  supposing  that  the  notice  to  repair  was  still  suspended,  and  that  he  was  not  in- 
sisting on  the -breach  of  the  covenant,  and,  consequently,  that  it  would  be  inequitable 
to  permit  him  to  take  advantage  of  the  forfeiture. 

The  Metropolitan  Railway  Company  were  possessed  as 
sub-lessees  of  (amongst  others)  a  nouse  numbered  216  in 
Euston  Road,  *which  was  in  1787  leased  by  the  then  [121 
Lord    Southampton   to  James   Haygarth   for  ninety-nine 

} rears.  This  lease  ultimately  became  vested  in  Colonel  Pen- 
ey,  who  underleased  to  the  railway  company.  The  rever- 
sion expectant  on  the  determination  of  the  term  had  been 
acquired  by  the  plaintiff  in  October^  1874. 

The  lease  of  1787  contained  covenants  on  the  part  of  the 
lessee,  his  heirs,  executors,  administrators,  and  assigns,  to 
repair  as  often  as  need  should  require  ;  and  also  a  provision 
enabling  the  lessor,  his  executors,  &c.,  to  enter  and  view 
the  premises,  and  "to  give  or  leave  notice  in  writing  on  the 
demised  premises  for  the  amendment  of  all  defects  and 
wants  of  reparation  then  and  there  found :"  and  the  lessee 
further  covenanted  that  he  would  *'  within  six  months  next 
aft^r  every  such  notice  well  and  sufficiently  repair,  amend, 
and  make  good  all  such  defects  or  wants  of  reparation  and 
amendment  and  all  other  defects  and  wants  of  reparation 
whatsoever  in  the  demised  premises."  The  lease  also  con- 
tained, a  clause  in  the  usual  form,  enabling  the  lessor,  his 
heirs,  &c.,  to  re-enter  for  a  breach  by  the  lessee  of  any  of 
his  covenants.  The  underlease  to  the  Metropolitan  Railway 
Company  contained  similar  covenants. 

On  the  22d  of  October,  1874,  the  plaintiff  caused  to  be  left 
on  the  premises  a  notice  in  the  following  form  : 

To  James  Hajgarth,  his  executors,  administrators,  and  assigns,  and  whomso- 
ever it  may  concern. 

Take  notice  that  you  are  hereby  required  to  do  and  perform  the  several  works 
of  repair  as  set  forth  in  this  schedule,  in  a  proper  and  workmanlike  manneI^ 
within  the  space  of  six  calendar  months  from  the  date  hereof,  to  comply  with 
the  covenants  of  the  lease  under  which  the  said  premises  are  held  of  the  free- 
holder. 

Dated  this  22d  day  of  October,  1874.  (Signed)       Thomas  Hughes. 

At  the  foot  of  this  notice  was  a  schedule  containing  par- 
ticulars of  the  defects  required  to  be  amended.    The  notice 
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came  to  the  knowledge  of  the  railway  company  shortly 
after  its  date ;  but  Colonel  Penlej^  did  not  in  fact  become 
aware  of  it  nntil  the  14th  of  Apnl,  1875,  which  was  only  a 
few  days  before  the  expiration  of  the  six  months  mentioned 
therein. 

On  the  28th  of  November,  1874,  the  companv's  solicitors 
wrote  to  the  solicitors  of  the  reversioner,  as  follows  : 

We  are  directed  by  the  company  to  say  that  the  notices  of  repair  served  upon 
the  premises  (describing  them)  have  been  received,  and  that  the  repairs  required 
by  the  covenant  of  the  lease  shall  be  forthwith  commenced.  It  occurs  to  us  that 
1 22]  *the  reversioner  may  be  desirous  of  obtaining  possession  of  the  com- 
pany's interest,  which,  ha  you  know,  is  but  short ;  and  so  we  propose  to  defer 
commencing  the  repairs  until  we  hear  from  you  as  to  the  probability  of  an  ar- 
rangement such  as  we  suggest. 

To  this  letter  the  solicitors  of  the  reversioner  replied  on 
the  1st  of  December,  1874,  as  follows : 

We  duly  received  your  letter  of  the  28th  ult.  suggesting  that  our  client,  the 
freeholder,  should  purchase  the  company's  short  leasehold  interest  in  these 
houses,  and  have  since  seen  our  client  thereon.  If  the  company  are  the  owners 
of  222  Euston  Road  and  the  rear  thereof,  and  the  whole  of  the  premises  in  the 
rear  of  the  other  houses  in  Euston  Road  mentioned  in  your  letter,  and  are  will- 
ing to  sell  them  all  and  Mve  immediate  possession,  my  client  will,  on  hearing 
from  you  the  price,  consider  whether  it  is  worth  his  while  to  acquire,  the  com- 
pany's interest  or  not.  In  mentioning  the  price,  please  to  give  us  particulars 
of  the  tenancies  and  rent«  paid  to  the  compauy. 

On  the  30th  of  December,  1874,  the  company's  solicitors 
addressed  the  solicitors  of  the  reversioner,  as  follows : 

We  send  you  herewith  a  statement  of  the  company's  receipts  and  payments  in 
respect  of  the  houses  in  Euston  Road,  as  requested  by  you.  The  company  will 
agree  to  surrender  the  whole  of  the  leases,  in  consideration  of  a  payment  of 
iS.OOO.  We  shall  be  glad  to  hear  from  you  at  your  early  convenience.  (Par- 
ticulars were  annexed). 

To  this  the  following  reply  was  sent  on  the  31st : 

We  have  duly  received  your  letter  of  yesterday's  date,  inclosing  a  statement  of 
the  company's  receipts  and  payments  in  respect  of  the  houses  in  Euston  Road, 
and  at  the  same  time  intimating  that  the  company  will  agree  to  surrender  the 
whole  of  the  leases  in  consideration  of  the  payment  of  £3,000.  Having  regard, 
however,  to  the  state  of  repair  in  which  tne  houses  now  are,  and  to  the  largo 
expenditure  which  wiU  be  required  to  put  them  in  a  proper  condition,  the  whole 
of  which  the  company  are  liable  to  bear  under  the  covenants  in  the  leases,  we 
think  the  price  asked  for  is  out  of  all  reason.  We  must,  therefore,  request  you 
to  reconsider  the  question  of  price,  having  regard  to  our  previous  observations 
and  to  the  fact  that  the  company  have  already  been  served  with  notices  to  put 
the  premises  in  repair ;  and  we  shall  be  glad  to  receive  in  due  course  a  modified 
proposal  from  you. 

On  the  17th  of  Jannary,  1875,  the  reversioner's  solicitors 
wrote  to  the  secretary  of  the  railway  company,  as  follows : 

213,  214,  218,  222.  224,  226,  and  228  Euston  Road.  Mr.  Hughes,  of  194 
Euston  Road,  has  requested  us  to  collect  the  ground  rents  in  respect  of  these 
houses.'  There  was  a  half  year  due  at  Michaelmas  last,  amounting  to  £23  2s. ,  for 
which  sum  we  shall  be  glad  to  receive  a  check. 

216  Euston  Road.  Can  you  tell  us  the  address  of  Colonel  Penley,  to  whom 
you  pay  a  sum  of  £100  a  year  in  respect  of  this  house  ? 
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On  the  7th  of  January,  1875,  the  secretary  replied,  as 
follows : 

In  reply  to  your  favor  of  the  6th  instant,  I  will  obtain  a  check  for  the 
*ground  rents  due  to  your  client,  Mr.  Hughes,  at  our  finance  committee  [123 
meeting  in  next  week. 

216  Euston  Road.  The  rent  payable  to  Colonel  Penley  by  the  company  is 
remitted  to  Messrs.  Remnant  &  Penley,  of  52  Lincoln's  Inn  Fields. 

On  the  13th  of  April,  1875,  the  reversioner's  solicitors 
wrote  to  Messrs.  Remnant  &  Penley,  as  follows : 

216  Euston  Road.  We  send  herewith  a  letter  from  Mr.  Birt,  the  solicitor  of 
Lord  Southampton,  authorizing  your  client,  the  owner  of  this  house,  to  pay  the 
ground  rent  of  lOs.  a  year  to  our  client  Mr.  Thomas  Hughes. 

We  beg  to  inform  you  that  in  October  last  Mr.  Hughes  caused  particulars  of 
dilapidations  in  respect  of  this  house  to  be  served  upon  the  tenants,  and  that  the 
time  for  completing  the  repairs  in  accordance  with  such  notice  will  expire  on 
the  2l8t  instant. 

On  the  following  day  Messrs.  Remnant  &  Penley  replied, 
as  follows : 

216  Euston  Road.  Tour  letter  of  yesterday's  date  is  the  first  intimation  we 
have  had  as  to  who  is  the  owner  of  this  property.  When  we  called  last  to  pay 
the  rent,  we  were  informed  Lord  Southampton  had  parted  with  his  interest,  but 
we  could  not  learn  to  whom.  We  have  had  no  notice  at  all  of  any  want  of 
repair  ;  nor  did  we  know  until  your  letter  that  any  particulars  had  been  served 
upon  tlie  tenants. 

The  M^etropolitan  Railway  Company  are  the  under-tenants  ;  and  we  have  for- 
warded a  copy  of  vour  letter  to  them  at  once,  so  that  it  may  be  attended  to 
without  delay.  Why  was  not  a  copy  of  the  notice  served  upon  us  ?  We  inclose 
ground  rent,  one  year,  10«.,  for  which  please  send  us  a  receipt. 

On  the  14th  of  April  the  reversioner's  solicitors  wrote  to 
Messrs.  Remnant  &  Penley,  acknowledging  the  receipt  of 
the  10^.,  and  adding, — 

Tou  wiU  be  good  enough  to  consider  the  rent  as  received  without  prejudice  to 
the  notice  to  repair  and  all  our  client's  rights  under  the  original  lease.  At  the 
time  the  notice  of  repair  was  served  upon  the  tenant,  we  did  not  know  that  your 
client  was  the  owner  of  the  lease,  or  we  should  have  served  you  with  a  copy  of 
the  notice  on  his  behalf. 

On  the  18th  of  April,  1875,  Messrs.  llemnant  &  Penley 
again  wrote  to  the  reversioner's  solicitors,  as  follows : 

Had  we  known  that  the  notice  to  repair  had  been  served,  we  of  course  should 
at  once  have  seen  to  it ;  and  we  think  inauiries  should  have  been  made  earlier, 
to  enable  you  to  communicate  with  us.  We  do  not  know  what  the  notice  is,  or 
what  we  are  required  to  do.     Have  you  a  copy  ? 

We  have  communicated  with  the  Metropolitan  Railway  Company,  but  have 
not  yet  heard  from  them. 

To  this  letter  the  reversioner's  solicitors,  on  the  16th, 
replied,  as  follows : 

When  our  client  completed  his  purchase,  Mr.  Bird,  or,  rather,  his  clerk,  Mr. 
Vaughan,  informed  us  that  he  did  not  know  for  certain  who  paid  the  ground 
rent  *in  respect  of  this  house  [216  Euston  Road]  ;  but  he  thought  the  [1 24 
former  name  was  Penley  ;  aod  our  Mr.  Hooper  then  wrote  upon  Mr.  Bird's  letter 
the  words  "  late  Penley."  We  subsequently  ascertained  from  the  secretary  of 
the  Metropolitan  railway  that  the  rent  was  paid  to  you  on  account  of  Colonel 
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Fenley.,    We  have  no  doubt  the  railway  officials  were  made  aware  of  the  notice 
to  repair  served  upon  the  tenant ;  and,  if  you  have  any  ca,use  of  complaint  at  all 
in  the  matter,  it  is,  we  think,  against  the  r^lway  for  not  informing  you  of  the 
notice. 
P.S.  We  send  you  a  copy  of  the  notice  to  repair. 

On  the  17th  of  April,  1875,  Messrs.  Remnant  &  Penley 
wrote  to  the  reversioner's  solicitors,  as  follows : 

We  have  seen  Mr.  Bell,  the  secretary  of  the  Metropolitan  Railway  Company. 
He  informs  us  that  Mr.  Hughes  knows  that  arrangements  have  been  made  for 
complying  with  the  notice.  We  have  required  that  the  repairs  be  at  once  pro- 
ceeded with,  and  no  doubt  all  will  be  done  satisfactorily. 

On  the  19th,  the  reversioner's  solicitors  replied,  as  follows : 

In  reply  to  your  letter  of  the  17th  instant,  we  beg  to  observe  that  only  last 
week  Mr.  Hugnes  told  us  nothing  whatever  had  then  been  done  towards'com- 
plying  with  the  notice  to  repair. 

On  the  same  day  the  secretary  of  the  company  wrote  to 
the  reversioner's  solicitors,  as  follows: 

Euston  Road  Houses.  As  the  negotiations  with  your  client  have  not  resulted 
in  a  sale  of  the  company's  interest  to  him,  and  the  weather  is  now  favorable  for 
a  performance  of  the  necessary  works,  our  repairing  staff  wiU  immediately  take 
in  hand  the  requisite  repairs  to  the  above  premises. 

The  secretary  also  on  the  same  day  addressed  the  follow- 
ing letter  to  Messrs.  Remnant  &  Penley : 

210  Euston  Road.  You  may  rely  upon  our  at  once  commencing  the  neces- 
sary works  in  respect  of  the  dilapidations  accrued  to  the  above  premises. 

We  have  been  negotiating  with  Mr.  Hughes  for  the  sale  of  the  company's 
interest  to  him  in  this  and  the  adjoining  premises  ;  but  the  negotiations  have 
fallen  through.  The  delay  in  replying  to  your  letters  has  simply  arisen  from 
my  desire  to  ascertain  from  the  company's  surveyor  whether  there  was  any 
chance  of  effecting  a  settlement  with  Mr.  Hughes. 

Messrs.  Remnant  &  Penley  having  forwarded  the  last- 
mentioned  letter  to  the  solicitors  for  the  reversioner,  the 
latter  replied,  as  follows : 

With  reference  to  Mr.  Bell's  letter  to  you,  we  beg  to  say  that  the  negotiations 
with  Mr.  Hughes  were  brpken  off  in  December  last ;  and  there  has  been  ample 
time  since  then  to  have  completed  the  repairs  in  accordance  with  the  terms  of 
the  notice. 

A  writ  of  ejectment  was  issued  at  the  suit  of  the  rever- 
sioner on  the  28th  of  April,  1875  :  and  on  the  29th  the  secre- 
tary of  the  railway  company  addressed  the  following  letter 
to  the  plaintiff : 

Nos.  212,  214,  216,  218,  220,  222,  224,  226,  and  228  Euston  Road.  I  under- 
125]  stand  *that  yoa  are  serving  writs  upon  the  various  tenants  of  these 
houses,  or  some  of  them.  I  refrain  from  comment  upon  this  course  of  procet^tl- 
ing,  and  simply  beg  to  inform  you  that  instructions  were  given  to  our  repair 
department  on  the  19th  instant  to  procecni  with  the  needful  repairs  as  quickly 
as  possible.  Any  delay  which  has  arisen  has  been  simply  attributable  to  the 
fact  of  our  not  having  been  advised  that  the  nc^gotiations  for  the  sale  to  you  of 
the  company's  interest  had  gone  off. 

To  this  letter  the  plaintiff's  solicitors  replied  on  the  SOth, 
as  follows : 
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Your  letter  of  the  29th  instant,  addressed  to  Mr.  Hughes,  has  been  handed  to 
us,  the  matter  being  in  our  bands.  The  usual  notices  to  repair  pursuant  to  the 
terms  of  the  lease  were  duly  served  upwards  of  six  months  ago.  No  steps  hav- 
ing been  taken  to  comply  with  these  notices,  it  became  necessary  for  us  to  takd 
the  proce€»dings  which  have  been  commenced  on  behalf  of  Mr.  Hughes,  to 
whom  no  blame  can  be  attributed  in  the  matteY.  The  negotiations  mentioned 
in  your  letter  were  brought  to  a  close  so  far  back  as  the  month  of  December 
liist;  since  which  time  an  ample  opportunity  has  been  given  for  doing  the 
necessary  repairs. 

A  long  correspondence  then  ensued  between  the  solicitors 
of  the  respective  parties  suggesting  terms  of  compromise, 
but  none  were  agreed  to.  Threats  were  held  out  by  the 
company's  solicitors  of  an  application  to  the  Court  of  Chan- 
cery for  an  injunction  to  restrain  the  plaintiff  from  further 
proceeding  with  the  action :  but  these  were  not  carried  out. 

It  did  not  precisely  appear  when  the  repairs  were  actually 
commenced ;  but  they  were  not  fully  completed  until  about 
the  middle  of  June. 

The  cause  came  on  for  trial  on  the  16th  of  November, 
when  a  verdict  was  found  for  the  plaintiff.    . 

On  the  20th  of  December  the  company's  solicitors  served 
the  plaintiff  with  a  notice  of  motion  pursuant  to  Order  LIII ' 
of  the  Judicature  Act,  1875,  requiring  him  to  show  cause 
why  he  should  not  be  restrained  from  proceeding  to  execu- 
tion. The  aflSdavits  filed  with  the  notice  stated,  amongst 
other  things,  that  the  company  presumed  that  the  repairs 
need  not  be  commenced  until  further  notice  from  the  plain- 
tiff's solicitors,  and  that  the  six  months  within  which  the 
repairs  were  to  be  done  would  not  include  any  time  during 
which  the  negotiations  were  pending,  and  that  the  plaintiff's 
solicitors  had  not  desired  the  repairs  to  be  proceeded  with, 
as  during  the  winter  months  the  weather  was  unfavorable 
for  such  repairs. 

♦Nov.  23, 1875.  W.  O.  Harrison :  The  defendants  [126 
seek  by  this  application  to  restrain  the  plaintiff  from  issuing 
execution  upon  his  judgment,  and  for  relief  against  the  for- 
feiture, as  a  court  of  equity  would  formerly  have  relieved 
them  under  special  circumstances.  For  this  there  is  abun- 
dant authority.  Thus,  in  Wadham  v.  Calcraft  (*),  Lord 
Eldon  says:  ''The  proceeding  under  the  statute  (')  applies 
only  to  an  ejectment  for  non-payment  of  rent,  and  clearly 
there  can  be  no  relief  against  the  breach  of  other  covenants." 
But  in  a  note  to  that  case  it  is  said :  "This  proposition  has 
been  since  the  subiect  of  great  consideration.  In  Sanders 
V.  Pope  ('),  Lord  Erskine  relieved  against  the  breach  of  a 
covenant  to  repair;  holding  the  relief  not  confined  within 

(')  10  Ves.,'67,  70.  (*)  4  Geo.  2,  c.  28.  (»)  12  Ves.,  282. 
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the  limits  stated  by  Lord  Alvanley  in  Eaton  v.  Lyon  (*), — 
'unavoidable  accident,  fraud,  surprise,  or  ignorance  not 
wilful,' — ^but  to  be  given  at  discretion  even  against  a  wilful 
"breach,  where  full  compensation  can  be  made."  As  a  gen- 
eral rule,  it  may  be  assumed  that  a  court  of  equity  would 
not  relieve  against  a  forfeiture  for  non-repair.  JBut  to  that 
rule  there  are  exceptions.  Thus  in  Bargent  v.  TJiomson  (*), 
where  a  lessor  brought  ejectment  for  breach  of  a  covenant 
to  repair  within  three  months  after  notice,  it  appearing  that 
out  of  twenty-two  items  twenty  had  been  proceeded  with 
and  fourteen  completed,  that  the  works  had  been  partially 
delayed  by  weather,  and  that  no  farther  remonstrance  had 
been  made  by  the  lessors,  the  court  restrained  the  action, 
and  directed  an  inquiry  whether  the  covenants  had  been 
performed.  Sir  John  Stuart,  V.G.,  there  says :  "  The  court, 
no  doubt,  is  bound  to  respect  the  obligations  contained  in  a 
lease,  and  to  hold  an  even  hand  between  landlord  and  tenant. 
Tenants  are  expected  to  perform  the  covenants  in  their 
leases,  and  the  court  will  not  permit  a  tenant  to  evade  the 
stipulations  he  has  entered  iuto.  But,  if  he  honestly  en- 
deavors to  perform  them  the  court  will  not  allow  the  lessor 
to  insist  upon  an  omission  of  a  day,  unless  there  be  some- 
thing in  the  covenants  that  makes  time  the  essence  of  the 
contract."  The  question  is  whether  the  facts  of  the  present 
case  do  not  bring  it  within  the  principle  thus  laid  down. 
127]  The  parties  were  negotiating  *for  the  sale  of  the 
defendants'  interest  in  the  lease  to  the  plaintiff  at  all  events 
down  to  the  31st  of  December,  1874 ;  and  the  defendants 
had  no  distinct  notice  even  then  that  the  negotiations  were 
finally  broken  oflf  and  all  hope  of  a  compromise  at  an  end. 
The  repairs  were  actually  commencenced  before  or  about 
the  time  when  the  writ  was  issued,  and  they  were  completed 
before  the  day  of  trial. 

Murphy^  Q.C.,  showed  cause :  The  rule  upon  this  sub- 
ject is  accurately  stated  in  Story's  Equity  Jurisprudence, 
^  1321:  *'When  the  condition  or  forfeiture  is  merely  a 
security  for  the  payment  of  money  (such  as  a  right  of  re- 
entry upon  non-payment  of  rent),  then  it  is  to  be  treated  as 
a  mere  security,  and  in  the  nature  of  a  penalty,  and  is  ac- 
cordingly relievable.  But,  if  the  forfeiture  arises  from  the 
breach  of  any  other  covenant  of  a  collateral  nature ;  as,  for 
example,  of  a  covenant  to  repair,  then,  although  compensa- 
tion might  be  ascertained  and  made  upon  an  issue  quantum 
damnificatus^  yet  it  has  been  held  that  courts  of  equity 
ought  not  to  relieve,  but  should  leave  the  parties  to  their 

0)  3  Ves.,  693.  («)  4  GifiF.,  473. 
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remedy  at  law."  This  statement  is  fully  borne  out  by  the 
judgment  of  Lord  Eldon  in  Hill  v.  Barclay  (*),  and  by  the 
authorities  collected  in  the  notes  to  the  cases  of  PeacTiey  v- 
SomersetC)  and  Sloman  v.  WoMer  ("),  in  White  and  Tudor' s 
Leading  Cases,  4th  ed.,  pp.  1082, 1095.  The  demised  prem- 
ises being  out  of  repair,  the  lessees  had  notice  on  the  23d  of 
October,  1874,  that  they  were  required  to  put  them  in  repair 
pursuant  to  the  covenants  contained  in  the  lease  within  six 
months.  In  November,  the  defendants'  solicitors  write  to 
the  plaintiflPs  solicitors  promising  that  the  required  repairs 
shall  be  forthwith  commenced.  They  further  propose  to 
sell  their  interest  in  the  premises  to  the  plaintiflf :  but  on  the 
31st  of  December  they  are  informed  that  the  price  they  ask 
cannot  be  entertained :  and  they  do  nothing  further  untU. 
the  six  months'  notice  has  expired,  and  an  action  brought 
to  enforce  the  forfeiture.  And  the  jury  find  that  the  prem- 
ises were  out  of  repair  at  the  expiration  of  the  notice  to  the 
extent  of  £100.  If  that  which  is  now  set  up  amounted  to 
anything,  it  would  amount  to  a  waiver,  and  so  would  have 
been  an  answer  to  this  action.  The  condition  *of  the  [128 
premises  at  the  time  of  the  trial  is  not  an  ingredient  in  the 
consideration  of  the  present  question. 

[LiNDLEY,  J.:  If  the  defendants  had  gone  to  a  court  of 
equity  immediately  upon  the  writ  being  served,  they  would 
have  been  put  under  terms  to  do  the  repairs  at  once.] 

If  this  had  been  an  application  to  a  court  of  equity,  the 
delay  would  have  been  fatal. 

rLiNDLEY,  J.:  The  plaintiflf  has  not  been  injured  by  the 
delay :  it  is  true  he  has  sustained  costs ;  but  these  he  will 
recover.] 

Harrison  was  heard  in  reply. 

Cwr  adv,  vult 

Dec.  21,  1875.  The  judgment  of  the  court  (Lord  Cole- 
ridge, C.J.,  and  Brett  and  Lindley,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.J.:  In  this  case  application  was 
made  to  stay  execution  in  an  action  of  ejectment  brought  to 
recover  possession  of  216  Euston  Road. 

In  1787,  the  then  Lord  Southampton  leased  the  house  to 
James  Haygarth'for  ninety-nine  years.  This  lease  ulti- 
mately became  vested  in  Colonel  Penley.  The  Metropoli|aii 
Railway  Company  were  his  under-lessees.  The  reversion 
expectant  on  the  determination  of  the  lease  had  been  ac- 
quired by  the  plaintiflf  and  was  vested  in  him  in  October, 
1874. 

0)  18  Vea.,  66.  («)  1  Stra.,  447.  (»)  1  Bro.  C.  C,  418. 

16  Eng.  Rep.  60 
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The  lease  of  1787  contained  covenants  on  the  part  of  the 
lessee  to  repair  as  often  as  need  should  require.  It  also 
contained  a  provision  enabling  the  lessor  to  enter  and  view 
the  premises,  "and  to  give  or  leave  notice  in  writing  on  the 
demised  premises  for  the  amendment  of  all  defects  and 
wants  of  reparation  then  and  there  found:"  and  the  lessee 
further  covenanted  that  he  would  **  within  six  months  next 
after  every  such  notice  well  and  sufficiently  repair  and 
amend  and  make  good  all  such  defects  or  wants  of  repara- 
tion and  amendment,  and  all  other  defects  and  wants  of 
reparation  whatsoever  in  the  demised  premises."  The  lease 
also  contained  a  clause  in  the  usual  form,  enabling  the  les- 
sor to  enter  for  a  breach  by  the  lessee  of  any  of  his  covenants. 
The  underlease  to  the  Metropolitan  Railway  Company  was 
stated  to  contain  similar  covenants. 

On  the  22d  of  October,  1874,  the  plaintiff  left  on  the 
129]  ^premises,  a  notice  addressed  to  James  Haygarth, 
his  executors,  administrators  and  assigns,  and  whomsoever 
it  may  concern,  requiring  him  (and  them)  to  do  and  per- 
form certain  repairs  set  forth  in  a  schedule  within  six  calen- 
dar months  after  the  date  of  the  notice. 

This  notice  came  to  the  knowledge  of  the  Metropolitan 
Railway  Company  shortly  after  its  date :  but  Colond  Pen- 
ley  did  not  in  fact  become  aware  of  it  until  the  14th  of 
April,  1875,  which  was  only  a  few  days  before  the  expira- 
tion of  the  six  months  mentioned  in  the  notice. 

On  the  28th  of  November,  1874,  the  survejrors  of  the 
company  wrote  to  the  solicitors  of  the  plaintiff  a  letter 
which  was  as  follows  :  [His  Lordship  read  the  letter  set  out, 
ante,  p.  121.] 

After  some  correspondence,  the  plaintiff's  solicitors,  on 
the  31st  of  December,  1874,  wrote  to  the  company's  solici- 
tors this  letter :  [His  Lordship  read  the  letter  set  out,  anfe, 
p.  122.] 

We  think  it  impossible  to  read  this  letter  otherwise  than 
as  terminating  the  negotiations  for  a  sale  of  the  company's 
interest  to  the  plaintiff,  unless  the  company  chose  to  reopen 
the  negotiations  by  making  a  fresh  offer. 

The  secretary  of  the  company  has  made  an  affidavit 
stating  that  the  company  presumed  the  repairs  need. not  be 
commenced  until  further  notice  from  the  plaintiff's  solici- 
tors, and  that  the  six  months  from  which  the  repairs  were 
to  be  done  would  not  include  any  time  during  which  the 
negotiations  were  pending,  and  that  the  plaintiff's  solicitors 
had  not  desired  the  repairs  to  be  proceeded  with,  as  during  the 
winter  months  the  weather  was  unfavorable  for  such  repairs. 
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We  are  of  opinion,  however,  that,  even  if  the  company 
did  assume  what  is  here  stated,  they  were  not  led  to  do  so 
by  anything  said  or  done  bv  the  plaintiff  or  his  solicitors. 
It  appears  to  us  that  the  effect  of  the  correspondence  was 
this,  viz.,  first,  to  give  to  the  Metropolitan  Railway  Company 
a  reasonable  time  to  make  a  fresh  offer;  and,  secondly, — if 
the  negotiations  were  not  renewed, — to  give  the  company  a 
reasonable  time  (but  not  necessarily  six  months)  from  the 
31st  of  December  to  do  the  repairs  required.  The  cpmpany, 
however,  never  made  any  fresh  offer,  and  they,  alio  wed 
more  than  a  reasonable  time  to  elapse  before  they  took  any 
steps  to  repair.  They  did  not  in  fact  do  any  thine  until  a 
few  *day8  before  the  expiration  of  the  six  months  [130 
mentioned  in  the  notice  of  October  the  22d. 

It  appears  from  the  correspondence  which  has  been  placed 
before  us  that  the  plaintiff's  solicitors  learned  that  Colonel 
Penley  had  an  interest  in  the  property,  and  where  to  com- 
municate with  him,  in  January,  1875.  On  the  13th  of  April, 
1875,  they  write  to  his  solicitors  this  letter :  [His  Lordship 
read  the  letter  set  out,  aTife,  p.  123.] 

This  was  the  first  intimation  Colonel  Penley  had  of  the 
notice  of  October  the  22d.  But  it  is  to  be  observed  that  by 
serving  the  notice  on  the  premises,  the  plaintiff  had  done  all 
that  he  was  to  do  under  the  circumstances. 

Immediately  on  the  receipt  of  this  letter  a  copy  of  it  was 
sent  to  the  Metroi)olitan  Railway  Company ;  ana  on  the  19th 
of  April,  1876,  instructions  were  given  by  the  company  to 
set  about  the  repairs ;  but,  whether  they  were  actually  be- 
gun before  the  writ  was  issued  we  have  not  been  able  to 
ascertain.  However,  the  repairs  were  begun*  shortly  before 
or  after  that  date,  and  they  were  all  finisned  by  the  middle 
of  June. 

The  writ  was  issued  on  the  28th  of  April,  1875.  The  action 
was  defended.  No  application  was  made  to  the  Court  of 
Chancery  to  stay  the  action,  although  such  an  application 
was  more  than  once  threatened.  Ultimately,  the  action  came 
on  for  trial ;  there  was  a  verdict  for  the  plaintiff  on  the  16th 
of  November ;  and  we  are  now  asked  to  stay  execution  upon 
equitable  grounds. 

VVe  are  of  opinion  that  we  cannot  do  so.  Courts  of  equity 
do  not  grant  relief  against  forfeitures  for  breaches  of  cove- 
nant to  repair,  simply  on  the  ground  of  hardship  to  the 
tenant.  This  is  shown,  inter  alia^  by  Oregory  v.  Wilson  {') 
and  Nokes  v.  Gibbon  ("),  where  relief  was  refused,  although 
the  tenant  had  employed  a  person  to  do  the  repairs,  and  he 

(•)  9  Ilnrc,  683;  22  L.  J.  (Cli.),  159.  («)  3  Drew.,  6S1 ;  26  L.  J.  (Ch.),433. 
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had  done  them,  but  had  done  them  badly.  There  may,  per- 
haps, be  circumstances  other  than  the  conduct  of  the  lessor 
which  will  entitle  a  tenant  to  relief,  e.g.,  such  a  state  of  the 
weather  as  prevents  the  lessee  from  finishing  the  repairs 
within  a  given  time,  as  was  the  case  in  Baraent  t.  Thorn- 
soni^) ;  but  the  evidence  before  us  does  not  snow  the  exist- 
ence of  any  such  state  of  things,  nor  any  such  special 
131]  circumstances.  *There  is  no  evidence  to  show  that 
the  repairs  might  not  have  been  done  between  the  end  of 
December,  1874,  and  the  22d  of  April,  1875,  when  the  notice 
expired. 

The  fact  that  the  repairs  were  done  pending  the  action  is 
no  ground  for  relief ;  for,  in  doing  them,  the  lessee  was 
only  doing  what  he  was  bound  by  his  covenants  to  do ;  he 
was  relieving  himself  from  liabihty  to  an  action  for  dam- 
ages, to  which  he  would  have  been  exposed  had  he  not 
repaired.  . 

If  in  this  case  the  lessees  could  show  any  conduct  on  the 
part  of  the  plaintiff  disentitling  him  in  equity  from  enforc- 
ing his  legal  rights,  a  case  for  relief  woum  be  established ; 
but  we  can  find  no  such  conduct.  The  negotiations  with 
the  railway  company  are  not  sufficient  for  the  purpose ;  nor 
is  the  absence  of  notice  to  Colonel  Penley  personally  before 
April,  1875,  of  the  want  of  repairs ;  nor  is  there  anythinff 
in  the  correspondence  with  Colonel  Penley' s  solicitors  which 
gives  him  any  equitable  rights ;  nor  is  there  anything  to 
show  that  the  plaintiff  induced  the  railway  company  to 
make  the  re'pairs  upon  the  assumption  that  if  they  were 
done  the  action  would  not  be  proceeded  with.  Tne  cor- 
respondence which  took  place  pending  the  action  shows 
that  the  plaintiff  intended  to  go  on  with  it  notwithstanding 
the  repairs,  unless  the  defendants  would  agree  to  pay  a 
hiffher  rent. 

However  harsh  the  conduct  of  the  plaintiflE, — and  we  think 
it  was  harsh,— we  cannot  interfere  with  his  exercise  of  his 
rights,  except  upon  some  recognized  principle  of  equity ; 
and  we  are  unable  to  find  any  on  which  we  can  deprive  him 
of  his  right  to  issue  execution. 

Having  for  these  reasons  come  to  a  conclusion  that  the  de- 
fendants never  had  any  grounds  for  restraining  the  action, 
it  is  unnecessary  to  consider  whether,  if  there  had  been  at 
one  time  equitable  grounds  for  relief,  the  defendants  would 
have  been  prevented  by  their  own  delay  from  obtaining  re- 

(»)  4  Giff.,  473. 
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lief  at  so  late  a  stage  in  the  proceedings  as  that  at  which  the 
present  application  was  made. 

Motion  refused^  with  costs. 


Against  this,  decision  the  defendants  appealed. 

Feb.  16,  1876.  Kay,  Q.C.,  and  W.  O.  Hcurrison,  for  the 
defendants:  *The  defendants  are  entitled  in  eqnity  [132 
to  relief  against  the  forfeiture  on  the  ground  that  the  land- 
lord misled  them  into  supposing  that  during  the  negotiations 
for  purchase  of  the  premises  the  notice  to  repair  was  sus- 
pended. It  is  true  that  as  a  general  rule  equity  will  not 
relieve  against  fprfeiture  for  breach  of  a  covenant  to  repair, 
that  is  to  say,  equity  will  not  treat  a  condition  for  re-entry 
in  such  a  case  merely  as  a  security,  as  in  the  case  of  a  con- 
dition for  re-entry  for  non-payment  of  rent,  but  in  cases  of 
mistake,  accident,  or  surprise,  and  more  especially  where 
the  conduct  of  the  landlord  has  conduced  to  the  mistake,  it 
has  always  been  held  that  there  is  a  right  to  relief.  [They 
cited  Bargent  v.  Thomson  (*) ;  Gregory  v.  Wilson  (') ;  Hill 
V.  Barclay  {*).] 

Murphy^  Q.C.,  and  O.  S.  C.  Bowen,  for  the  plaintiff :  The 
application  for  relief  in  equity  is  too  late.  The  defendants 
ought  not  to  be  allowed  to  take  their  chance  at  law,  and  hav- 
ing persevered  until  verdict,  then  to  fall  back  upon  their 
equitable  rights. 

[James,  C  J.:  The  plaintiff  is  not  prejudiced.  Equity 
will  only  relieve  the  defendants  after  verdict,  on  the  tenns 
that  they  shall  pay  all  the  costs  of  the  action  at  law.] 

The  reasonable  construction  of  the  correspondence  is  not 
to  suspend  the  six  months'  notice  indefinitely.  A  reasona- 
ble time  was  left  for  the  execution  of  the  repairs  after  the 
cessation  of  the  negotiations.  The  defendants  ought  to 
have  made  a  fresh  offer  after  the  3l8t  December,  and  not 
having  done  so,  are  not  entitled  to  assume  that  the  notice 
was  suspended  for  an  indefinite  period.  It  was  for  the  ten- 
ants to  warn  the  landlord  that  they  considered  the  notice 
suspended.  Secondly,  it  is  contended  that  if  the  correspon- 
dence affords  any  defence  at  all,  it  was  a  defence  at  law,  and 
cannot  now  be  raised.  There  was  in  this  lease  a  general 
covenant  to  repair,  as  well  as  a  covenant  to  repair  on  notice. 
There  was  a  breach  of  this  general  covenant  which  was  no 
doubt  waived  temporarily  by  the  notice  to  repair  within  six 
months,  but  the  failure  to  repair  within  the  six  months  would 
revive  it.  *If  the  correspondence  amounts  to  a  defence,  it 

P)  4  GiE,  473.  («)  9  Hare,  683 ;  22  L.  J.  (Ch.),  169.  (»)  18  Ves.,  66. 
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133]  must  be  because  it  amounts  to  *a  contract  not  to  take 
advantage  of  this  covenant.  [They  cited  Doe  v.  MetixQ) ; 
JFew  V.  FerMns{*).'] 

Kay,  Q.C.,  in  reply. 

James,  L.J.:  This  case  must  be  treated  in  the  same  way 
as  if  a  bill  in  equity  had  been  filed  for  relief  against  the  for- 
feiture after  a  judgment  had  been  obtained  at  law.  The 
facts  of  the  case  are  these.  The  premises  appear  to  have 
been  of  considerable  value,  and  they  were  let  upon  an  old 
repairing  lease  at  a  ground  rent  of  ten  shillings.  At  the 
time  of  this  transaction  the  Metropolitan  Railway  Company 
were  the  tenants.  The  tenants  were  a  company  possessed 
of  ample  means,  and  q^uite  able  at  any  mojnent  to  lay  out 
what  might  he  requisite  for  repairs.  There  being  in  the 
lease  a  general  covenant  to  repair,  and  a  covenant  to  repair 
on  six  months'  notice,  the  lessor  gives  notice  of  dilapida- 
tions. The  company  write  in  answer  to  the  notice,  ana  say 
that  they  are  ready  to  do  the  repairs  forthwith,  but  they 
suggest  that  it  would  be  worth  the  landlord's  while  to  pur- 
chase their  interest,  and  state  that  they  intend  to  suspend 
the  repairs  while  the  proposition  is  considered.  The  answer 
to  that  letter  states  tnat  if  the  companv  are  willing  to  sell 
their  interest  in  all  the  houses,  the  landlord  will,  on  a  price 
being  named,  consider  whether  he  will  purchase,  and  asks 
for  particulars  of  the  tenancies  and  rents  paid  to  the  com- 
pany, &c.,  clearly  acquiescing  in  the  postponement  of  the 
repairs.  This  letter  and  those  subsequent  to  it  convey  the 
idea  that  an  arrangement  for  the  purchase  of  these  premises 
was  not  at  all  improbable.  On  the  30th  of  December  the 
company  write  back  and  oifer  to  surrender  all  the  houses 
for  £3,000,  and  inclose  a  schedule  of  particulars  of  all  the 
property.  The  answer  to  that  letter  is,  that  having  regard 
to  the  state  in  which  the  houses  now  are,  and  the  large  ex- 
pense which  would  be  necessary  to  put  them  into  proper 
condition,  the  whole  of  which  the  company  would  have  to 
bear,  the  price  named  is  out  of  all  reason ;  and  requests  the 
companv  to  reconsider  the  question  of  price,  and  modify  their 
proposal,  having  regard  to  the  company's  being  already 
under  notice  to  repair.  This  letter  clearly  implies  that  the 
time  under  the  notice  is  suspended  by  the  common  consent 
134]  of  the  parties  during  ^negotiations  for  the  purchase 
of  the  houses  unrepaired.  Up  to  this  time  tliei^e  seems  to 
me  to  have  been  a  complete  acquiesence  in  the  proposal  that 
the  company  should  not  begin  doing  the  repairs^  until  such 
negotiations  are  at  an  end.     There  certainly  is  no  subsequent 

(')  4  B.  A  C,  606.  O  Law  Rep.,  2  Ex.,  92. 
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letter  from  the  company  making  a  modified  proposal,  but 
the  company  would  not  unnaturally  consider  that  there  was 
no  great  hurry  about  the  matter.  The  plain tiflTs  attorneys 
again,  on  the  6th  of  January,  write  in  a  perfectly  friendly 
tone,  asking  for  the  address  of  Colonel  Penley.  For  what 
reason  could  they  have  wanted  his  address,  except  for  the 

Purpose  of  some  negotiation  with  regard  to  the  property  1 
he  compairy  answers,  giving  the  address  of  Colonel  Penley. 
The  plain tiflc  gives  no  intimation  warning  the  company  that 
the  time  for  doing  the  repairs  is  running  on,  but  waits  till 
the  13th  of  April,  within  a  few  days  of  the  expiration  of  the 
six  months,  and  then,  when  there  was  no  longer  time  to  do 
the  repairs,  writes  the  letter  to  Colonel  Penley' s  solicitor 
insisting  on  the  company's  failure  to  do  the  repairs  under 
the  notice.  I  am  of  opinion,  sitting  as  a  judge  both  of  fact 
and  law,  that  the  effect  of  the  correspondence  is  that  the 
lessor  intentionally  lulled  the  defendants  to  sleep  until  the 
six  months  were  nearly  over,  and  it  was  too  late  to  do  the 
repairs.  It  is  clearly  against  equity  and  good  conscience 
that  under  these  circumstances  he  should  take  advantage  of 
the  forfeiture  ;  and  the  case  is  one  of  those  in  which  a  court 
of  equity  had,  and  therefore  in  which  this  court  has,  juris- 
diction to  relieve  against  it.  The  judgment  of  the  court 
below  must  be  reversed. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  I  have  had 
some  doubt  whether  this  application  was  not  too  late.  But, 
as  this  case  was  a  remnant  of  the  old  system,  and  the  defen- 
dants probably  had  no  real  opportunity  of  raising  this 
equity  by  pleading,  I  think  it  may  be  raised  by  way  of  ap- 
plication after  verdict,  but  it  must  not  be  supposed  to  follow 
that  a  party  may  in  future  omit  such  a  deience  from  his 
pleading,  and  seek  to  set  it  up  after  verdict.  The  question 
therefore  is  whether  the  defendants  are  entitled  to  equitable 
relief.  It  is  suggested  that  what  occurred,  if  a  defence, 
amounted  to  a  waiver  of  the  six  months'  notice,  and  that 
such  waiver  would  have  been  a  legal  defence  and  ought  to 
have  been  *raised  on  the  trial.  But  I  think  that  there  [135 
is  a  clear  difference  between  what  would  amount  to  a  waiver 
and  this  equity.  In  the  case  of  a  waiver,  the  court  must 
see  whether  there  was  an  intention  to  abandon  the  notice, 
and  I  do  not  think  that  anything  in  this  correspondence 
amounts  to  this.  But,  even  if  the  plaintiff  did  not  intend  to 
abandon  the  notice,  yet,  if  his  conduct  was  such  as  to  put 
the  defendants  off  their  ^uard,  and  to  lead  them  to  believe 
that  the  six  months'  notice  would  not  be  insisted  on,  there 
is  a  ground  for  giving  relief  in  equity.     The  result  of  waiver 
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is  different,  for  the  notice  is  gone  at  law ;  whereas  a  court  of 
equity,  though  they  relieve  against  the  forfeiture,  will  still 
compel  the  lessee  to  put  the  nouse  into  substantial  repair, 
and  will  give  the  landlord  all  that  he  is  really  entitled  to, 
only  preventing  him  from  enforcing  a  forfeiture  that  would 
be  inequitable.  I  think  these  letters  clearly  show  that  the 
plaintin  did  consent  to  enter  into  a  negotiation  for  the  sale 
of  the  premises  in  their  unrepaired  state.  When  a  house  is 
very  old  and  dilapidated,  every  one  knows  that  the  best 
course,  and  the  most  profitable  to  the  landlord,  may  be  to 

I)ull  the  whole  down  and  rebuild  it ;  and  if  this  were  the 
andlord's  intention,  it  woUld  be  merely  throwing  away 
money  to  do  the  repairs.  Therefore,  when  the  landlord 
enters  into  a  negotiation  for  the  purchase  of  the  premises,  it 
would  be  absurd  to  go  on  with  tue  repairs.  It  does  not  ap- 
pear to  me  that  the  letter  of  the  31st  of  December  put  an 
end  to  the  negotiation.  The  letter  assumes  that  another 
offer  will  be  made.  It  is  argued  that  the  defendants  ought 
to  have  answered  sooner.  It  seems  to  me,  however,  that  if 
the  plaintiff  meant  to  insist  on  the  notice,  he  should  have 
warned  the  defendant  that  the  notice  was  running. 

Baqgallay,  J. a.:  I  am  of  the  same  opinion.  The  rule 
is  that  a  court  of  equity  will  not  in  general  relieve  against  a 
forfeiture  for  breach  of  a  covenant  to  repair.  The  general 
principle  in  equity  as  well  as  at  law  is  that  a  man  must  ob- 
serve the  engagements  he  has  thought  fit  to  enter  into  ;  but 
there  are  special  circumstances  under  which  equity  will 
grant  relief,  and  of  these  exceptions  to  the  general  rule  none 
are  more  ordinarily  before  the  courts  than  cases  of  surprise, 
mistake,  and  inevitable  accident.  The  correspondence  has 
136]  been  fully  discussed  by  the  Lord  Justice  *  James. 
On  fall  consideration  of  it,  I  think  it  may  be  fairly  treated 
as  being  of  such  a  character  as  to  lead  the  company  to  think 
that  the  notice  to  repair  was  at  all  events  suspended  during 
the  negotiation,  and  I  find  it  stated  on  the  affidavit  that  the 
company  were  so  misled.  It  seems  to  me  that  the  case 
clearly  falls  within  the  class  of  exceptions  to  which  I  have 
referred. 

Mellor,  J. :  I  am  of  the  same  opinion.  It  appears  to  me, 
that  the  reasonable  effect  of  the  letters  was  to  induce  the 
defendants  to  stay  their  hands  and  not  do  the  repairs.  I 
apprehend  that,  whether  the  correspondence  was  intended  to 
have  that  effect  or  not  by  the  plaintiff  is  immaterial,  if  the 
result  was  that  by  the  plaintiff's  conduct  the  defendants 
were  reasonably  entitled  to  suppose  that  they  might  stay 
their  hands.     The  result  seems  to  have  been  produced  here, 
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and  I  therefore  agree  that  the  relief  asked  for  should  be 
granted. 
Cleasby,  B.:    The  question  now  raised  is,  whether  the 

ElaintifiPs  conduct  has  been  such  as  in  equity  to  disentitle 
ira  from  insisting  on  the  forfeiture.  It  appears  to  me  that 
conditions  of  re-entry  for  breaches  of  covenant  are  condi- 
tions essential  to  the  due  protection  of  the  landlord :  and  so 
far  as  is  consistent  with  equitjj-,  full  effect  ought  to  be  given 
to  such  conditions.  The  decision  of  this  case  depends  on 
the  question  what  the  state  of  things  between  the  parties 
was  after  the  31st  of  December.  It  was  quite  plain  that 
there  was  up  to  then  a  negotiation  pending  for  a  purchase 
by  the  landlord,  in  substitution  for  the  performance  of  the 
repaira  under  the  notice  to  repair. 

If  actual  negotiation  had  been  going  on  till  the  expiration 
of  the  period  of  six  months,  it  would  have  been  idle  to  con- 
tend that  the  landlord  could  have  equitably  insisted  on  the 
notice.  The  real  question  is,  how  long  the  negotiation  can 
be  said  to  have  continued.  It  was  continued  after  the  31st 
of  December,  by  the  request  to  the  defendants  to  reconsider 
their  proposal.  The  next  step  was  to  be  taken  by  the  de- 
fendants, and  they  do  nothing.  How  long  would  they  have 
a  riffht  to  do  nothing,  and  how  long,  if  they  did  nothing, 
would  the  negotiation  continue  and  the  notice  remain  sus- 
pended? Would  not  the  landlord  be  entitled  to  consider 
the  *negotiation  at  an  end  when  a  fair  time  had  [137 
elapsed?  It  is  admitted  that  it  cannot  be  considered  that 
the  notice  is  gone  altogether  and  that  a  new  period  of  six 
months  must  be  given ;  but  if  the  notice  continues,  great 
uncertainty  results  from  the  view  that  it  is  suspended  as  to 
the  rights  of  the  parties,  and  as  to  the  interval  which  is  to 
be  deduced  in  respect  of  the  negotiation.  I  am  not  pre- 
pared to  dissent  from  the  judgment  of  the  court,  though  I 
think  the  case  involves  considerable  difficulties. 

Judgment  reversed. 
Solicitors  for  plaintiflE :  Davies  &  Co. 
Solicitors  for  defendants :  Burchells. 

SeelOEng.  Rep.,  829  note ;  12  Eng.  Thropp  t>..  Field,  26  N.  J.  Eq.,   82; 

Rep..  416  note.  Voorhis  v.  Murphy,  26  N.  J.  Eq.,  484  ; 

As  to  when  a  court  of  equity  wiU  re-  Giles  «.  Austin,  62  N.  Y.,  486. 

lieve  from  a  forfeiture,  and  when  not :  Equity  will  not  relieve  a  mortgagor 

Cameron  v.  Bamhart,  14  Grant's  Up-  from  a  forfeiture  by  reason  of  negli- 

per  Can.  (Chy.),  661 ;    Boland  tj.  Mc-  gence  :   Cameron  u.  McRae,  8  Grant's 

Carroll,  88  U.  C.  Q.  B.,  487;   Kerr  f>.  U.  C.  Chy.,  311 ;  Voorhis  ©.  Murphv, 

Hastings.   25  Upper    Can.  Com.    PL,  26  N.  J.  Eq,,  434;   Downey  «.  Beach, 

429;    Downey  «.  Beach,  78  Ills.,  53;  78  Uls.,  53. 
Orr  V.  Zimmerman,   63  Missouri,  72  ; 

16  Eng.  Rep.  61 
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[1  Common  Pleas  I^ivision,  137.j 
Feb.  28,  IS16. 

Hopper  v.  Burness. 

CJuirterparty — Freight  pro  rata — Cargo  sold  at  Intermediate  Fort  to  raue  Money  for 

Repairs  of  Ship. 

Freight  was  payable  by  the  terms  of  a  charterparty  upon  delivery  of  cargo  at  the 
port  of  destination.     The  ship  meeting  with  sea  damage  from  heavy  weather,  the 
ncdiate  port  justifiably  sold  part  of  the  cargo  shipped  by  the 


charterer,  to  raise  funds  for  the  necessary  repairs.  The  cargo  sold  fetched  more 
than  it  would  have  done  if  carried  to  the  port  of  destination.  The  ship,  having 
completed  her  repairs,  proceeded  to  the  port  of  destination  with  the  remainder  oi 


the  cargo.     A  general  average  statement  was  afterwards  made  up,  under  which  the 
charterer  received  from  the  shipowner  the  amount  realized  by  the  cargo  sold  at  the 
intermediate  port.    The  shipowner  claimed  from  the  charterer  freight  pro  rata  itineris 
on  the  cargo  so  sold : 
Ileldy  that  he  was  not  entitled  to  such  freight 

Declaration  for  freight,  and  for  money  received  for  the 
plaintiflE's  use. 

Plea  {inler  alia\  never  indebted. 

Issue. 

The  facts,  as  proved  at  the  trial  before  Huddleston,  B.,  at 
the  last  Liverpool  Summer  Assizes,  were  as  follows  : 

The  plaintiff,  a  shipowner,  had  chartered  a  ship  to  the 
defendant  to  carry  a  cargo  of  coals  from  Cardiff  to  JPoint  de 
Galle,  at  a  freight  of  21^.  per  ton  on  the  quantity  deliv- 
ered at  the  latter  place.  The  defendant  duly  shipped  a 
carffo  of  704  tons  of  coals.  On  her  voyage  the  ship  met 
138]  with  bad  weather,  and  ^suffered  sea  damage,  and  it 
was  necessary  to  repair  her  at  the  Cape  of  Good  Hope.  For 
this  purpose  the  captain,  not  having  any  funds,  and  not 
being  able  to  raise  any  on  bottomry  or  otherwise  on  the 
owner's  credit,  sold  a  portion  of  the  coals,  amounting  to 
470  tons,  to  defray  the  expense  of  the  repairs,  and  having 
completed  the  repairs,  sailed  to  the  port  of  destination  with 
the  remainder  of  the  cargo,  42  tons  having  been  jettisoned, 
and  470  tons  sold  as  before  mentioned.  The  price  of  coals 
being  very  high  at  the  Cape  of  Good  Hope,  it  turned  out 
that  the  coals  sold  there  fetched  £3  3^.  6^.  per  ton,  a  much 
higer  price  than  if  tliey  had  gone  on  to  Point  de  Galle. 
The  coals  originally  cost  £1  per  ton.  There  was  a  general 
average  statement  made  up,  and  in  accordance  with  that 
statement  the  defendant  received  from  the  plaintiff  the  net 
proceeds  of  the  coals  sold  at  the  Cape  of  Good  Hope,  but 
the  statement  did  not  make  any  allowance  in  respect  of 
freight  on  those  coals  to  the  plaintiff.  The  plaintiff  con- 
tended that  he  was  entitled  to  pro  rata  freight  in  respect 
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thereof,  and  consequently  sought  to  recover  back  the  amount 
of  such  freight.  On  these  facts  the  verdict  was  entered 
for  the  plaintiff  for  the  freight  claimed,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a  verdict,  on  the 
ground,  amongst  others,  that  there  was  no  liability  on 
the  part  of  the  defendant  to  pay  the  freight  claimed. 

A  rule  nisi  had  been  obtained  accordingly. 

Herschell^  Q.C.,  and  Crompton^  showed  cause:  The  cap- 
tain was  justified  in  selling  the  coals  by  the  maritime  law. 
The  sale  of  the  part  of  the  cargo  is  for  the  benefit  of  all 
concerned,  in  order  that  the  adventure  may  be  carried  on. 
The  case  is  distinguishable  from  Ylierboom  v.  CJiapman{')^ 
because  there  the  voyage  was  never  completed,  and  could 
not  be  completed  because  the  cargo  would  have  become 
entirely  rotten  from  the  effects  of  sea  damage.  The  sale, 
therefore,  was  solely  for  the  benefit  of  the  cargo  owner,  the 
adventure  being  abandoned  by  reason  of  perils  of  the  sea. 
Here  the  sale  was  of  part  only,  in  order  that  the  adventure 
might  be  carried  on. 

The  value  of  the  coals  at  the  Cape  of  Good  Hope  was 
partly  made  up  of  the  cost  of  carriage  there.  It  is  inequi- 
table that  the  *cargo  owner  should  get  the  benefit  [139 
of  that  without  paying  any  freight.  Why  should  he  get  a 
greater  benefit  by  reason  of  the  goods  being  sold  than  he 
would  have  done  if  they  had  been  carried  on  ?  All  that  he 
is  entitled  to  is  an  indemnity  from  loss.  Under  these  circum- 
stances an  implied  contract  to  pay  freight  pio  rata  arises. 
The  cargo  owner  is  entitled,  instead  of  claiming  an  indemnity, 
to  take  the  proceeds  of  the  goods  at  the  intermediate  port ; 
but  if  he  elects  to  do  so,  it  is  the  same  as  if  he  received  the 
goods  at  the  intermediate  port,  and  then  he  must  pay  freight 
pro  rata.  Having  paid  the  sum  due  according  to  the  aver- 
age statement  in  ignorance  of  the  facts,  the  plaintiff  can 
recover  back  so  much  as  is  equivalent  to  the  freight  jpro 
raia,  [They  cited  Campbell  v.  TJiompson  (') ;  The  Graii' 
tudine{^)\  Dnncan  v.  Benson  {')\  Benson  v.  Duncan  {^)\ 
Baillie  v.  Mogdftjlianii^) ;  Park  on  Insurance,  p.  60.] 

Benjamin^  Q.C.,  and  Myburgh,  supported  the  rule :  The 
effect  of  the  transaction  is  that  the  proceeds  of  the  goods, 
which  the  captain  is  entitled  by  the  maritime  law  to  sell  in 
order  to  meet  a  pressing  necessity,  are  in  the  nature  of  a 
forced  loan  by  the  cargo  owner  to  the  shipowner  to  enable 
him  to  carry  out  the  adventure.     The  cargo  owner  is  enti- 

(•)  13  M.  <&  W.,  230.  («)  1  Ex,  687;  17  L.  J.  (Ex.),  238. 

(*)  I  Stark.,  490.  (»)  3  Ex.,  644  ;  18  L.  J.  (Ex.),  169. 

(■;  3  C.  Rob.  Adin.,  at  p.  269.  (•)  6  T.  R.,  421,  n. 
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tied  to  recover  sUch  proceeds  as  a  surn  borrowed.  The  con- 
tract to  pay  freight  pro  rata  only  arises  when  the  cargo 
owner  has  an  option  to  take  the  goods  short  of  their  desti- 
nation or  to  have  them  carried  on.  Here  he  has  no  option. 
The  cargo  owner  has  the  option  of  treating  the  transaction 
as  a  loan  at  the  intermediate  port,  or  of  demanding  indem- 
nity for  the  loss  sustained  by  non-delivery  at  the  port  of 
destination.  If  he  adopts  the  latter  alternative  he  must  of 
course  be  content  with  the  amount  that  would  have  been 
the  proceeds  at  the  port  of  destination,  less  the  freight  which 
would  have  been  earned  in  carrying  the  goods  there  ;  but  if 
he  elects  to  put  the  case  as  one  of  a  loan,  there  is  no  ground 
for  implying  a  contract  to  pay  freight  pro  rata,  [They 
cited  Atkinson  v.  Stephens  (*) ;  tiallettw.  Wigram  (') ;  RicTi- 
ardson  v.  Nourse(^) ;  Hunter  v.  Prinsep{^\] 
140]  *Brett,  J. :  In  this  case  the  plaintiff  seeks  to  recover 
either  in  respect  of  freight  or  money  received  to  his  use. 
He  cannot  recover  the  sum  of  monejr  which  he  claims  as 
money  had  and  received  unless  he  is  entitled  to  freight. 
And  so  the  main  question  is  whether  he  is  entitled  to  the 
freight.  It  is  to  be  taken  that  the  circumstances  were  such 
that  the  captain  by  the  general  maritime  law  was  justified 
in  selling  part  of  the  charterer's  cargo,  and  that  such  sale 
was  not  a  wrongful  act.  Such  a  right  arises,  although  it  is 
the  duty  of  the  shipowner  to  repair  the  ship  ultimately  at 
his  own  expense. 

The  coals  so  sold  fetched  more  at  the  Cape  of  Good  Hoi)e 
than  they  would  have  done  at  Point  de  Galle,  and  the  sug- 
gestion is,  that  under  these  circumstances  the  plaintiff  is 
entitled  not  only  to  freight  on  the  cargo  actually  delivered 
at  the  port  of  destination,  but  also  to  freight  in  respect  of 
the  coals  sold  at  the  Cape  of  Good  Hope.  Now,  it  is 
obvious  that  the  only  freight  expressed  to  be  payable  by 
the  terms  of  the  charter  is  a  freight  of  2l5.  per  ton  on  cargo 
delivered  at  Point  de  Galle,  so  tliat  this  freight  now  claimed 
is  not  the  charter  freight.  I  know  not  how  freight  can  be- 
come due  under  such  a  charter  as  this  in  •respect  of  goods 
not  carried  to  the  port  of  destination  otherwise  than  with 
reference  to  the  doctrine  of  freight  pro  rata.  What,  then, 
is  the  principle  governing  the  question  whether  such  freight 
is  payable?  It  is  only  payable  when  there  is  a  mutual 
agreement  between  the  charterer  or  shipper  and  the  captain 
or  shipowner,  whereby  the  latter  being  able  and  willing  to 
carry  on  the  cargo  to  the  port  of  destination,  but  the  former 

(»)  7  Ex.,  567;  21  L.  J.  (Ex.),  329.  («)  3  B.  A  Aid.,  237. 

(«)  9  C.  B.,  680;  19  L.  J.  (C.P.),  281.  {*)  10  East,  878. 
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desiring  to  have  the  goods  delivered  to  him  at  some  in- 
termediate port,  it  is  agreed  that  they  shall  be  so  delivered, 
and  the  law  then  implies  a  contract  to  pay  freight  pro  rata 
itineris.  Do  the  present  circumstances  come  within  that 
principle?  The  captain  here  is  not  able  and  willing  to  carry 
the  coals  on ;  he  puts  it  out  of  his  power  to  do  so  by  the 
act  of  selling  them.  Again,  the  charterer  has  no  option 
with  regard  to  the  sale  at  the  intermediate  port.  The 
essential  grounds  of  the  inference  which  the  law  draws  of 
an  implied  conti-act  to  pay  freight  pro  rata  do  not  exist. 
It  is  said  by  Mr.'Crompton  that  the  charterer  has  an  option. 
I  agree  that  he  has,  but  I  do  not  think  any  implication  of  a 
promise  to  pay  freight  pro  rata  can  be  drawn  from  it. 
*He  has,  I  think,  an  option  to  treat  the  proceeds  of  [141 
the  sale  as  a  loan,  or  he  mav  say,  ''You  have  sold  my 
goods  against  my  will,  and  though  by  the  maritime  law 
that  is  not  a  wrongful  sale,  still  I  am  entitled  to  and  claim 
an  indemnity  against  any  loss  occasioned  by  the  sale."  If 
he  selects  the  former  alternative,  \f hat  is  there  to  give  rise 
to  an  implication  that  freight  pro  rata  is  payable  ?  If  he 
thinks  that  the  goods  have  fetched  more  at  the  intermediate 
port  than  the  remainder  will  do  at  the  port  of  destination, 
why  may  he  not  treat  the  transaction  as  a  loan  at  once  and 
sue  for  the  amount  before  the  ship  arrives  at  her  destina- 
tion ?  If  the  ship  should  be  lost  on  her  voyage  between 
the  intermediate  port  and  the  port  of  destination  the  char- 
terer has  no  option ;  he  cannot  ask  for  an  indemnity  on 
the  footing  that  the  goods  would  have  fetched  more  at  the 
port  of  destination.  The  basis  of  the  claim  of  indemnity  in 
such  a  case  is  the  supposition  that  the  goods  would  fetch 
more  at  the  port  of  destination  than  they  did  when  sold. 
If  the  ship  is  lost  the  charterer  or  shipper  never  can  claim 
an  indemnity  against  the  slfipowner;  the  adventure  is  lost 
by  perils  of  the  sea.  But  I  apprehend,  though  he  could 
not  claim  an  indemnity,  he  could  treat  the  transaction  as  a 
forced  loan,  and  claim  the  amount  of  the  price  for  which 
the  ^oods  were  sold.  If  the  goods  fetch  more  at  the  inter- 
mediate port,  the  owner  of  the  cargo  naturally  would  elect 
to  treat  the  matter  as  a  loan,  but  when  he  thinks  it  for  his 
interest  to  insist  and  does  insist  on  an  indemnity  on  the 
footing  that  the  value  of  the  goods  must  be  treated  as  if 
they  were  carried  to  their  destination,  then  he  must  allow 
for  the  freight  that  would  have  been  earned  by  carrying 
them  there.'  Here  the  defendant  had  a  right  to  treat  the 
proceeds  of  the  sale  as  a  loan,  and  did  so,  and  under  those 
circumstances  I  see  nothing  to  raise  an  implication  of  a 
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liability  to  pav  freight  pro  rata.  This  decision  may  seem 
hard,  but  the  hardsnip,  if  any,  arises  from  the  form  of  the 
contract  entered  into.  The  loss  to  the  shipowner  is  a  loss 
by  maritime  perils,  and  the  answer  to  any  argument  of 
hardship  seems  to  me  to  be  that  this  is  a  case  in  which  the 
proper  remedy  is  by  insurance  of  freight. 

Archibald,  J.:  This  q^uestion  turns  on  whether  or  no 
142]  the  ^plaintiff  is  entitfed  to  pro  rata  freight.  I  think 
that  under  the  circumstances  he  is  not.  I  take  it  that  under 
a  charter  such  as  this  there  can  be  no  right  to  freight  unless 
the  goods  are  delivered  according  to  the  charter,  or  a  new 
contract  is  made  between  the  parties,  or  facts  exist  from 
which  such  new  contract  may  be  inferred.  Now  can  such 
a  new  contract  be  inferred  here  ?  The  facts  from  which  we 
are  asked  to  infer  one  are  that  the  goods  have  been  sold 
justifiably  in  a  case  of  necessity,  and  that  the  amount  of 
the  proceeds  has  been  paid'  to  the  defendant.  I  do  not 
think  these  facts  alone  are  sufficient  to  raise  the  implica- 
tion suggested.  The  proceeds  might  be  received  under 
such  circumstances  as  to  give  rise  to  an  implication  of  a 
contract  to  pay  freight,  but  the  mere  receipt  of  the  proceeds 
is  not  suflScient.  Baillie  v.  MogdigUani  {')  has  been  refer- 
red to  as  establishing  that  the  receipt  of  the  proceeds  of  a 
sale  at  an  intermediate  port  is  the  same  as  that  of  the  goods 
themselves  ;  but  the  case  of  Hunter  v.  Prinsep  (*)  shows 
that  the  inference  cannot  be  drawn  in  that  absolute  way. 
I  agree  that  the  case  in  which  the  implication  can  be  drawn 
is  when  the  captain  is  able  to  carry  the  goods  on  and  the 
charterer  chooses  to  have  them  delivered  short  of  the  port 
of  destination.  Here  the  charterer  had  no  option.  The 
sale  though  made  justifiably,  under  circumstances  of  neces- 
sity, was  a  disposition  of  his  property  without  his  having 
any  option  in  tne  matter.  The  true  view  seems  to  me  to  be 
that  the  transaction  is  in  the  nature  of  a  forced  loan,  and 
consequentlv  that  the  charterer  is  entitled  to  recover  the 
amount  of  the  proceeds  of  the  sale  as  a  loan. 

The  cases  also  establish  that  if  the  vessel  reaches  her  desti- 
nation the  cargo  owner  may,  instead  of  treating  the  transac- 
tion as  a  loan,  claim  compensation  by  way  of  indemnity. 
He  would  only  do  that  if  the  goods  realized  less  at  the  inter- 
mediate port  than  they  would  have  done  at  the  port  of 
destination.  It  does  not  seem  to  me  that  the  mere  receipt 
of  the  amount  of  the  proceeds  is  equivalent  to  a  receipt  of 
the  goods  at  the  intermediate  port,   or  affords  sufficient 

(')  6  T.  R.,  421,  n.  («)  10  East,  378. 
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ground  for  an  inference  that  the  defendant  agreed  to  pay 
freight  j^ro  rata. 

*LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  [143 
goods  never  were  delivered  at  the  port  of  destination,  there- 
fore the  freight  was  not  earned  under  the  charter.  The 
whole  argument  of  the  plaintiflE,  therefore,  rests  upou  the 
fact  that  the  defendant  received  the  amount  of  the  proceeds 
of  the  sale.  If  the  transaction  could  be  treated  at  the 
option  of  the  defendant  as  a  loan  of  money  it  is  clear  that 
the  receipt  by  the  defendant  of  the  money  was  not  equiva- 
lent to  receipt  of  the  goods  at  an  intermediate  port,  and 
the  argument  wholly  fails.  The  rule  must  be  made  abso- 
lute. 

Rule  absolute. 

Solicitors  for  plaintiff :  Oliver  &  Botterill. 
Solicitors  for  defendant :  Hollams^  Son  &  Coward. 


[1  Common  Pleas  Division,  146] 
I'eb.  14,  1876. 

*Mo8TTN  V.  The  West  Mostyn  Coal  and  Iron    [145 
Company,  Limited. 

Lester  Sid  Lessee — Absence  of  Tide  to  Part  of  Premises  demised — Concealment — E^ity 
to  have  the  Lease  set  aside — Implied  Covenant  for  Title,  Damages  for  Breach  of — 
Ri^ht  of  Lessee  to  reject  Part  of  Demised  Premises — Counter  claimr— -Judicature  Act, 
1873  (86  d:  37  Vict.  c.  66),  ss.  24,  d^— Order  XIX,  Rule  S-^urisdiction. 

Where  the  defendant  in  an  action  in  one  of  the  Divifiions  of  the  High  Court  of 
Justice  other  than  the  Chancery  Division  relies  on  an  equity  to  have  a  deed  set 
aside  as  part  of  his  defence,  the  Division  in  which  the  action  is  may  give  effect  to 
the  equity  so  far  as  is  incidental  to  the  purposes  of  the  defence. 

It  IS  not  essential  to  a  good  counter  claim  that  it  should  show  a  claim  to  an 
amount  equalling  the  plaintiff's  claim. 

The  lessor  of  certain  lands  knew  that  as  to  part  of  them  he  had  no  title  to  grant 
the  lease.  The  lessee  did  not  know,  and  had  no  means  of  knowing,  that  such  was 
the  case,  and  the  lessor  did  not  disclose  the  want  of  title  to  him : 

Held,  that  it  was  not  necessary  in  equity,  in  order  that  the  lessee  might  be  relieved 
of  the  lease,  that  there  should  have  been  any  afllirmalive  fraud,  and  that  the  conceal- 
ment by  the  lessor  of  a  fact  affecting  the  title  to  a  material  part  of  the  demised 
premises  was  a  sufficient  ground  for  treating  the  lease  as  set  aside. 

A  lease  having  been  granted  by  deed  in  terras  from  which  the  law  implies  a  cove- 
nant for  title,  and  the  lessor  proving  to  have  no  title  to  part  of  the  demised 
premises  ; 

Held,  that  the  lessee  might  refuse  to  take  possession  of  such  part  of  the  demised 
premises,  and  elect  to  keep  the  remainder,  and  mi^ht  in  an  action  for  rent  dile 
under  the  lease  claim  damages  for  breach  of  the  implied  covenant  by  way  of  counter 
claim. 

Declaration  for  that  the  plaintiflF,  by  indenture  of  lease 
dated  the  25th  of  March,  1874,  let  to  the  defendants  all  and 
every  the  coal  mines,  seams  of  coal,  ironstone,  &c.,  under 


488  COMMON  PLEAS  DIVISION.  [VoL  I. 

1876  Mostyn  v.  West  Mostyn  Coal  and  Iron  Co. 

certain  parcels  of  land  delineated  on  a  plan  thereunto  an- 
nexed, and  containing  by  estimation  2,211  acres,  to  hold  the 
demised  premises  from  the  24th  of  June,  1873,  for  the  term 
of  sixty  years  thence  ensuing  at  the  rent  of  1^.  for  the  first 
year  oi  the  said  term,  and  during  the  next  seven  years  of 
the  said  term  the  rent  of  £1,200  a  year,  and  other  rents  and 
royalties  by  the  said  indenture  reserved,  of  which  rent  of 
£1,200  two  quarters  were  due  and  unpaid. 

Statement  of  defence  pleaded  under  the  new  rules,  was  in 
substance  as  follows. 

After  admitting  that  by  an  indenture  of  lease  dated  25th 
of  March,  1874,  tne  plaintiff  purported  to  demise  the  coal 
146]  mines  in  *question  to  the  defendants,  and  that  half 
a  year's  rent  would  have  become  due  on  such  lease,  except 
for  the  matters  thereinafter  mentioned,  it  proceeded :  ''  And 
by  way  of  set-off  and  counter  claim  the  defendants  claim  as 
follows : 

'*  3.  A  large  portion  of  the  said  parcels  of  land  in  the  said 
admitted  lease  mentioned,  to  the  extent  of  968  acres  or 
thereabouts,  is  situate  and  lies  below  the  low-water  mark  of 
the  river  Dee,  and  a  further  large  portion  of  the  said  parcels, 
to  the  extent  of  1,000  acres  or  tliereabouts,  no  part  oi  which 
said  portions  respectively  is  within  a  certain  manor  there 
called  the  manor  of  Picton  and  Axton,  is  situate  and  lies 
befow  the  high-water  mark  of  the  said  river. 

'*4.  The  defendants,  after  the  making  of  the  said  admitted 
lease,  and  before  the  claim  made  on  behalf  of  the  Crown  as 
hereinafter  mentioned,  and  without  any  knowledge  or  notice 
of  the  rights  mentioned  and  referred  to  in  such  claim,  took 
a  lease  from  one  John  Lord  Hanmer  for  a  term  of  forty 
years  at  a  yearly  i^ent  of  £500  of  the  mines,  seams,  and  beds 
of  coal,  with  their  appurtenances,  lying  under  2,270  acres  of 
land  or  thereabouts  adjoining  the  said  land  in  and  by  the 
said  admitted  indenture  purported  to  be  demised  by  the 

{)laintiff  to  the  defendants,  and  are  sinking  shafts  in  the  said 
ast-mentioned  land  with  a  view  of  working  the  mines,  &c., 
from  under  the  whole  of  the  lands  hereinbefore  referred  to 
through  such  shafts,  and  have  expended  on  such  sinking  of 
shafts  very  large  sums  of  money. 

'*5.  On  or  about  the  23d  day  of  August,  1875,  a  formal 
claim  on  behalf  of  the  Crown  was  made  by  the  Commission- 
ers of  Woods  and  Forests  upon  the  defendants,  through  their 
secretary,  to  the  coal  lying  under  the  said  portion  of  land 
below  the  low-water  mark  of  the  river  Dee,  and  to  the  iron 
lying  under  the  said  portion  of  land  below  the  high-water 
mark  of  the  river  Dee,  except  any  part  of  such  portions 
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respectively  as  was  withifi  the  manor  of  Picton  and  Axton 
aforesaid. 

''6.  Tlie  defendants,  in  consequence  of  such  claim,  and 
believing  that  the  same  was  (as  it  is  in  fact)  well  founded  in 
truth  and  in  law,  informed  the  plaintiff  of  the  said  claim, 
and  declined  to  pay  the  said  rent  upon  the  same  being  de- 
manded of  them  by  the  plaintiff. 

*''?.  The  plaintiff,  at  the  time  when  he  so  made  [147 
the  said  admitted  indenture  of  lease,  whereby  he  purported 
to  demise  the  said  premises  so  included  therein,  knew  that 
the  coal  lying  under  the  said  portion  of  land  below  the  low- 
water  mat-k  of  the  river  Dee,  and  that  the  iron  lying  under 
the  said  portion  of  land  below  the  high- water  mark  of  the 
river  Dee,  did  not  belong  to  him,  and  that  he  had  then  no 
right  or  title  to  demise  the  same  respectively,  or  either  of , 
them  respectively,  and  the  defendants  had  then  no  knowl- 
.  edge,  or  notice,  or  means  of  knowing  that  the  said  last- 
mentioned  portion  of  land  did  not  belong  to  the  plaintiff, 
or  that  he  had  no  right  or  title  to  demise  the  same  respect- 
ively. \ 

''8.  In  consequence  of  the  matters  mentioned  above,  the 
defendants  are  greatly  embarrassed  and  delayed  in  the 
working  of  their  said  mines,  as  well  under  the  said  lands 
mentioned  in  the  said  admitted  lease  as  under  that  mentioned 
in  the  said  lease  so  granted  as  aforesaid  by  the  said  Lord 
Hanmer,  and  the  said  last- mentioned  lease  is  rendered  less 
valuable  to  them  by  reason  of  the  said  want  of  title  of  the 
plaintiff,  such  lease  having  been  accepted  and  taken  by  them 
solely  with  a  view  of  working  the  mines  therein  mentioned 
in  conjunction  with  those  which  the  plaintiff  purported  to 
demise,  and  the  defendants  have  thereby  also  lost  and  been 
deprived  of  the  moneys  laid  out  and  expended  by  them. 
Tinder  and  with  reference  to  the  said  leases  respectively, 
which  they  would  not  have  laid  out  and  expended  if  they 
had  known  of  the  plaintiff's  want  of  title,  and  have  lost  and 
been  deprived  of  the  interest  and  profits  which  would  have 
accrued  to  them  from  the  use  of  the  moneys  so  laid  out  and 
expended. 

''  The  defendants  claim : 

''  1.  £100,000  damages  in  respect  of  the  matters  stated  in 
the  above  set-off  and  counter  claim. 

"2.  To  have  the  said  deed  under  which  the  plaintiff  claims 
rectified  or  set  aside  upon  such  terms  as  to  this  honorable 
court  may  seem  just,  and,  for  the  purposes  aforesaid,   to 
have  this  action  transferred  to  the  Chancery  Division. 
16  Eno.  Rkp.  62 
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"3.  To  have  such  further  or  otljer  relief  as  the  nature  of 
the  case  may  require." 

Demurrer. 
148]  *PhilhricJc^  Q.C.  {Hawkins^  Q.C.,  and  Oardiner  with 
him),  for  the  plaintiff :  This  Division  has  no  power  to  rectify 
or  set  aside  the  deed.  The  jurisdiction  to  do  that  is  i-eserved 
to  the  Chancery  Division  by  the  3d  sub-section  of  the  34th 
section  of  the  Judicature  Act,  1873.  It  is  not  competent  to 
the  defendants  to  keep  one  part  of  the  thing  demised,  and 
have  the  lease  set  aside  as  to  the  other  part.  The  rent  is  an 
entire  rent  issuing  out  of  the  whole.  Unless  the  defendants 
have  never  taken  possession  of  any  part,  or  have  been  evicted 
and  elect  to  give  up  the  whole-,  tney  cannot  be  entitled  to 
have  the  lease  set  aside.  It  cannot  be  taken  on  this  record 
.that  the  defendants  have  not  entered  into  possession,  and 
there  was  nothing  amounting  to  an  eviction.  There  is  no 
ground  for  setting  aside  the  lease  in  the  absence  of  fraud, 
and  there  is  no  specific  allegation  of  fraud.  Mere  non- 
communication of  the  want  of  title  is  not  sufficient:  Story's 
Equity  Jurisprudence,  147-163  ;  Gilbert  v.  Lewis  (*).  With 
regard  to  the  counter  claim  for  damages  on  the  covenant  for 
title,  it  does  not  appear  that  among  tne  operative  words  the 
word  '* demise"  was  used.  No  case  has  actuallv  decided 
that  any  word  of  leasing  but  the  word  "demise'^  will  im- 
port a  covenant  for  title.  Moreover,  no  action,  at  any  rate 
lor  substantial  damages,  could  lie  on  the  covenant  in  the 
absence  of  an  eviction.  The  tenant  having  entered  on  the 
land,  and  not  having  been  molested,  but  still  being  in  com- 
plete ehj'oyment  of  the  subject-matter  of  the  demise,  cannot 
recover  in  an  action  on  the  covenant.  What  would  be  the 
measure  of  damages?  He  cannot  keep  the  lease  and  have 
•his  action.  He  is  estopped  from  denying  the  landlord's 
title  while  he  remains  in  possession  of  the  demised  premises 
or  part  of  them.  [He  cited  Line  v.  StepTienson  ('),  Bandy 
V.  Uarttoright  {*),] 

Sir  Henry  James^  Q.C.,  and  R.  E.  Turner,  for  the  de- 
fendants :  On  this  record  it  is  not  to  be  assumed  against 
the  defendants  that  they  have  entered  or  that  they  remain 
in  possession  of  the  demised  premises.  There  is  a  case  made 
out  for  relief  in  equity.  It  is  not  necessary  that  there  should 
be  positive  fraud. 

[Brett,  J.:  Is  there  any  allegation  that  the  plaintiff 
knew  that  the  defendants  did  not  know  of  the  absence  of 
title  ?1 

(')  1  D.  J.  A  S.,  38;  82  L.  J.  (Ch.).  347.  D  B  Bing.  N.  C.  183. 

O  8  Ex.,  yi3;  22  L.  J.  (Ex.),  285. 
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*There  is  no  direct  allegation  of  that,  but  it  may  [149 
be  inferred  from  the  facts  alleged  and  the  position  of  the 
I)arties.  It  is  not  necessary  that  there  should  be  an  evic- 
tion ;  the  lessee  is  not  to  be  bound  to  go  and  commit  a  tres- 
pass, by  working  the  mines  which  do  not  belong  to  him,  to 
see  if  he  will  be  evicted  :  Edwards  v.  McLeay{^\  Sugden's 
Vendors  and  Purchasers,  14th  ed.,  t>.  246;  Torrance  v. 
Bolton  Q. 

Secondly,  there  is  a  perfectly  good  counter  claim  for 
damages.  The  defendants  are  entitled  to  reject  the  part 
of  the  demised  premises  to  which  there  is  no  title,  and 
bring  an  action  on  the  implied  covenant  for  title :  Neal  v. 
McKenzie  ('). 

Philbrick^  Q.C.,  in  reply. 

Brett,  J.:  The  statement  of  claim  alleges  that  by  an  in- 
denture of  lease  the  plaintiff  let  to  the  defendants  certain 
coal  mines,  and  there  is  no  statement  that  the  lease  con- 
tained any  express  covenant  for  title  or  quiet  enjoyment. 
The  statement  of  defence  bears  two  aspects.  It  assumes  to 
answer  the  plaintiff's  claim,  and  also,  in  case  of  its  failing  to 
amount  to  an  answer,  it  sets  up  a  counter  claim.  The  facts 
relied  on  by  way  of  answer  are  these.  It  is  admitted  that 
there  was  a  lease  of  the  mines,  but  as  to  a  part  of  them  it  is 
alleged  that  the  plaintiff,  when  he  demised  them  to  the  de- 
fendants, had  no  title,  that  he  knew  he  had  no  title,  and 
that  the  defendants  did  not  know,  and  had  no  means  of 
knowing,  that  this  was  so.  Neither  in  the  claim  nor  the 
defence  is  it  alleged  that  the  defendants  are  in  possession  of 
any  part  of  the  demised  premises,  and  I  think  the  case  must 
be  considered  on  the  footing  that  the  defendants  have  not 
taken  possession.  The  defendants,  on  these  facts,  contend 
that  a  court  of  equity  would  set  aside  the  lease.  They  al- 
lege that  there  has  been  a  concealment  by  the  lessor  of  a 
material  fact  with  relation  to  the  title  to  a  considerable  part 
of  the  premises  which  the  plaintiff  has  let  to  them  at  an 
entire  rent,  which  fact,  if  known  to  them,  would  have  sub- 
stantially affected  the  question  whether  they  would  take 
the  lease  of  the  whole  or  not.  They  say,  therefore,  that  not 
having  taken  possession,  they  are  entitled  to  throw  up  the 
lease  altogether;  that  a  *court  of  equity  would  [150 
have  said,  and  therefore  this  court  will  say,  that  under  the 
circumstances  they  have  a  right  to  elect  to  do  so,  and  to 
treat  the  demise  as  set  aside.  They  further  say  that,  al- 
though there  has  been  no  eviction,  nor  anything  equivalent 

0)  G.  Coo.,  308 ;  2  Sw.,  287.  O  Law  Ron.,  8  Ch.,  118. 

(3)  1  M.  <fe  W.,  747. 
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to  one,  yet  as  the  plaintiff  acknowledges  that  he  has  no  title 
to  part  of  the  mines,  and  that  he  knew  that  he  had  none  at 
the  time  of  the  demise,  he  cannot  put  upon  the  defendants 
the  risk  of  working  that  part  of  the  mines  and  being  evicted, 
but  that  they  are  entitled  to  reject  that  part  of  the  demised 
premises,  and  hold  the  plaintiff  to  the  rest  of  the  lease,  and 
to  bring  their  action  *  for  breach  of  the  implied  covenant  for 
good  title.  Now  it  is,  in  the  first  place,  suggested  that,  in- 
asmuch as  by  the  34th  section  of  the  Judicature  Act  of  1873, 
the  rectification,  or  setting  aside,  or  cancellation  of  deeds 
or  other  written  instruments  is  assigned  to  the  Chancery 
Division  alone,  this  Division  cannot  entertain  the  question 
of  setting  aside  the  lease  ;  but  it  seems  to  me,  that  notwith- 
standing that  section,  the  2d  sub-section  of  the  24th  section 
of  the  act  gives  equitable  jurisdiction  to  this  Division  to  this 
extent.  Ii  a  defendant  in  an  action  in  this  Division  sets  up 
facts  in  his  answer  which  in  the  Chancery  Division  would 
entitle  him  to  have  an  instrument  reformed  or  set  aside, 
though  this  Division  cannot  reform  or  set  it  aside  with  re- 
gard to  its  effect  in  future,  it  may,  for  the  purpose  of  de- 
termining the  action,  treat  it. as  set  aside.  Another  point 
which  arises  with  regard  to  the  effect  of  this  statement  a«  a 
counter  claim  is  this.  Supposing  the  counter  claim  to  show 
a  right  to  some  damages,  but  that  it  is  obvious  that  the 
amount  of  such  damages  would  not  be  equal  to  the  amount 
of  the  claim  to  which  it  is  pleaded,  would  it  be  demurrable  ? 
If  it  is  to  be  treated  as  a  set-off  under  the  old  system  it  is 
clear  that  it  would,  for  a  plea  of  set-off  pleaded  to  the  whole 
of  the  claim  alleged  that  the  set-off  was  of  an  amount  equal 
to  the  claim.  I  think,  however,  that  the  3d  Rule  of  Or- 
der XIX  shows  that  a  counter  claim  is  not  like  a  plea  of 
set-off,  for  by  that  rule  the  counter  claim  is  to  have  the 
same  effect  as  a  statement  of  claim  in  a  cross  action.  The 
meaning  seems  to  be,  that  where  there  is  a  claim  and  coun- 
ter claim,  the  effect  shall  be  similar  to  the  effect  under  the 
old  system,  where  the  parties  agreed  that  cross  actions 
should  be  tried  together,  and  judgnients  having  been 
151]  *given,  there  should  be  execution  only  for  the  bal- 
ance of  one  judgment  over  the  other,  except  that  under  the 
new  system  the  iudgment  is  to  be  only  for  the  balance  oJE 
one  claim  over  the  other,  If  so,  the  counter  claim  will  be 
good,  if  it  shows  a  right  to  any  amount  of  damages  what- 
ever, and  no  question  arises  as  to  whether  the  amount  of  the 
counter  claim  equals  the  amount  of  the  claim.  Therefore 
when  there  is  a  demurrer  to  the  whole  of  a  statement  of  de- 
fence, if  such  statement  shows  a  good  counter  claim  for  any 
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amount,  the  demurrer  must  fail,  and  the  statement  of  defence 
stand  good. 

Having  thus  disposed  of  these  preliminary  points,  the  first 
question  is,  whether  this  statement  of  defence  is  good  by 
way  of  answer  to  the  action.  Now,  although  there  is  a 
statement  that  plaintiff-  knew,  and  defendants  did  not  and 
could  not  know,  of  the  want  of  title  to  part  of  the  demised 
premises,  and  that  such  a  want  of  title  was  in  respect  of  a 
part  material  to  the  enjoyment  of  the  rest,  still  there  is  no 
allegation  of  anything  amounting  to  fraud  on  the  part  of 
the  plaintiff.  The  question  is,  whether  a  court  of  equity 
would,  if  a  bill  had  been  filed  containing  a  statement  of 
these  facts,  set  aside  the  lease.  If  so,  then  there  is  a  good 
prima  facie  answer  to  the  action. 

I  think  the  passage  cited  from  Sugden's  Vendors  and 
Purchasers,  14th  ed.,  p.  246,  and  the  case  of  Edwards  v. 
McLeay  T)  are  authorities  to  show  that  equity  in  such  a 
case  as  tnis  will  set  aside  the  transaction.  In  Sugden's 
Vendors  and  Purchasers  the  effect  of  Edwards  v.  McLeay  (*) 
is  stated  thus :  ''  In  a  case  where  the  sellers  knew  of  a  de- 
fect in  the  title  to  a  part  of  the  estate  which  was  material  to 
the  enjoyment  of  the  rest,  and  did  not  disclose  the  fact  to 
the  purchaser,  and  it  could  not  be  collected  from  the  ab- 
stract, the  purchaser  was  relieved  against  the  purchase  in 
equity.  In  Edwards  v.  McLeay  (*)  tlie  Master  of  the  Rolls 
(Sir  William  Grant)  says,-  *'  Whether  it  would  be  a  fraud  to 
offer  as  good  a  title  which  the  vendor  knows  to  be  defective 
in  point  of  law  it  is  not  necessary  to  determine,  but  if  he 
knows  of  and  conceals  a  fact  material  to  the  validity  of  the 
title,  I  am  not  aware  of  any  principle  on  which  relief  can  be 
refused  to  the  purchaser." 

Therefore,  I  think  that  the  facts  stated  are  in  this  case  an 
*answer  to  the  action.  Also,  I  think  that  the  state-  [152 
ment  of  defence,  viewed  as  a  counter  claim,  is  good,  because 
it  shows  a  right  to  some  damages.  I  think  the  case  of  Line 
V.  Stephenson  (•)  is  an  authority  to  show  that  where  an  in- 
denture of  lease  contains  the  word  *' demise,"  then  if  there 
be  no  express  covenant  either  for  title  or  for  quiet  enjoy- 
ment, there  is  an  implied  covenant  that  the  lessor  has  a  good 
title,  and  that  the  lessee  shall  have  quiet  enjoyment. 

If  there  is  an  express  covenant  either  for  title  or  for  quiet 
enjoyment,  then  there  is  no  implied  covenant  at  all.  The 
case  of  Hart  v.  Windsor  (")  is  an  authority  that  the  word 
*'let"  has  the  same  effect  in  this  respect  as  the  word  *' de- 
mise," and  that  any  other  equivalent  word  would  have  the 

(')  G.  Coo..  808  •  2  Sw.,  287.     («)  5  Bing.  N.  C,  183.     (»)  12  M.  &  W.,  68,  86. 
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same  effect.  I  think  we  must  take  it  on  this  record  that  the 
lease  did  contain  the  word  *'let"  or  '*  demise,"  and  that 
there  was  no  express  covenant  for  title  or  quiet  enjoyment. 
Also,  we  assume  that  there  has  been  no  eviction,  or  any- 
thing equivalent  thereto.  We  do  not  think  it  necessary  to 
decide  whether  what  took  place  in  the  case  of  mines  would 
be  equivalent  to  an  eviction. 

There  has  clearly  been  a  breach  of  the  covenant  for  title, 
and  we  think  that  without  any  eviction  the  lessees,  though 
there  was  a  lease  of  the  whole  at  one  rent,  would  have  a 
right  to  refuse  to  incur  the  risk  of  committing  a  trespass  on 
the  part  to  which  there  was  no  title,  and  to  elect,  instead  of 
giving  up  the  whole,  to  keep  the  part  to  ivhich  there  was  a 
good  title,  and  have  nothing  to  do  with  the  other  part,  and 
sue  for  damages  for  the  breach  of  the  covenant  for  title.  I 
do  not  think  it  necessary  to  determine  whether  there  would 
in  such  a  case  be  an  apportionment  of  rent,  because  it  seems 
to  me  that,  whether  there  was  an  apportionment  or  not,  the 
defendants  would  probably  be  entitled  to  some  damages  in 
respect  of  the  breach  of  the  covenant  for  title.  It,  therefore, 
seems  to  me  that  this  statement  of  defence,  whether  as  an 
answer  to  the  claim  or  as  a  counter  claim,  is  good,  and  the 
demurrer  must  fail. 

Archibald,  J.:  I  am  of  the  same  opinion.  I  entirely 
agree  with  what  my  Brother  Brett  has  said  with  regard  to 
our  jurisdiction  to  give  eflFect  to  an  equitable  defence  based 
153J  upon  the  right  to  *have  a  deed  set  aside  arising  in 
the  course  of  an  action.  Although  the  rectification  and 
setting  aside  of  deeds  and  other  instruments  are  matters 
assigned  to  the  Chancery  Division,  it  nevertheless  seems  to 
me  that,  by  the  2d  sub-section  of  s.  24,  where  facts  are 
brought  forward  by  way  of  defense  to  an  action,  showing 
that  the  instrument  sued  upon  would  be  set  aside  in  the 
Chancery  Division  on  equitable  grounds,  we  are  bound  to 
give  effect  to  that  defence.  I  also  agree  that  the  statement 
of  defence  is  good  by  way  of  counter  claim,  though  it  may  not 
amount  to  an  answer  to  the  whole  of  the  claim.  The  effect 
of  the  recent  legislation  has  been  to  do  away  with  much  of 
the  former  technicality  with  regard  to  pleadings  and  to  ena- 
ble the  defendant  to  make  any  claim  m  his  defence  in  the 
nature  of  a  cross  action.  If  he  sets  out  that  which  would 
be  an  answer  to  part  of  the  claim  only,  such  a  statement 
must  be  allowed  and  will  not  be  demurrable. 

Now  we  must  deal  with  the  case  for  the  purpose  of  this 
demurrer  upon  the  facts  as  they  appear  on  the  statement  of 
claim  and  statement  of  defence.     The  defendants  rely  on 
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those  facts  as  showing,  first,  that  there  is  a  complete  answer 
to  the  claim,  inasmuch  as  a  court  of  equity  would,  under 
the  circumstances,  set  aside  the  lease  ;  and,  secondly,  that 
there  is  a  good  counter  claim  for  damages  in  respect  of  the 
breach  of  an  implied  covenant  for  gQod  title  and  quiet  en- 
joyment. The  facts  stated  by  the  defence  and  admitted  by 
the  demurrer  are  these  :  It  is  stated  and  admitted  that  the 
lease  was  executed,  and  that  the  rents  would,  but  for  the 
facts  alleged  in  the  statement  of  defence,  have  become  due, 
but  it  is  also  stated  and  admitted  that  the  phiintiff  had  no 
title  to  a  large  portion  of  the  demised  premises  at  the  time 
of  the  demise  ;  that  he  knew  that  he  had  no  title,  and  that 
the  defendants  did  not.  It  is  suggested  tliat  there  having 
been  no  eviction,  these  facts  afford  no  ground  of  defence  in 
equity.  If  this  were  so,  the  lessee  might  for  many  years 
have  to  pay  rent  and  to  run  great  risk  with  a  very  uncertain 
remedy  against  the  lessor  wnen  eviction  took  place.  The 
equitable  rule  is  more  reasonable  than  that. 

Where  there  has  been  concealment  of  a  material  fact, 
though  it  may  not  amount  to  affirmative  fraud,  and  though 
there  has  been  no  eviction,  a  court  of  equity  will  set  aside 
the  lease.  Edwards  v.  *McLeay  (')  and  the  passages  [154 
cited  from  Story  show  that  this  is  the  equitable  rule,  and  it 
seems  to  be  one  founded  on  common  sense.  With  regard 
to  the  defence  viewed  as  a  counter  claim,  I  agree  with  my 
Brother  Brett  that  the  lease,  as  it  appears  on  the  record, 
imports  a  covenant  for  title  and  quiet  enjoyment,  and  with- 
out saying  what  amount  of  damages  the  defendants  would 
be  entitled  to  for  the  breach  of*  such  covenant,  it  is  suf- 
ficient to  say  that  they  would  be  entitled  to  some  dam- 
ages. If  so,  the  counter  claim  is  good  and  the  demurrer 
must  fail. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  With  regard 
to  the  question  whether  this  Division  is  competent  to  decide 
the  equitable  question  raised,  I  am  of  opinion  that  we  have 
jurisdiction  to  decide  it  up  to  a  certain  point,  at  all  events. 
I  think  we  can  decide  it  so  far  as  it  arises  incidentally  by 
w^ay  of  defence  to  the  action.  Also,  with  regard  to  the  na- 
ture of  a  counter  claim  under  the  new  rules,  I  agree  with 
the  rest  of  the  court.  The  statement  of  defence  sets  up  cer- 
tain facts,  1st,  by  way  of  answer  to  the  claim,  and  2dly, 
by  way  of  counter  claim.  The  defendants  first  claim  to 
have  the  deed  rectified  ;  that  is  out  of  the  question,  because 
there  can  only  be  a  rectification  in  the  case  of  mutual  mis- 
take, and  when  there  is  something  to  rectify  the  deed  by ; 

0)  G.  Coo.,  308;  2  Sw.,  2S7. 
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then  the  defendants  claim  that  the  deed  should  be  set  aside 
on  such  teiins  as  the  court  may  think  just.  Such  terms 
would  involve  that  the  lease  should  be  given  up  to  be  can- 
celled, and  should  have  been  repudiated  by  the  defendants 
in  toto.  We  have,  therefore,  to  consider  whether  the  de- 
fendants have  repudiated  this  lease  in  toto.  The  facts  are 
these..  It  is  stated  bv  the  defendants,  and  admitted  by  the 
demurrer,  that  the  plaintiff  concealed  a  material  fact  which 
was  unknown  to  the  defendants,  and  that  the  defendants 
have  recently  found  it  out,  and  it  would  appear  that  the  de- 
fendants are  ready  now  to  repudiate  the  lease ;  but  what 
does  not  so  clearly  appear,  is  whether  they  have  done  any 
act  to  prevent  or  conclude  them  from  so  repudiating  it,  as 
for  instance,  whether  they  have  paid  rent,  or  are  in  posses- 
sion or  not.  On  the  whole,  however,  I  think  sufficient 
appears  on  this  record  to  bring  the  case  within  the 
155]  ^principle  laid  down  in  Edwards  v.  McLeay  (*),  and 
to  entitle  the  defendants  to  repudiate  the  lease,  and  conse- 
quently that  the  defence  is  good  by  wajr  of  answer  to  the 
claim.  I  also  agree  that  the  defence  is  good  by  way  of 
counter  claim,  and  that  the  defendants  are  entitled  to 
some  damages  on  the  breach  of  the  implied  covenant  for 

food  title  and  quiet  enjoyment.      For  these  reasons  the 
emurrer   must  fail,  and  our  judgment  must  be  for  the 
defendants. 

Judgment  for  the  dqfevidants. 

Solicitors  for  plaintiff :  Cullington  &  Slaughter. 
Solicitors  for  defendants :  Baxters. 

(»)  G.  Coo.,  808  ;  2  Sw.,  287. 
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Charterpartif — Construction  of— Contract  to  load  "fuU  and  complete  Cargo,  9ay  about 

1,100  tons." 

A  charterparty  provided  that  the  sliip  should  proceed  to  the  port  of  loading 
and  there  load  "  a  full  and  complete  cargo  of  iron  ore,  say  about  1,100  tons."  The 
charterer  provided  a  cargo  of  1,080  tons,  the  actual  capacity  of  the  ship  being  1,210 
tons  : 

ffdd,  that  the  words,  "say  about  1,100  tons,"  were  not  mere  words  of  expectation, 
but  words  of  contract,  and  that  the  charterer's  undertaking  was  not  to  load  the  ship 
up  to  her  actual  capacity ;  but  that  3  per  cent,  was  a  fair  amount  of  excess  over 
1,100  tons  to  allow  in  estimating  what  was  a  full  and  complete  cargo  of  about  1,100 
tons,  and  consequently  the  cargo  actually  provided  fell  short  of  the  charterer's  obli- 
gation by  68  tons.  ^ 


VoL  I.]  COMMON  PLEAS  DIVISION.  497 

Morris  v.  Luvison.  1876 

Special  case,  of  which  the  facts,  so  far  as  material,  were 
as  follows  (') :      . 

The  action  was  upon  the  charter  of  a  ship  by  the  plaintiif 
to  the  defendant  for  not  loading  a  fall  cargo.  The  charter 
provided  tliat  the  ship  should  proceed  to  the  port  of  loading 
and  "there  load  a  fall  and  complete  cargo  of  iron  ore,  not 
exceeding  what  she  coald  reasonably  stow,  &c.,  say  about 
1,100  tons." 

*The  cargo  which  the  defendant  actually  provided  [156 
was  1,080  tons  and  no  more,  the  actual  capacity  of  the  ship 
being  1,210  tons.  The  question  for  the  court  was,  whether 
the  plaintiff  was  entitled  to  recover  from  the  defendant  any 
and  what  amount,  and  the  court  was  4;o  have  power  to  draw 
such  inferences  of  fact  as  a  jury  might  draw. 

Bult^  Q.C.  (/.  (7.  Matliew  with  him),  for  the  plaintiff,  con- 
tended that  the  defendant  was  bound  to  load  a  full  and 
complete  cargo  according  to  the  actual  capacity  of  the  ves- 
sel, or  that  if  this  were  not  so,  the  amount  actually  loaded 
did  not  satisfy  the  defendant's  obligation.  [He  cited,  in 
addition  to  the  authorities  refen*ed  to  in  the  judgments, 
McOonnell  v.  Murphy  (*).  ] 

Cohen^  Q.C.  ( Wood  Hill  with  hhn),  for  the  defendant, 
contended  that  the  words,  '*say  about  1,100  tons,"  were 
inserted  for  the  benefit  of  the  charterer,  that  he  might 
know  about  what  amount  of  cargo  to  provide,  and  must 
be  taken  to  be  words  of  contract ;  that  it  could  not  be 
meant  that  the  charterer  .should  in  any  case  be  bound  to 
load  more  than  1,100  tons,  and  that  his  obligation  was 
fulfilled  by  loading  less  than  that  amount,  provided  that 
the  cargo  loaded  was  about  1,100  tons.  He  cited  Qross  v. 
Eglin  C). 

Butt^  Q.C.,  in  reply. 

Brett,  J. :  The  question  which  we  have  to  decide  is  not 
an  easy  one,  and  I  have  felt  some  doubt  on  the  matter;  but 
I  do  not  think  that  anything  will  be  gained  by  taking  time 
to  consider  our  judgment.  The  question  depends  on  the 
construction  of  the  cnarterparty.  By  it  the  defendant  un- 
dertook to  load  a  "full  and  complete  cargo  of  iron  ore,  '  say 
about'  1,100  tons."  It  is  only  necessary  to  deal  with  the 
meaning  of  the  expressions  used  with  regard  to  the  circum- 
stances that  arose.     The  cargo  actually  loaded  was  1,080 

(')  Various  matters  were  at  issue  be-  decision  of  the  court  on  the  other  matters 

tween  the  parties  besides  that  to  which  in  question,  only  so  much  of  the  case  is 

the  present  report  relates,  and  the  facts  given  as  relates  to  the  point  reported. 
as  actual! V  set  out  in  the  case  ipvolved        (')  Law  Rep.,  6  P.  C,  203. 
considerable  complication.     Inasmuch  as        (')  2  B.  <&  Ad.,  106. 
it  is  not  tliought  necessary  to  report  the 

16  Eno.  Rep.  63 
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tons,  and  the  ship  could  carry  1,210  tons.  It  is  obvious, 
therefore,  that  a  full  and  complete  cargo  in  the  ordinary 
sense  was  not  loaded,  and  the  plaintiff  seeks  to  recover  in 
respect  of  the  whole  of  the  difference  between  what  was 
loaded  and  what  would  constitute  such  a  full  and  complete 
cargo.  Now  the  contract,  as  all  other  contracts,  must  be 
157J  considered  with  regard  to  the  relation  between  *the 
parties,  the  subject-matter,  and  the  state  of  the  law,  as  to 
the  construction  of  such  contracts,  when  it  was  made.  The 
relation  of  the  parties  is  this.  The  shipowner  undertakes 
to  have  the  ship  at  the  port  of  loading  ready  to  load  by  the 
specified  time,  and  the  capacity  of  the  ship  ought  to  be  in 
his  knowledge.  The  charterer  undertakes  to  have  a  cargo 
ready  for  loading  at  the  specified  time,  and  he  may  be  bound 
to  pay  demurrage  if,  by  reason  of  his  not  having  the  cargo 
ready,  the  ship  is  detained  beyond  the  lav-days ;  but  he  can- 
not know  the  capacity  of  the  ship  so  well  as  the  shipowner. 
So  much  for  the  relation  between  the  parties.  Now  with 
regard  to  the  law.  It  had  been  decided  in  Thomas  v. 
Ctarke  (*),  and  Hunter  v.  F'ry  ("),  that  when  it  was  stipulated 
in  a  charterparty  that  the  charterer  should  be  bound  to  load 
a  full  and  complete  cargo,  but  at  the  commencement  of  the 
charterparty  there  was  a  statement  of  the  capacity  of  the 
ship,  such  a  statement  had  no  effect  on  the  contract  to  load 
a  full  and  complete  cargo ;  and,  however  much  the  actual 
capacity  of  the  ship  exceeded  the  statement,  the  charterer 
was  bound  to  load  such  a  cargo.  Now  we  find  that,  instead 
of  that  statement  at  the  commencement  of  the  document,  it 
has  become  usual  to  insert  in  the  very  sentence  in  which  the 
charterer  undertakes  to  load  the  phrase  ''say  about"  so 
many  tons.  Now  it  is  a  governing  rule  for  the  construction 
of  a  contract  that,  if  possible,  a  substantial  meaning  must 
be  given  to  every  part  of  it.  We  have  therefore,  if  possible, 
to  give  a  meaning  to  the  words  ''full  and  complete  cargo," 
as  well  as  to  the  words  "say  about  1,100  tons."  Taking 
into  account  the  relation  between  the  parties  and  the  pre- 
vious decisions,  it  seems  to  me  impossible  to  hold  that  the 
words  "say  about  1,100  tons"  are  what  have  been  termed 
mere  "  words  of  expectation,"  and  that  they  must  be  words 
of  contract.  It  seems  to  me  that  we  can  give  effect  to  all 
the  words  used  by  holding  the  meaning  to  be  that  the  ship- 
owner w^ill  be  content  with  a  cargo  of  about  1,100  tons  if  the 
ship  will  hold  more,  and  if  she  can  only  carry  less,  of  course 
the  undertaking  of  the  charterer  would  be  fulfilled  by  load- 
ing a  complete  cargo.     If  that  were  not  the  ippariing  of  the 

0)  2  stark.,  450.  («)  2  B.  A  Aid.,  421. 
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stipulation,  and  the  words  *'say  about,"  &c.,  were  only- 
words  of  expectation,  very  great  hardship  *would  [158 
be  entailed  on  the  charterer,  who  must  have  his  cargo  ready 
at  the  port  of  loading  by  th^  appointed  time,  and  who  may 
be  misled  into  having  an  insufficient  cargo  ready,  and  so 
may  incur  demurrage  for  detention  of  the  ship,  and  dam- 
ages for  not  loading  a  sufficient  cargo.  The  reasonable 
meaning  seems  to  be  that  the  shipowner  undertakes,  that  if 
the  ship  is  of  much  greater  capacity  than  1,100  tons,  to 
accept  a  cargo  of  about  •1,100  tons  as  equivalent  to  a  full 
cargo,  and  thus  effect  is  given  to  the  words  ''say  about," 
&c.,  as  words  of  contract;  but  also  effect  is  given  to  the 
words  "full  and  complete  cargo,"  for  if  the  ship  holds  less 
than  1,100  tons,  then  the  charterer's  obligation  is  fulfilled 
by  loading  up  to  the  actual  capacity;.  What,  then,  is  the 
meaning  of  the  word  ''about?''  This  is  partly  matter  of 
fact,  and  partly  matter  of  law.  I  think  the  direction  to  the 
iury  has  alwaj^s  been  that  the  deviation  must  not  be  very 
large.  The  difference  must  be  such  as  people  would  ordi- 
narily consider  as  included  in  the  word  "about"  TJiere 
can  be  no  exact  rule  of  law  as  to  the  percentage  of  differ- 
ence allowed,  but  I  have  known  inries  often  allow  in  prac- 
tice 3  per  cent.  Here  we  are  placed  in  the  position  of  a 
jury,  and  are  entitled  to  find  the  facts,  and  we  think  that 
3  per  cent,  above  1,100  tons  is  somewhere  about  the  right 
quantity  to  fix  upon.  If  so,  the  undertaking  was  to  load  a 
full  and  complete  cargo,  but  the  shipowner  undertook  to  be 
content  with  1,133  tons  as  a  fulfilment  of  the  contract. 
Only  1,080  tons  were  loaded,  and  consequently  defendant 
has  loaded  53  tons  short.  Then  the  question  arises  what 
the  damages  are  to  be.  It  is  argued  that  the  plaintiff  would 
not  have  netted  the  full  freight  on  these  53  tons,  which 
would  be  £49  13^.  9^.,  because  it  would  have  taken  some- 
what longer  to  load  the  ship  if  the  additional  quantity  had 
been  loaded.  I  think  the  proper  direction  to  a  jury  woiild 
have  been  that  the  plaintiff  was  entitled  to  the  freight  he 
would  have  received,  less  the  cost  of  earning  it,  i.e.,  the  net 
freight.  It  is  difficult  to  ascertain  this  exactly,  but  we  pro- 
pose to  deduct  something  from  the  gross  freight,  and  in 
round  figures  we  think,  on  the  whole,  that  the  plaintiff  is 
entitled  to  £40. 

Archibald,  J.:  lam  of  the  same  opinion.  I  have  felt 
some  hesitation  as  to  the  true  construction  of  the  charter- 
party.  The  *ca8es  of  GwilUm  v.  Daniell{')  and  [159 
Leeming  v.  Snaith  (*),  which  have  been  cited,  related  to  the 

0)  2  C.  M.  A  R..  61.  («)  16  Q.  B.,  275;  20  L.  J.  (Q.B.),  164, 
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sale  of  goods ;  and  in  the  former  case  the  words  "say  from 
1,000  to  1,200  gallons,"  were  regarded  as  mere  words  of  ex- 
pectation ;  but  in  the  latter  case  it  was  held  that  the  words 
*'  say  not  less  than  100  packs,"  \vere  not  mere  words  of  ex- 
pectation, but  amounted  to  a  contract.  The  nature  of  the 
subject-matter  must  be  considered  in  determining  what 
meaning  is  to  be  attributed  to  such  expressions.  The  cases 
with  regard  to  the  sale  of  goods  do  not  throw  much  light 
on  the  present  case.  This  contract  is  for  the  charter  of  a 
ship,  and  the  relative  positions  of  the  charterer  and  the 
shipowner  must  be  considered.  The  charterer  can  hardly 
be  expected  to  be  so  well  aware  of  the  capacity  of  the  vessel 
as  the  shipowner.  Taking  this  into  consideration,  I  come 
to  the  conclusion  that  the  words  "say  about"  in  this  char- 
ter are  not  words  of  expectation,  but  of  contract.  I  think 
we  give  sufficient  effect  to  all  the  terms  used  by  holding 
that  the  contract  was  to  load  a  "  full  and  coraplefe  cargo  of 
say  about  1,100  tons,"  meaning  tliereby  not  merely  that  the 
parties  expected  that  a  full  and  complete  cargo  would  be 
aboftt  1,100  tons,  and  that  if  the  ship  neld  more,  then,  how- 
ever much  more  she  held,  the  charterer  was  to  be  bound  to 
load  her  up  to  her  actual  capacity,  but  that  the  shipowner 
would  be  content,  and  the  charterer's  obligation  to  load  a 
full  cargo  should  be  fulfilled  by  loading  the  ship  with  a 
cargo  of  about  1,100  tons.  If  he  has  not  loaded  a  full  cargo 
of  about  1,100  tons  he  has  not  fulfilled  his  obligation.  Now 
I  agree  that  3  per  cent,  would  be  a  reasonable  percentage  to 
allow,  and  if  the  vessel  would  carry  more  than  1,100  tons,  the 
charterer  was  bound  to  provide  more  cargo  to  that  extent. 
I  also  agree  that  the  damages  ought  not  to  be  the  full  amount 
of  the  freight' upon  the  deficiency,  and  that  something  ought 
to  be  deducted  m  respect  of  what  it  would  have  cost  to  earn 
such  freight.  I  think  that  the  sum  mentioned  by  my  Brother 
Brett  is  a  reasonable  amount  to  deduct,  and  that  the  plain- 
tiff therefore  should  have  judgment  on  this  head  for  £40. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  I  will  only  say 
160]  a  few  *wdrds  on  the  construction  of  this  charter. 
We  must  look  at  the  object  with  which  those  words,  "say 
about  1,100  tons,"  were  put  in.  It  seems  to  me  that  they  must 
have  been  intended  as  a  guide  to  the  charterer  with  regard 
to  the  amount  of  cargo  which  he  would  have  to  provide. 
One  construction  suggested  is  that  the  words  "full  and  com- 
plete cargo"  are  the  governing  words,  and  the  words  "say 
about  1,100  tons"  are  mere  words  of  expectation,  that  is  to 
say,  in  plain  language,  that  they  are  to  have  no  effect  at  all. 
I  do  not  think  that  can  be  the  true  meaning.     It  has  the 
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vice  of  giving  no  meaning  to  part  of  the  language,  whereas 
we  ought,  if  possible,  to  give  effect  to  all.  The  rival  con- 
struction, viz.,  that  the  charterer  could  not  be  bound  to  load 
more  than  1,100  tons,  seems  to  me  to  be  open  to  the  same 
objection.  I  think  effect  can  be  given  to  both  the  expres- 
sions, ''a  full  and  complete  cargo"  and  "say  about  1,100 
tons,"  by  the  construction  we  adopt,  viz.,  that  the  obliga- 
tion of  the  charterer  is  to  provide  a  full  and  complete  cargo, 
provided  that  such  cargo  shall  not  exceed  about  1,100  tons. 
Then  with  respect  to  the  question,  whit  cargo  would  not 
exceed  about  1,100  tons,  I  think  the  estimate  of  3  per  cent, 
excess  is  a  fair  one  ;  and  consequently  that  the  charterer's 
obligation  was  to  load  a  full  and  complete  cargo,  taking 
such  a  cargo  as  measured  by  that  amount  of  excess  over 
1,100  tons. 

Judgment  for  the  plaintiff . 

Solicitors  for  plaintiff :   Waltons^  Bubb  &  Walton. 
Solicitors  for  defendant :  Ingledew^  Ince  &  Chreening. 


[1  Common  Pleas  Division,  161.] 
Feb.  16,  1876. 

*LovELL  V.  Howell.  [161 

Matter  and  Servant — Liability/  of  Matter  for  Negligence  of  Servant — Exception  <u  to 
Fdlow  Servant  or  Fellow  Workman, 

The  principle  which  exempts  a  master  from  liability  to  his  servant  for  injury 
caused  by  the  negligent  act  of  a  fellow  servant  or  fellow  workman,  is  that  the  ser- 
vant must  be  assumed  to  have  contemplated  and  tacitly  assented  to  encounter  the 
ordinary  risks  incident  to  the  service  or  employment,  at  the  time  of  entering  into 
the  contract.    ■ 

The  plaintiff  (who  was  a  licensed  waterman  and  lighterman)  was  in  the  employ  at 
weekly  wages  of  the  defendant,  a  corn  merchant  and  warehousekeeper ;  his  oridinary 
duty  being  to  attend  at  the  waterside  of  the  premises  every  tide  for  about  an  hour 
and  a  half  before  and  after  high-water,  for  the  purpose  of  bringing  barges  to  and 
from  the  wharf  and  there  mooring  and  unmooring  them.  It  was  no  part  of  his  duty 
to  load  or  unload  the  barges  or  to  assist  in  any  way  in  the  work  of  the  warehouse : 
but  it  was  his  habit  to  go  to  the  office  on  the  land  side  of , the  warehouse  for  orders, 
or  when  sent  for  by  the  defendant's  manager.  There  were  two  ways  of  going  there, 
viz.,  by  landing  from  his  boat  at  stairs  at  the  end  of  the  street  next  adjoining  tlie 
warehouse,  or  by  stepping  from  the  barges  into  and  going  through  the  warehouse 
and  out  by  a  door  to  the  street.  lie  usually  wen^  by  this  latter  way.  Being  on  the 
barges  at  a  time  when  his  actual  duty  did  not  require  him  to  be  tiiere,  he  was  sent 
for  to  the  office,  and  was  proceeding  tliither  by  his  accustomed  route,  when,  in 
passing  out  from  the  warehouse  door  to  the  street,  he  was  knocked  down  and  injured 
by  a  sack  of  grain  which  another  of  the  defendant's  men  was  in  a  negligent  manner 
hoisting  by  means  of  a  crane  from  a  wajjon : 

Heldy  that  this  was  an  injury  caused  by  the  negligence  of  a  fellow  workman, 
within  the  above  mentioned  exception,  and  consequently  tliat  the  master  was  not 
liable. 
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The  declaration  stated  that  the  defendant  by  his  servants 
SO  negligently  lioisted  up  certain  sacks  from  a  wagon  into 
the  defendant's  warehouse,  that  one  of  the  sacks  fell  upon 
the  plaintiflf,  whereby  he  was  thrown  down  and  hurt. 

Second  plea.  That  the  injury  was  committed  by  servants 
of  the  defendant,  and  solely  by  their  negligence,  and  not  by 
the  negligence  of  the  defendant  personally,  and  without  the 
authority,  knowledge,  sanction,  or  consent  of  the  defen- 
dant ;  that  such  servants  were  reasonably  fit  and  competent 
to  be  employed ;  that  the  plaintiff  was  also  the  servant  of 
the  defendant  and  was  then  acting  with  the  first  mentioned 
servants  in  one  common  employment ;  and  that  the  defen- 
dant was  not  personally  guilty  of  any  negligence.  Issue 
thereon. 

162]  *The  cause  was  tried  before  Lindley,  J.,  at  the 
sittings  in  London  after  Trinity  Term,  1876.  The  facts 
were  as  follows :  The  plaintiff  is  a  licensed  waterman  and 
lighterman.  The  defendant  is  a  corn  merchant,  miller, 
warehouseman,  and  wharfinger,  carrying  on  business  at  Suf- 
ferance Wharf  and  Providence  Wharf,  College  Street, 
Belvedere  Road,  Lambeth.  He  is  also  the  owner  of  several 
barges.  The  plaintiflf  had  been  for  about  three  months  in 
the  employ  of  the  defendant  when  the  accident  complained 
of  took  place  ;  his  duty  being  to  attend  to  the  mooring  and 
unmooring  of  the  barges  when  they  were  brought  to  the 
premises  to  be  laden  or  unladen,  and  which  usually  occu- 
pied him  for  about  an  hour  and  a  half  before  and  after 
each  high  tide,  and  for  which  he  received  wages  of  24^. 
per  week. 

About  6  o'clock  in  the  evening  of  the  21st  of  October, 
1874,  when  it  was  quite  dark,  the  plaintiflf  was  on'the  barges 

f)reparing  for  his  night's  duty,  which  would  not  commence 
or  some  hours,  when  he  was  told  that  the  defendant's  man- 
ager, Barker,  wanted  him  at  the  oflice,  which  was  in  the 
street  at  the  other  side  of  the  warehouse,  and  to  which  lie 
was  in  the  habit  of  going  to  receive  orders.  There  were  two 
ways  of  going  to  tlie  office  from  the  river  side,  viz.,  by  pass- 
ing by  means  of  a  wherry  tostail-s  at  the  river  end  of  Col- 
lege Street,  or  by  stepping  from  the  barges  into  a  door- way 
and  thence  through  the  warehouse  to  the  street ;  the  latter 
being  the  way  which  the  plaintiff  usually  adopt^^d.  In 
passing  from  the  warehouse  into  the  street  on  the  occasion 
m  question,  the  plaintiflf  was  knocked  down  by  a  sack  of 
peas  which  was  being  hoisted  from  a  wagon  by  means  of  a 
crane  to  one  of  the  upper  floors  of  the  warehouse,  the  TO\)e 
by  which  the  sack  was  being  hauled  up  having  through  the 
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carelessness  of  the  defendant's  men  who  were  performing 
the  work  been  left  too  slack. 

Upon  this  state  of  facts,  it  was  insisted  on  the  part  of  the 
defendant,  that,  inasmuch  as  the  injury  complained  of  was 
the  result  of  carelessness  on  the  part  of  persons  engaged 
with  the  plaintiff  in  one  common  employment,  the  master 
was  not  responsible. 

The  learned  judge,  yielding  to  the  objection,  directed  a 
verdict  to  be  entered  for  the  defendant,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  £150,  agreed 
damages,  if  the  court  should  be  of  opinion  that  the  objection 
was  untenable. 

*/.  Brown,  Q.C.,  and  W.  O.  Harrison,  showed  [163 
cause  against  a  motion  for  judgment  pursuant  to  the  leave 
reserved :  The  relative  position  of  the  plaintiff  with  the 
other  persons  in  the  defendant's  employ  was  such  as  to 
bring  this  case  within  the  rule  laid  down  by  Blackburn,  J., 
in  nowells  v.  Landore  Siemens  Steel  Go.  (*),  where  that 
learned  judge  says:  *'It  is  a  rule  of  law  that  the  master 
who  employs  a  servant  (not  an  agent),  is  responsible  for  the 
negligence  of  that  servant  in  matters  in  which  he  is  em- 
ployed :  but  there  is  this  exception,  which  has  been  estab- 
lished by  a  series  of  decisions,  that,  with  regard  to  a  fellow 
servant,  the  master  is  held  not  so  responsible,  because  this 
negligence  is  to  be  taken  as  one  of  the  ordinary  risks  which 
the  servant  contemplates  and  undertakes  when  entering  his 
employment."  Some  of  the  more  important  decisions  upon 
this  subject  are  Wilson  v.  Merry  ("),  Bartonshill  Coal  Co, 
V.  Reid  ('),  Waller  v.  Sovih  Eastern  Ry.  Co.  (*),  Morgan  v. 
Vale  of  Neath  Ry.  Co.  (*),  and  Tunney  v.  Midlarid  Ry. 
Co.  (').  In  Bartonshill  Coal  Co.  v.  Reid  ('),  Lord  Cran- 
worth,  after  speaking  of  the  liability  of  a  master  for  an 
injury  done  to  a  third  person  by  the  negligence  of  his  ser- 
vant, thus  proceeds  (') :  "But,  do  the  same  principles  apply 
to  the  case  of  a  workman  injured  by  the  want  of  care  of  a 
fellow  workman  engaged  together  in  the  same  worki  I 
think  not.  When  a  workman  contracts  to  do  work  of  any 
particular  sort,  he  knows,  or  ought  to  know,  to  what  risks 
he  is  exposing  himself :  he  knows,  if  such  be  the  nature  of 
the  risk,  that  want  of  care  on  the  part  of  a  fellow  work- 
man may  be  injurious  or  fatal  to  liira,  and  that  againsf 
such  want  of  care  his  employer  cannot  by  possibility  pro- 

(')  Law  Rep.,  10  Q.  B.,  62.  (»)  Law  Rep.,  1  Q.  B.,  149. 

(«)  \aw  Rep.,  1  H.  L.,  Sc.,  326.  (•)  Law  Rep.,  1  C.  P.,  29L 

(»)  :$  Mhc-(|.,  260.  (')  3  Macq.,  at  p.  284. 
(«)  2  II.  A  C,  102;  32  L.  J.  (Ex.),  205. 
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tect  him.  If  such  want  of  care  should  occur,  and  evil  is 
the  result,  he  cannot  say  that  he  does  not  know  whether 
the  master  or  the  servant  was  to  blame.  He  knows  that 
the  blame  was  wholly  that  of  the  Servant.  He  cannot  say 
that  the  master  need  not  have  engaged  in  the  work  at  all, 
for  he  was  party  to  its  being  undertaken.  Principle,  there- 
fore, seems  to  me  opposed  to  the  doctrine  that  the  respon- 
sibility of  a  master  for  the  ill  consequences  of  his  servant's 
164]  carelessness  is.  ^applicable  to  the  demand  made  by 
a  fallow  workman  in  respect  of  evil  resulting  from  the  care- 
lessness of  a  fellow  workman  .when  engaged  in  a  common 
work."  He  then  refers  to  Priestly  \,  Fowler  {')  and  other 
cases  as  supporting  this  view.  To  bring  a  case  within  the 
exception,  it  is  not  necessary  that  the  person  doing  the 
injury  and  the  person  receiving  it  should  be  both  engaged 
in  the  same  identical  part  of  the  employer's  business,  so  as 
to  be  technically  described  as  "fellow  workmen:"  it  is 
enough  if  both  are  acting  in  furtherance  of  the  general  con- 
cern carried  on  by  the  master,  though  in  different  capaci- 
ties. Thus,  in  Wallei'  v.  South  Eastern  Ry,  Co.  ('),  where 
injury  was  occasioned  to  the  guard  of  a  train  hy  the  negli- 
gence of  the  ganger  of  the  plate-layers  in  keeping  the  per- 
manent way  in  proper  repair.  Pollock,  C.B.,  said(') :  "The 
question  resolves  itself  into  this :  whether  the  servant  whose 
negligence  caused  the  accident  and  the  servant  who  was 
killed  were  at  the  time  engaged  in  what  may  be  called  one 
common  object.  I  think  that  the  superintending  the  trains 
on  their  journey,  and  the  taking  care  that  the  rails  on 
which  the  carriages  run  are  firmly  and  securely  fastened 
and  bolted,  constitute  one  common  object,  viz.,  that  the 
passengers  shall  be  conveyed  in  carriages  which  are  safe 
and  on  rails  which  are  free  from  danger." 

[Brett,  J.:  Was  there  any  community  of  employment 
in  these  two  men,  the  man  who  received  the  sack  of  peas  on 
his  head,  and  the  man  whose  negligence  caused  it  to  strike 
him?  The  plaintiff's  work  was  confined  to  mooring  and 
unmooring  the  barges  at  certain  stated  times.  lie  had 
nothing  to  do  with  the  warehouse :  he  did  not  even  assist 
in  loading  or  unloading  the  barges.] 

Both  were  engaged,  though  in  different  capacities,  in  the 
common  business  of  their  master.  In  Morgan  v.  Vale  of 
Neath  Ry,  Co,  (*),  the  plaintiff  was  in  the  employment  of 
a  railway  company  as  a  carpenter,  to  do  any  carpenter's 
work  for  the  general  purposes  of  the  company.     He  was 

(')  3  M.  cfe  W.,  1.  (3)  2  PI.  <fe  C,  at  p.  1 10. 

(S)  2  II.  A  C,  102;  32  L.  J.  (Ex.),  205.         (••)  Law  Kcp.  1  Q.,  B.,  149. 
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standing  on  a  scaffolding  at  work  on  a  sbed  close  to  the 
line  of  railway,  and  some  porters  in  the  service  of  the  com- 
pany carelessly  shifted  an  engine  on  a  turn-table  so  that  it 
struck  a  ladder  supporting  the  scaffold,  by  *  which  [165 
means  the  plaintiff  was  thrown  down  and  injured :  and  it 
was  held  that  the  company  were  not  liable.  Erie,  C.J., 
adopts  the  principle  laid  down  by  Blackburn  and  Mellor, 
JJ.,  in  the  court  below (*)  to  this  effect ('):  "There  are 
many  cases  where  the  immediate  object  on  which  the  one 
servant  is  employed  is  very  dissimilar  from  that  on  which 
the  other  is  employed,  and  yet  the  risk  of  injury  from  the 
negligence  of  the  one  is  so  much  a  natural  and  necessary 
consequence  of  the  employment  which  the  other  accepts, 
that  it  must  be  included  in  the  risks  which  are  to  be  con- 
sidered in  his  wages.  I  think  that  whenever  the  employ- 
ment is  such  as  necessarily  to  bring  the  person  accepting  it 
into  contact  with  the  traffic  of  the  line  oi  a  railway,  risk  of 
injury  from  the  carelessness  of  those  managing  that  traffic 
is  one  of  the  risks  necessarily  and  naturally  incident  to 
such  an  employment,  and  within  the  rule." 

[Archibald,  J.:  The  principle  of  the  exception  in  ques- 
tion seems  to  be  this,  that,  in  the  contract  of  service  for 
wages,  the  servant  accepts  all  the  ordinary  risks  incident  to 
the  service.] 

That  is  precisely  the  principle  which  is  laid  ddwn  by 
Erie,  C.  J.,  m  Tunney  v.  Midland  Ry.  Co.  (") :  '*  The  rule  has 
been  settled  by  a  series  of  cases,  beginning  with  Priestly  v. 
Fowler  {^)  and  ending  with  Morgan  v.  Vale  of  Neath  Ry. 
Go,  ('),  that  a  servant,  when  he  undertakes  to  serve  a  mas- 
ter, undertakes,  as  between  himself  and  his  master,  to  run 
all  the  ordinary  risks  of  the  service,  including  the  risk  of 
negligence  upon  the  part  of  a  fellow  servant  when  he  is  act- 
ing in  discharge  of  his  duty  as  seWant  of  him  who  is  the 
common  master  of  both." 

Harris^  in  support  of  the  rule :  The  plaintiff  and  the 
pei-son  whose  negligence  caused  the  itijury  complained  of 
were  not  engaged  in  *'a  common  employment,"  so  as  to 
bring  this  case  within  the  exception  to  the  general  rule 
which  makes  a  master  responsible  for  the  negligent  acts  of 
his  servants.  The  evidence  showed  that  the  duties  of  the 
two  were  totally  unconnected  with  each  other.  The  plain- 
tiff's duties  were  confined  to  the  shifting  of  the  barges  on 
the  river  side  of  the  warehouse,  and  that  only  for  a  short 

(»)  6  B.  ife  S.,  at  p.  680;  83  L.  J.  (Q.B),        (»)  Law  Rep.,  1  C.  P.,  afp.  296. 
266.  (4)  8  M.  &  W.,  1. 

O  I>aw  Rep.,  1  Q.  B.,  at  p.  154.  (*)  Law  Ktp.,  1  Q.  13.,  149. 

10  Eng.  Ri:i\  61 


506  COMMON  PLEAS  DIVISION.  *    [Vol  I. 

1876  -  Lovell  v.  HowelL 

166]  *period  at  and  before  and  after  high-water.  He 
never  worked  in  the  warehouse. 

[Brett,  J. :  Part  of  his  business  was,  to  go  to  the  office 
for  orders  or  when  sent  for  by  the  manager ;  and  for  this 
purpose  he  usually  went  through  the  warehouse  and  out  at 
the  door  at  which  he  met  with  the  injury  :  and  he  was  on 
lus  way  to  the  office  on  that  occasion.] 

Assuming  that  it  was  in  the  course  of  his  employment 
that  the  plaintiff  was  going  through  the  warehouse  to  the 
office,  how  could  that  connect  his  employment  as  a  lighter- 
man with  that  of  the  men  engaged  in  tne  general  business 
of  the  warehouse  ?  In  Morgan  v.  Yale  of  Neath  Ry.  Co.  (*) 
and  Tunney  v.  Midland  Ry.  Co,  ('),  the  injured  parties  and 
the  persons  to  whose  negligence  the  respective  injuries  were 
attributable  were  engaged  in  the  common  business  of  their 
employers  :  and  all  the  other  cases  relied  on  for  the  defen- 
dant are  open  to  the  same  answer.  It  is  not,  however, 
merely  because  two  men  serve  the  same  master  that  they 
can  be  said  to  be  engaged  in  one  common  employment. 

Brett,  J. :  We  must  take  the  facts  which  were  proved 
in  this  case  to  be  these :  The  plaintiff  was  in  the  service  of 
the  defendant,  who  carries  on  tne  conjoined  businesses  of  a 
corn  merchant,  miller,  warehouseman,  and  wharfinger,  uj)on 
premises  abutting  on  one  side  of  the  river  Thames,  but  which 
premises  did  not  constitute  a  wharf  in  the  ordinary  sense. 
The  plaintiff's  duty  was  for  certain  wages  to  attend  for 
about  an  hour  and  a  half  before  and  an  hour  and  a  half  after 
high- water  at  each  tide,  for  the  purpose  of  mooring  and  un- 
mooring the  barges  which  came  to  the  warehouse  to  be  loaded 
or  unloaded.  I  cannot  gather  from  the  evidence  that  he  had 
anything  to  do  with  assisting  in  the  general  business  of  the 
warehouse  or  even  with  the  loading  or  unloading  of  the 
barges.  But  it  seems  to  me  that  it  was  proved  that  the 
going  from  the  barges  to  the  office  for  orders  was  an  habitual 
part  of  his  service,  and  that  the  only  way  to  get  there  (unless 
by  water)  was,  to  go  into  and  through  the  warehouse  and 
thence  to  the  public  street  through  a  door  over  which  was 
a  crane  by  means  of  which  §acks  of  flour  and  grain  were 
167]  loaded  and  unloaded  into  and  from  wagons.  *It 
does  not  appear  whether  or  not  he  was  bound  by  the  terms 
of  his  original  hiring  to  go  to  the  office  for  orders:  it  is 
enough  to  say  that  it  had  become  his  usual  course  to  go 
there  by  stepping  from  the  barges  and  passing  through 
the  warehouse.  That  being  so,  and  an  accident  having 
happened  to  him,  by  the  negligence  of  other  servants  in 

(')  Law  Kep.,  1  Q.  B.,  149.  (^  Law  Rep.,  1  C.  P.,  201. 
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his  master's  employ,  whilst  he  was  so  passing  through 
the  warehouse  to  the  office,  the  question  is  whether  he  can 
recover  damages  for  it  against  his  master.  Now,  I  decline 
to  say,  because  I  feel  a  difficulty  in  understanding  or  defining 
it,  what  is  the  precise  principle  on  which  the  immunity  of 
the  master  in  these  cases  rests.  But  lam  bound  by  law  and 
by  the  authority  of  decided  cases  to  say  that  such  immunity 
does  exist.  If  under  circumstances  substantially  similar  to 
those  of  the  present  case  the  courts  have  held  that  the  plain- 
tiff cannot  recover,  it  is  impossible  for  me  to  break  from 
those  decisions.  Inasmuch,  therefore,  as  I  am  unable  to 
distinguish  from  this  the  cases  of  Morgan  v.  Yale  of  Neath 
Ry,  Co.  (*)  and  Tunney  v.  Midland  Ry.  Go  ('),  I  feel  obliged, 
however  much  I  regret  it,  to  decide  against  the  plaintiff  upon 
the  present  occasion. 

Archibald,  J.:  I  must  confess  I  do  not  feel  so  much 
difficulty  as  my  Brother  Brett  does  in  deducing^  from  the 
authorities  the  principle  upon  which  the  immunity  of  the 
master  from  the  consequences  of  the  negligent  acts  of  his 
servants  in  these  cases  rests.  I  think  it  may  be  expressed 
in  this  way :  When  a  man  enters  into  the  service  of  a  mas- 
ter, he  tacitly  agrees  to  take  upon  himself  to  bear  all  ordinary 
risks  which  are  incident  to  his  employment,  and  amongst 
others  the  possibility  of  injury  happening  to  him  from  the 
negligent  acts  of  his  fellow  servants  or  fellow  workmen. 
The  question  is,  whether  the  injury  to  the  plaintiff  in  this 
case  aid  not  in  some  sense  arise  from  one  of  those  ordinary 
risks  of  the  service  he  was  engaged  in  which  must  or  ought 
to  have  been  in  his  contemplation  when  he  entered  into  it. 
It  appears  upon  the  evidence,  that,  though  it  was  no  part 
of  the  plaintiff's  duty  to  assist  in  the  general  work  of  the 
warehouse,  as,  for  example,  in  the  raising  or  lowering  sacks 
to  or  from  the  upper  floors,  but  that  his  dut^  was  confined 
to  the  care  and  ^management  of  the  craft  coming  to  the  [168 
premises,  yet  it  seems  to  have  been  also  a  part  of  his  duty 
to  go  to  the  office  for  orders,  and  that  in  the  course  of  this 
duty  he  would  have  to  pa§s  through  the  warehouse  and  out 
into  the  street  by  the  door  at  which  the  process  of  lifting  the 
sacks  from  the  wagon  was  carried  on,  where  he  would  neces- 
sarily have  to  encounter  the  risk  of  injury  from  negligence 
of  others  in  the  same  employ, — one  of  the  contemplated  risks 
of  the  service.  This  seems  to  me  to  bring  the  present  casn 
within  the  principle  laid  down  in  Priestly  v.  Fowler  (')  and 
the  other  cases  to  which  our  attention  has  been  drawn,  and  I 

O.Law  Rep.,  1  Q.  B.,  149.  (»)  Law  Rep.,  1  C.  P.,  291. 

(»)  3  M.  &  W,  I. 
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think  we  should  do  much  mischief  by  over-refining  upon  it. 
I  entirely  agree  in  the  remarks  made  by  Pollock,  C.B.,  in 
Morgan  v.  Vale  of  Neath  Ry.  Co.  (').  ''It  appears  to  me,"  he 
says,  "that  we  should  be  letting  in  a  flood  oi  litigation,  were 
we  to  decide  the  present  case  in  favor  of  the  plaintiff.  For 
if  a  carpenter's  employment  is  to  be  distinguished  from  that 
of  the  porters  employed  by  the  same  company,  it  will  be 
sought  to  split  up  the  employes  in  every  large  establishment 
into  different  departments  of  service.  Although  the  com- 
mon object  of  their  employment,  however  different,  is  but 
the  furtherance  of  the  business  of  the  master,  yet  it  might 
be  said  with  truth  that  no  two  had  a  common  immediate 
object.  This  shows  that  we  must  not  over-refine,  but  look 
at  the  common  object,  and  not  at  the  common  immediate 
object."  I  think  the  evidence  here  shows  that  this  plaintiff 
brought  himself  as  clearly  within  one  of  the  contemplated 
risks  of  his  service  as  the  plaintiff  did  in  that  case.  For 
these  reasons,  I  think  that  the  verdict  for  the  defendant 
ought  to  stand. 

LiNDLEY,  J. :  I  am  of  the  same  opinion.  Looking  at  the 
nature  of  the  plaintiff's  employment,  as  stated  by  himself, 
it  seems  that  that  included  the  going  through  the  warehouse 
and  out  by  the  door  over  which  the  sacks  were  being  hoisted. 
It  is  true  there  was  another  way  of  going  from  the  barges 
to  the  ofllce,  viz.,  by  water;  but  that  was  not  the  way  the 
plaintiff  was  in  the  habit  of  going.  Having  regard  to  the 
rule  laid  down  by  numerous  authorities,  I  think  the  risk  in 
1 69]  question  was  one  to  which  the  plaintiff  tacitly  *agreed 
to  exposfe  himself  when  he  entered  tlie  defendant's  service. 
The  onUr  doubt  I  entertained  at  the  trial  was  whether  the 
plaintiff  was  at  the  time  of  the  accident  in  the  employ  of 
the  defendant  at  all.  His  duty  did  not  call  him  to  the 
premises  at  that  time.  But  he  was  in  the  habit  of  going 
occasionally  to  see  what  he  would  have  to  do  in  the  course 
of  the  night,  and  to  prepare  for  it.  And,  being  there,  he 
was  called  by  the  manager  to  the  office.  The  accident  there- 
fore happened  whilst  he  was  employed  about  his  master's 
business. 

Rule  discharged. 

Solicitor  for  plaintiff :  John  Long. 

Solicitors  for  defendant :  Smithy  Fawder  <6  Low. 

Q)  Law  Rep.,  1  Q.  B.,  at  p.  256. 
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[1  Common  Pleas  Division,  220.]  *  ♦ 

Feb.  18,  1876. 

*Plevins  v.  Downing.  [220 

BaU  of  Goods — Alter alion  of  Cofi tract,  or  Arrangement  as  to  T^me  or  Mode  of  per- 
forming  it,  made  by  Parol — Statute  of  Frauds  (29  Car.  2,  c,  8),  #.  17. 

On  the  16th  of  June,  1874,  the  defendant  bought  of  the  plaintiffs  100  tons  of  pig 
iron,  to  be  delivered,  "  25  tons  at  once,  and  76  tons  in  July  next"  By  the  end  of 
July  76  tons  in  all  had  been  delivered.  There  was  no  evidence  of  any  request  by 
the  defendant  to  the  plaintiffs  before  the  end  of  July  to  delay  the  delivery  of  the 
la«t  25  tons ;  but  it  was  proved  that  in  October  the  defendant  verbally  requested 
the  plaintiffs'  manager  to  deliver  them,  in  consequence  of  which  they  were  for- 
warded in  the  course  of  tlie  same  month  to  the  defendant,  but  he  declined  to  receive 
them. 

In  an  action  against  tlie  defendant  for  refusing  to  accept  the  25  tons,  the  defendant 
pleaded,  amongst  other  pleas,  that  the  plaintiffs  were  not  ready  and  willing  to  deliver 
the  iron  according  to  the  contract : 

Held,  that,  inasmuch  as  the  vendors  were  not  shown  to  have  withheld  the  de- 
livery of  the  26  tons  in  consequence  of  a  request  by  the  vendee  before  the  expiration 
of  the  agreed  time,  viz.,  in  July,  the  action  was  not  maintainable  upon  the  oriHnal 
contract ;  and  that  the  subsequent  conversation  with  the  vendors'  manager  could  not 
be  relied  upon  either  as  a  new  contract  or  as  an  arrangement  for  an  altered  time  of 
delivery. 

Action  for  non-acceptance  of  iron  pursuant  to  contract. 
Plea,  amongst  others,  that  the  plaintiffs  were  not  ready  and 
willing  to  deliver  the  iron  according  to  the  terms  of  the  con- 
tract.    Issue  thereon. 

The  cause  was  tried  before  Quain,  J.,  at  the  last  Spring 
Assizes  at  Stafford.  The  action  was  founded  upon  the  fol- 
lowing bought  note,  dated  the  15th  of  June,  1874,  and  signed 
by  the  defendant : 

"Bought  of  Messrs.  Plevins  &  Co.  100  tons  of  grey  forge 
pig  iron  at  75^.  per  ton,  delivered  to  my  works.  Payment 
in  cash,  less  2J  per  cent,  discount,  on  the  10th  of  each  month 
following  delivery.  Delivery,  26  tons  at  once,  and  76  tons 
in  July  next." 

The  first  25  tons  were  delivered  immediately,  and  50  tons 
more  in  July.  On  the  15th  of  October,  the  plaintiff's  man- 
ager met  the  defendant,  when  the  latter  said  to  him,-;-"  You 
have  not  sent  any  pigs  lately;"  to  which  the  plaintiffs' 
manager  replied,  "  I  will  send  you  a  boat  this  week  ;  '^  and 
accordingly  the  plaintiffs  forwarded  25  tons  addressed  to 
the  defendant,  but  not  at  his  works ;  *and  thedefen-  [221 
dant,  on  being  informed  by  letter  that  the  iron  had  been 
dispatched,  declined  to  receive  it. 

Upon  this  evidence,  the  learned  judge  directed  a  verdict  to 
be  entered  for  the  defendant,  with  leave  to  the  plaintiffs  to 
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move  to  enter  the  verdict  for  them  if  the  court  should  be  of 
opinion  that  there  was  any  evidence  of  a  delivery  and  ac- 
ceptance witMn  the  contract. 

H,  MattJiewSj  Q.C.,  in  Easter  Term,  1875,  obtained  a  rule 
nisi. 

Powell,  Q.C.,  and  Bosanquet,  showed  cause:  To  sustain 
this  rule,  the  plaintiffs  must  rely  upon  a  new  agreement  for 
delivery  of  the  25  tons  in  October.  What  passed  between 
the  plaintiffs'  manager  and  the  defendant  on  the  15th  of 
October  did  not  amount  to  a  contract ;  and,  if  it  did,  it  was 
entirely  a  new  contract,  which,  not  being  in  writing,  was  not 
enforceable.  Under  the  original  contract,  the  delivery  was 
to  be  completed  in  July,  and  at  the  defendant's  works. 
There  was  clearly  no  delivery  or  acceptance  under  the  origi- 
nal contract.  In  Marshall  v.  Lynn  {!)  it  was  held  that  the 
terms  of  a  written  contract  for  the  sale  of  goods  falling 
within  the  operation  of  the  Statute  of  Fratids,  cannot  be 
varied  or  altered  by  parol ;  and  that,  where  a  contract  for 
the  bargain  and  sale  of  goods  is  made  stating  a  time  for  the 
delivery  of  them,  an  agreement  to  substitute  another  day 
for  that  purpose,  must,  in  order  to  be  valid,  be  also  in  writ- 
ing. Parke,  B.,  there  says:  ''Here,  there  was  an  original 
contract  in  writing  to  send  these  eoods  by  the  first  vessel ; 
an  alteration  as  to  the  time  of  their  delivery  was  subse- 
quently made  by  parol;  and. the  point  to  be  decided  is, 
whether  such  an  alteration  by  parol  of  the  written  contract 
can  be  binding.  It  appears  to  me  that  it  cannot ;  and  that 
the  same  rule  must  prevail  as  to  the  construction  of  the  17th 
section  of  the  Statute  of  Frauds  which  has  already  pre- 
vailed as  to  the  construction  of  the  4th  section.  The  deci- 
sion in  Ooss  V.  Lord  Nugent  ("),  the  principle  of  which  I 
have  no  doubt  is  perfectly  correct,  has  clearly  established, 
with  respect  to  the  case  of  a  contract  relating  to  the  sale  of 
an  interest  in  lands,  that,  if  the  original  written  contract  be 
varied,  and  a  new  contract  as  to  any  of  its  terms  substituted 
222]  in  *the  place  of  it,  that  new  contract  cannot  be  en- 
forced in  law,  unless  it  also  be  in  writing."  And  he  treats 
Stead  V.  Dawber  (')  as  an  authority  in  point.  So,  in  Stowell 
V.  Robinson  (*),  it  was  distinctly  held  that  the  day  for  the 
completion  of  the  purchase  of  an  interest  in  land  inserted 
in  a  written  contract  cannot  be  waived  by  oral  agreement^ 
and  another  day  substituted  in  its  place.  All  that  was  de- 
cided in  Noble  v.  Ward  (*)  was,  that  an  invalid  agreement 

(I)  6  M.  <fe  W^.,  109.  («)  3  Binff.  N.  C,  928. 

(«)  6  B.  A  Ad.,  68.  (»)  Law  Rep.,  2  Ex.,  185. 

(8)  10  A.  <fe  E.,  67. 
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for  the  extension  of  the  time  for  the  delivery  of  goods  under 
a  written  contract,  did  not  effect  an  implied  rescission  of  the 
original  contract.  The  facts  in  Hickman  v.  Haynes  (*)  were 
essentially  different  from  those  of  the  present  case.  There, 
the'  plaintiff  voluntarily  withheld  delivery  of  the  iron  at 
tlie  request  of  the  defendants  ;  here,  the  parol  agreement  (if 
anv)  to  accept  the  iron  was  after  breach,  and  therefore  could 
only  be  relied  on  as  a  new  contract ;  and,  in  giving  judg- 
ment, "the  court  expressly  says, — "The  result  of  the  cases 
appears  to  be  that  neither  a  plaintiff  nor  a  defendant  can  at 
law  avail  himself  of  a  parol  agreement  to  vary  or  enlarge 
the  time  for  performing  a  contract  previously  entered  into 
in  writing,  and  required  so  to  be  by  the  Statute  of  Frauds. 
...  In  conclusion,  we  think  that,  although  the  plaintiff 
assented  to  the  defendant's  request  not  to  deliver  the  26  tons 
of  iron  in  question  in  June,  he  was  in  truth  ready  and  will- 
ing then  to  deliver  them,-  and  that  the  defendants  are  at  all 
events  estopped  from  averring  the  contrary."  Here,  there 
was  no  request  on  the  part  of  the  defendant  to  forbear  to 
deliver  in  Juljr,  and  therefore  the  plaintiffs  cannot  recover 
■upon  the  original  contract. 

MaUkews^  Q.C.,  and  Jelf^  in  support  of  the  rule:    The 
only  question  is  whether  there  was  any  evidence  to  go  to  • 
the  jury  of  an  agreement  to  vary  the  time  of  delivery. 

[Brett,  J. :  Are  you  suing  upon  the  original  or  upon  a 
substituted  contract  ?] 

Upon  the  original  contract.  There  was  evidence  that  the 
parties,  for  their  mutual  convenience,  agreed  to  substitute 
one  mode  of  performance  for  another ;  and  that  may  be  done 
by  parol. 

[Brett,  J. :  Could  the  plaintiffs  on  the  expiration  of  the 
month  of  July  have  sued  the  defendant  for  not  accepting 
the  iron  ?] 

Undoubtedly  he  could  not.  [223 

[Brett,  J.:  Could  the  defenifent  then  have  sued  the 
plaintiffs  for  not  deliverin|^  ?] 

In  the  judgment  in  Hickman  v.  Haynes  f),  it  is  said : 
*'The  distmction  between  a  substitution  of  one  agreement 
for  another  and  a  voluntary  forbearance  to  deliver  at  the 
request  of  another,  was  pointed  oat  and  recognized  in  Ogle 
V.  Lord  Vane  (■).  In  that  case  the  plaintiff  sued  the  defen- 
dant for  not  delivering  iron  pursuant  to  a  written  contract, 
and  the  plaintiff  sought  to  recover  as  damages  the  difference 
between  the  contract  price  of  the  iron  and  the  market  price, 

(»)  Law  Rep.,  10  C.  P.,  698.  O  Law  Rep.,  2  Q.  B.,  276;  in  error, 

(-)  Law  Rep.,  10  C.  P.,  at  p.  606.  Law  Rep.,  3  Q.  B.,  272. 
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not  at  the  time  of  the  defendant's  breach,  but  at  a  lat^r 
time,  the  plaintiff  having  been  induced  to  wait  by  the  defen- 
dant, and  having  waited  for  his  convenience,  it  was  con- 
tended that  the  plaintiff  was  in  fact  suing  for  the  breach  of 
a  new  verbal  agreement  for  delivery  at  a  later  date  than  that 
fixed  by  the  original  agreement :  but  the  court  held  other- 
wise, and  that,  as  the  plaintiff  had  merely  forborne  to  press 
the  defendant,  and  had  not  bound  himself  by  any  fresh 
agreement,  the  plaintiff  could  sue  on  the  orimnal  agreement, 
and  obtain  larger  damages  than  he  could  nave  obtained  if 
he  had  not  waited  to  suit  the  defendant's  convenience."  A 
contract  about  the  time  of  delivery  of  goods  under  a  written 
contract,  is  not  within  the  Statute  of  Frauds :  Tyers  v. 
Rosedale  and  Ferryhill  Iron  Co.  (*). 

[Grove,  J. :  That  would  be  overruling  Stead  v.  Dawher  ("), 
Noble  V.  Ward  (*),  and  several  other  cases. 

Brett,  J.:  In  Tyers  v.  Rosedale  and  Ferryhill  Iron 
Co,  (*),  the  second  contract  was  in  writing.] 

In  Ogle  v.  Lord  Vane  (*),  the  only  question  was  upon 
what  principle  the  damages  were  to  be  assessed. 

[Brett,  J.:   How  do  you  distinguish  Noble  v.  Ward?  (*).] 

As  it  was  distinguished  by  the  court  in  Hickman  v. 
Haynes  {^\ — it  "merely  shows  that  a  parol  agreement  to 
extend  tne  time  for  performing  a  contract  in  writing,  and 
required  so  to  be  by  the  Statute  of  Frauds,  does  not  rescind, 
224]  vary,  or  in  any  way  affect  such  written  *con  tract, 
and  cannot  in  law  be  substituted  for  it."  There  clearly  was 
some  evidence  to  go  to  the  jury.  A  waiver  of  the  condition 
as  to  time  may  be  either  by  words  or  by  acts  and  conduct. 
An  assent  to  the  substituted  performance  of  a  contract  for 
the  transmission  of  goods  in  the  change  of  route  need  not  be 
in  writing :  Leather  Cloth  Co.  v.  Hieronlmus  (").  If  there 
was  a  new  contract,  there  clearly  was  evidence  of  a  delivery 
and  acceptance  under  it  which  entitled  the  plaintiffs  to  sue 
for  the  price  of  goods  sold  and  delivered. 

Cur.  adv.  vult. 

Feb.  18.  The  judgment  of  the  court  (Brett,  Grove  and 
Denman,  JJ.)  was  delivered  by 

Brett,  J.:  In  this  case,  which  was  tried  before  Quain,  J., 
at  the  last  Spring  Assizes  at  Stafford,  the  action  was  for 
non-acceptance  of  iron.  There  was  a  plea  that  the  plaintiffs 
were  not  ready  and  willing  to  deliver  according  to  the  terms 

(0  Law  Rep.,  8  Ex.,  305 ;  in  error,  (^)  Law  Rep.,  2  Q.  B.,  276 ;  in  error, 
Law  Rep.,  10  Ex.,  195.  Law  Rep.,  8  Q,  B.,  272. 

(«)  10  A.  A  E.,  57.  C)  Law  Rep.,  10  C.  P.,  at  p.  604. 

(»)  Law  Rep.,  2  Ex.,  135.  («)  Law  Rep.,  10  Q.  B.,  140. 
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of  the  contract.  Upon  the  issue  on  this  plea  the  learned 
judge  directed  the  verdict  to  be  entered  for  the  defendant, 
with  leave  to  the  plaintiffs  to  move  to  entei*  a  verdict  for 
them  if  there  was  any  evidence  to  go  to  the  jury  in  support 
of  their  claim.  A  rule  nisi  having  been  obtained,  the  case 
was  argued  before  us. 

The  action  was  founded  on  the  following  bought  note: 
"Bought  of  Messrs.  Plevins  &  Co.  100  tons  of  grey  forge 
pig-iron  at  75^.  per  ton,  delivered  to  my  works.  Payment 
m  cash,  less  2J  per  cent,  discount,  on  the  lOth  of  each 
month  fpllowing  delivery.  Delivery,  25  tons  at  once,  and 
75  tons  in  July  next."     Signed  by  the  defendant. 

By  the  end  of  July  the  plaintiffs  had  delivered  and  the 
defendant  had  accepted  75  tons.  There  was  no  evidence  of 
any  request  by  the  defendant  to  the  plaintiffs,  made  before 
the  end  of  July,  to  withhold  delivery  of  the  remaining  25 
tons  till  after  the  end  of  July.  But  tnere  was  evidence  that 
in  October  t)ie  defendant  verbally  requested  the  plaintiffs  to 
send  him  the  remaining  25  tons,  and  that  the  plaintiffs  did 
in  October  forward  25  tons  addressed  to  the  defendant ;  but 
the  iron  did  not  arrive  at  the  defendant's  *  works,  [225 
and  the  defendant,  on  being  informed  by  letter  of  the  dis- 
patch of  the  iron,  wrote  refusing  to  accept  it. 

It  was  argued  for  the  plaintiffs  that  they  could  maintain 
the  action  upon  the  original  contract ;  that  they  were  not 
driven  to  rely  upon  an  alteration  of  it  as  to  the  period  of 
delivery,  or  upon  a  new  contract;  that  the  request  of  the 
defendant,  acceded  to  by  the  plaintiffs,  was  only  an  arrange- 
ment as  to  a  mode  of  performing  the  original  contract.  It 
was  further  argued  that,  if  there  was  a  new  contract,  there 
was  evidence  of  a  delivery  under  it  which  entitled  the  plain- 
tiffs to  sue  for  the  price  of  goods  sold  and  delivered. 

It  seems  to  us,  however,  that  the  verdict  was  rightly 
directed  to  be  entered  for  the  defendant.  It  is  true  that  a 
distinction  has  been  pointed  out  and  recognized  between  an 
alteration  of  the  original  contract'  in  such  cases,  and  an 
arrangement  as  to  the  mode  of  performing  it.  If  the  pjar- 
ties  have  attempted  to  do  the  first  by  words  only,  the  court 
cannot  give  effect,  in  favor  of  either,  to  such  attempt ;  if  the 
parties  make  an  arrangement  as  to  the  second,  though  such 
arrangement  be  only  made  by  words,  it  can  be  enforced. 
The  question  is  what  is  the  test  in  such  an  action  as  the 
present,  whether  the  case  is  within  the  pne  rule  or  the  other. 

Where  the  vendor,  being  ready  to  deliver  within  the 
agreed  time,  is  shown  to  have  withheld  his  offer  to  deliver 
till  after  the  agreed  time  in  consequence  of  a  request  to  him 
16  Eng.  Rep.  65 
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to  do  so  made  by  the  vendee  before  the  expiration  of  the 
agreed  time,  and  where  after  the  expiration  of  the  agreed 
time,  and  within  a  reasonable  time,  the  vendor  proposes 
to  deliver  and  the  vendee  refuses  to  accept,  the  vendor 
can  recover  damages.  He'  can  proi)erly  aver  and  prove 
that  he  was  ready  and  willing  to  deliver  according  to  the 
terms  of  the  original  contract.  He  shows  that  he  was  so, 
but  that  he  did  not  offer  to  deliver  within  the  agreed  time 
because  he  was  within  such  time  requested  by  the  vendee 
not  to  do  so.  In  such  case  it  is  said  that  the  original  con- 
tract is  unaltered,  and  that  the  arrangement  nsLQ  refer- 
ence only  to  the  mode  of  performing  it.  But,  if  the 
alteration  of  the  period  of  delivery  were  made  at  the  request 
of  the  vendor,  though  such  request  were  made  during  the 
agreed  period  for  delivery,  so  that  the  vendor  would  be 
226]  obliged,  if  *he  sued  for  a  non-acceptance  of  an  offer 
to  deliver  after  the  agreed  period,  to  rely  upon  the  assent  of 
the  vendee  to  his  request,  ne  could  not  aver  and  prove  that 
he  was  ready  and  willing  to  deliver  according  to  the  terms 
of  the  original  contract.  The  statement  shows  that  he  was 
not.  He  could  be  driven  to  rely  on  the  assent  of  the  vendee 
to  a  substituted  time  of  deliverv,  that  is  to  say,  to  an  altered 
contract  or  a  new  contract.  This  he  cannot  do  so  as  to  en- 
force his  claim.  This  seems  to  be  the  result  of  the  cases 
which  are  summed  up  in  HickTnan  v.  Haynes  ('). 

In  the  present  case,  the  plaintiffs  cannot  prove  that  they 
were  ready  and  willing  to  deliver  the  disputed  iron  in  July. 

They  cannot  say  that,  being  so  ready,  they  withheld  an 
offer  to  deliver  in  July  at  the  request  of  the  defendant  made 
in  Jaly.  The  day  after  the  end  of  July  they  could  not  have 
insisted  on  an  acceptance  of  the  iron  then  offered  to  the  de- 
fendant. They  attempted  to  enforce  an  offer  of  delivery 
made  in  October  by  means  of  an  alleged  request  then  made 
by  the  defendant  to  forward  iron  assented  to  by  them. 

Inasmuch  as  they  cannot  rely  upon  their  readiness  and 
willingness  to  deliver  according  to.  the  terms  of  the  original 
contract,  because  they  were  not  so  ready  and  willing,  they 
are  logically  driven  to  rely  upon  the  subsequent  request  of 
the  defendant,  either  as  a  proposed  alteration  of  a  t^rm  of 
the  original  contract,  or  as  a  request  upon  which  to  hang  a 
new  contract  to  accept.  But  as  the  request  was  merely 
verbal,  the  undertaking  sought  to  be  founded  on  it  cannot 
be  enforced. 

As  to  the  suggestion  that  there  was  such  a  delivery  and 
acceptance  according  to  the  terms  of  a  new  contract  as  c^n 

0)  Law  Rep.,  10  C.  P..  598. 


Vol  I.]  COMMON  PLEAS  DIVISION.  515 

Newton  v.  Sherry.  18Y6 

support  an  action  for  goods  sold  and  delivered,  we  think 
there  was  no  suflBcient  evidence  of  such  a  delivery  and 
acceptance. 

We  are  therefore  of  opinion  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 

Solicitor  for  plaintiffs :  F.  T.  Dubois. 

Solicitor  for  defendant :  T.  W.  Ooldring. 


[1  Common  Pleas  Division,  246.]  / 

Feb.  26,  1876. 

*Newton  v.  Sherry  and  Others  [246 

Sueuton  and  Adminittraton — Notice  to  Creditors  and  Others  to  make  their  Claims, 
under  22  dk  28  Viet,  c,  85,  $.  29Sufficiency  of  Fublicaiion—Neii  of  Kin. 

Sect  29  of  22  &  23  Vict.  c.  85  is  not  confined  to  claims  of  creditors  of  the  testator 
or  intestate,  but  applies  also  to  persons  having  claims  as  next  of  kin. 

It  also  affords  protection  to  the  sureties  in  an  administration  bond,  where  the  ad- 
ministrator, before  distributing  the  assets  of  the  intestate,  has  pursued  the  course 
pointed  out  by  that  section. 

A  notice  addressed  to  "  creditors  and  other  persons  having  claims  or  demands 
against  or  upon  the  estate  of  the  intestate,"  requiring  them  to  send  in  particulars  of 
their  blaims  or  demands  upon  the  estate  to  the  administrator,  or  that,  in  default 
thereof,  he  will,  at  the  expiration  of  tlie  time  mentioned  in  the  notice,  proceed  to 
administer  the  assets  of  the  deceased,  having  regard  only  to  the  claims  and  demands 
of  which  he  should  then  have  had  notice  : 

Held,  a  sufficient  notice  under  the  statute  to  a  person  having  a  claim  as  next  of  kin. 

A.,  the  daughter  of  the  intestate,  left  her  home  at  an  early  age  (in  1857),  changed 
her  name,  and,  without  notice  to  any  of  her  relatives,  went  to  America.  In  1871 
she  returned  to  England  and  endeavored  to  find  her  mother ;  but,  the  mother  hav- 
ing changed  her  residence  and  married  again,  she  was  unable  to  find  her.  She 
again  came  to  England  in  1874,  when  she  found  that  her  mother  was  dead.  In  the 
meantime  a  sister  of  her  mother  had  obtained  letters  of  administration,  and,  after  ad- 
vertising in  the  London  Gazette  and  in  the  Times  and  another  London  newspaper, 
in  the  terms  of  s.  29  of  22  &  23 -Vict.  c.  86,  for  "  creditors  and  other  persons  having 
claims  or  demands  against  or  upon  the  estate  of  the  deceased,**  distributed  the  assets 
amongst  the  brother  and  two  sisters  (herself  being  one)  of  the  deceased,  being  ignor* 
ant  tlmt  the  daughter,  A.,  was  still  living. 

In  an  action  by  A.  (who  had  procured  the  revocation  of  the  letters  of  administra- 
tion granted  to  her  aunt,  and  a  fresh  grant  to  herself,  and  an  assignment  of  the  ad- 
ministration bond)  against  the  sureties : 
,  ffddf  that,  the  notice  being  good  in  form,  and  the  publication  all  that  could  rea- 
sonably be  required  under  the  circumstances,  the  29th  section  of  22  <b  28  Vict.  c.  85 
afforded  a  good  defence. 

The  declaration  stated  that  the  defendants  and  Mary  Ann 
Sherry,  wife  of  the  defendant  Henry  Sherry,  by  tlieir  bond 
dated  the  13th  of  August,  1873,  became  jointly  and  sever- 
ally bound  to  the  Right  Hon.  Sir  James  Hannen,  Knight, 
the  judge  of  Her  Majesty's  Court  of  Probate,  in  the  sum  of 
£1,000,  to  be  paid  by  the  said  parties  to  the  said  Sir  James 
Hannen,  Knight,  subject  to  the  condition  thereunder  written 
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in  the  words  and  figures  following,  that  is  to  say,  "The 
247]  condition  of  this  obligation  is  such  tliat,  if  *the  above- 
named  M.  A.  Sherry,  the  natural  and  lawful  sister  and  one 
of  the  next  of  kin  of  Sarah  Gayler,  late  of  No.  1  Temple 
Street,  Queen's  Road,  Dalston,  in  the  count v  of  Middlesex, 
widow,  deceased,  who  died  on  the  27th  of  f^ebruary,  1871, 
and  the  intended  administratrix  of  all  and  singular  the  per- 
sonal estate  and  effects  of  the  said  deceased,  do  when  law- 
fully called  on  in  that  behalf  make  or  cause  to  be  made  a 
true  and  perfect  inventory  of  all  and  singular  the  personal 
estate  and  effects  of  the  said  deceased  which  have  or  shall 
come  to  her  hands,  possession,  or  knowledge,  or  into  the 
hands  and  possession  of  any  other  person  for  her,  and  the* 
same  so  made  do  exhibit  or  cause  to  be  exhibited  into  the 
principal  registry  of  Her  Majesty's  Court  of  Probate  when- 
ever required  by  law  so  to  do,  and  the  same  personal  estate 
and  effects  and  all  other  the  personal  estate  and  effects  of 
the  said  deceased  at  the  time  of  her  death  which  at  any  time 
after  shall  come  to  the  hands  or  possession  of  the  said  M.  A. 
Sherry  or  into  the  hands  or  possession  of  any  other  person 
or  persons  for  her,  do  well  and  truly  administer  according 
to  law,  that  is  to  say,  do  pay  the  debts  which  she  did.  owe 
at  her  decease,  and  further  do  make  or  cause  to  be  made  a 
just  and  true  account  of  the  said  administration  whenever 
required  by  l^w  so  to  do,  and  all  the  rest  and  residue  of  the 
said  personal  estate  and  effects  do  deliver  and  pay  unto  such 
person  or  persons  as  shall  be  entitled  thereto  under  the  act 
of  Parliament  intituled  'An  act  for  the  better  settling  of 
Intestate  Estates' ('),  and  if  it  shall  hereafter  appear  that 
any  last  will  and  testament  was  made  by  the  said  deceased, 
and  the  executor  or  executors  or  other  person  therein  named 
do  exhibit  the  same  into  the  said  court,  making  request  to 
have  it  allowed  and  approved  accordingly,  if  the  said  M.  A. 
Sherry,  being  thereunto  required,  do  render  and  deliver  the 
said  letters  of  administration  (approbation  of  such  testa- 
ment being  first  had  and  made)  in  the  said  court,  then  this 
obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in 
full  force  and  virtue  :"  Averment,  that,  afterwards,  the  said 
M.  A.  Sherry  did  become  such  administratrix  as  in  the  said 
condition  mentioned,  and  thereafter,  and  before  the  com- 
mencement of  this  action,  D.  H.  Owen,  one  of  the  registrars 
of  the  principal  registry  of  Her  Majesty's  Court  of  Probate, 
248]  did,  pursuant  to  the  83d  section  *of  the  Court  of 
Probate  Act,  1857  ("),  and  by  virtue  of  an  order  of  the  Right 
Hon.  Sir  James  Hannen,  Knight,  judge  of  the  said  court, 

(')  22  A  23  Car.  2,  c.  10.  («)  20  A  21  Vict  c  11. 
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assign  to  the  plaintiff  the  aforesaid  bond  ;  and  that  the  said 
M.  A.  Sherry  did  not  make  or  cause  to  be  made  a  true  and 

Serfect  inventory  as  in  the  said  condition  mentioned,  and 
id  not  well  and  truly  administer  according  to  law  the  per- 
sonal estate  and  effects  of  the  said  Sarah  Gayler,  deceased, 
at  the  time  of  her  death,  or  the  other  personal  estate  and 
effects  of  the  said  deceased  which  afterwards  came  to  the 
hands  and  possession  of  the  said  M.  A.  Sherry,  or  into  the 
hands  or  possession  of  other  persons  for  her,  and  distributed 
the  said  personal  estate  to  persons  not  entitled  thereto  hj- 
law  ;  yet  the  defendants  had  not  paid  to  the  Right  Hon.  Sir 
James  Hanuen,  or  to  the  plaintiff,  the  said  sum  of  £1,000,  or 
anv  part  thereof:  claim,  £1,000. 

The  defendants  pleaded, — first,  a  traverse  of  the  execution 
of  the  bond, — secondly,  that  M.  A.  Sherry  did  not  become 
such  administratrix  as  alleged, — thirdly,  a  traverse  of  the 
assignment  of  the  bond  to  the  plaintiff, — ^fourthly,  a  traverse 
of  so  much  of  the  declaration  as  alleged  that  M.  A.  Sherry  did 
not  make  or  cause  to  be  made  a  true  and  perfect  inventory, — 
sixthly,  a  traverse  of  so  much  of  the  declaration  as  alleged 
that  M.  A.  Sherry  did  not  well  and  truly  administer  accord- 
ing to  law  the  personal  effects  of  the  said  *Sarah  Gayler,  de- 
ceased, at  the  time  of  her  death,  or  the  other  personal  estate 
and  effects  of  the  deceased  which  after  came  to  the  hands 
and  possession  of  the  said  M.  A.  Sherry,  or  into  the  hiands  or 
possession  of  other  persons  for  her,  and  distributed  the  said 
personal  estate  to  persons  not  entitled  thereto  by  law, — 
seventhly,  a  denial  of  the  alleged  breach. 

Eighth  plea, — as  to  so  much  of  the  declaration  as  the 
sixth  plea  was*  pleaded  to, — that,  after  the  making  of  the 
said  bond,  and  after  M.  A.  Sherry  became  such  adminis- 
tratrix as  aforesaid,  and  before  the  committing  of  the  alleged 
breaches  by  the  said  M.  A.  Sherry,  the  said  M.  A.  Sherry, 
pursuant  to  the  enactment  of  22  &  23  Vict.  c.  35,  s.  29,  and 
the  other  enactments  in  that  case  made  and  provided,  gave 
such  or  the  like  notices  as  would  have  been  given  by  the 
Coart  of  Chancery  in  an  administration  suit  for  creditors 
and  others  to  send  in  to  the  said  M.  A.  Sherry  their  claims 
against  the  *estate  of  the  said  Sarah  Gayler,  de-  [249 
ceased,  and  that  the  said  M.  A.  Sherry  would  at  the  ex- 
piration of  the  time  in  the  said  notices  nientioned  proceed 
to  administer  the  estate,  and  distribute  the  effects  of  the 
said  deceased  among  the  parties  entitled  thereto,  having 
regard  only  to  the  claims  and  demands  of  which  she  should 
then  have  had  notice ;  that  the  said  M.  A.  Sherry  had  no 
notice  of  the  plaintiff  being  alive  or  having  any  claim 
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upon  the  said  estate ;  and  that  the  said  M.  A.  Sherry  did 
at  the  expiration  of  the  time  mentioned  in  the  said  no- 
tices administer  the  said  estate  and  distribute  the  assets 
of  the  said  Sarah  Gayler,  deceased,  amongst  the  parties 
entitled  thereto,  having  regard  tp  the  claims  of  which 'the 
said  M.  A.  Sherry  had  then  notice, — which  was  the  alleged 
breach. 

Ninth  plea, — for  a  defence  upon  equitable  grounds,  as  to 
so  much  of  the  declaration  as  the  sixth  plea  was  pleaded 
to, — thiat,  before  the  death  of  the  said  Sarah  Gayler,  and 
before  the  making  of  the  said  bond,  and  before  the  said 
M.  A.  Sherry  became  such  administratrix  as  alleged,  the 
plaintiff,  being  the  daughter  of  the  said  Sarah  Gayler,  wil- 
fully left  her  home  and  concealed  herself,  and  refrained 
from  communicating  with  her  said  mother  and  her  relations 
and  friends  for  many,  to  wit,  sixteen  years,  and  wilfully 
caused  and  procured  her  said  mother  and  relations  and 
friends,  and  the  said  M.  A.  Sherry  and  the  defendants,  to 
believe  that  the  plaintiff  was  dead ;  that  thereupon,  on  the 
death  of  the  said  Sarah  Gayler,  and  with  due  knowledge  of 
the  said  facts.  Her  Majesty's  Court  of  Probate  did  grant 
administration  of  the  personal  estate  and  effects  of  the  said 
Sarah  Gayler,  deceased,  to  the  said  M.  A.  Sherry,  and  the 
defendants  made  the  said  bond,  and  the  said  M.  A.  Sherry 
became  such  administratrix  as  aforesaid ;  that  afterwards, 
the  said  M.  A.  Sherry,  pursuant  to  the  enactment  of  22  & 
23  Vict.  c.  36,  8.  29,  and  the  other  enactments  in  that  case 
made  and  provided,  gave  such  notices  as  would  have  been 
given  by  tne  Court  of  Chancerjr  in  an  administration  suit 
for  creditors  and  others  to  send  in  16  the  said  M.  A.  Sherry 
their  claims  against  the  estate  of  the  said  Sarah  Gayler,  de- 
ceased, and  that  the  said  M.  A.  Sherry  would,  at  the  ex- 
piration of  the  time  in  the  said  notices  mentioned,  proceed 
to  administer  the  estate  and  distribute  the  assets  of  the  said 
deceased  among  the  parties  entitled  thereto,  having  regard 
2p0]  *only  to  the  claims  and  demands  of  which  she  should 
then  have  had  notice ;  that  the  sa:id  M.  A.  Sherry  had*  no 
notice  of  the  plaintiff  being  alive,  or  having  any  claim  upon 
the  said  estate,  and  the  said  M.  A.  Sherry  did  at  the  ex- 
piration of  th«  time  in  the  said  notices  mentioned  administer 
the  said  estate,  and  distribute  the  said  assets  of  the  said 
deceased  among  the  parties  entitled  thereto,  having  regard  to 
the  claims  and  demands  only  of  which  she  then  had  notice ; 
which  was  the  alleged  breach  by  the  said  M.  A.  Sherry  com- 
plained of  by  the  plaintiff ;  and  that  the  plaintiff  had  notice 
of  the  said  death  of  the  said  Sarah  Gayler,  and  of  tlie  said 
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grant  of  administration  to  the  said  M.  A.  Sherry,  and  of  all 
other  tlie  premises,  and  that  the  plaintiff  wilfully,  culpably 
and  negligently  refrained  from  making  any  claim  upon  or 
communicating  with  the  said  M.  A.  Sherry  or  any  other 
person,  and  caused  and  procured  the  said  M.  A.  Sherry  to 
believe  tliat  the  plaintiff  was  dead,  and  to  administer  the  said 
estate  and  distribute  the  said  assets  as  aforesaid,  although 
the  plaintiff  might  and  could  have  communicated  .with  the 
said  M.  A.  Sherry  before  such  administration  and  distri- 
bution. 

Issue  was  joined  upon  each  of  these  pleas. 

Demurrer  to  the  eighth  plea,  on  the  ground  that  "the 
statute  does  not  apply  to  actions  on  administration  bonds 
against  the  sureties  ;"  and  to  the  ninth  plea,  on  the  ground 
that  "the  plaintiff  was  not  bound  either  in  law  or  equity 
to  communicate  with  her  relations."     Joinder. 

The  issues  of  fact  came  on  to  be  tried  before  Denman,  J., 
at  the  sittings  in  London  after  last  Trinity  Term.  It  ap- 
peared that  Sarah  Gayler,  the  intestate,  formerly  Sarah 
Newton,  widow,  was  killed  on  thei  North  London  railway 
on  the  27th  of  Febiniary,  1871 ;  that  the  bond  sued  upon 
was  executed  on  the  13th  of  August,  1873,  by  Mary  Ann 
Sherry  and  her  husband  Henry  Sherry,  and  by  the  defen- 
dants Pitt  and  Silk  as  sureties ;  that  letters  of  administra- 
tion of  the  personal  estate  and  effects  of  Sarah  Grayler, 
"who  died  a  widow,  without  child  or  parent,  intestate," 
were  granted  to  Mary  Ann  Sherry,  wife  of  Henry  Sherry, 
"the  natural  and  lawful  sister,  and  one  of  the  next  of  kin  of 
the  said  deceased,"  on  the  12th  of  September,  1873,  and 
that  a  notice,  of  which  the  following  is  a  copy,  was 
published  in  the  London  ^Gazette  and  in  the  Times  [251 
and  one  other  London  newspaper,  on  or  about  the  day  of 
its  date : 

Sarah  Gayler,  widow  (formerly  Sarah  Newton,  widow), 
deceased. 

Pursuant  to  the  act  of  Parliament  22  &  23  Vict.  c.  35,  in- 
tituled "An  act  to  further  amend  the  law  of  property  and 
to  relieve  trustees,"  notice  is  hereby  given  that  all  creditors 
and  other  persons  haiving  any  claims  or  demands  against  or 
upon  the  estate  of  Sarah  Gayler,  late  of  No.  1  Temple  Street, 
Queen's  Road,  Dalston,in  the  county  of  Middlesex,  widow, 
deceased,  formerly  Sarah  Newton,  widow  (who  died  on  the 
27th  day  of  February,  1871,  and  of  whose  personal  estate 
and  effects  letters  oi  administration  were  granted  by  the 
the  Principal  Registry  of  Her  Majesty's  Court  of  Probate  on 
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the  12th  day  of  September,  1873,  to  Mary  Ann  Sherry,  the 
wife  of  Henry  Sherry,  of  No.  6  Devonshire  Place,  London 
Fields,  Hackney,  in  the  county  of  Middlesex,  shoemaker, 
the  natural  and  lawful  sister  and  one.  of  the  next  of  kin  of 
the  said  deceased,  are  hereby  required  to  send  in  full  par- 
ticulars and  proof  of  their  claims  or  demands  upon  the 
estate  of  the  said  deceased,  to  the  said  Mary  Ann  Sherry,  at 
the  office  of  her  solicitor,  Mr.  Thomas  Angell,  situate  at 
No.  27  Grresham  Street,  in  the  city  of  London,  on  or  before 
the  24th  day  of  November,  1873,  or  in  default  thereof  the 
said  Mary  Ann  Sherry  will  at  the  expiration  of  that  time 
proceed  to  administer  the  estate  and  distribute  the  assets  of 
the  said  deceased  among  the  parties  entitled  thereto,  hav- 
ing regard  only  to  the  claims  and  demands  of  which  she  shall 
then  have  had  notice  ;  and  all  persons  indebted  to  the  estate 
of  the  said  Sarah  Gayler,  widow,  deceased,  are  hereby  re- 
quired to  pay  the  amount  of  their  respective  debts  to  the 
said  Mary  Ann  Sherry  forthwith.  Dated  this  24th  day  of 
September,  1873. 

The  plaintiff,  who  was  the  daughter  of  Sarah  Gayler  by 
her  first  husband,  left  her  home  m  April,  1857  (being  then 
about  seventeen  years  of  age),  and,  without  her  mother's 
knowledge,  without  communicating  her  address  to  any  one 
connected  with  her,  and  under  an  assumed  name,  went  to 
the  United  States.  In  May,  1871,  she  returned  to  this 
country,  and,  after  fruitless  inquiries  after  her  mother  (who 
had  changed  her  residence  and  had  married  Gayler),  re- 
turned to  the  United  States  in  the  following  July.  In  March, 
1874,  the  plaintiff  again  came  to  England,  when  she  for  the 
first  time  discovered  that  her  mother  was  dead,  and  that 
Mrs.  Sherry  (who  was  a  sister  of  her  mother)  had  obtained 
letters  of  administration  and  had  divided  the  proceeds 
of  her  mother's  estate  between  a  Mrs.  Messenger  and  Mr. 
George  Dawkins  (another  sister  and  a  brother  of  the  intes- 
tate) and  herself.  The  plaintiff  thereupon,  pursuant  to  an 
order  of  the  Court  of  Probate  dated  the  16th  of  December, 
1874,  under  s.  83  of  the  Court  of  Probate  Act,  1867  (20  & 
21  Vict.  c.  77),  obtained  a  revocation  of  the  letters  of 
252]  *administration  granted  to  Mary  Ann  Sherry,  and  a 
grant  of  letters  of  administration  to  herself  as  the  daughter 
and  only  next  of  kin  of  the  intestate;  and,  finding  that  all 
the  assets  of  the  intestate  (amounting  to  £263)  had  been 
disposed  of  in  the  manner  above  mentioned,  got  an  assign- 
ment of  the  administration  bond,  and  brought  this  action 
against  the  sureties. 
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The  plaintiff  swore  that  the  advertisements  published  by 
Mary  Ann  Sherry  never  came  to  her  knowledge.  There 
was  np  evidence  to  show  that  Mrs.  Sherry  knew  that  the 
plaintiff  was  living  until  after  her  second  return  to  this 
country,  in  1874. 

It  was  contended  on  the  part  of  the  plaintiff  that  s.  29  of 
22  &  23  Vict.  c.  36  was  not  intended  to  apply  to  persons 
claiming  as  next  of  kin,  but  only  to  persons  claiming  as 
creditors  or  quasi  creditors,  and  that  the  advertisements 
issued  were  not  such  as  to  satisfy  the  terms  of  that  section. 

The  learned  judge  directed  a  verdict  for  the  plaintiff  for 
£263  upon  all  the  issues  of  fact  except  the  issues  on  the 
fourth  and  fifth  pleas,  reserving  leave  to  the  defendants  to 
move  to  enter  a  verdict  for  them,  if  the  court  should  be  of 
opinion  that  the  other  pleas  were  proved. 

Lumley  SmitJi  in  the  last  Michaelmas  sittings  obtained  a 
rule  to  enter  a  verdict  for  the  defendants  on  the  sixth, 
seventh,  eighth,  and  ninth  pleas,  on  the  ground  that  those 
pleas  were  proved. 

Reid  {Day^  Q.C.,  with  him  J  showed  cause  and  supported 
the  demurrers  :  The  rights  oi  an  assignee  of  a  bond  under 
the  statute  are  defined  in  Sandry  v.  Michel  (*V 

[Bbett,  J.:  The  real  question  is  whether  tne  eighth  plea 
was  proved.] 

The  plea  is  founded  upon  s.  29  of  22  &  23  Vict.  c.  35, 
which  enacts  that,  "where  an  executor  or  administrator 
shall  have  given  such  or  the  like  notices  as  in  the  opinion 
of  the  court  in  which  such  executor  or  administmtor  is 
sought  to  be  charged  would  have  been  given  by  the  Court  of 
Chancery  in  an  administration  suit,  for  creditors  and  others 
to  send  in  to  the  executor  or  administrator  their  claims 
against  the  testator  or  intestate,  such  executor  or  adminis- 
trator shall  at  the  expiration  of  the  time  named  in  the 
*8aid  notices  or  the  last  of  the  said  notices  for  sending  [253 
in  such  claims,  be  at  liberty  to  distribute  the  assets  of  the 
testator  or  intestate,  or  any  part  thereof,  amongst  the  parties 
entitled  thereto,  having  regard  to  the  claims  of  which  such 
executor  or  administrator  has  then  notice,  and  shall  not  be 
liable  for  the  assets  or  any  part  thereof  so  distributed  to  any 
person  of  whose  claim  such  executor  or  administrator  shall 
not  have  had  notice  at  the  time  of  distribution  of  the  said 
assets  or  a  part  thereof,  as  the  case  may  be ;  but  nothing  in 
the  present  act  contained  shall  prejudice  the  right  of  any 
creditor  to  follow  the  assets  or  any  part  thereof  into  the 
hands  of  a  person  or  persons  who  may  have  received  the 

(')  3  B.  &  S.,  405;  ^2  L.  J.  (Q.B.),  U)0. 

16  Eng.  Ekp.  6(5 
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same  respectively."  The  object  of  the  statute  was  to  relieve 
executors  and  administrators  against  the  claims  of  creditors, 
provided  they  give  such  notices  as  the  Court  of  Chancery 
would  req  uire  to  be  given  in  an  administration  suit :  see 
2  Wms.  Ex.,  7th  ed.,  1355 ;  Daniell' s  Chancery  Pr.,  6tti  ed., 
1091,  1092, 1110.  In  Wood  v.  WeigMman  {'),  Lord  Romilly, 
M.R.,  says  :  *'The  29th  section  of  the  act  is  only  a  protec- 
tion to  executors  who  have  given  '  such  or  the  like  notices 
as  would  have  been  given  by  the  Court  of  Chancery  in  an 
administration  suit."  Now,  these  executors  have  only 
caused  advertisements  to  be  inserted  in  local  newspapers, 
which  is  insufficient.  In  this  court  we  never  allow  an  estate 
to  be  distributed  without  notice  being  inserted  in  the  Lon- 
don Grazette,  and  generally  we  require  an  advertisement  to 
be  inserted  in  the  Times.  When  an  estate  is  administered 
of  a  testator  in  the  country,  the  notice  is  also  inserted  in 
some  newspaper  having  a  local  circulation  in  the  neighbor- 
hood." Here,  the  advertisements  were  published  only  in 
London.  Mrs.  Sherry  did  not  say  that  she  was  not  aware 
that  the  daughter  was  alive. 

[Brett,  J. :  A  girl  of  seventeen  runs  away  from  her  home, 
changes  her  name,  and  goes  to  America  without  communi- 
cating with  her  family,  and  stays  away  for  sixteen  years. 
Advertisements  are  inserted  in  the  London  Grazette  and  in 
London  newspapers.  She  makes  no  claim.  Is  not  that 
some  evidence  from  which  it  might  reasonably  be  assumed 
that  she  was  not  living?] 

The  advertisements  were  for  creditors,  not  for  next  of  kin. 

[Brett,  J.:  They  are  addressed  to  ''creditors  and  other 
254]  *persons  having  claims  against  the  estate :"  and  they 
follow  the  very  terms  used  in  s.  29  of  22  &  23  Vict.  c.  35.] 

The  statute,  at  all  events,  does  not  discharge  the  sureties  in 
the  bond.     There  was  no  evidence  to  support  the  ninth  plea. 

Lumley  Smithy  contra.  It  may  be  conceded  that  there 
was- not  evidence  enough  to  support  the  ninth  plea.  The 
defendants,  however,  are  clearly  entitled  to  a  veraict  on  the 
sixth  and  eighth  pleas.  If  the  estate  has  been  administered 
according  to  law,  that  is  all  that  the  statute  requires :  the 
bond  is  satisfied.  The  real  question  is  whether  the  plaintiff 
is  not  estopped  by  her  own  conduct  from  enforcing  the  pen- 
alty of  the  bond  against  the  sureties-  She  left  her  home  in 
1857,  being  then  about  seventeen  years  of  age.  She  remained 
in  London  about  two  years,  and  then,  having  changed  her 
name,  she  went  to  America,  and  was  heard  of  no  more  by 
any  member  of  her  family  until  1874,  which  was  some  months 

0)  Lnw  Rep..,  13  Eq.,  434,436. 
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after  the  assets  of  the  intestate  had  been  distributed  in  a  due 
course  of  administration.  • 

[Brett,  J.:  How  can  we  say  that  the  eighth  plea  was 
proved,  when  neither  party  asked  to  have  the  c[uestion  left 
to  the  jury?  We  cannot  assume  that  Mrs.  Sherry,  the  ad- 
ministratrix, had  no  notice  that  her  niece  was  living.  The 
case  must  go  down  again.] 

[After  some  discussion,  it  was  arranged,  inasmuch  as 
neither  party  was  desirous  of  incurring  the  expense  of  a  new 
trial,  that  Mrs.  Sherry  should  be  examined  and  cross-exam- 
ined before  a  judge  at  chambers  as  to  whether  or  not  she 
was  aware  of  lier  niece's  existence  at  the  time  the  assets 
were  distributed  by  her,  and  that  the  decision  of  the  rule 
and  of  the  demurrers  should  abide  the  result  of  the  learned 
judge's  report.] 

Brett,  J.:  We  are  not  called  upon  to  decide  as  to  the 
validity  of  the  ninth  plea :  it  being  admitted  that  there  was 
no  evidence  in  support  of  that  plea,  the  verdict  on  that  issue 
was  rightly  found  for  the  plaintiff.  As  to  the  eighth  plea, 
the  question  is  whether  that  is  a  good  plea ;  and  that  de- 
pends upon  whether  or  not  the  case  of  an  administrator 
with  regard  to  claims  of  next  of  kin  is  within  the  29th  sec- 
tion of  22  &  23  Vict.  c.  35.  The  title  of  the  statute  is  "An 
act  to  further  amend  the  law  of  property  and  to  *re-  [255 
lieve  triistees."  Beyond  doubt  executors  and  administrators 
were  intended  to  be  protected  by  it.  The  question  here  is 
whether  the  administrator  is  protected  where  he  has  literally 
followed  the  directions  contained  in  that  section.  The 
enactment  in  substance  is,  that,  where  an  executor  or  ad- 
ministrator shall  have  given  such  or  the  like  notices  as 
would  have  been  given  by  the  Court  of  Chancery  in  an  ad- 
ministration suit,  for  creditors  and  others  to  send  in  their 
claims  against  the  estate  of  the,  testator  or  intestate,  such 
executor  or  administrator  shall,  at  the  expiration  of  the 
time  named  in  the  notices  for  sending  in  such  claims,  be  at 
liberty  to  distribute  the  assets  of  the  testator  or  intestate 
aniongst  the  parties  entitled  thereto,  having  regard  to  the 
claims  of  which  such  executor  or  administrator  has  then 
notice,  and  shall  not  be  liable  for  the  assets  so  distributed 
to  any  person  of  whose  claim  he  shall  not  have  had  notice 
at  the  time  of  distribution  of  the  said  assets.  It  was  argued 
by  Mr.  Reid  that  that  section  is  confined  to  the  claims  of 
creditors,  and  that  next  of  kin  are  not  comprised  within  the 
general  words  ''and  others."  The  words,  however,  are 
large  enough  to  embrace  next  of  kin.  The  executor  or 
administrator  is  to  be  at  liberty  to  distribute  the  assets 
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amongst  the  parties  entitled  thereto,  having  regard  to  t?i€ 
claims  of  wliiqji  he  has  then  notice ;  and  he  is  not  to  be 
liable  to  any  person  of  whose  claim  he  shall  not  have  had 
notice  at  the  time  of  distribution.  Then  follows  a  proviso 
that  nothing  in  the  act  contained  shall  prejudice  the  right 
of  any  creditor  or  claimant  to  follow  the  assets  into  the 
hands  of  the  person  or  persons  who  may  have  received  the 
same.  It  seems  to  me  that  the  enactment  was  made  for 
the  protection  of  administrators.  Now,  the  danger  to  the 
administrator  of  a  claim  by  a  next  of  kin  being  preferred 
after  a  distribution  of  assets  is  equally  great  as  that  of  a 
claim  by  a  creditor:  and,  giving  to  the  words  their  ordinary 
construction,  it  seems  to  me  that  he  was  intended  to  be  pro- 
tected against  the  one  as  well  as  against  the  other,  provided 
he  followed  the  course  pointed  out  by^  s.  29  ;  in  other  words, 
that  that  section  includes  next  of  kin  as  creditors  of  the 
intestate.     If  so,  the  plea  is  a  good  one. 

The  next  question  is  whether  the  administratrix  has  in 
this  case  followed  the  directions  of  the  statute.  She  did 
advertise :  but  it  is  said  that  she  did  not  advertise  in  the 
256]  manner  required  by  s.  29,  *because  the  notices  did 
not  in  terms  call  upon  the  next  of  kin  to  come  in  and  claim. 
The  advertisement,  however,  follows  the  very  words  of  the 
statute,  and  gives  notice  ''  that  all  creditors  and  other  per- 
sons having  any  claims  or  demands  against  or  upon"  the 
estate  of  the  intestate,  are  required  "to  send  in  full  partic- 
ulars and  proof  of  their  claiTns  or  demands  upon  the  estate 
of  the  deceased"  by  a  given  day.  It  seems  to  me  that  that 
was  a  sufficient  notice  to  include  a  person  having  a  claim  as 
next  of  kin.  Then  it  is  said  that  the  notice  was  not  pub- 
lished in  all  necessary  places.  In  dealing  with  this  matter, 
I  wish  to  be  very  guarded.  I  agree  with  Mr.  Reid,  that 
it  is  important  that  the  estates  of  intestates  should  not  be 
distributed  without  every  reasonable  means  being  taking  to 
give  notice  to  all  who  may  have  claims,  whether  as  cred- 
itors or  otherwise.  Save  in  some  exceptional  cases,  it  is 
usual  to  confine  these  notices  to  the  London  Gazette  and 
somelEnglish  newspapers.  If,  however,  there  be  any  reason- 
able ground  for  supposing  that  there  is  a  claimant  residing 
in  a  foreign  country  or  in  one  of  our  colonies,  the  notice 
should  be  advertised  there  also.  Therefore,  if  the  adminis- 
tratrix here  had  any  reasonable  ground  for  believing  that 
the  daughter  of  Mrs.  Gayler  was  alive  in  America,  she 
ought  to  have  advertised  in  some  newspaper  or  newspa- 
pers there.  But,  seeing  the  unpleasant  circumstances  un- 
der which  she  left  lier  family,  having  changed  her  name 
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and  gone  abroad,  and  there  being  no  evidence  that  the  ad- 
ministratrix had  reason  to  believe  that  she  was  in  America, 
I  think  the  advertisements  were  not  improperly  confined  to 
this  country. 

Then  comes  the  question  whether  the  administratrix  had 
notice  before  she  distributed  the  assets  that  her  niece  was 
alive.  There  certainly  was  evidence  upon  which  a  jury 
might  reasonably  have  found  that  she  had  no  notice.  I  feel 
it  to  be  so  important  that  persons  having  claims  against 
the  estates  of  testators  or  intestates  should  not  upon  light 
grounds  be  shut  out  from  the  opportunity  of  asserting  them, 
that  I  should  have  been  inclined  to  send  this  matter  back 
to  be  ascertained  by  a  jury,  had  it  not  been  the  wish  of 
both  sides  that  that  expense  should  be  avoided.  Under 
these  circumstances,  my  Brother  Lindley  will  consent  to 
have  the  administratrix,  and  her  only,  examined  before 
him.  And,  if  he  reports  to  us  that  he  is  satisfied  that  she 
had  no  such  notice,  the  *verdict  will  be  for  the  de-  [257 
fendant ;  if  otherwise,  the  verdict  for  the  plaintiff  will  stand. 

Archibald,  J.:  I  wtll  only  add  as  to  the  eighth  plea 
and  the  statute  upon  which  it  is  founded,  that  I  think  s.  29 
is  not  to  be  read  in  the  limited  sense  suggested  by  Mr.  Reid. 
The  earlier  part  is  plainly  intended  for  the  protection  of 
executors  and  admiuistrators,  and  to  enable  them  safely  to 
make  a  distribution  of  their  testator's  or  intestate's  estate 
in  a  reasonable  time.  At  one  time  I  was  inclined  to  think 
there  was  some  substance  in  the  distinction  suggested  be- 
tween creditors  and  persons  claiming  as  next  of  kin.  But, 
upon  the  whole,  I  think  the  section  was  intended  to  embrace 
all  classes  of  claims,  especially  when  I  find  in  the  proviso 
at  the  end  the  word  "claimant"  added  to  ''creditor."  The 
reason  of  the  statute  is  as  applicable  to  claims  to  distrib- 
utive shares  of  the  assets  as  to  claims  for  debts  and  de- 
mands in  the  nature  of  debts.  The  same  need  of  protection 
existed  as  to  the  one  as  it  did  as  to  the  other.  As  to  the 
fonn  of  the  advertisements,  I  entirely  agree  with  my 
Brother  Brett.  I  also  agree  with  him  as  to  tlie  importance 
of  their  being  circulated  in  such  a  manner  as  to  give  all 
parties  interested  every  reasonable  notice  to  come  in  and 
claim.  Whether  the  notice  was  properly  advertised  or  not 
is  a  question  of  degree,  and  depend^  upon  whether  under 
the  circumstances  of  each  particular  case  such  reasonable 
opportunity  has  been  given.  Here,  the  estate  to  be  admin- 
istered was  in  England :  the  family  were  all  English :  and 
all  that  seems  to  have  been  known  of  the  claimant  was, 
that  she  had  changed  her  name  and  gone  away  from  home, 
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and  had  not  been  heard  of  for  several  years.  There  was  in 
my  opinion  no  necessity  for  advertising  otherwise  than  in 
the  London  Gazette  and  in  the  English  newspapers.  Upon 
the  whole,  I  think  the  course  proposed  by  my  Brother 
Brett  is  the  reasonable  and  proper  one. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  As  to  the  ques- 
tion on  the  application  of  s.  29  of  22  &  23  Vict.  c.  35  to 
claims  by  next  of  kin,  it  seems  to  me  that  it  would  be  put- 
ting too  narrow  a  construction  upon  that  enactment  to  hold 
it  to  be  confined  to  persons  claiming  to  be  creditors.  The 
real  object  of  the  section  was  this,  not  merely  to  secure  an 
258]  indemnity  to  executors  and  administrators,  *but  for 
the  benefit  also  of  persons  having  claims  against  the  estates 
of  deceased  persons,  by  enabling  the  executor  or  adminis- 
trator to  administer  the  estate  without  the  expense  and 
delay  of  a  Chancery  suit.  If  proper  advertisements  are 
issued  for  "  creditors  and  others  (that  is,  persons  having 
claims  upon  the  assets,  whether  as  creditors  or  otherwise, ) 
to  come  in  and  substantiate  their  claims,  the  executor  or 
administrator  is  not  liable  for  parting  with  the  assets  in  a 
due  course  of  administration  amongst  those  of  whose  claims 
he  has  notice.  If,  therefore,  this  had  been  a  claim  against 
the  administratrix  herself,  I  think  she  would  have  been  pro- 
tected by  the  act.  Then  remains  the  question  raised  by 
the  demurrer  to  the  eighth  plea,  viz.,  w nether  the  statute 
applies  to  actions  on  administration  bonds  against  the 
sureties.  If  this  demurrer  were  to  succeed,  the  result  would 
be  that  the  defendants  would  have  recourse  over  against  the 
administratrix.  I  cannot  think  that  would  be  a  result  that 
could  have  been  contemplated  by  the  Legislature.  Looking 
at  the  language  of  22  &  23  Vict.  c.  35,  s.  29,  I  think  the 
form  of  the  notice  was  sufficient.  As  to  the  places  where 
the  advertisements  were  published,  that  will  depend  upon 
what  may  appear  upon  tne  inquiry  which  is  to  take  place 
before  me. 

Cur,  adv,  wU. 

Feb.  26.  LiNDLEY,  J.:  This  case  stood  over  for  tli6 
examination  and  cross-examination  of  the  administratrix 
before  me  as  to  whether  or  not,  at  the  time  she  parted  with 
the  assets,  she  had  notice  or  knowledge  that  the  claimant, 
the  daughter  of  the  intestate,  was  living.  That  examina- 
tion and  the  documents  which  were  produced  before  me 
satisfied  me  that  she  was  not  aware  that  her  niece  was  then 
living.  The  court  having  already  decided  that  the  advertise- 
ment issued  by  the  administratrix  was  sufficient  in  form  and 
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properly  published,  the  rule  will  be  absolute  to  enter  a 
verdict  for  the  defendants  on  the  sixth,  seventh,  and  eighth 
pleas ;  and  there  will  also  be  judgment  for  the  defendants 
on  the  demurrer. 

Rule  accordingly. 

Solicitors  for  plaintiff  :   Wriglity  Bonner  &  Wright. 

Solicitor  for  defendants :  F.  W.  Imbert  Terry. 

Where  a  statute  provides  that  execu-  They  should  require  the  presentation 
tors  or  administrators,  may  publish  a  to  t^iemselves,  and  not  to  a  third  person  : 
notice  requiring  creditors  to  exhibit  Hardy  v.  Ames,  47  Barb.,  413  ;  Mur- 
their  claims  against  the  deceased  to  ray  v.  Smith,  9  Bosw. ,  689. 
such  "executor  or  administrator  at  the  See Gansevoort^).  Nelson,  6 Hill,  389  ; 
place  of  his  residence  or  transaction  of  and  see  to  the  contrary  Hoyt  D.  Bon- 
business"  a  notice  requiring  creditors  nett,  58  Barb.,  629,  644;  Dayton  on 
to  present  their  claims  to  **B."  an  at-  Surrogates,  (3d  ed.),  383^. 
tomey,  at   his   office,   is  insufficient. 


[1  Common  Pleas  Division,  266.] 
AprU  26,  1876. 

*Blacklock  V.  DoBiE  and  Another.  [265 

lUeffid  Agreement — Fraud  on  Creditors — Assignment  of  Debtor's  Estate  for  (lie  Benefit 
of  Creditors — Bankruptcy. 

Declaration  for  breach  of  an  agreement,  whereby,  in  consideration  that  the  plain- 
tiff would  assign  all  his  estate  to  the  defendants,  two  of  his  creditors,  as  trustees  for 
the  equal  benefit  of  all  his  creditors,  and  would  disclose  to  the  defendants  all  his 
estate,  the  defendants  promised,  upon  the  realization  of  his  estate,  to  return  and  pay 
to  the  plaintiff  £50  : 

Heldf  on  motion  in  arrest  of  judgment,  that  the  declaration  was  bad,  inasmuch  as 
the  aCTeement  therein  set  forth,  being  made  without  the  consent  of  the  creditors, 
was  illegal  as  a  fraud  on  their  rights. 

Declaration  set  forth  an  agreement  that,  in  considera- 
tion that  the  plaintiff  would  execute  to  the  defendants,  as 
trustees  for  tie  plaintiff's  creditors,  an  assignment  of  all 
his  estate  and  effects  upon  trust  for  the  equal  benefit  of  all 
his  creditors,  the  defendants  being  themselves  creditors  of 
the  plaintiff,  and  would  make  to  the  defendants  a  full  dis- 
closure of  all  his  estate  and  effects,  the  defendants  promised 
the  plaintiff  that  upon  the  realization  of  his  said  estate  and 
effects  they  would  return  and  pay  to  the  plaintiff  the  sum 

of  £50.  y^  y 

Averment  of  performance  of  all  conditions  precedent. 

Breach,  non-payment  of  the  £50. 

The  further  pleadings  are  immaterial  to  the  point  now 
reported. 

The  verdict  at  the  trial  passed  for  the  plaintiff,  and  a  rule 
was  afterwards  obtained  to  arrest  the  judgment  on  the 
ground  that  the  agreement  set  out  in  the  declaration  was 
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illegal,  immoral  and  cont^raiy  to  the  policy  of  the  bahk- 
ruptcy  law. 

Bhortt  showed  cause :  There  is  nothing  to  show  that  this 
*agreement  was  in  any  way  a  fraud  on  the  creditors,  which 
is  the  only  kind  of  illegality  that  can  be  in  question. 
There  was  no  plea  of  fraud  or  illegality,  and  there  is  no 
finding  of  fraud  in  fact.  The  substance  of  the  transaction  is 
sfmply  that  the  debtor  gives  away  all  his  property  for  the 
benefit  of  his  creditors  with  a  certain  exception.  There  is 
nothing  to  show  that  any  release  was  procured,  or  that  he 
does  not  still  remain  liable  to  his  creditors  for  any  amount 
266]  *of  debts  unpaid.  Moreover  it  is  quite  consistent 
with  the  declaration  that  the  creditors  were  all  in  fact  paid 
in  f  uU. 

[He  cited  Shaw  v.  Beck{^).'] 

Oully^  in  support  of  the  rule,  was  not  called  upon. 

Lord  CoLERiDaE,  C.  J. :  I  am  of  opinion  that  this  declara- 
tion is  bad,  and  the  judgment  must  be  arrested.  It  appears 
on  the  face  of  the  agreement  that  the  realization  of  the  whole 
of  the  estate  for  the  benefit  of  the  creditors  was  necessary 
in  order  to  defray  the  plaintiffs  debts,  and  yet  it  stipulates 
for  a  return  of  £50  to  plaintiflF  by  the  trustees  as  the  con- 
sideration for  the  giving  up  of  the  estate.  It  seems  to  me 
that  such  an  agreement  is  a  fraud  on  the  creditors  under 
the  bankruptcy  laws. 

Brett,  J.:  I  am  of  the  same  opinion.  This  agreement 
appears  to  me  to  disclose  one  of  the  most  ordinary  fmuds 
that  are  attempted  to  be  committed,  viz.,  an  arrangement 
with  a  friendly  creditor  by  which  there  appears  to  be  a 
handing  over  of  all  the  property  for  the  benefit  of  the 
creditors,  whereas  a  part  oi  it  is  kept  back. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  It  seems  to  me 
clear  that  this  agreement  was  illegal.  The  natural  effect 
would  be  that  what  purported  to  be  an  assignment  of  all  the 
estate  would  be  all  that  would  come  to  the  knowledge  of  the 
creditors,  whilst  there  was  in  truth  a  secret  bargain  that  a 
part  of  the  estate  should  be  kept  back. 

Rule  absolute. 

Solicitors  for  plaintiff :  Milward  &  Whitehead^  for  Car- 
ruthers. 
Solicitors  for  defendants :   Venn  <fc  Son. 

(')  8  Ex.,  892. 
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[1  Exchequer  Division,  66.] 
Jan.  11,  1876. 

*KiRK,  Executor,  &c.,  v.  Gregory  and  Wife.     [55 

TretpasH — Asportation — Oood*  of  Dececaed — Executor. 

A  near  relative  of  a  deceased  person  being  in  the  honse  at  the  death,  removed 
Bome  iewelry  of  the  deceased  from  one  room  to  another,  the  executor  having 
brougnt  trespass  for  this  asportation,  the  jury  found  that  the  defendant  removed  the 
goods  honafidt  for  their  preservation : 

Hdd,  that  this  was  no  answer  to  the  action. 

Semble,  per  Bramwell  and  Amphlett,  BB.,  that  If  the  defendant  had  proved  not 
merely  that  the  interference  was  made  bona  fide  for  the  preservation  of  the  goods, 
but  that  it  was  reasonabU'  necessary,  and  that  it  was  carried  out  in  a  reasonable  man- 
ner, this  would  have  constituted  a  good  defence. 

The  first  count  of  the  declaration  alleged  that  the  female 
defendant  converted  to  her  own  use  certain  jewelry  and 
diamond  rings,  the  property  of  the  plaintiff  as  executor. 

The  second  count  alleged  a  trespass  by  the  female  defen- 
dant, of  the  same  goods. 

16  Eng.  Rep.  67 
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Pleas :  1.  Not  guilty ;  2.  That  the  goods  were  not  the 
goods  of  the  plaintiff  as  executor.     Issue  thereon. 

At  the  trial  before  Bramwell,  B.,  in  Middlesex,  on  the 
11th  of  May,  1875,  the  following  facts  were  proved :  The 
plaintiffs  testator  died  in  July,  1874,  in  his  own  house  while 
in  a  state  of  delirium  tremens.  His  attendants  and  others 
56 J  were  feasting  and  *drinking  in  the  house.  The  female 
defendant,  who  w^as  the  wife  of  the  testator's  brother,  im- 
mediately after  the  death,  took  out  of  an  unlocked  draw^er 
in  the  room  where  the  testator  died  some  diamond  rings  and 
jewehy  belonging  to  the  testator,  and  (as  she  said)  placed 
them  with  a  watch  of  the  testator's  in  a  box,  and  put  the 
box  into  a  cupboard  in  another  room  for  safety.  The  box 
and  cupboard  were  unlocked.  The  plain  tifi  on  being  in- 
formed, fpund  the  watch,  but  the  rings  and  jewelry  were 
missing  and  had  never  been  found. 

The  learned  judge  ruled  that  there  was  no  evidence  of  a 
conversion;  but — the  plaintiffs  counsel  insisting  that  he 
was  entitled  to  a  verdict  on  the  count  in  trespass — left  to 
the  jury  the  question,  whether  the  female  defendant  had 
put  the  things  away  bona  fide  for  the  purpose  of  preserving 
them?  The  jury  answered  the  question  in  the  aflSrmative, 
and  the  learned  judge  thereupon  directed  the  verdict  to  bo 
entered  for  the  defendants,  giving  leave  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him  for  1^.  damages  on  the 
count  in  trespass;  the  defendants  to  have  liberty  to  add 
any  plea  of  justification  which  the  facts  would  support; 
neither  party  to  appeal  from  the  decision  of  the  court. 

A  rule  nisi  having  been  obtained  for  a  new  trial  on  the 
ground  of  misdirection,  in  that  the  learned  judge  ought  to 
have  asked  the  jury  not  only  whether  Mrs.  Gregory  put  the 
rings  into  the  cupboard  for  their  preservation,  but  also 
whether  it  was  reasonable  for  her  to  do  so,  and  whether  it 
was  negligent ;  or  to  enter  a  verdict  for  the  plaintiff  for  l.s., 
pursuant  to  leave  reserved,  if  the  court  should  be  of  opinion 
that  on  the  facts  proved  the  plaintiff  was  entitled  to  a  ver- 
dict on  the  trespass  count  for  nominal  damages  only. 

Anstie^  for  the  defendants,  showed  cause:  To  constitute 
a  trespass,  there  must  be  a  wrongful  taking ;  here  there  was 
none  such.  To  find  and  take  possession  of  lost  goods  is  no 
trespass,  as  is  shown  by  the  action  of  trover,  which  was  in- 
vented to  suit  the  case  of  the  defendant  having  come  law- 
fully into  the  possession  of  the  plaintiffs  goods,  and  was 
based  on  the  fiction  of  his  having  found  them.  The  goods 
of  a  person  lately  deceased  are  in  a  similar  position.  Ordi- 
narily, as  in  the  present  case,  it  is  not  known  at  that  time 
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who  is  the  executor,  or  whether  there  is  any  executor  at  all. 
If  there  is  no  executor,  the  property  is  in  the  Judge  Ordi- 
nary *until  letters  of  administration  are  granted ;  even  [57 
if  there  is  an  executor  and  he  is  known,  an  interval  of  time 
must  elapse  before  he  can  take  possession.     For  practical 

{purposes,  therefore,  except  in  the  rare  case  of  an  executor 
laving  been  appointed,  being  known  and  being  on  the  spot, 
the  goods  of  a  person  lately  deceased,  are  in  the  same  posi- 
tion as  lost  goods ;  there  is  either  no  o\Yner  known,  or  none 
capable  of  exercising  an  owners  rights.  But  if  the  plain- 
tilFs  view  is  right  the  absurd  consequence  follows  that, 
under  these  circumstances,  every  act  done  upon  the  goods  of 
the  deceased  or  in  his  premises  is  a  trespass.  Ifj  however, 
such  acts  are  not  necessarily  trespasses,  they  become  such 
only  by  not  being  done  bona  fide;  want  of  care  or  reason- 
ableness cannot  make  an  act  a  trespass  which  is  not  other- 
wise such,  but  a  dishonest  intention  may.  Here  the  act  was 
done  bona  fide  for  the  preservation  of  the  goods.  This,  un- 
der such  circumstances,  is  the  subject  of  a  natural  though 
not  a  legal  obligation,  and  the  quality  of  the  act  in  this 
view  is  determined  by  its  purpose  and  not  by  its  prudence. 
If  the  act  were  done  negligently,  it  would  afford  ground  for 
a  distinct  form  of  action,  as  in  the  case  of  an  involuntary 
bailee,  and  the  gist  of  the  action  would  not  be  trespass  but 
negligence.  But  that  is  not  the  form  of  the  present  action, 
nor  was  that  issue  ever  presented  to  the  jury. 

CavCy  Q.C.  (^Horace  Smith  with  him),  for  the  plaintiff: 
Removing  the  goods  from  the  drawer  was  an  asportation, 
and  it  would  be  no  answer  to  say  that  the  things  would 
otherwise  have  been  lost,  even  if  the  defendants  had  thereby 
saved  them  instead  of  losing  them  as  they  did.  In  Bac. 
Abr.,  Trespass  E,  7th  ed.,  by  Gwillim  &  Dodd,  p.  671,  it  is 
said :  "If  J.  S.  take  the  goods  of  J.  N.  to  prevent  them  from 
being  stolen  or  spoiled,  an  action  of  trespass  lies ;  because 
the  loss  to  J.  N.  would  not,  if  either  ot  these  things  had 
happened,  have  been  irremediable.  But  if  the  goods  of 
J.  N.  are  in  danger  of  being  destroyed  by  fire,  and  J.  S.,  in 
order  to  prevent  this,  take  them,  this  action  does  not  lie; 
because  the  loss  if  this  had  happened  would  have  been  irre- 
mediable." For  this  Bro.  Abr.  Tresp.,  pi.  213,  is  cited. 
See  also  Isa^c  v.  Clark  (*)  and  Reg.  v.  Thurborn  (*). 

*No  one  has  the  right  to  remove  a  testator's  goods  [58 
for  safety  pending  probate  or  the  grant  of  administration. 
That  the  goods  may  be  lost  or  destroyed  is  merely  an  excuse ; 
and  a  good  motive  is  no  justification  of  the  trespass.     In 

0)  2  Bulst,  806,  312;  1  RoU.  Rep.,  126,  180.  (»)  1  Den.  Cr.  0.,  887, 
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Fouldes  V.  Willoughby  ('),  approving  Bushel  v.  Miller  Q, 
the  turning  the  defendant's  horses  by  the  plaintiff  out  of  his 
ferry-boat  was  held  not  to  be  a  conversion,  as  there  was  no 
intent  to  appropriate  nor  any  change  in  the  quality  of  the 
chattel ;  but  it  was  assumed  in  the  judgments  that  the  plain- 
tiff might  have  maintained  trespass;  and  Alderson,  B., 
says :  '*' Scratching  the  panel  of  a  carriage  would  be  a  tres- 
pass." The  plaintiff  is  entitled  to  the  full  value  of  the 
goods,  and  there  must  be  a.  new  trial  on  the  ground  of  mis- 
direction. 

[^Anstie^  being  invited  by  the  court  to  elect  between  a  new 
trial  and  a  verdict  for  the  plaintiff  for  1^.  damages  without 
a  certificate  for  costs,  elected  the  verdict.] 

Bramwell,  B.:  This  rule  must  be  absolute  to  enter  a 
verdict  for  the  plaintiff  for  one  shilling.  If  there  were  a  rea- 
sonable hope  of  substantial  damages  being  recovered  there 
ought  to  be  a  new  trial,  but  all  tnat  Mr.  Cave  has  a  right 
to  IS,  I  think,  a  verdict  for  a  shilling.  There  has  clearly 
been  an  asportation  which  the  defendants  have  to  justify. 
Mr.  Anstie,  on .  their  behalf,  had  leave  to  add  any  plea  he 
thought  fit,  provided  it  was  a  good  plea.  Suppose  there 
were  a  plea  to  the  effect  that  the  owner  of  the  goods  was 
recently  dead,  the  executor  was  unknown,  no  one  was  in 
charge  of  the  house,  that  the  defendants  were  near  relations 
of  the  deceased  who  had  visited  him,  and  that  the  trespass 
in  question  was  a  necessary  removal  of  the  goods  for  their 
preservation  and  protection,  and  a  reasonable  step.  I  am 
inclined  to  think  this  would  be  a  good  plea.  The  law  can- 
not be  so  unreasonable  as  to  lay  down  that  a  person  cannot 
interfere  for  the  protection  of  such  thiiigs  as  rings  and  iew- 
elry  in  the  house  of  a  man  just  dead.  But  the  whole  of  the 
supposed  plea  was  not  proved.  ^  The  jury  found  that  the 
defendant  acted  bona  fide^  that  is  to  say,  that  the  articles 
were  removed  for  their  preservation ;  but  it  was  not  proved 
that  the  interference  was  reasonably  necessary,  that  is  to 
say,  that  the  things  were  in  a  position  to  require  the  inter- 
ference, and  that  the  interference  was  reasonably  carried 
59]  out.  Mr.  Anstie  ingeniously  *argued  that  the  re- 
sponsibility of  a  person  under  circumstances  of  this  kind  is 
really  a  question  of  negligence  and  not  of  trespass.  I  do 
not  think  it  is.  But  even  if  it  were,  it  was  not  shown  that 
the  goods  were  in  jeopatdy.  The  supposed  plea  has  not 
been  proved.  As  the  point  now  raised  bv  the  plaintiff  never 
went  to  the  jury,  the  defendants  would  be  entitled,  to  a  new 

0)  8  M.  A  W.,  540,  649.  O  1  Str.,  128. 
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trial ;  but  as  they  do  not  ask  for  it,  the  verdict  must  be  en- 
tered for  the  plaintiff  for  1.9.  damages. 

Cleasby,  B.:  I  am  of  the  same  opinion.  I  think  it  most 
important  to  guard  the  goods  of  a  deceased  person  from 
interference,  except  in  case  of  necessity.  Beyond  that,  I 
think,  no  intermeddling  ought  to  be  allowed.  Voluntary 
and  capricious  interference  should  be  altogether  forbidden. 

Ampjilett,  B.:  I  am  of  the  same  opinion.  I  should  be 
sorry  to  be  understood  to  mean  that  it  is  not  competent  to 
a  member  of  a  family  or  a  servant  of  the  house  to  interfere 
for  the  protection  of  the  property  of  a  deceased  person.  I 
think  they  would  be  fully  justified  in  putting  away  articles 
and  locking  them  up.  In  1  Williams  on  Executors,  7th 
ed.,  p.  261,  1  find  it  stated  in  reference  to  an  executor  de  son 
tort  that  *' there  are  many  acts  which  a  stranger  may  per- 
form without  incurring  the  hazard  of  being  involved  in  such 
an  executorship  ;  such  as  locking  up  the  goods  for  preser- 
vation, directing  the  funeral  in  a  manner  suitable  to  the 
estate  which  is  left,  and  defraying  the  expenses  of  such 
funeral  himself  or  out  of  the  deceased's  effects,  making  an 
inventory  of  his  property,  feeding  his  cattle,  repairing  his 
houses,  or  providing  necessaries  for  his  children  ;  for  these 
are  offices  merely  of  kindness  and  charity."  I  agree,  how- 
ever, with  my  learned  Brothers,  that  a  reasonble  necessity 
for  such  interference  must  be  shown.  That  question  not 
having  been  left  to  the  jury,  we  have  no  option  but  to  grant 
a  new  trial  or  direct  a  verdict  to  be  entered  for  the  plaintiff. 
I  agree  that  the  verdict  should  Ije  entered  for  the  plaintiff 
for  one  shilling. 

Rule  absolute  to  enter  the  verdict  for  \s. 

Solicitors  for  plaintiff :  Parker ^  Lee  &  Haddock. 
Solicitors  for  defendants :  Roger  son  &  Ford^  for  Carter^ 
Nottingham. 

See  3  Eng.  Rep.,  254  note  ;  10  Eng.  of  the  owner's  rights  sells  and  delivers 

liep.,  37  note  ;  14  Eng.  Rep.,  138,  177  them  to  a  third  person,  is  liable  to  the 

note.  owner  without  demand  ;  and  this,  al- 

It  is  not  necessary  to  the  maintenance  though  the  goods  were  never  in  his 

of  an  action  for  conversion,  by  reason  actual  possession  :  Pease  v.  Smith,  61 

of  a  wrongful  sale  of  a  plaintiff 's  goods,  N.Y.,  477,  affirming  5  Lansing,  519. 
to  show  that  defendants  exercised  con-        A  satesmaster  who  in  market  overt 

trol  over  the  property  with  knowledge  publicly  sells  and  afterwards  delivers 

of  plaintiff's  rights,  or  that  a  demand  a  stolen  bea.st — although  he  does  so  in- 

was  made  for  the  goods  while  they  *  nocently  and  in  the  ordinary  course  of 

were  in  defendants' possession.  his 'business — is  responsible  in  trover 

One  who,  having  purchased  stolen  to  the  true  owner  for  the  value  of  the 

goods  in  the  ordinary  course  of  busi-  beast :  Gauley  tJ.  Ijodwidge,  Irish  Law 

ness  in  good  faith,  before  knowledge  Rep.,  10  Com.  Law,  33. 
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[1  Exchequer  Division,  60.] 
Nov.  5,  1876. 

60]  *JoNES  V.  Adamson. 

Ship — Charterparty — Breach  of  Contract — DanuMfes — Proximate  Cause. 

.The  defendant  chartered  the  plain  tiff's  ship  upon  the  terms  that  she  should  go  to 
a  foreign  port  for  a  cargo,  and  "  there,  in  the  usual  and  accustomed  manner,  load  in 
her  regular  turn."  The  ship  went  to  the  port,  but  owing  if}  the  defendant's  default 
was  not  ready  when  her  turn  came,  and  was  consequently  detained  eleven  days. 
When  her  turn  came  round  again  she  was  ready,  but  the  wind  coming  on  to  blow, 
and  the  harbor  being  crowded,  the  harbor-master  refused  to  allow  the  ship  to  go  up 
*  to  load,  and  sh^  was  consequently  detained  three  days.  The  pl^ntiff  having  sued  on 
the  charterparty  claiming  damages  for  the  detention : 

Heldf  that  the  detention  for  the  three  days  was  the  legal  and  natural  consequence 
of  the  defendant's  default  in  not  having  the  ship  ready  for  the  first  turn,  and  that 
the  plaintiff  was  entitled  to  damages  in  respect  of  the  three  days  as  well  as  the 
eleven  days. 

This  was  an  action  for  breach  of  a  charterparty,  in  which 
the  plaintiff  claimed  damages  for  the  detention  of  his  ship 
by  tJie  charterer. 

At  the  trial  before  Huddleston,  B.,  at  the  Liverpool  Snm- 
mer  Assizes,  1875,  it  appeared  that  the  clause  in  the  charter- 
party  sued  on  was  that  the  ship  should  go  to  a  foreign  port 
for  a  cargo,  "and  there,  in  the  usual  and  accustomed  man- 
neJ",  load  in  her  regular  turn."  The  ship  went  to  the  port, 
but  when  her  turn  came  was  not  ready,  and  was  in  conse- 
quence detained  eleven  days  until  her  second  turn  came, 
when  the  ship  was  ready,  but  the  wind  having  come  on  to 
blow,  and  the  harbor  being  crowded,  the  harbor-master  would 
not  allow  the  ship  to  go  up  to  load,  and  she  was  conse- 
quently detained  three  days.  Tlie  defendant  endeavored  to 
prove  that  the  loss  of  the  first  turn  was  not  in  fact  caused 
by  the  defendant's  default;  and  contended,  that  even  if  it 
was,  still  he  was  not  liable  for  the  detention  during  the  last 
three  days,  which  was  caused  by  the  state  of  the  weather. 
The  jury  found  a  verdict  for  the  plaintiff  for  damages  in 
respect  of  fourteen  days'  detention,  leave  being  reserved  to 
the  defendant  to  move  to  reduce  the  verdict  by  £93  15^.,  the 
amount  of  damages  in  respect  of  tlie  last  three  davs. 

Benjamin,  Q.C.  {Foard  with  him),  for  the  defendant, 
61]  moved  *accordingly :  The  damages  for  the  detention 
during  the  last  three  days  are  too  remote :  they  are  not  the 
legal  and  natural  consequence  of  the  defendant's  default  in 
losing  the  first  turn.  The  proximate  cause  was  the  extra- 
ordinary state  of  the  weather,  and  the  refusal  of  the  harbor- 
master, over  whom  tlie  captain  had  no  authority,  and  for 
whose  acts  the  defendant  cannot  be  held  responsible. 
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Cleasby,  B.C):  There  must  be  no  rule.  The  detention 
for  the  three  days  ought  to  be  considered  as  part  of  the 
damages.  There  were  not  two  separate  delays,  but  one 
delay.  It  was  not  a  question  of  one  turn  or  two  turns,  but 
the  contract  was  that  the  ship  should  load  in  her  regular 
turn,  and  the  breach  of  it  caused  a  loss  of  fourteen  days. 
It  has  been  argued  that  the  defendant  is  not  responsible  for 
the  three  days,  because  the  detention  was  caused  by  events 
over  which  he  had  no  control.  But  I  do  not  agree  to  that. 
The  proximate  cause  of  the  detention  for  the  three  days 
was  the  default  of  the  defendant  in  not  performing  his  con- 
tract to  load  in  regular  turn,  and  not  any  great  catastrophe 
caused  by  vis  major. 

Amphlett,  B.,  concurred. 

Rvle  refused. 

Solicitors  for  plaintiff :  Chester^  Urquhart  &  Co.y  for  GUI 
&  Archer,  Liverpool. 

Solicitors  for  defendant :  Ji.  Miller  &  Wiggins. 

Q)  Kelly,  C.B.,  had  left  the  Court. 


^         [1  Exchequer  Division,  72.] 
Feb.  4,  1876. 

Quincey  v.  Sharpe  and  Another.  [72 

Statute  of  lAmitaiiona — AeknotoUd^meni — Bequest  for  an  Aecount. 

In  an  action  for  work  done,  the  plaintiff,  in  answer  to  a  plea  of  the  Statute  of 
Limitations,  put  in,  evidence  the  two  following  letters,  written  within  six  years  of 
the  commencement  of  the  action  by  the  defendant's  testator,  the  person  for  whom 
the  work  was  done,  to  the  plaintiff:  "  I  shall  be  obliged  to  you  to  sei^d  in  youf 
account,  made  up  to  Christmas  last.  I  shall  have  much  work  to  be  done  this  spring, 
but  cannot  eive  further  orders  till  this  be  done."  "  You  have  not  answered  my 
note.  I  again  beg  of  you  to  send  in  your  account,  as  I  particularly  require  it  in  the 
course  of  fliis  week :" 

Hdd,  that  they  amounted  to  a  promise  to  pay  the  balance  due  on  the  account,  and 
took  the  case  out  of  the  statute. 

This  was  an  action  for  work  done  during  his  lifetime  for 
John  Sharpe,  deceased,  the  testator  of  the  defendants,  who 
paid  money  into  court  as  to  a  part  of  the  claim,  and  as  to 
the  residue  pleaded  the  Statute  of  Limitations. 

At  the  tnal  before  Kelly,  C.B.,  at  the  sittings  in  Middle- 
sex in  Hilary  I*erm,  1875,  a  verdict  was  found  for  the  plain- 
tiff, with  leave  to  the  defendant  to  move  to  enter  a  nonsuit  on 
the  ground  that  the  Statute  of  Limitations  barred  the  claim. 

Tlie  plaintiff  relied  on  the  two  following  letters,  written 
to  him  by  the  testator,  as  an  acknowledgment  of  the  debt 
which  pi-eveuted  the  operation  of  the  statute. 
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''Mr.  Quincev,  Jan.  13,  1872. 

''Sir, — I  shall  be  obliged  to  you  to  send  in  your  account, 
made  up  to  Christmas  last. 

*'I  shall  have  much  work  to  be  done  this  spring,  but  can- 
not give  further  orders  until  this  be  done. 

"I  am,  sir,  your  humble  servapt, 
"J.  Sharpe." 

''Mr.  Quincey,  FebllUh,  1872. 

"Sir, — You  have  not  answered  my  note.  I  again  beg  of 
you  to  send  in  your  account,  as  I  particularly  require  it  in 
the  course  of  this  week,  to  oblige.         Sir,  yours,  &c., 

"J NO.  Sharpe." 

No  account  had,  in  fact,  been  sent  in,  in  compliance  with 
the  request  contained  in  these  letters. 

73]      A  rule  was  obtained,  pursuant  to  the  leave  reserved, 
against  which 

Armistead  {Baylls^  Q.C.,  with  him),  showed  cause:  An 
acknowledgment  of  the  existence  of  a  debt  is  sufficient ;  for 
upon  a  general  acknowledgment,  where  nothing  is  said  to 
prevent  it,  a  general  promise  to  pay  may  and  ought  to  be 
implied :  per  Lord  Tenterden  in  Tanner  v.  Sniart  (*),  and 
the  same  is  laid  down  by  Parke,  B.,  in  Smith  v.-  Tliorne  ('), 
where  he  saj^'s:  "No  doubt  a  mere  acknowledgment  of  the 
existence  of  a  debt  (as,  for  instance  an  I.  O.  U.),  if  unaccom- 
panied by  any  expressions  which  control  its  effect,  is  suffi- 
cient to  support  an  unconditional  promise  to  pay."  He 
referred  also  to  Phillips  v.  Phillips  ("),  Williams  v.  Grif- 
jith  (*),  and  Chasemore  v.  Turner  (*). 

Philhricky  Q.C.,  and  Channell^  in  support  of  the  rule: 
There  ifl  no  admission  of  a  balance  being  due,  as  in  Chase- 
more  V.  Turner  (*).  It  is  perfectly  consistent  with  these 
letters  that  the  indebtedness  may  be  the  other  way,  and 
that  the  testator  was  only  anxious  to  ascertain  what  orders 
he  should  give  the  plaintiff  to  work  it  out.  Almost  all  the 
cases  have  contained  some  promise  to  pay  the  balance  when 
ascertained,  as  in  Smith  v.  Thome  (').  Parke,  B.,  in  that 
case,  in  using  the  illustration  of  an  I.  O.  U.,  shows  that 
when  he  said  a  mere  acknowledgment  of  the  existence  of  the 
debt  was  sufficient,  he  meant  more  than  appears  in  these 
letters.  They  referred  to  Prance  v.  Sympson  (") ;  Edmonds 
V.  Goaier  (') ;  In  re  River  Steamer  Go,^  MitchelVs  Glxiim  (*) ; 
Rowe  V.  Hopwood  (•). 

(')  6  B.  A  C,  603.  («)  Kay,  678. 

(«)  18  Q.  B.,  134.  (')  15  Beav.,  416;  21  L.  J.  (Ch.),  290. 

(8)  3  Ilare,  281.  (»)  Law  Rep.,  6  Ch.,  822. 

(^)  3  Ex.,  335 ;   18  L.  J.  (Ex.),  210.  O  Law  Kep.,  4  Q,  B.,  1. 

C)  Law  Hep.,  10  Q.  B.,  600. 
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Kelly,  C.B.:  This  case  appears  to  me  to  be  quite  free 
from  doubt.  Where  there  is  a  clear  acknowledgment  of  a 
debt  a  promise  to  pay  must  be  inferred.  That  is  laid  down 
after  mucli  consideration  by  Lord  Tenterden'  in  Tanner  v. 
Smart  (').  Nothing  has  occurred  in  any  court  of  West-^ 
minster  Hall  to  shake  the  authority  of  Lord  Tenterden  in 
thus  declaring  the  principle  which  ought  to  govern  such 
cases.  Let  us  see  wnat  is  the  acknowledgment  here.  The 
*first  letter  requests  that  the  plaintiffs  account  should  [74 
be  sent  in  made  up  to  Christmas.  That  necessarily  implies 
that  work  has  been  done,  that  it  has  been  done  up  to  Christ- 
mas, and  that  there  is  a  subsisting  account,  and  this,  in  my 
opinion,  shows  that  there  is  an  acknowledgment  that  some- 
thing is  due.  The  case  of  Prance  v.  Sympson  (')  puts  an 
acknowledgment  of  an  account  on  the  same  footing  as  an 
acknowledgment  of  a  debt  or  liability.  There  was  no  posi- 
tive expression  of  a  balance  being  due,  but  it  was  held  by 
Wood,  V.C.,  to  be  quite  enough  that  the  debtor  said  there 
was  an  account  pending,  and  that  he  promised  to  pay  the 
balance  that  might  be  due.  I  see  no  difference  between  an 
acknowledgment  of  a  debt  and  one  of  an  account.  Then 
follows  the  second  letter  again  requesting  the  plaintiff  to 
send  in  his  account.  What  do  these  letters  import  but  that 
orders  have  been  given  and  executed  which  have  not  been 
paid  for  ?  If  they  do  not  mean  this  I  think  they  can  have 
no  meaning  put  on  them,  and  I  am  therefore  clearly  of  opin- 
ion that  they  take  the  case  out  of  the  statute. 

Cleasby,  B.:  It  seems  to  me  on  the  authorities  as  they 
stand  that  if  a  man,  in  writing,  says,  Be  so  good  as  to  send 
me  your  account  and  I  will  pay  the  balance,  that  is  suffi- 
cient to  take  the  case  out  of  tne  statute.  It  is  an  acknowl- 
edgment of  that  debt  which  may  be  proved  to  be  really 
the  debt  due.  When  he  says,  Send  me  in  your  account, 
I  read  that  not  as  saying,  Send  in  any  sort  of  account, 
but,  Send  in  your  account  in  which  you  make  me  your 
debtor.  The  question  then  is,  whether  tliere  being  this  un- 
qualified acknowledgment  by  which  the  writer  makes  him- 
self out  debtor,  he  does  so  in  such  a  way  that  you  must 
infer  it  was  done  with  the  intention  of  paying  the  debt 
which  should  appear  to  be  due  on  that  account.  I  can  only 
suppose  that  he  asked  to  have  it  sent  in  that  he  might  pay 
it.  It  is  suggested  that  the  request  may  be  read  in  another 
way,  and  if  tliere  were  anything  in  the  letters  from  which  it 
might  be  inferred  that  the  writer  wished  to  arrive  at  the 
scale  of  charges,  I  doubt  whether  that  would  be  an  unquali- 

(0  6  B.  A  C,  60S,  O  Kay,  678. 

16  Eng.  Rkp.  68      • 
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fied  acknowledgment  of  anything  in  the  nature  of  a  debt. 
I  read  these  letters  according  to  the  rule  laid  down  by 
Wood,  V.C.,  adopted  in  In  reliiver  Steamer  Co,^  MitchelVs 
75]  Claim  (*),  that  *applving  for  an  account  means  for  an 
account  for  the  purpose  of  settlins  it.  That  is  the  object 
of  the  application,  and  though  it  aoes  not  speak  of  a  bal- 
ance, I  tliink  it  is  an  unqualified  acknowledgment  which 
would  purport  to  make  him  out  to  be  a  debtor,  from  which 
I  cannot  help  inferring  a  promise  to  pay.  The  case  of 
Chasemore  v.  Turner  (')  seems  to  me  to  be  an  authority  in 
this  case.  There  there  was  no  reference  to  a  balance ;  the 
words  were,  ''The  old  account  has  not  escaped  our  memory, 
and  as  soon  as  we  ^et  our  affairs  arranged  we  will  see  you 

gaid."     That,  I  think,  clearly  meant  "see  you  paid  the 
alance,  if  any,  of  that  account,"  and  the  judges  treat  the 
words  as  an  absolute  acknowledgment  of  a  debt. 

HuDDLESTON,  B.,  coucurred. 

MvZe  discharged. 

Solicitor  for  plaintiff :  T,  W.  Payne. 
Solicitor  for  defendants :  R.  T.  Wragg. 

(»)  Law  Rep.,  6  Ch.,  822.  (?)  Law  Rep.,  10  Q.  B.,  600. 


[1  Exchequer  Division,  81.] 
Jan.  19,  1876. 

81]  *Stone  and  Others  v.  The  Makine  Ij^sueance  Co., 
Ocean  Limited,  of  Gotiienburo. 

Marine  Insurance — Voyage  from  Liverpool  to  Baltimore  and  United  Kingdom — 
Leave  to  go  to  Antwerp — Ultimate  Destination  of  Ship — Arrival  at  Fort — Usual 
Place  of  Discharge— ^Termination  of  Jiisk — Liiention  to  insure  against  ttnascer- 
tained  Risk, 

The  risk  on  a  vessel  under  a  policy  of  insurance  to  a  place  generally,  without  anv 
provision  as  to  her  safety  there,  continues  until  she  is  anchored  at  her  port  of  desti- 
nation, in  the  usual  place  for  discharge  of  her  cargo. 

By  a  memorandum  indorsed  on  a  policy  made  by  way  of  reinsurance  on  a  vessel 
from  Liverpool  to  Baltimore  and  United  Kingdom,  the  vessel,  in  consideration 
of  an  additional  premium,  was  to  be  at  liberty  to  go  to  Antwerp.  On  leaving 
Baltimore  she  went  direct  to  Antwerp,  where  she  arrived  the  day  before  the 
memorandum  was  made.  vTwo  days  after,  while  in  the  outer  dock,  on  her  way  into 
the  inner  dock,  the  usual  place  of  discharge,  she  was  ordered  to  Leith,  on  her  way 
to  which  place  she  was  lost.  In  an  action  on  the  policy  or  for  a  return  of  the  addi- 
tional premium : 

Held,  that  the  memorandum  did  not  give  liberty  to  touch  or  call  at  Antwerp, 
and  so  did  not  permit  the  vessel  to  go  to.  Antwerp,  and  thence  to  England;  and 
that,  as  the  vessel  had  not,  when  the  memorandum  was  made,  reached  the  usual 
place  of  discharge,  the  voyage  was  not  then  at  an  end,  and  the  additional  premium 
could  not  be  recovered  back. 
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Special  case,  from  which,  the  following  facts  appeared  : 

The  plaintiffs  were  underwriters  at  Lloyds,  and  the  defen- 
dants an  insurance  companjr  established  at  Gothenburg,  but 
carrying  on  business  by  their  agents  in  London. 

On  the  18th  of  Marcli,  1873,  the  owners  of  the  ship  Ravens- 
worth  Castle.insured  her  with  the  plaintiffs  for  twelve  calen- 
dar months  from  the  11th  of  March,  1873. 

The  plaintiffs  effected  a  reinsurance  by  a  policy  which 
was  duly  made  by  the  defendants,  the  material  part  of  which 
was  as  follows  :  "£300  at  30/  ^  £4 :  10 :  0  on  hull  and  ma- 
chinery, being  a  reinsurance  applying  to  policy  No.  , 
subject  to  the  same  clauses  and  conditions  as  original,  and 
to  pay  as  may  be  paid  thereon,  including  risk  of  craft  to 
and  from  the  vessel ;  a  sum  of  £300  from  Liverpool  to 
Philadelphia  and  United  Kingdom  against  all  risks  which, 
according  to  Lloyd's  rules  (but  with  tlie conditions  specially- 
expressed  and  agreed  upon  in  this  policy),  can  fall  upon  the 
company." 

*Af  ter  the  policy  of  reinsurance  had  been  effected  [82 
the  plaintiffs-  agent  heard  that  the  ship  was  going  to  Balti- 
more instead  of  Philadelphia,  and  at  nis  request  the  defen- 
dants' agent  initialled  the  following  memorandum  on  the 
policy  of  reinsurance:  "It  is  hereby  agreed  to  allow  the 
vessel  to  proceed  to  Baltimore  instead  of  Philadelphia. 
London,  1st  Nov.,  1873." 

After  the  1st  of  November,  and  after  the  making  of  the 
last-mentioned  indorsement,  the  vessel  sailed  with  her  cargo 
for  Baltimore,  deliverable  at  that  port. 

At  the  time  she  so  sailed  her  destination  beyond  Baltimore 
was  not  fixed.  She  duly  arrived  at  Baltimore,  and  there 
having  discharged  her  outward  cargo,  she.received  from  the 
charterers'  agents  a  cargo  of  wheat.  Tlxe  greater  part  of  this 
cargo  had  been  sold  for  Antwerp  by  the  charterer,  and  was 
deliverable  at  Antwerp  to  his  order. 

In  December,  1873,  the  vessel  sailed  from  Baltimore  for 
Antwerp  without  any  intention  on  the  part  of  the  captain, 
'owners,  or  charterers  of  proceeding  to  the  United  Kingdom 
on  the  then  voyage,  and  with  the  intention  of  proceeding 
direct  to  Antwerp  as  her  port  of  discharge,  in  fulfilment  of 
the  charter. 

At  the  time  of  the  vessel  leaving  Baltimore.no  desti- 
nation for  the  vessel  beyond  Antwerp  had  been  fixed  upon, 
nor  was  any  such  destination  fixed  upon  until  after  her 
arrival  at  Antwerp  under  the  circumstances  hereinafter 
mentioned. 

On  the  1st  of  January,  1873,  the  vessel  arrived  at.  Antwerp. 
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On  the  2d  of  January  the  plaintiffs'  agent  learnt  that  the 
vessel  and  her  cargo  had  sailed  from  Baltimore  for  Antwerp, 
and  on  that  day,  at  his  request,  the  following  memorandum 
was  indorsed  upon  the  policy  of  reinsurance,  and  initialled 
on  behalf  of  the  defendants :  ''In  consideration  of  an  addi- 
tional premium  of  7/6  per  cent,  being  paid  hereon,  and  which 
we  acKuowledge  to  have  received,  it  is  hereby  agreed  to 
allow  the  vessel  to  go  to  Antwerp.     2d  Jan.,  1874.''^ 

At  the  time^of  the  negotiation  of  the  agreement  eventuat- 
ing in  this  me'morandum,  and  at  the  time  of  the  initialling 
the  same,  neither  the  defendants  nor  their  agents  had  any 
knowledge  of  the  destination  of  the  vessel  on  her  leaving 
Baltimore,  or  the  route  she  had  taken,  save  what  they  de- 
83]  rived  from  the  entries  in  Lloyd's  *Lists,  and  from  the 
fact  that  they  had  learnt  that  the  vessel  might  possibly 

to  to  Antwerp ;  and  the  plaintiffs  and  their  agents,  and  the 
efendants  and  their  agents,  believed  that  the  vessel  was 
at  sea.  ^ 

During  the  negotiation  a  conversation,  which  was  tendered 
in  evidence,  but  rejected  subject  to  the  opinion  of  the  court 
as  to  its  admissibility,  took  place  between  the  plaintiffs'  and 
the  defendants'  agents. 

The  ordinary  rates  of  insurance  from  American  ports  to 
Antwerp  are  the  same  as  the  rates  from  American  ports  to 
the  United  Kingdom.  The  reception  of  this  fact  as  evidence 
was  objected  to  by  the  defendants,  and  the  fact  was  inserted 
in  the  case  subject  to  the  opinion  of  the  court  as  to  its  ad- 
missibility in  evidence. 

Upon  the  3d  of  January  a  telegram  was  sent  to  the  cap- 
tain, ordering  the  ship  to  sail  for  Leith.  This  telegram  was 
received  by  the  captain  when  the  vessel  was  in  the  outer 
dock  on  her  way  into  the  inner  dock,  the  usual  place  of 
discharge  at  Antwerp. 

Owing  to  the  state  of  the  river  at  Antwerp,  the  vessel  was 
unable  to  leave  dock  until  the  7th  of  January,  1874.  On 
that  day  she  sailed  from  Antwerp  for  Leith,  and  upon  the 
9th  of  January,  when  on  the  voyage  from  Antwerp  to  Leith," 
she  was  totally  lost  by  perils  of  the  sea. 

Tlie  plaintiffs  were  obliged  to  pay  to  the  owners  of  the  ship 
their  proportion  of  the  loss  under  the  primitive  policy  of 
insurance. 

The  first  question  for  the  opinion  of  the  court  was,  whether 
or  not  the  defendants  were  Dable  to  pay  to  the  plaintiffs  the 
sum  of  £300. 

If  the  court  should  be  of  opinion  that  the  defendants  were 
not  so  liable,  then  a  farther  question  for  the  opinion  of  the 
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court  was,  whether  the  plaintiflfs  were  entitled  to  a  return 
of  the  premiums. 

Gainsford  Bruce  {Benjamin^  Q.C.,  with  him),  for  the 
plaintiffs,  contended  that  tlie  vessel  had  gone  to  Antwerp 
within  the  meaning  of  the  policy ;  or,  that  if  Antwerp  was 
to  be  taken  as  the  final  *port  of  discharge,  the  vessel  [84 
had  arrived  there  before  the  memorandum  was  made,  and 
the  plaintiff  was  entitled  to  recover  back  the  additional  pre- 
mium. He  referred  to  Duer  on  Insurance,  voL  i,  p.  171,  and 
Preston^.  OreenwoocH^). 

Butt^  Q.C.  {Mansell  Jones  and  Stubhs  with  him),  for  the 
defendants,  contra. 

Oainsford  Bruce^  in  reply. 

Bbamwell,  B.:  I  am  of  opinion  that  our  judgment  must 
be  for  the  defendant.  It  was  first  contended  that  under 
these  words,  ''from  Liverpool  to  Philadelphia  ajid  the 
United  Kingdom,"  the  ship  might  go  on  some  independent 
voyage  which  had  nothing  to  do  with  Philadelphia,  as,  for 
instance,  to  the  Cape  of  Good  Hope;  but  that  point  was 
given  up.  The  case  turns  on  the  construction  of  the  policy 
and  the  two  memoranda  indorsed  on  it.  These  must  be 
read  together  without  reference  to  the  conversation  set  out 
in  the  schedule  to  the  case,  and  without  reference  to  the 
premium  being  the  same  to  England  and  Antwerp,  for  the 
argument  founded  on  that  has  been  answered,  one  answer 
being,  that  the  positive  intention  was  that  there  should  be 
an  increase  of  risk.  I  am  also  inclined  to  mistrust  whether 
we  ought  to  look  at  the  amount  of  the  premium  at  all  to  see 
what  was  the  risk.  I  think,  therefore,  we  must  construe 
these  three  docunients  without  reference  to  evidence  of  that 
description.  Now,  various  constructions  have  been  put 
upon  them.  One  is,  that  the  parties  meant  that  the  ves- 
sel might  go  to  Antwerp  instead  of  the  United  Kingdom ; 
the  other,  that  she  might  go  to  Antwerp  by  way  of  the 
United  Kingdom.  It  is  not  necessary  to  discuss  which  of 
these  interpretations  is  right,  because  neither  of  them  would 
protect  the  plaintiff.  He  must  contend  that  the  parties 
meant  this,  that  the  vessel  might  go  to  Antwerp,  and  after- 
wards sail  to  England ;  either  having  previously  discharged 
her  cargo  at  Antwerp  and  taken  in  ballast,  or  with  her 
cargo,  and  that  the  voyage  to  England  would  be  within  the 
risk.  I  am  quite  certain  no  such  thing  was  in  the  contem- 
plation of  the  parties.  Vessels  that  are  intended  to  dis- 
charge in  England,  very  rarely,  I  should  say,  go  to  Antwerp 
for  orders.     *The  true  construction  seems  to  me  to  be,     [85 

0)  4  Doug.,  28. 
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when  it  is  agreed  to  allow  tlie  vessel  to  go  to  Antwerp,  to 
give  the '  alternative  of  going  to  Antwerp  or  the  United 
Kingdom,  or  possibly  first  to  the  United  Kingdom  and 
afterwards  to  Antwerp,  but  not  to  permit  her  to  go  to  Ant- 
werp and  sail  thence  to  the  United  Kingdom.  I  think, 
therefore,  that  the  plaintiff  is  not  entitled  to  recover  on  the 
policy.  Then  the  question  is,  whether  he  can  recover  back 
nis  additional  premium,  and  that  must  depend  upon  whether 
the  voyage  was  continuing,  or  had  come  to  an  end  at  the 
time  of  making  the  memorandum.  In  my  judgment,  the 
voyage  was  not  ended.  The  vessel's  voyage  was  from  the 
port  of  departure  to  her  moorings  at  the  port  of  desti- 
nation. I  do  not  want  to  enter  into  too  wide  a  definition  of 
what  is  the  end  of  a  voyage  which  might  differ  under  differ- 
ent circumstances,  but  here  the  statement  in  the  case,  that 
the  telegram  was  received  by  the  captain  when  the  vessel 
was  in  the  outer  dock,  on  her  way  into  the  inner  dock,  is 
conclusive.  Was  the  voyage  over  when  that  telegram  was 
received  ?  Something  remained  to  be  done  which  was  part 
of  the  voyage,  or  certainly  part  of  the  adventure.  The  mat- 
ter may  be  tested  in  this  way.  Supposing  the  sailors  had 
been  hired  for  the  voyage,  would  they  have  been  entitled  to 
leave  the  vessel  in  the  outer  dock  ?  I  should  say,  assuredly 
not.  I  quite  agree  with  the  statement  in  Arnould  on  In- 
surance O,  that,  where  there  is  no  clause  as  to  mooring  in 
good  safety  for  any  given  time,  if  a  vessel  got  to  port  and 
was  at  moorings  waiting  her  turn  to  unload,  she  would  have 
finished  her  voyage  ;  but  that  is  not  the  case  here.  Further 
than  this,  even  if  the  voyage  had  finished,  I  think  the  plain- 
tiffs not  entitled  to  a  return  of  the  premium.  The  vessel 
may  have  been  damaged  on  the  voyage.  Further,  if  the 
facts  had  been  known,  it  would  have  been  known  there  was 
no  risk,  but  they  were  not  known,  and  therefore  the  under- 
writers took  on  themselves  the  hazard  of  an  unknown  mat- 
ter. I  think,  therefore,  the  plaintiffs  are  neither  entitled 
to  recover  on  the  policy  nor  to  a  return  of  the  premium. 

Ampiilett,  B.:  I  am  of  the  same  opinion.  There  was, 
86]  originally,  *a  time  policy  covering  voyages  to  any  part 
of  the  world,  with  certain  restrictions.  Before  the  reinsur- 
ance was  made  the  places  to  which  the  ship  was  not  to  go 
were  altered.  That,  no  doubt,  increased  the  risk,  and  the 
plaintiffs  were  minded  to  decrease  it  by  reinsurance.  They 
did  not,  however,  take  the  reinsurance  to  cover  the  same 
risk,  but  they  so  express  the  risk  insured  against  as  to  cover 
a  voyage  policy.     Then  a  memorandum  is  introduced  in 

0)  4th  edit,  p.  889. 
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which  it  is  said  that  the  vessel  is  to  proceed  to  Baltimore 
instead  of  to  Philadelphia ;  it  still  remained  a  reinsurance 
for  a  particular  voyage.  Then  it  appears  that  the  vessel 
was  intended  to  go  to  Antwerp,  and  the  plaintiffs  having 
learnt  this,  determined  to  make  a  corresponding  alteration 
in  tlieir  counter-insurance,  and  they  went  to  me  insurers 
and  got  this  memorandum:  "It  is  hereby  agreed  to  allow 
the  vessel  to  go  to  Ajitwerp  ;"  on  which  the  question  turns. 
This  appears  to  me  to  be  different  from  liberty  to  touch  at 
Antwerp,  in  which  case  the  vessel  might  go  beyond  that 
port.  The  intention  of  allowing  the  vessel  to  go  to  Antwerp 
might  be  either  that  she  should  go  there  direct  from  Balti- 
more or  by  way  of  the  United  Kingdom  ;  most  probably  the 
latter.  Either  way,  Antwerp  is  substituted  for  a  port  of 
the  United  Kingdom  as  the  place  arrival  at  which  terminates 
the  risk.  Then  on  the  question  whether  the  additional 
premium  ought  to  be  returned  because  the  vessel  had  arrived 
at  her  final  port  of  discharge  before  the  additional  premium 
was  paid,  like  the  case  we  had  before  us  of  insurance  on  the 
life  of  a  man  who  was  dead,  where  there  was  an  entire 
failure  of  consideration,  Antwerp  being  the  port  of  dis- 
charge, the  vessel  cannot  be  said  to  have  safely  arrived  at 
her  port  of  discharge  till  she  is  safely  moored  at  Antwerp 
for  discharging.  It  is  found  in  the  case  that  the  captain 
was  in  the  act  of  moving  to  the  usual  place  of  discharge, 
and  there  was  therefore  a  modicum  of  risk  remaining  which 

{irevents^  the  plaintiffs  requiring  the  return  of  the  premium, 
n  Phillips  on  Insurance,  paragraph  969,  it  is  said  that  the 
risk  on  a  vessel  under  a  policy  to  a  place  generally  without 
any  provision  as  to  her  safety  there,  terminates  on  the 
vessel  being  safely  anchored  at  her  port  of  destination,  in 
the  usual  place  and  manner ;  and  this,  I  think,  is  the  cor- 
rect rule.  The  defendant  is  therefore  entitled  to  the  verdict 
on  both  points. 

*HuDDLESTON,  B.:  I  am  of  the  same  opinion.  I^  [87 
think  the  insurance  was  from  America  to  the  United  King- 
dom and  thence  to  Antwerp,  where  it  ceased.  As  to  tne 
other  point,  the  case  of  Samuel  v.  Royal  Exchange  Assur- 
ance Co.  (*)  is  almost  conclusive.  The  question  there  was 
whether  the  voyage  had  terminated  under  a  policy  by  which 
the  vessel  was  insured  until  she  arrived  at  London  and 
moored  at  anchor  twenty-four  hours  in  safety.  The  evi- 
dence was  that  she  arrived  at  Deptford  and  was  moored 
alongside  a  king's  ship,  near  the  dock-gates  of  the  King's 
Dock,  where  she  was  to  deliver  her  cargo.     There  was  evi- 

(»)  8B.&C.,  119. 
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dence  that  manv  vessels  laden  with  timber  discharged  their 
cargoes  at  the  place  where  the  vessel  was  moored,  and  on  this 
it  was  contended  that  the  place  where  she  was  moored  must 
be  considered  as  the  place  of  her  destination,  in  which  case 
she  had  been  in  safety  for  twenty-four  hours  before  the  loss. 
Lord  Tenterden,  however,  said  it  was  manifest  that  there 
never  was  an  intention  to  discharce  the  cargo  there,  and  so 
that  ground  of  defence  failed.  That  seems  to  me  to  be  an 
authority  distinctly  applicable  to  the  present  case,  to  show 
that  the  voyage  had  not  come  to  an  end  When  the  vessel 
was  in  the  outer  dock  at  Antwerp. 

Judgment  for  the  defendarUs. 

Solicitor  for  plaintiffs :   William  Flux. 

Solicitors  for  defendants :  Druce^  Sons  &  Jackson. 


[1  Exchequer  Division,  88.] 

Feb.  8,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

88]    *Eley  V.  The  Positive  Government  Security  Life 
Assurance  Company,  Limited  (*). 

Company — Articles  of  Asaociatixm — Appointment  of  Solicitor^Publie  Policy. 

Articles  of  association  contained  a  clause  in  which  it  was  stated  that  the  plaiotiii 
should  be  solicitor  to  the  company,  and  should  transact  all  the  legal  business  of  the 
company,  including  parliamentary  business,  for  the  usual  and  accustomed  fees  and 
charges,  and  should  not  be  removed  from  his  office,  unless  for  misconduct  The 
af  tides'  were  signed  by  seven  members  of  the  company,  and  were  duly  r^stered, 
and  the  company  incorporated  under  the  Companies  Act,  1862.  The  plaintiff  acted 
as  solicitor  to  the  company  for  some  time,  but  ultimately  the  company'  ceased  to 
employ  him  and  employed  other  solicitors.  The  plaintiff  brought  an  action  against 
the  company  for  breach  of  contract  in  not  employing  him  as  solicitor  to  transact 
their  legal  business  on  the  terms  of  the  articles  : 

Held,  that  the  articles  of  association  were  a  matter  between  the  shareholders  inter 
9e,  or  the  shareholders  and  the  directors,  and  did  not  create  any  contract  between 
the  plaintiff  and  the  company. 

Appeal  from  a  decision  of  the  Exchequer  Division  in 
favor  of  the  defendants  on  a  special  case,  reported  ante^ 
p.  20,  where  the  facts  are  stated.  * 

Benjamin^  Q.C.,  and  D,  Kingsford^  for  the  plain tiflF, 
appellant,  contended  that  the  articles  of  association  formed 
a  contract  on  which  the  plaintiff  could  sue  the  company,  and 
referred  to  Orton  v.  Cleoeland  Fire  Brick  Co.  (') ;  IJair  v. 
Himalaya  Tea  Co.  (') ;  Melhado  v.  Porto  Alegre  Ry.  Co.  (*). 

They  also  contended  that  if  not  a  contract  in  itself,  art. 
118  w.as  an  offer  of  employment  which  came  to  the  plaintiff's 

(»)  Affirming  16  Eng.  Rep.,  271.  (»)  Law  Rep.,  1  Eq.,  411. 

(«)  8  H.  A  C,  868.  (*)  Law  Rep.,  9  C.  P.,  603. 
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knowledge,  and  which  he  accepted  and  acted  under.  There 
was,  therefore,  evidence  of  an  employment  on  the  terms  of 
the  article  on  which  the  plaintiff  could  sue.  They  referred 
to  Touche  V.  Metropolitan  Railway  Warehousing  Co.  (*). 

They  also  contended  that  such  p.  contract  need  not  be  in 
writing,  and  referred  to  Wells  v.  Horton  (') ;  Emmens  v. 
Elderton  (•). 

*Finlay^  for  the  defendants,  was  not  called  on.  [89 

Lord  Cairns,  L.C.:  I  wish  to  say,  in  the  first  place,  that 
in  my  opinion  a  contract  of  the  kind  suggested  to  exist  in 
this  case  ought  not  to  receive  any  particular  favor  from  the 
court.  The  statement  is  that  Baylis  was  endeavoring  to 
form  a  joint  stock  insurance  company  upon  a  new  principle, 
and  applied  to  the  plaintiff  to  make  advances  to  meet  the 
expenses  of  getting  up  the  company,  and  it  was  arranged 
between  them  that  m  the  event  of  the  company  being  formed 
the  plaintiff  should  be  appointed  permanent  solicitor  to  the 
company.  That  is  to  say,  a  bargain  is  made  between  a  pro- 
fessional man  and  Bayhs  which,  so  far  as  the  case  is  con- . 
cemed,  does  not  appear  to  have  been  communicated  to  those 
.  who  were  invited  to  join  the  company,  that  if  the  former 
will  advance  money  for  the  formation  of  the  company,  he 
shall  be  appointed  permanent  solicitor,  and  the  company 
shall  be  obliged  to  employ  him  as  their  professional  adviser. 
When  the  articles  are  prepared,  they  are  so  by  the  plain- 
tiff, and  in  them  he  inserts  a  clause  which  no  doubt  informs 
tliose  who  signed  the  articles  of  the  arrangement,  but  does 
not  appear  to  have  been  brought  to  the  notice  of  those  who 
joined  from  receiving  circulars.  This,  I  repeat,  is  not  a  pro- 
ceeding which  the  court  would  encourage  m  any  way. 

I  also  wish  to  reserve  my  judgment  as  to  whether  a  clause 
of  this  kind  is  obnoxious*  to  the  principles  by  which  the 
courts  are  governed  in  deciding  on  questions  of  public 
policy  ;  but  it  does  appear  to  me  a  grave  question  whether 
a  contract  under  which  a  solicitor  is  not  bound  to  give  any 
particular  services,  but  the  company,  on  the  other  hand, 
are  bound  to  employ  him  for  all  their  business,  and  to  con- 
tinue to  do  so,  however  incompetent  he  may  prove  to  be  in 
point  of  physical  health  or  otherwise,  until  they  can  convict 
him  of  some  positive  misconduct,  is  a  contract  which  the 
courts  would  enforce.  I  prefer  to  reserve  my  judgment  on 
the  validity  of  such  an  agreement  until  a  case  arises  which 
calls  for  a  decision  on  that  point. 

This  case  was  first  rested  on  the  118th  article.  Articles 
of  association,  as  is  well  known,  follow  the  memorandum, 

(>)  Law  Rep.,  6  Ch..  671.  («)  4  Bing.,  40.  («)  4  H.  L.  C,  624. 

16  Eno.  Rkp.  69 
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which  states  the  objects  of  the  company,  while  the  articles 
state  the  arrangement  between  the  members.  They  are  an 
90]  agreement  inter  *socios^  and  in  that  view,  if  the  intro- 
ductory words  are  applied  to  art.  118,  it  becomes  a  covenant 
between  the  parties  to  it  that  they  will  employ  the  plaintiff. 
Now,  so  far  as  that  is  concerned,  it  is  res  inter  alios  acta^ 
the  plaintiff  is  no  party  to  it.  No  doubt  he  thought  that  by 
inserting  it  he  was  making  his  employment  safe  as  against 
the  company  ;  but  his  relying  on  that  view  of  the  law  does 
not  alter  the  legal  effect  of  the  articles.  This  article  is  either 
a  stipulation  which  would  bind  the  members,  or  else  a  man- 
date to  the  directors.  In  either  case  it  is  a  matter  between 
the  directors  and  shareholders,  and  not  between  them  and 
the  plaintiff. 

The  matter  has  been  put  in  another  way.  It  is  said,  this, 
though  not  an  agreement  in  itself,  is  at  all  events  a  state- 
ment of  what  had  been  agreed  upon  ;  it  must  have  been  in- 
tended to  be  brought  to  the  plaintiff's  knowledge,  he  has 
.  accepted  and  acted  upon  it,  and  therefore  it  is  evidence  of 
another  agreement  on  which  he  can  rely.  Now  it  may  be 
considered  that  art.  118  would  have  warranted  the  directors 
in  enferiuff  into  an  agreement  with  the  plaintiff  by  which 
they  should  contract  to  employ  the  plaintiff;  but  I  ask, 
was  such  a  contract  ever  made?  A  joint  stock  company 
may  act  under  their  seal,  or  by  the  signature  of  their  direc- 
tors', which  may  have  equal  effect  as  their  seal,  or  possibly 
by  a  resolution  of  the  board.  Nothing  of  the  kind  exists 
here ;  and  if  the  article  is  not  an  agreement  on  wtiich  the 
plaintiff  can  rely,  there  is  nothing  in  the  case  before  us  but 
the  fact  of  his  employment,  and  that  would  entitle  him  to 
remuneration  only  for  work  he  has  done.  This  seems  to  us 
to  dispose  of  the  whole  of  the  case ;  and  I  think  that,  irre- 
8I)ective  of  any  question  on  the  Statute  of  Frauds,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Lord  Coleridge,  C.  J.,  and  Mellish,  L.  J.,  concurred. 

Judgment  affirToed. 

Solicitor  for  plaintiff :  Plaintiff  in  person. 
Solicitors  for  defendants :  Tucker ^  New  &  Langdale. 


Vol.  I.]  *  EXCHEQUER  DIVISION.  547 

Riding  v.  Smith.  1876 


[Exchequer  Division,  91.] 
Jan.  11,  1876. 

*RiDiNG  V.  Smith.  [91 

Defamation —  WordB  spokert  of  an  Assistant  to  a  Trader — Injury  to  Business  resulting 
therefrom — Special  Damage — Oeneral  Evidence  of  Lots  of  Trade. 

Action  by  a  trader  charging  that  the  defendant  falsely  and  malicious!}'  spoke  and 
published  of  the  wife  of  the  plaintiff,  who  assisted  him  in  his  business,  and  in  rela^ 
tion  to  such  business,  certain  words  charging  her  with  having  committed  adultery 
upon  the  premises  where  the  plaintiff  resided  and  carried  on  business,  whereby  the 
plaintiff  was  injured  in  his  business,  and  certain  specified  persons  and  others  who 
had  theretofore  dealt  with  him  ceased  to  do  so: 

Held,  that  the  action  was  maintainable  on  the  ground  that  the  injury  to  the  plain- 
tiff's business  was  the  natural  consequence  of  the  words  spoken,  which  would  pre- 
vent persons  reporting  to  the  plaintiff's  shop  : 

BM,  also,  that  special  damage  might  be  proved  by  general  evidence  of  the  falling 
off  of  the  plaintiff's  business,  without  showing  who  the  persons  were  who  had  ceased 
to  deal  with  the  plaintiff,  or  that  they  were  the  persons  to  whom  the  statements  were 
mad& 

This  was  an  action  tried  before  Pollock,  B.,  at  the  Winter 
Assizes  at  Manchester,  in  1874. 

The  action  was  originally  brought  by  the  plaintiff  and  his 
wife  Margaret.  The  first  count  of  the  declaration  charged 
that  the  present  plaintiff  was  a  grocer  and  draper,  and  that 
his  wife  assisted  him  in  the  conduct  of  his  business,  and  that 
the  defendant  falsely  and  maliciously  published  of  the 
plaintiff's  wife,  in  relation  to  the  business  and  her  conduct 
as  such  assistant  in  the  same,  certain  words  imputing  to 
her  the  commission  of  adultery  with  one  Josepn  Abbott 
upon  the  premises  where  the  plaintiff  resided  and  carried  on 
business,  whereby  the  plaintiff  was  injured  in  his  credit,  and 
certain  persons  named  and  many  others  who  had  dealt  with 
him  ceased  to  do  so. 

The  second  count  charged  injury  to  the  credit  and  repu- 
tation of  the  plaintiff's  wife  Margaret. 

The  third  count  was  by  the  now  plaintiff  in  his  own  right, 
and  charged  that  he  carried  on  business  as  a  grocer  and 
draper,  and  was  assisted  in  the  conduct  of  the  same  bv  his 
wife  Margaret,  as  in  the  first  count  mentioned,  and  there- 
upon the  defendant  falsely  and  maliciously  spoke  and  pub- 
lished .of  the  said  Margaret  the  words  in  the  first  count 
mentioned,  whereby  the  plaintiff  was  *injured  in  his  [92 
business  as  a  grocer  and  draper,  and  the  persons  named  and 
many  others  ceased  to  deal  with  him. 

The  defendant  pleaded  not  guilty  and  a  justification. 

In  the  course  of  the  trial  the  name  of  the  plaintiff's  wife 
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as  a  party  to  the  action  was  struck  out,  and  the  first  and 
second  counts  were  abandoned  and  struck  out. 

At  the  trial  it  was  proved  that  the  words  complained  of 
were  uttered  in  the  presence  of  three  or  more  persons.  The 
person  to  whom  they  were  addressed  was  on  her  way  to  the 
church  of  the  district,  where  Joseph  Abbott,  who  had  been 
appointed  to  the  incumbency,  was  about  to  read  himself  in. 
'No  evidence  was  given  that  any  of  the  persons  who  heard 
the  statement  of  tne  defendant  had  ceased  to  deal  with  the 
plaintiff,  nor  was  there  any  evidence  that  particular  persons 
had  ceased  to  deal  with  the  plaintiff,  but  there  was  evidence 
of  a  falling  off  in  the  profits  of  the  business  since  the  publi- 
cation of  the  words  complained  of,  and  the  plaintiff  was  un- 
able to  acccount  for  this  falling  off  except  as  the  consequence 
of  the  statements. 

A  verdict  was  found  for  the  plaintiff  for  405. ,  but  leave 
was  reserved  to  the  defendant  to  m6ve  to  enter  a  verdict  for 
him  or  a  nonsuit. 

A  rule  nisi  was  accordingly  obtained  to  enter  a  nonsuit 
or  a  verdict  for  the  defendant  on  the  ground  that  there  was 
no  evidence  of  special  damage,  or  any  damages  suflBcient  to 
entitle  the  plaintiff  to  maintain  the  action,  and  to  arrest  the 
judgment  on  the  ground  that  there  was  no  sufficient  state- 
ment of  special  damage  or  damages  in  the  declaration  to 
make  the  action  maintainable,  and  even  if  there  was,  that 
the  action  was  not  maintainable  at  the  suit  of  the  plaintiff  in 
respect  of  the  alleged  slanders  on  the  wife. 

Ambrose,  Q.C.  {H.  W,  Worsley  with  him),  showed  cause, 
but  was  stopped  by  the  court. 

Pope,  Q.C.,  and  Orompton,  in  support  of  the  rule,  con- 
tended that  the  action  was  not  maintainable.  The  words 
not  being  actionable  in  themselves  as  slander  of  the  wife, 
cannot  be  made  so  in  a  suit  by  the  husband.  The  point  was 
93]  suggested  in  Saville  v.  Sweeny  Q,  *and  its  never 
having  been  raised  since  is  against  it.  Even  if  actionable 
with  special  damage,  the  damage  to  the  plaintiff  hy  the  loss 
of  custom  arising  irom  the  repetition  of  the  words  is  too  re- 
mote. In  ParAins  v.  ScoU  («)  Pollock,  C.B.,  said :  "  Ward 
V.  Weeks  (*)  decided  that  where  the  words  are  not  actionable 
per  se  the  original  utterer  of  the  slander  is  not  liable,  unless 
either  the  person  who  was  influenced  by  them  was  present 
and  heard  them  spoken,  or  the  utterer  authorized  their  repe- 
tition." Dixon  V.  Smith  (*)  is  to  the  same  effect.  Further, 
the  allegation  of  special  daipage  failed.     It  was  not  shown 

(')  4  B.  <fe  Ad.,  514.  («)  7  Bing.,  211. 

O  1  H.  &  C,  153;  31  L.  J.  (Ex.),  831.        (*)  5  II.  i  N..  450. 
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that  either  of  the  persons  named  in  the  declaration  had 
ceased  to  deal  with  the  plaintiff,  nor  was  it  shown  that  they 
were  present  when  the  slander  was  uttered. 

Kelly,  £!.B.:  I  am  of  opinion  that  this  rale  should  bo 
discharged.  At  the  trial,  as  the  declaration  originally 
stood,  it  was  necessary  to  show  that  the  slander  was  action- 
able either  in  itself,  or  else  by  reason  of  some  special  damage 
arising  from  it.  But  in  the  course  of  the  case  it  was  agreed 
that  the  wife  of  the  plaintiff  should  be  dismissed  from  the 
action,  which  then  remained  in  substance  not  slander,  but 
an  action  by  the  plaintiff,  a  trader,  carrying  on  business, 
founded  on  an  act  done  by  the  defendant  which  led  to  loss 
of  trade  and  customers  by  the  plaintiff.  The  action  is  this, 
that  the  defendant  stated  in  the  hearing  of  divers  persons 
that  the  wife  of  the  plaintiff,  who  assisted  him  in  carrying 
on  his  business,  had  been  guilty  of  adultery,  so  that  cus- 
tomers ceased  to  deal  at  the  shop.  The  two  questions  are, 
first,  whether  such  an  action  is  maintainable  at  all ;  and, 
secondly,  whether  it  can  be  maintained  without  proof  of 
something  of  the  same  kind  as  the  special  damage  that 
would  have  to  be  proved  in  an  action  for  slander.  It  ap- 
pears to  me,  as  to  the  first  jpoint,  that  if  a  man  states  of 
another,  who  is  a  trader  earning  his  livelihood  by  dealinc 
in  articles  of  trade,  anything,  be  it  what  it  may,  the  natural 
consequence  of  uttering  which  would  be  to  injure  the  trade 
and  prevent  persons  from  resorting  te  the  place  of  business, 
and  it  so  leads  to  loss  of  trade,  it  is  actionable.  It  is  of 
little  consequence  whether  the  wrong  is  slander,  or  whether 
it  is  a  statement  of  any  other  *Tiature  calculated  to  [94 
prevent  persons  resorting  to  the  shop  of  the  plaintiff.  Here 
the  statement  was  that  tne  wife  of  the  plaintiff  was  guilty 
of  adultery,  and  it  is  the  natural  consequence  of  such  a  state- 
ment tha{  persons  should  cease  to  resort  to  the  shop.  Sup- 
posing the  statement  made  not  to  be  slander,  but  something 
else  calculated  to  injure  the  shopkeeper  in  the  way  of  his 
trade,  as  for  instance  a  statement  that  one  of  his  shopmen  was 
suffering  from  an  infectious  disease,  such  as  scarlet  fever,  this 
would  operate  to  prevent  people  coming  to  the  shop ;  and 
whether  it  be  slander  or  some  other  statement  which  has  the 
effect  I  have  mentioned,  an  action  can,  in  my  opinion,  be 
maintained  on  the  ground  that  it  is  a  statement  made  to  the 
public  which  would  have  the  effect  of  preventing  their 
resorting  to  the  shop  and  buying  goods  of  the  owner.  Then 
the  question  is,  whether  such  a  statement  would  be  action- 
able without  proof  of  special  damage.  That  was  requisite 
in  the  cases  of  slander  which  have  been  cited,  but  it  does 
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not  follow  that  it  is  necessarily  so  in  such  an  action  as  the 
present.  The  cases  show  that  in  an  action  in  respect  of  a 
statement  made  as  to  the  wife  or  assistant  of  the  plaintiff, 
the  words  would  not  be  actionable  as  slander  without  proof 
of  special  damage,  which  must  be  established  not  merely 
by  general  evidence  that  the  business  has  fallen  off,  but  by 
snowing  that  particular  persons  have  ceased  to  deal  with 
the  plaintiff.  1  hope  the  day  will  come  when  the  principle 
of  Ward  v.  Weeks  (*)  and  that  class  of  cases  shall  be  brought 
under  the  consideration  of  the  court  of  last  resort,  for  the 
purpose  of  determining  whether  a  man  who  utters  a  slander 
m  tne  presence  of  others  is  not  responsible  for  all  the  natural 
effects  which  will  arise  from  those  persons  going  about  and 
repeating  the  slander,  though  without  any  express  authority 
on  his  part. 

Evans  v.  Harries  (')  is  an  authority  that,  in  an  action  for 
slander  for  words  spoken  of  the  plaintiff  in  his  ti'ade  or 
business,  it  is  competent  for  him  to  prove  a  general  loss  of 
custom,  although  the  declaration  has  alleged  the  loss  of 
particular  customers  as  special  damage.  So  here,  I  think  it 
IS  sufficient  to  show  that  from  the  time  of  the  injury  being 
done  the  business  has  fallen  off,  and*  that  it  is  unnecessary 
95]  to  prove  that  any  particular  persons  haye  ceased  *to 
deal  with  the  plaintiff.  On  both  grounds,  therefore,  I  think 
the  plaintiff  is  entitled  to  succeed,  and  the  rule  must  be  dis- 
charged. 

Pollock,  B.:  I  am  of  the  same  opinion.  The  first 
question  raised  by  the  rule  is,  whether  there  is  any  evidence 
of  special  damage  or  any*damages  sufficient  to  entitle  the 
plaintiff  to  maintain  this  action,  that  is,  whether  the  course 
taken  at  the  trial  in  admitting  general  evidence  that  the 
plaintiff's  custom  had  fallen  off  was  right.  If  this  were  an 
action  of  slander,  the  case  of  Evans  v.  ZTarr/e^  (')' would  be 
in  point,  and  I  think  it  clear  that  where  the  nature  of  the 
business  is  such  and  the  nature  of  the  words  spoken  such  as 
not  to  admit  of  the  production  of  evidence  that  particular 
persons  have  been  in  consequence  of  a  particular  communi- 
cation to  them  prevented  from  dealing  with  the  plaintiffs, 
there  general  evidence  is  admissible.  Then  comes  the  more 
important  question,  are  the  words  spoken  actionable,  and 
are  they  shown  to  have  been  so  spoken  as  to  be  a  sufficient 
cause  of  action  ?  I  am  of  opinion  that  they  are.  The 
courts  have  at  all  times  been  extremely  careful  as  to  verbal 
slander,  but  where  you  find  that  the  nature  of  the  words  is 
such  that  damages  would  naturally  follow  from  their  being 

0)  7  Bing.,  211.  («)  1  H.  &  N.,  251 ;  26  L.  J.  (Ex.),  31. 
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Uttered,  an€  that  damage  lias  arisen,  then  there  is  a  cause 
of  action.  The  decision  in  Ward  v.  Week&  (*)  is  not  applica- 
ble to  a  case  like  the  present.  In  that  case  there  was  a 
specific  allegation  that  a  particular  person,  John  Bryer,  had 
declined  to  supply  the  plaintiff  with  goods  on  credit. 
Tindal,  C.  J.,  said  that  such  a  spontaneous  and  unauthorized 
communication  as  there  took  place,  namely,  the  repetition 
of  the  words,  which  was  the  voluntary  act  of  a  free  a<jent, 
could  not  be  considered  as  the  necessary  consequence  of  the 
original  uttering  of  the  words.  The  facts  of  this  case  are 
different.  The  words  were  spoken  on  a  public  occasion 
when  the  clergyman  was  about  to  read  himself  in,  in  order 
that  he  might  becom'e  the  incumbent  of  the  parish,  and  the 
defendant,  in  the  presence  of  four  persons  at  least,  uttered 
words  with  regard  to  his  conduct  ^ath  the  wife  of  the  plain- 
tiff. I  think,  therefore,  that  Ward  v.  Weeks  (*)  is  not  an 
autliority  applicable  to  this  case,  and  that  the  action  is 
maintainable. 

*HuDDLESTON,  B.:  I  am  of  the  same  opinion.  The  [96 
declaration  when  amended  would  stand  thus :  that,  the 
plaintiff  carried  on  business  as  a  grocer  and  draper,  and  was 
assisted  in  the  conduct  of  his  business  by  his  wife,  and  that 
the  defendant  falsely  and  maliciously  published  of  the 
plaintiff's  wife  in  relation  to  the  business  that  she  had  com- 
mitted adultery,  whereby  the  plaintiff  was  injured  in  his 
business  and  sustained  special  damage.  I  think  it  clear 
that  on  a  declaration  so  framed  an  action  might  be  main- 
tained. Then  there  is  the  question  whether  the  allegation 
of  special  damage  can  be  supported  by  general  proof.  This 
has  been  held  in  seveml  cases,  and  Martin,  B.,  in  Evans  v. 
Harries  (*),  pointed  out  the  impossibility  of  a  shopkeeper 
indicating  the  particular  customers  whom  he  has  lost,  as  he 
does  not  know  them.  Here  there  ^^as  evidence  of  loss  of 
custom,  and  the  plaintiff  can  assign  no  reason  for  it  except 
the  slander.  I  will  only  add  that  in  Parkins  v.  Scoti{)y 
Bramwell,  B.,  expressed  his  entire  concurrence  in  the  law 
as  laid  down  in  Tyard  v.  Weeks  (*).  I  think,  therefore,  that 
the  action  was  maintainable  and  tbe  evidence  suflScient,  and 
the  rule  must  be  discharged. 

Hule  discharged. 

Solicitors  for  plaintiff:  Johnson  &  Weatheralls^  for 
Charles  Hall^  Accrington. 

Solicitors  for  defendant :  Le  Riche  &  Son^  for  G.  Tf .  Bar- 
low, Accrington. 

(•)  7  Bing.,  21 1.  O  1  11.  A  N.,  251  ;  26  L.  J.  (Ex.),  31. 

(»)  1  n.  «fe  C,  153;  81  L.  J.  (Ex.),  331. 
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When  the  special  damages  consist  in  But  the  general  rule^eems  to  be  that 
the  loss  of  customers,  it  has  been  held  plaiDtiff  may  allege  a  general  loss  of 
in  New  York  they  must  be  named  :  business  in  consequence  of  the  slander, 
Tobias  v.  Howland,  4  Wend.,  637;  and  recover  on  proof  thereof:  Town- 
Hal  lock  t).  Miller,  2  Barb.,  630;  Linden  send  on  Libel  and  Slander,  §  345; 
fj.  Graham,  1  Duer,  670,  11  N.  Y.  Leg.  Evans  tJ.  Harris,  1  Hurl.  &  Norm., 
Obs.,  186  ;  Knickerbocker  v.  Ecclesine,  251,  88  Eng.  Law  &  Eq.,  347  ;  Hamil- 
11  Abb.,  N.S.,  888;  Stapenhorst  «.  ton  v.  Waters,  4  Upper  Can.  K.  B., 
American,  etc.,  86  N.  Y.  Superior  Court  O.S.,  24;  McLaughlin  v.  Welsh,  10 
Kep.,  392.  Irish  Law  Rep.,  19. 


[1  Excheqaer  Division,  110.] 

Feb.  28,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

110]  *SwiNTON  V.  Bailey  and  Others. 

WiU  made  be/ore  1888 — Obliteration  of  Devise  or  Clause — Eevoeatum — Statute  of 
Frauds  (29- Car,  2,  c.  8),  s,  6. 

A  testator,  yiho  died  before  1838,  by  a  will  duly  executed  and  attested  devised 
realty  to  his  mother,  "  Elizabeth  Eley,  her  heirs  an5  assigns  forever."  After  execu- 
tion he  drew  his  pen  through  the  words  "  Eley,  her  heirs  and  assigns  for  ever"  and 
wrote*  the  word  *'  Eley"  above  the  erased  words.  On  the  question  whether  the  oblit- 
eration cut  down  the  devise  from  an  estate  in  fee  to  an  estate  for  life,  as  being  a 
revocation  of  a  devise  or  of  a  clause  within  s.  6  of  the  Statute  of  Frauds : 

Held  (reversing  the  judgment  of  the  Exchequer  Division),  that  there  was  a  revoca- 
tion of  a  clause  within  the  statute ;  and  that  the  mother  took  an  estate  for  life  only. 

Ejectment.  At  the  trial  before  Brett,  J.,  without  a  jury, 
at  the  Lincolnshire  Spring  Assizes,  1875,  the  following  facta 
were  agreed  to  by  counsel.  The  will  of  Joseph  Eley,  made 
in  1826,  and  attested  by  three  witnesses,  contained  {inter 
aZia)  the  following  words :  ''Being  desirous  in  case  of  my 
death  prior  to  the  decease  of  my  dear  mother  Elizabeth  Eley 
of  making  some  further  provision  for  her  I  therefore  give 
and  devise  unto  her  my  said  mother  Elizabeth  Eley"  cer- 
tain messuages,  lands,  tenements,  and  hereditaments  (part 
of  which  were  the  subject  of  this  action),  "  to  hold  unto  my 
said  mother  Elizabeth  Eley,  her  heirs  and  assigns  forever." 
Through  the  words  "Eley,  her  heirs  and  assigns  forever"  a 
line  had  been  drawn,  as  if  by  a  pen,  and  above  the  erased 
words  was  written  the  word  *'Eley."  This  erasure  was  not 
noticed  in  the  attestation  clause,  nor  otherwise  attested. 
The  testator  died  in  1836,  and  the  will  was  proved  the  same 
year  by  his  mother,  the  executrix,  who  made  an  affidavit 
that  after  the  testator's  death  she  found  the  will  with  the 
above  erasures.  She  died  in  1859.  The  plaintiff  contended 
that  the  words  "  her  lieirs  and  assigns  forever"  were  to  be 
read  as  part  of  the  will,  so  as  to  give  the  testator's  mother 
an  estate  in  fee  simple  ;  and  if  this  contention  were  correct, 
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the  plaintiff,  as  heir-at-Jaw  of  her  devisee,  would  be  entitled 
to  tne  verdict.  .The  defendants  contended  that  the  will 
was  to  be  read  without  those  words,  so  as  to  give  the 
♦testator's  mother  an  estate  for  life  only ;  and  if  this  [111 
view  prevailed,  the  defendants,  who  claimed  through  the 
testator's  heir-at-law,  would  be  entitled  to  the  verdict. 
Brett,  J.,  entered  the  verdict  for  the  defendants,  reserving 
leave  to  the  plaintiff  to  move  to  enter  it  for  him,  the  court 
to-be  at  liberty  to  draw  inferences  of  fact. 

A  rule  nisi  having  been  accordingly  obtained  in  the  Ex- 
chequer Division  to  enter  the  verdict  for  the  plaintiff  on  the 
ground  that  there  was  no  proof  that  the  erasures  were  made 
by  the  testator  animo  reoocandi^  and  that  there  was  no 

Sroof  that  the  estate  in  fee  simple  was  intended  to  be  cut 
own  to  a  life  estate,  and  was  so  cut  down  accordingly,  the 
court  to  draw  inferences  of  fact. 

Nov.  18,  1875.  Wills,  Q.C.,  Mellor,  Q.C.,  and  Dunning, 
for  the  defendants,  showed  cause :  The  obliteration  of  the 
words  cut  down  the  devise  to  the  mother  from  an  estate  in 
fee  to  an  estate  for  life :  it  was  a  revocation  pro  tanio  of  a 
devise,  or  at  least  of  a  clause  thereof,  under  s.  6  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3)  C) ;  LarMnsv.  Larkins  (') 
and  Short  v.  Sfrtiith  (').  In  Larkins  v.  Larkins  (')  the  tes- 
tator, having  devised  lands  to  three  trustees,  struck  out  the 
name  of  one,  and  the  court  decided  directly  that  the  oblitera- 
tion did  not  revoke  the  devise  to  the  three,  and  were  of 
opinion  that  it  revoked  the  devise  to  the  oblitered  trustee 
only.  A  similar  opinion  was  expressed  in  Short  v.  Smith  ('), 
and  the  present  case  is  undistinguishable  in  principle.  If 
the  testator  had  said,  *'  I  devise  the  lands  to  Euzabetu  Eley, 
and  I  devise  the  lands  to  her,  her  heirs,  and  assigns  for- 
ever," and  had  *then  struck  out  the  words  "  I  devise  [112 
the  lands  to  her,  her  heirs,  and  assigns  forever,"  could 
there  be  any  doubt  that  it  would  have  been  an  obliteration 
of  a  devise  or  of  a  clause  within  the  statute  ?  The  only  dif- 
ference between  that  devise  and  the  present  words  is  one  of 

{})  Sect.  6  :  "No  devise  in  writing  of  continue  in  force  until  the  same  be  burnt, 
lands,  tenements,  or  hereditaments,  nor  cancelled,  torn,  or  obliterated  by  the  tes- 
any  clause  thereof,  shall  at  any  time  after  tator  or  his  directions  in  manner  afore- 
the  said  four  and  twentieth  day  of  June  said,  or  unless  the  same  be  altered  by 
be  revocable  otherwise  than  by  some  some  other  will  or  codicil  in  writing,  or 
other  will  or  codicil  in  writing,  or  other  other  writing  of  the  devisor,  signed  in  the 
writing  declaring  the  same,  or  by  burn-  presence  of  three  or  four  witnesses  do- 
ing, cancelling,  tearing,  or  obliterating  daring  the  same;  any  former  law  or 
the  same  by  the  testator  himself  or  in  his  usajge  to  the  contrary  notwithstanding." 
presence,  and  by  his  directions  and  con-  (*)  8  B.  A  P.,  16,  109. 
sent;  but  all  devises  and  bequests  of  (')  4  East,  419. 
lands  and   t«nement;8   shall   remain  and 

16  Eng.  Rep.  70  ' 
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grammar.  [They  also  referred  to  J  Jarm.  Wills,  3d  ed., 
p.  125;  Humphries  v.  Taylor,  8  Bac.  Abr.,  ed.  1832,  tit. 
Wills,  p.  500;  Ex  parte  Ilchester  {');  and  the  notes  to 
Duppa  V.  MayOy  1  N^otes  to  Wms;  Saund.,  p.  424.  The 
original  will  was  shown  to  the  court,  and  the  question 
whether  the  words  were  obliterated  before  or  after  execu- 
tion, and  whether  by  the  testator  or  some  one  else,  was  dis- 
cussed, and  Cooper  v.  BoclceU  (')  cited,  but  the  court  held 
that  those  points  were  not  open  to  the  plaintiff  upon  this 
rule.] 

Oill  ( Waddy^  Q.C.,  with  him),  for  the  plaintiff,  supported 
the  rule. 

Kelly,  C.B.:  The  rule  must  be  absolute  to  enter  the  ver- 
dict for  the  plaintiff.  The  question  appears  to  me  a  plain 
one,  depending  on  the  express  and  unambiguous  words  of 
the  Statute  of  Frauds.  By  his  will,  made  in  1826,  and  there- 
fore before  the  Wills  Act  of  1837  came  into  operation,  the 
testator  devised  a  messuage  and  lands  to  his  mother,  "Eliza- 
beth Eley,  her  heirs  and  assigns  forever."  The  will  thus 
written  devised  the  realty  to  the  mother  in  fee  simple.  The 
question  whether  the  words  ''Eley,  her  heirs  or  assigns  for- 
ever" were  obliterated  by  the  testator  himself  was  not 
raised  at  the  trial,  and  is  not  mentioned  in  the  rule.  If  it 
were  necessary  to  decide  that,  I  should  be  inclined  to  hold 
that  they  were  not  obliterated  by  the  testator  ;  but  I  do  not 
rely  on  that  point,  I  assume  that  after  the  execution  and 
attestation,  the  testator  himself  obliterated  the  words  "Eley, 
her  heirs  and  assigns  forever"  and  interlined  the  word 
"Eley."  The  question  is  whether  the  obliteration  had  the 
effect  of  revoking  that  portion  of  the  devise  contained  in  the 
words  "her  heirs  and  assigns  forever,"  and  so  converting 
the  estate  devised  to  the  mother  from  an  estate  in  fee  to  an 
estate  for  life.  The  question,  depends  on  the  true  construc- 
tion of  s.  "6  of  the  Statute  of  Frauds.  I  think  the  oblit-era- 
tion  had  no  such  effect,  because  I  think  it  plain  that  the 
113]  words  of  s.  6  mean  *that  to  constitute  a  revocation  of 
a  will,  devise,  or  clause  there  must  be  an  obliteration  of  one 
entire  and  complete  will,  devise,  or  clause.  This  was  not  an 
obliteration  of  a  will,  devise,  or  clause,  but  merely  of  certain 
words  which  mean  nothing  taken  by  themselves.  [His  Lord- 
ship read  the  first  half  of  s.  6.]  Now,  if  the  words  "her 
heirs  and  assigns  forever"  stood  alone,  what  effect  could 
they  have  ?  None  whatever.  Then  can  the  words  constitute 
a  "devise  or  clause  V  within  the  meaning  of  s.  6  ?    The  ques- 

(')  1  Ves.,  348.  («)  4  Moo.  P.  C,  419. 
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tion  answers  itself.  The  word  *' revocation,"  therefore,  in 
reference  to  such  words,  is  inapplicable  and  insensible. 

But  if  there  could  be  any  douot  as  to  the  intention  of  the 
Legislature,  it  would  be  set  at  rest  by  the  latter  half  of  s.  6. 
[His  Lordship  read  it.]  That  enacts  that  all  devises  shall 
remain  in  force  until  the  same  be  obliterated.  What  is  the 
meaning  of  the  word  '*same?"  Has  thife  devise,  "  I  devise 
certain  lands  unto  my  mother  Elizabeth  Eley,  her  heirs  and 
assigns  forever,"  which  is  one  complete  devise,  been  re- 
voked or  touched  in  any  way  except  by  the  obliteration 
mentioned?  It  would  be  quite  a  oiflFerent  matter  if  the 
statute  spoke  of  an  ''alteration  by  obliteration."  There 
is  nothing  here  revoked,  though  the  eifect  of  the  devise 
is  entirely  altered  by  the  obliteration.  I  think,  therefore, 
that  this  case  is  not  within  the  words  or  the  intention  of  the 
Legislature. 

As  to  the  authorities,  only  two  cases  have  been  cited 
which  have  any  substantial  bearing  on  the  question.  In 
the  first,  LarJcins  v.  Larkins{'\  the  marginal  note  is  "if  a 
testator,  having  executed  a  devise  of  lands,  in  the  presence 
of  three  witnesses,  to  two  persons  as  joint  tenants  in  fee, 
afterwards  strike  out  the  name  of  one  of  the  devisees,  and 
there  be  no  republication,  the  erasure  will  only  operate 
as  d  revocation  of  the  will  pro  tanto.^^  There  the  oblit- 
eration operated  as  a  revocation  of  the  estate  to  one*  of 
the  trustees,  but  in  that  case  the  words  struck  out  were 
a  complete  devise  to  him,  and  the  obliteration  produced 
the  same  effect  as  if  he  had  died,  the  other  trustees  taking 
the  whole. 

The  same  remark  holds  good  of  Short  v.  Smith  (*).  The 
marginal  note  is  "  \Yhere  one  devised  land  to  two  trustees  in 
trust  for  certain  purposes,  by  a  will  duly  executed  and  at- 
tested, and  he  afterwards  struck  out  the  name  of  one  of 
those  trustees,  and  *inserted  the  names  of  two  others,  [114 
leaving  the  general  purposes  of  the  trust  unaltered,  though 
varying  in  certain  particulars,  and  did  not  republish  his 
will :  lield,  that  his  intent  appearing  to  be  only  to  revoke 
by  the  substitution  of  another  good  aevise  to  other  trustees, 
as  such  new  devise  could  not  take  effect  for  want  bf  the 
proi)er  requisites  of  the  Statute  of  Frauds,  it  should  not 
operate  as  a  revocation ;  or  at  most^  it  could  only  operate 
as  a  revocation  pro  tanto  as  to  the  trustee  whose  name  was 
obliterated,  leaving  the  devise  good  as  to  the  old  trustee 
whose  name  was  retained." 

In  this  case,  as  in  LarJcins  v.  LarJcins  ('),  although  in 

0)  3B.  «feP.,  16  O  4  East,  419. 
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form  there  was  but  one  devise  contained  in  one  sentence 
governed  by  the  same  words  at  the  beginning  and  end,  yet 
in  reality  there  were  two  devises,  each  being  complete  as  to 
each  trustee.  Therefore,  even  assuming  it  to  have  been  in- 
directly held  in  Short  v.  SmiUi  (*)  that  the  obliteratipn  of  the 
name  of  one  trustee  operated  as  a  revocation  as  to  that  trus- 
tee, yet  it  was  a  j^evocation  of  a  perfect  devise,  and  if  so, 
there  was  within  the  statute  an  obliteration  of  a  devise,  and 
not  of  a  few  words  in  the  middle  of  a  devise. 

No  case  has  been  cited,  and  I  do  not  believe  there  is  any, 
which  decides  that  the  alteration  of  words  in  a  devise,  so  as 
to  convert  Sin  estate  in  fee  into  an  estate  for  life,  is  an  oblit- 
eration of  a  devise  within  the  statute.  To  be  a  revocation 
within  the  statute,  I  think  it  must  be  an  obliteration  of  an 
entire  and  complete  devise  or  clause,  and  that  the  plaintiff 
is  therefore  entitled- to  the  verdict. 

Cleasby,  B.:  I  am  of  the  same  opinion.  The  striking 
out  of  the  words  "her  heirs  and  assigns  forever"  is  no>,  as 
it  seems  to  me,  an  obliteration  of  a  devise  or  clause  within 
the  words  of  s.  6,  nor  within  the  intention  of  the  section.  If 
instead  of  the  words  "her  heirs  and  assigns  forever,"  the 
expressions  had  been  "absolutely,"  or  words  of  the  same 
import,  so  that  what  would  otherwise  be  an  estate  for  life 
was  enlarged  into  an  estate  in  fee,  could  it  be  said  that'  the 
obliteration  of  the  word  "absolutely"  was  an  obliteration 
of  a  devise  or  clause  ?  It  would  be  monstrous.  But  the 
effect  must  be  the  same  in  the  present  case. 

Then  should  we  be  justified  m  giving  a  liberal  construc- 
tion to  the  statute  ana  extending  its  scope  so  as  to  include 
115]  a  qualification  *of  a  devise  or  clause  ?  I  think  not ; 
because  there  is  a  real  difference  between  a  clear,  definite 
act  revoking  a  devise  or  clause,  and  doing  something  which 
perhaps  depends  on  a  legal  i^iew  or  legal  knowledge.  The 
words  obliterated  might  be  thought  immaterial,  or  it  might 
not  have  been  considered  what  efifwt  the  obliteration  would 
have.  I  think,  therefore,  there  is  no  reason  for  going  be- 
yond the  language  of  the  statute  and  extending  it  to  a'quali- 
fication  of  a  devise  or  clause. 

•The  authorities  stand  clear  of  the  present  case.  In  both 
the  cases  referred  to  by  my  Lord  there  was  an  obliteration 
of  a  devise. 

Amphlett,  B.:  I  am  of  the  same  opinion.  If  the  point 
had  been  properly  made  at  the  trial  and  were  now  open,  a 
good  deal  might  be  said  for  the  view  that  the  obliteration 
was  not  made  by  the  testator ;  but  it  must  be  assumed  that 

(')  4  East,  419. 
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it  was  made  by  him  after  the  will  was  executed.  It  is  clear 
the  legislature  intended  to  make  a  distinction  between  the 
revocation  of  a  will,  devise,  or  clause,  and  any  alteration  of 
either.  I  agree  with  the  Chief  Baron  that  this  is  not  an  ob- 
literation of  a  perfect  devise  or  clause.  It  is  clear  that  the 
object  of  the  testator  was  to  alter  the  devise,  to  cut  it  down 
from  an  estate  in  fee  to  an  estate  for  life.* 

LarMns  v.  LarJcins  (*)  has  been  a  little  misunderstood. 
There  the  testator  devised  lands  to  three  trustees,  Larkins, 
Enderby,  and  George  Smith,  their  heirs  and  assigns,  upon 
trust,  and  obliterated  the  name  of  George  Smith.  It  was 
not  there  argued  that  the  obliteration  of  Smith's  name  was 
not  a  revocation  as  to  him.  The  point  was  a  different 
one — whether,  admitting  that  the  devise  to  Smith  was  re- 
voked, the  obliteration  operated  as  a  revocation  of  the  devise 
to  the  other  trustees.  That  was  the  only  question,  and  it 
was  decided  that  when  Smith's  name  was  struck  out,  the 
whole  estate  was  given  to  the  others.  The  question  for  the 
opinion  of  the  court  was  "whether  the  devise  of  the  estate 
at  Calcutta  to  the  trustees  named  in  the  said  testator's  will 
to  be  sold,  was  revoked  by  the  testator's  having  struck  out 
the  name  of  George  Smith,  one  of  such  trustees,  after  the 
execution  of  his  said  will."  It  was  held  that  it  was  not  a 
revocation  of  the  devise  to  the  *trustees,  and  Cham-  [116 
bre,  J.,  referring  to  the  argument  that  the  remaining  devi- . 
sees  would  take  a  larger  interest,  said  that  that  argument 
did  not  apply,  because  the  devisees  being  joint  tenants,  were 
seized  per  my  et  per  tout,  and  if  one  joint  tenant  died  in 
the  lifetime  of  the  testator,  the  other  joint  tenant  took  the 
whole  of  the  estate  by  force  of  the  original  devise.  That 
was  a  very  different  case  to  the  present.  Here  there  was  no 
animus  revocandi^  or  rather  the  intention  was  to  revoke  the 
estate  in  fee,  and  give  an  estate  for  life,  a  gift  which  could 
not  be  valid  because  it  was  not  attested  as  required  by  the 
statute.  Hute  absolute. 


Feb.  23,  1876.  Prom  this  judgment  the  defendants  ap- 
pealed, and  during  the  argument  before  the  Court  of  Appeal 
the  original  will  was  shown  to  tlie  court,  and  Cave^  Q.C.,  for 
the  plaintiff,  admitted  that  he  could  not,  for  the  purposes 
of  the  appeal,  deny  that  the  obliteration  was  made  by  the 
testator  liimself,  or  in  his  presence,  and  by  his  directions  and 
consent. 

Wills,  Q.C.,  and  Mellor,  Q.C.  (with  them  Dunning),  for 
the  defendants,  appellants :    The  object  of  ss.  5  and  6'of  the 

(«)  8  B.  4  P.,  16,  109. 
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Statute  of  Frauds  was  to  secure  better  evidence  of  acts  done 
by  a  testator,  by  way  of  revoking  or  otherwise  affecting  his 
will.  The  modes  of  revocation  existed  before,  and  were  not 
invented  by  the  statute.  In  s.  6,  *'nor  any  clause  thereof" 
means  any  clause  of  a  devise,  and  "clause"  is  not  a  term 
of  art,  but  is  equivalent  to  the  expression  '*any  part,"  used 
in  ss.  20  and  22  of  the  Wills  Act,  1837  (7  Wm.  4  &  1  Vict, 
c.  26).  Sir  H.  Jenner  Fust  appears  to  have  considered  the 
two  statutes  as  identical  in  this  respect,  for  in  Goods  of 
Francis  Lambert  Q\  after  the  execution  of  a  will,  which 
was  made  in  1837,  tne  testator  cut  out  parts  of  one  sheet, 
and  Sir  H.  J.  Fust  said,  "It  is  immaterial  whether  it  was 
done  before  or  after  the  1st  of  January,  1838,  for  under  the 
20th  section  of  the  Act  (7  Wm.  4  &  1  Vict.  c.  26)  a  will  may 
be  revoked  in  part  as  well  as  in  the  whole  by  burning,  tear- 
ing, or  otherwise  destroying  with  intention  to  revoke. 
There  can  be  no  doubt  that  the  testator  intended  to 
117]  *revoke  the  part  removed,  and  that  it  was  his  own 
act ;  the  paper  is  therefore  revoked  pro  tanto^  and  good  for 
the  other  parts."  Probate  was  granted  without  the  re- 
moved parts.  The  same  judge  gave  a  decision  to  the  same 
effect  in  Ooods  of  Cooke  (■),  as  to  a  will  made  since  1838.  To 
constitute  a  revocation  under  s.  6  of  the  Statute  of  Frauds, 
an  obliteration  must  leave  the  unobliterated  part  of  a  devise 
effective  and  sensible.  Provided  it  does  that  it  satisfies  the 
section.  In  the  present  case  the  unobliterated  words  are  an 
effective  devise  of  an  estate  for  life.  An  estate  in  fee  simple 
is  composed  of  an  estate  ^or  life,  with  remainder  by  way  of 
limitation  to  the  heirs.  If,  instead  of  the  existing  words 
the  testator  had  said,  "  I  devise  the  lands  to  my  mother  for 
life,  and  after  her  death  I  devise  the  lands  to  her  heirs  for- 
ever," that  would,  by  the  rule  in  Shelley's  Case{*\  have 
given  an  estate  in  fee  simple  to  the  mother,  and  if  tne  tes- 
tator had  struck  out  all  the  words  except  "  I  devise  the  lands 
to  my  mother  for  life,"  that  would  manifestly  have  been  an 
obliteration  of  a  devise  or  of  a  clause  within  s.  6.  There  is 
no  substantial  difference  between  such  a  devise  and  the  pres- 
ent. This  argument  was  rejected  as  almost  unworthy  of 
consideration  by  the  Exchequer  Division,  who  apparently 
held  that  ''clause"  means  nothing  less  than  an  entire  and 
complete  grammatical  sentence,  with  a  nominative,  a  verb, 
&c.,  in  their  proper  places. 

[CocKBURN,  C.  J.:  The  Exchequer  Division  held  that  tlie 
words  obliterated  were  neither  a  devise  nor  a  "clause," 
within  s.  6.     But  if  so,  then  the  section  does  not  apply  at 

Q)  1  No.  Gas.,  131.  («)  5  No.  Gas.,  390.  (»)  1  Co.  Rep.,  93. 
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all,  and  it  is  unnecessary  to  consider  whether  there  was  a 
revocation  within  the  meaning  of  the  section.] 

Precisely  so.  But  the  sounder  view  is  that  the  obliterated 
words  are  a  devise  or  clause  within  the  section  ;  and  this  is 
in  accordance  with  SJiort  v.  Smith  (*) ;  Sutton  v.  SvUon  (■) ; 
and  Larkins  v.  Larkins  (*),  where  Sergeant  Stephen  argued 
that  such  an  obliteration  as  the  present  would  not  be  a  good 
revocation  within  the  statute,  but  the  court  did  not  say 
anything  to  confirm  his  view.  In  1  Jarm.  Wills,  p.  125 
(3a  ed.),  Mr.  Jarraan,  in  *reviewing  these  decisions,  [118 
says :  "  If  a  testator  draws  a  pen  over  jpar^  of  the  will  only, 
a  revocation  is  effected*  pro  tanto^  and  the  unobliterated 
portions  remain  in  force,"  showing  that  he  did  not  make  the 
distinction  since  made  by  the  Exchequer  Division.  If  the 
testator,  instead  of  obliterating,  had  in  a  valid  codicil 
directed  that  the  devise  in  the  will  to  his  mother  be  read 
without  the  words  *'her  heirs  and  assigns  forever,"  that 
would  clearly  have  been  a  good  revocation  within  s.  6. 
But  if  the  principle  of  the  decision  of  the  Exchequer  Di- 
vision be  ri^nt,  it  would  not  be  a  good  revocation,  for  s.  6 
makes  no  distinction  between  revocation  by  a  codicil  and  by 
obliteration. 

CavCj  Q.C.,  and  Bomer^  for  the  plaintiff,  respondent: 
The  object  of  s.  6  was  to  prevent  ignorant  testators  from 
altering  their  wills  except  by  another  properly  attested  will 
or  codicil.  They  might  be  trusted  to  destroy  the  whole 
will,  but  revocation  of  clauses  is  more  difficult  and  danger- 
ous. The  key  to  the  section  is  found  in  the  latter  part  of 
it,  which  enacts  that  every  devise  shall  stand  unless  the 
whole  be  obliterated.  When  s.  5  is  looked  at,  it  is  plain 
that  "any  clause  thereof,"  in  s.  6,  means  any  clause  of  the 
will.  Revocation  may  be  by  obliteration:  but  alteration 
can  only  be  by  another  properly  attested  will,  and  there  is 
no  case  where  an  unattested  obliieration,  which  amounted 
to  an  alteration,  has  been  held  good  under. s.  6.  In  Kirke 
V.  Kirke {*\  the  testator  bequeathed  to  a  legatee  "four 
thousand  pounds,"  and  afterwards  drew  a  pen  through  the 
word  "four,"  and  wrote  "three"  above  it,  and  afterwards 
executed  an  unattested  codicil,  in  which  he  revoked  the  gift 
of  £4,000  and  gave  £3,000  to  the  legatee;  and  it  was  held 
that  the  obliteration  and  codicil  were  ineffectual,  and  that 
the  leratee  took  £4,000.  In  Lock  v.  James  {^\  Rolfe,  B., 
seemed  to  think  that  the  obliteration  of  the  words  "after 

(<)  4  East,  419.  .  («)  4>RuflS.,  486,  452. 

(«)  Cowp.,  812.  (»)  11  M.  <b  W.,  901,  908. 

(»)  3  B.  A  P.,  at  p.  21. 
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her  decease"  in  a  will,  could  not  change  a  postponed  into 
an  immediate  devise.  There  is  no  authority  precisely  on 
the  present  point.  Lark  ins  v.  Larkins  (*)  is  the  nearest, 
but  there  the  remaining  trustees  took  exactly  the  same 
estate  after  the  obliteration  as  before.  The  obliteration  in 
that  case  had  the  same  operation  as  if  the  obliterated  trus- 
tee had  died  in  the  testator's  lifetime;  but  the  present 
119]  ^defendants  seek  to  give  the  obliteration  the  same 
effect  as  if  the  words  had  never  been  in  the  will.  It  is  clear 
the  testator  could  not  directly  obliterate  a  devise  in  fee  and 
interline  an  estate  for  life  without  a  proper  attestation. 
Why  should  it  be  supposed  the  Legislature  intended  to 
allow  it  to  be  done  indirectly,  merely  because  the  devise  in 
fee  happens  to  be  expressed  in  such  language  that  the  altera- 
tion can  be  physically  effected  by  obliteration  ?  It  is  in 
substance  an  alteration.  .  It  diminishes  the  gift  to  the 
.mother,  and  ehlarges  the  estate  which  descends  to  the  heir. 
The  words  "her  neirs  and  assigns"  are  not  necessary  to 
confer  an  estate  in  fee  simple.  "  I  give  my  estate,"  or  '*my 
fee  simple,"  would  have  the  same  effect,  and  there  it  would 
be  impossible  to  cut  down  the  fee  to  a  life  estate  by  mere  ob- 
literation. Can  the  accident  of  phraseology  make  any  dif- 
ference in  the  construction  of  the  word  ''clause,"  or  the 
interpretation  of  s.  6  ?  It  is  argued  that,  because  a  codicil 
directing  that  the  devise  to  the  mother  be  read  without 
"her  heirs  and  assigns  forever"  would  be  a  good  revoca- 
tion, so  must  an  obliteration  be,  since  s.  6  makes  no  dis- 
tinction between  those  two  forms  of  revocation.  The  answer 
is  that  such  a  codicil  would  come  under  the  latter  part  of 
s.  6,  and  would  be  held  effective  as  an  alteration,  not  as  a 
revocation. 

Wills,  Q.C.,  in  reply :  The  object  of  the  Statute  of  Frauds 
was  not  to  |)revent  unskilful  testators  from  meddling  with 
their  own  wills,  but  to  protect  courts,  and  others  who  have 
to  deal  with  wills,  from  being  imposed  upon  by  acts  of 
which  there  was  insufficient  evidence,  if  this  oblitera- 
tion amounts  to  an  alteration,  so  did  that  in  Larkins  v. 
Larkins  (*),  for  since  the  heir  of  the  surviving  trustee  would 
take  the  wnole  estate,  the  elimination  of  one  trustee  might 
make  all  the  difference  in  the  ultimate  disposition  of  the 
property. 

CocKBURN,  C.J.:  I  think  the  judgment  of  the  Court  of 
Exchequer  must  be  reversed.  It  all  turns  upon  the  con- 
struction of  the  6th  section  of  the  Statute  of  Frauds,  and 
that  part  of  the  statute  which  relates  to  wills. 

(»)  3  B.  A  P.,  16,  109. 
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Now  I  quite  agree  that  you  cannot  by  merely  striking  out 
words  alter  a  will  so  as  to  enlarge  the  estate  of  some  one 
who  takes  under  *the  will,  or  so  as  to  have  the  effect  [120 
of  granting  a  new  estate  to  some  one.  But  when  the  pur- 
pose is  simply  to  revoke  and  undo  something  which  has 
been  done,  and  when  the  effect  of  striking  out  certain  words 
is  to  revoke  what  has  been  given,  and  no  more,  it  does  not 
seem  to  me  to  be  brought  at  all  within  the  mischief  contem- 
plated by  the  act,  or  to  be  inconsistent  with  the  terms  of  the 
6i;h  section.  That  the  testator  intended  to  cut  down  the 
estate  in  fee  simple  which  he  had  given  to  his  mother  to  a 
life  estate  I  cannot,  looking  at  the  will,  entertain  the  slight- 
est doubt.  It  is  said  that  the  words  erased  are  not  a  clause, 
and  that,  consequently,  the  6th  section  having  enacted  that 
no  devise  or  clause  shall  be  revocable  except  by  certain  forms 
of  revocation  or  by  some  other  will,  or  codicil,  or  other 
writing,  this  is  not  a  clause  to  which  a  power  of  revocation 
attaches.  If  it  is  not  a  -  clause,  then  the  case  is  not  within 
the  section  at  all.  But  I  do  not  place  my  judgment  upon 
that  ftarrow  ground.  I  think  this  is  a  clause  within  the 
section,  because,  although  it  is  a  devise  in  fee  simple,  I 
think  that  is  (so  far  as  it  is  matter  of  revocation)  divisible 
into  two  parts,  and  that  the  man  who  has  given  the  larger 
estate  may  revoke  the  gift  to  that  extent  and  cut  it  down  to 
the  smaller  gift  or  devise  of  an  estate  for  life.  And  that  is 
all  that  this  testator  has  done.  It  may  be  you  cannot  add 
to  the  will  without  satisfying  the  requirements  of  the  second 

Eart  of  the  6th  section,  but  you  may  by  striking  out  words 
ave  the  effect  of  revoking,  and  without  militating  against 
the  provisions  of  that  section. 

You  may  have  a  case  in  which  the  phraseology  of  the  will 
issuch  that  you  cannot  by  striking  out  words  effect  your 
purpose.  Then  your  case  lalla.  within  those  instances  which 
Mr.  Romer  pointed  out  in  his  able  argument  But  here  the 
•words  are  such  that  by  the  expungmg  a  portion  of  them 
you  have  the  effect  of  revoking,  seeing  that  an  estate  in  fee 
simple  may  be  revoked  to  the  extent  of  taking  away,  not 
all  the  estate,  but  that  portion  of  it  which  is  an  estate  of 
inheritance.  If  the  phraseology  of  the  will  is  such  that  by 
striking  out  certain  words  you  revoke  the  estate  in  fee  sim- 
ple and  leave  the  estate  for  life  standing,  I  see  no  reason 
why  that  should  not  be  done.  That  is  what  I  think  the 
testator  intended  to  do  and  has  done.  The  view  taken  of 
the  matter  in  the  court  below  was  a  mistaken  one,  especially 
as  it  was  *based  on  the  question  of  whether  this  was  [121 
a  '* clause"  or  not.  I  think  for  all  practical  purposes  of 
16  Eng.  Rep.  71 
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the  application  of  the  statute  it  is  a  clause,  and  is  one  there- 
fore which  might  be  revoked. 

Mellish,  L.  J. :  I  am  of  the  same  opinion.  Looking  at  the 
whole  of  section  6, 1  think  the  word  '*  clause  "  is  not  used  in 
any  strict  or  technical  sense,  but  that  it  merely  means  the 
same  thing  and  has  the  same  effect  as  "part ;"  and — as  aj)- 

S^ars  to  have  been  the  view  of  Sir  H.  Jenner  Fust  (*)  and  of 
r.  Jarman  (")— that  s.  20  in  the  Wills  Act  of  1837,  which 
speaks  of  "no  will  or  codicil,  or  any  part  thereof,''  means 
the  same  thing  as  what  is  here  spoken  of  as  "  no  devise  nor 
any  clause  thereof."  Section  6  says,  "No  devise  in  writing 
of  lands,  tenements,  or  hereditaments,  nor  any  clause  there- 
of " — which,  I  think,  means  "  anjr  part  thereof  " — **  shall  at 
any  time  after"  such  and  such  a  time  be  revocable  otherwise 
than,  &c.  What  it  means,  I  think,  is  that  revocation  may 
be  made  in  any  one  of  these  various  ways.  Then  s.  6  says, 
"or  by  burning,  cancelling,  tearing,  or  obliterating  the 
same."  Now  "  the  same"  in  that  sentence  means  the  will 
itself,  the  actual  document,  the  paper  which  is  to  be  torn, 
cancelled,  burnt,  or  obliterated,  and  then  it  is  plain  that  rev- 
ocation may  be  shown,  either  of  the  whole  of  the  will,  or  part 
of  the  will,  by  tearing,  burning,  cancelling,  or  obliterating, 
and  that  is  to  be  applied  to  the  actual  paper  itself. 

Now  in  construing  a  will,  the  testator  must  have  used 
such  language  that  you  are  able  to  discover  what  his  intention 
is  in  order  to  carry  it  out.  So  I  think  that  for  the  purpose 
of  revoking  by  obliteration,  the  obliteration  must  be  of  such 
a  kind  that  the  court  can  plainly  see  what  the  intention  of 
the  testator  was  by  obliterating.  In  the  present  case  that 
presents  no  difficulty  at  all,  because  no  one  can  doubt,  and 
it  seems  to  be  assumed,  that  by  striking  out  the  words  "her 
heirs  and  assigns  forever"  the  testator's  intention  was  to 
cut  down  the  estate  which  he  had  previously  given  to  his 
mother  from  an  estate  in  fee  to  an  estate  for  lire.  Therefore 
the  court  can  see  plainly  what  he  intended.  Then  the  ques- 
tion is,  Can  it  be  carried  out  ?  That  seems  to  me  to  depend 
simply  on  this :  Is  it  a  revocation  ?  Because  nothing  can  be 
12^]  done  by  obliteration  except  a  revocation.  There  *can 
be  no  addition.  The  difference  between  revocation  and  alter- 
ation seems  to  me  to  be  this  :  if  it  simply  takes  away  what 
was  given  before,  or  a  part  of  what  was  given  before,  then  it 
is  revocation  ;  but  if  it  gives  something  in  addition,  or  gives 
something  else,  then  it  is  more  than  revocation,  and  cannot  be 
done  by  mere  obliteration.  Here  it  simply  takes  away  some- 
thing that  was  given  before.     It  makes  the  estate  less  than 

(')  1  No.  Cas.,  132.  («)  1  Jarm.  Wills,  125,  3d  ed. 
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what  it  was.  It  does  not  give  the  mother  anything  which 
she  had  pot  before,  because  she  had  an  estate  for  life  before. 
The  estate  in  fee  included  an  estate  for  life.  It  seems  to  have 
been  the  intention  of  the  Legislature,  as  far  as  one  can  judge 
from  the  language  they  have  used,  that  revocation  might  be 
accomplished  by  simple  obliteration,  without  making  a  new 
attested  will;  it  appears  to  me  this  merely  amounts  to  a 
simple  revocation,  because  it  simply  takes  away  a  part  of  the 
estate  which  had  been  before  ffiven. 

Baggallay,  J. a.:  lam  of  the  same  opinion.  Having 
regard  to  the  language  of  the  5th  and  6th  sections  of  the 
Statute  of  Frauds,  I  assent  to  the  argument  which  has  been 
addressed  to  us  by  Mr.  Cave  and  Mr.  Romer,  and  which 
appears  to  have  been  assented  to  in  the  Court  of  Exchequer, 
that  the  words  *'  clause  tffereof  "  in  the  earlier  part  of  the  6th 
section  must  mean  clause  of  the  will.  Then  we  find  the  pro- 
vision is  that  no  will  in  writing  of  lands,  nor  any  clause 
thereof,  shall  be  revocable  otherwise  than  in  the  manner 
mentioned  in  the  further  part  of  that  clause.  But  I  am  un- 
able to  assent  to  the  limited  construction  which  has  been  put 
ou  the  word  ''  clause ' '  as  used  in  that  section.  In  fact,  I  am 
disposed  to  give  it  a  more  extended  signification  even  than 
may  be  necessary  for  the  decision  of  the  present  case.  It  ap- 
pears to  me  to  be  used  only  in  the  sense  of  "  a  part  of  a  will," 
subject  perhaps  to  this  qualification,  that  the  words  revoked 
must  be  such  as  to  leave  the  rest  of  the  will  intelligible. 

The  provision  is  made  for  two  classes  of  cases,  total  and 
partial  revocation,  and  we  find  words  used  which  are  more 
or  less  applicable  to  both  classes.  We  have  in  the  first  case 
a  form  applicable  to  both,  namely,  a  revocation  by  some 
other  will  or  codicil  in  writing  or  other  writing  declaring  the 
same.  Then  we  have  four  *other  modes  of  revoca-  [123 
tion,  the  first  three  of  which,  burning,  cancelling,  and  tearing, 
would  appear  to  be  more  applicable  to  the  case  of  complete 
revocation,  aiid  the  fourth,  obliterating,  might  be  applicable 
either  to  the  one  or  the  other.  But  I  cannot  see  that  those 
four  alternative  forms  are  applicable  to  any  other  classes 
of  revocation  than  those  whicli  may  be  effected  by  will  or 
codicil.  Now,  if  this  testator  had  made  a  codicil  and  had 
said,  "I  desire  that  in  my  will  the  devise  to  my  mother  shall 
be  read  as  if  the  words  '  her  heirs  and  assigns  forever '  were 
omitted."  it  cannot  be  denied  that  effect  could  be  given  to 
that  codicil,  and  those  words  could  be  considered  as  not  in- 
cluded in  the  will.  Then  if  the  same  effect  can  be  produced 
by  obliteration  only,  it  appears  to  me  this  section  expressly 
provides  that  it  may  be  done  by  obliteration,  and  that  is  ex- 
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actly  what  the  testator  has  done.  He  has  struck  out  these 
words  by  obliteration,  and  it  has  produced  the  same  effect 
as  if  there  had  been  a  codicil  executed  in  writing  'directing 
the  same  thing  to  be  done. 

Mellor,  J. :  I  am  of  the  same  opinion.  I  think  the  judg 
ment  of  the  court  below  gives  much  too  narrow  a  construc- 
tion to  the  word  *' clause."  I  very  much  incline  to  agree 
with  Lord  Justice  Baggallay,  and  read  it  as  equivalent  to 
''part  of  the  will;"  but,  at  all  events,  when  you  can  by 
obliteration  strike  out  a  portion  of  a  will  following  other 
words,  and  jret  leave  an  effective  disposition  by  sensible 
words  remaining,  I  do  not  see  why  that  should  not  be  done 

I'ust  in  the  same  sense  and  in  the  same  way  as  revocation" 
>y  some  writing.  To  the  extent  to  which  the  present  oblit- 
eration goes  it  strikes  out  words  which  enlarge  the  estate  to 
the  devisee,  but  it  leaves  words  perfectly  consistent,  and 
sensible,  and  effective  which  give  a  life  estate.  I  read  the 
clause,  or  paragraph,  or  sentence  as  manifestly  divisible, 
because  you  can  by  the  mere  obliteration  of  certain  words 
leave  a  perfectly  effective  devise  of  an  interest  which  is  less 
than  that  which  was  before  given  by  the  testator.  It  ap- 
pears to  me,  therefore,  to  come  necessarily  within  the  terms 
used  by  the  statute,  and  to  be  a  perfectly  effective  revo- 
cation. 

.  Grove,  J. :  I  am  of  the  same  opinion.  It  seems  to  me 
124]  that  the  ^judgment  of  the  court  below  and  the  argu- 
ment of  the  plaintiff's  counsel  do  not  give  sufficient  effect  to 
the  distinction  between  the  terms  "clause"  and  ''devise." 
The  argument  would  possibly  have  been  sound  if  "clause" 
meant  the  same  thing  as  "devise."  As  the  act  has  said 
"devise"  as  well  as  "clause,"  perhaps  "clause"  signifies 
something  so  far  differing  from  "devise"  as  to  mean  any 
part  which  can  be  struck  out  leaving  a  remainder  which  is 
sensible. 

Judgment  reversed. 

Solicitors  for  plaintiff :  Speechly  &  Co. 

Solicitors  for  aefendants :  H.  B,  Clarke  <fe  SoUy  for  Har- 
rison &  Smithy  Wakefield, 
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[1  Exchequer  Division,  141.] 

Feb.  1,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

♦Gambles   and   Others   v.   The   Ocean   Marine     [141 
Insurance  Company  of  Bombay  (*). 

Ship  and  Shipping — Marine  Insurance —  Voyage  Policy  and  Time  Policy  combined — 
Insurance  on  Ship  "to  Port,  and  for  fifteen  days  whUet  there  after  arrival" — Ter- 
mination of  Iii»k — DeviaHon. 

A  ship  insured  **  at  and  from  the  port  of  Pomaron  to  Newcastle-on-Tyne;  and  for 
fifteen  days  wliilst  there  after  arrival "  arrived  safely  at  Newcastle  on  the  4th  of 
December,  and  on  the  18th  completed  the  discharge  of  her  inward  cargo  within 
the  port  of  Newcastla  Having  been  chartered  to  load  in  the  river  Tyne  a  c&rso 
of  coals  for  delivery  at  Gibral^r,  and  having  received  on  board  two  Keels  of  the 
same  as  a  stiffening,  the  ship  was  moved  on  the  16  th  of  December  to  a  loading  place 
on  the  Tyne,  within  the  port  of  Newcastle,  there  to  complete  her  loading.  Whilst 
moored  there,  she  was,  on  the  I6th,  injured  in  a  storm.  The  stamp  on  the  policy 
was  sufficient  to  cover  both  a  voyage  and  a  time  policy.  The  policy  did  not  contain 
the  usual  twenty-four  hours'  clause : 

Ileld,  reversing  the  judgment  of  the  Exchequer  Division,  that  the  policy  must  be 
construed  as  a  voyage  policy  with  a  time  policy  engrafted  upon  it,  and  that  although 
the  voyage  was  terminated,  and  the  inward  cargo  discharged,  the  underwriters  were 
liable. 

Appeal  from  a  judgment  of  the  Exchequer  Division  in 
favor  of  the  defendants  upon  a  special  case,  reported  antCj 
p.  8,  where  the  facts  are  stated  (")• 

Herschepiy  Q.C.  {Holland  with  him),  for  the  plaintiffs, 
appellants :  The  mistake  of  the  majority  of  the  court  be- 
low is  in  reading  this  as  a  voyage  policy  onh^,  instead  of  a 
voyage  and  a  time  policy  combined.  The  fifteen  days  are 
separate  from  and  begin  at  the  end  of  the  voyage,  just  as 
the  thirty  days  were  held  to  run  from  the  expiration  of  the 
usual  twenty-four  hours  in  Mercantile  Marine  Insurance 
Co.  V.  Titherington  (^).  In  Haughton  v.  Empire  Marine 
Insurance  Co.  ( ),  which  is  rather  the  converse  of  the  pres- 
ent case,  a  ship  insured  in  a  homeward  policy,  "at  and 
from  Havana  to  Greenock,"  was  injured  after  she  had 
safely  arrived  within  the  harbor  of  Havana,  but  before 
she  was  safely  moored.  Held  that  *the  homeward  [142 
policy  had  attached,  although  the  risk  under  an  outward 
policy  to  Havana  might  not  have  terminated.  In  1  Phillips 
on  Insurance,  6th  ed.,  s.  950,  reference  is  made  to  Stuart 
V.  Columbian  Insurance  Go.  (*),  where  it  was  held  that  a 
time  policy  began  at  the  expiration  of  a  voyage  policy  from 

(»)  Reversing  16  Ene  Rep.,  260.  (»)  6  B.  A  S.,  766  ;  84  L.  J.  (Q.B.),  11. 

(•)  On  p.  9,  in  the  fifth  line  from  the        (*)  Law  Rep.,  1  Ex.,  206. 
top,  instead  of  "  on  that  day  the  ship  was        (^)  2  Cranch,  Circ.  Rep.,  442. 
chartered,"   Ac,   read  "on   the    8th   of 
December,"  Ac.  ^ 
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Georgetown  to  Madeira,  and  covered  a  subsequent  voyage 
to  Brazil. 

Cohen^  Q.C.  (/.  H.  Crawford  with  him),  for  the  defen- 
dants, respondents:  The  words  '*and  for  fifteen  days 
whilst  there  after  arrival"  must  be  construed  with  refer- 
ence only  to  the  voyage  to  Newcastle,  just  as  in  Company 
of  African  Merchants  v.  British  and  Foreign  Marine 
Insurance  Co.  (*),  where  a  ship  was  insured  at  and  from 
Liverpool  to  the  coast  of  Africa  '*  during  her  stay  and  trade 
there,^'  and  back  to  a  port  of  call  or  discharge  in  the  United 
Kingdom,  it  was  held  that  **  stay"  must  be  read  with  refer- 
ence to  "trade,"  and  that  the  ship  having  stayed  on  the 
coast  of  Africa  for  a  purpose  unconnected  with  trade,  there 
was  a  deviation.  The  present  policy  does  not  contain  the 
usual  clause,  '*  until  she  hath  moored  at  anchor  twentj^- 
fours  hours  in  good  safety,"  nor  any  clause  as  to  the  termi- 
nation of  the  adventure  on  ship,  except  the  clause  as  to  the 
fifteen  days.  The  printed  part  of  the  policy  appears  to  be 
one  adapted  for  '* goods"  only,  and  to  have  been  used  for 
"ship"  by  mistake  for  the  usual  form.  Now  if  the  policy 
had  contained  the  usual  twenty-four  hours  clause  and  had 
not  contained  the  clause  about  the  fifteen  days,  it  is  clear 
that  if  the  ship  had  during  the  twenty-four  hours  done 
anything  unconnected  with  the  voyage  it  would  have  been 
a  deviation.  Logically  the  same  reasoning  must  hold  good 
of  the  fifteen  days'  clause,  which  is  merely  a  substitution 
for  the  twenty-four  hours  clause.  Under  the  present  policy 
the  ship  was  at  liberty  to  discharge  her  cargo  at  different 
times  during  the  fifteen  days,  and  might  change  her  moor- 
ings for  that  or  any  other  purpose  connected  with  the 
voyage  to  Newcastle.  But  when  once  that  voyage  was 
ended,  and  the  cargo  discharged,  anything  done  for  a  pur- 
pose unconnected  with  the  voyage  was  a  deviation.  To 
make  a  deviation,  it  is  not  necessary  that  the  risk  be  in- 
creased, it  is  sujficient  that  it  be  changed.  Mercantile 
Marine  Insurance  Co.  v.  Titheringtoni^)  is  a  decision  not 
143]  that  such  a  policy  must  be  *construed  as  a  time 
policy  together  with  a  voyage  policy,  but  merely  that  the 
thirty  days  must  be  reckoned  in  addition  to  and  not  inclusive 
of  the  twenty-four  hours.  No  question  of  deviation  was 
raised  there. 

Herschell^  Q.C,  replied. 

Lord  Cairns,  L.C;.:  In  this  case  there  is  a  policy  of 
insurance  upon  a  ship  "at  and  from  the  port  of  Pomaron 
to  Newcastle- on-Tyne  and  for  fifteen  days  whilst  there  after 

0)  Law  Rop.,  8  Ex.,  1^4.  («)  5  B.  A  S.,  765;  34  L.  J.  (Q.B.),  11. 
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arrival."  The  ship  arrived  at  Newcastle,  and,  having  un- 
loaded her  cargo,  took  in,  with  reference  to  a  new  voyage 
on  which  she  was  chartered,  some  stiffening,  moved  to  an- 
other part  of  the  port,  and  was  there  lost  inside  the  port 
within  the  fifteen  days.  The  question  is,  whether  the  under- 
writers are  liable. 

Now,  according  to  the  natural  construction  of  the  words 
the  ship  was  clearly  lost  whilst  at  the  port  of  Newcastle 
within  the  fifteen  days;  and  therefore  during  the  period 
covered  by  the  insurance,  and  under  circumstances  which 
the  words  of  the  policy  are  apposite  to  describe.  But  the 
ground  on  which  the  majority  in  the  court  below  proceeded, 
as  I  understand,  is  this — they  say  this  is  a  voyage  policy, 
and  therefore  everything  in  the  policy  must  be  construed 
so  that  the  risk  may  be  considered  to  cover  all  that  is  done 
with  reference  to  the  voyage  and  nothing  more,  and  there- 
fore the  fifteen  days  must  be  construed  with  reference  to 
the  voyage ;  and  if  during  those  fifteen  days  the  ship  was 
doing  anything  with  reference  to  the  voyage,  then  the 
underwriters  are  liable,  otherwise  not.  Now,  it  appears  to 
me,  speaking  with  great  respect  to  the  majority  of  the 
learned  judges  in  the  Court  of  Exchequer  that  that  is  really 
assuming  the  whole  question  in  the  case. 

The  question  appears  to  me  to  be  this,  is  this  purely  a 
voyage  policy  i  tfndoubtedly,  so  far  as  regards  the  transit 
of  the  ship  from  Pomaron  to  Newcastle-on-Tyne,  it  is  a 
voyage  policy,  and  I  will  assume  that  as  regards  the  con- 
duct of  the  ship  during  that  period  it  is  to  be  judged  of  as 
the  conduct  of  any  ship  subject  to  a  voyage  policy  ought 
to  be  judged  of.  But  then  it  appears  to  me  that  unless 
these  words  "for  fifteen  days  wliilst  there" — that  is,  at 
Newcastle — ** after  arrival,"  have  obtained  some  peculiar 
mercantile  *meaning  by  usage  or  otherwise  (which  [144 
is  not  contended),  there  arises  after  the  voyage  is  completed 
an  addition  to,  an  excrescence  upon,  the  voyage  poRcy  in 
the  shape  of  a  stipulation  which  carries  the  persons  inter- 
ested in  the  ship  safely  over  a  further  period  of  fifteen  days, 
and  that  as  to  that  it  is  not  a  voyage  policy,  but  a  time 
policy.  There  is  therefore  a  stipulation  for  ar  voyage,  and 
engrafted  upon  that  a  further  period  of  fifteen  days  during 
which  the  loss  of  the  ship  is  insured  against. 

No  authority  for  the  view  taken  by  the  majority  of  the 
court  below  has  been  cited,  except  upon  the  hypothesis 
that  this  throughout  is  to  be  looked  at  as  a  voyage  policy. 
Unless  that  hypothesis  is  conceded,  the  authorities  to  which 
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the  Chief  Baron  referred  are  not  applicable,  and  I  think 
that  hypothesis  cannot  be  conceded. 

The  case  of  The  Mercantile  Marine  Insurance  Co.  v. 
Titherington{') — where  the  ship  was  insured  *'at  and  from 
Liverpool  to  any  port  or  ports  in  the  North  and  South 
Pacific  Oceans,  and  during  thirty  days  stay  in  her  last  port 
of  discharge,"  with  a  clause  that  the  insurance  should  con- 
tinue until  *' she  hath  moored  at  anchor  twenty-four  hours 
in  good  safety" — is  much  more  applicable  to  the  present 
case  than  the  other  authorities,  because  there  the  voyage 
was  treated  as  one  separate  thing  to  this  extent,  that  the 
twenty-four  hours,  the  usual  time,  was  added  after  the 
arrival  of  the  ship  to  make  the  termination  of  her  voyage, 
and  then  upon  tnat  was  engrafted  the  stipulation  for  her 
safety  for  thirty  days.  Surely  in  that  case  the  two  things 
must  be  treated  as  being  separate,  and  I  think  that  is  so 
here.     The  appellants  are  therefore  entitled  to  recover. 

Lord  Coleridge,  C.J.:  I  am  of  the  same  opinion.  I 
was  impressed  at  first  with  the  cited  case('),  where  the 
words  were  ''during  her  stay  and  trade  there,"  and  with 
Mr.  Cohen's  argument  that  the  construction  which  was  put 
upon  those  words  must  be  applied  to  the  clause  in  the  pres- 
ent policy  about  the  fifteen  days,  but  upon  consideration 
145J  that  really  does  assume  the  ^question  in  issue, 
namely,  whether  this  is  a  voyage  policy  or  a" time  policy.  If 
it  were  a  voyage  policy  onlj^,  the  judgment  of  the  majority  of 
the  court  below  would  be  right,  but  that  is  the  point  which 
we  have  to  consider. 

Another  point  which  struck  me  in  favor  of  Mr.  Cohen's 
contention  was,  that  the  policy  is  silent  as  to  any  time  after 
the  vessel  is  safely  moored,  and  .therefore  that  there  might 
be  some  foundation  for  the  contention  that  the  fifteen  days 
is  merely  a  substitution  for  the  ordinary  twenty-four  houPvS, 
and  that  if  so,  the  longer  period  is  to  be  judged  of  by  tlie 
same  principles  that  apply  to  the  shorter.  But,  upon  con- 
sideration, I  do  not  think  that  is  the  trUe  view  of  the  policy. 
We  must  give  the  ordinary  meaning  to  words,  unless  it  is 
shown  that  there  is  some  usage  which  has  deprived  those 
words  of  their  ordinary  sense.  Here  the  words  are  that  the 
insurance  is  to  last  "for  fifteen  days  whilst  there  after 
arrival."  What  happened  was  within  the  fifteen  days,  and 
whilst  the  ship  was  there,  as  is  found  in  the  case,  within  the 
meaning  of  the  policy.  Therefore,  as  it  appears  to  me,  the 
risk  was  covered  by  the  policy,  the  judgment  of  Baron 

0)  5  B.  &  8.,  7R5 ;  84  L.  J.  (Q.B.),  11.     British  and  Foreign  Marine  Tnsnrance  Co., 
(*)  Company  of  African  Mtrchatiis  v.     Law  Rop.,  8  Ex.,  154. 
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Cleasby  was  right,  and  the  judgment  of  the  majority  of  the 
court  should  be  reversed. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  I  think  there 
is  no  reason,  or  no  sufficient  reason,  lor  departing  from  the 
plain  meaning  of  these  words.  If  the  words  had  been 
simply  "for  fifteen  days  after  arrival,"  then  it  might  have 
been  necessary  to  put  some  limitation  upon  them,  because 
the  underwriters  could  hardly  havd  intended  to  be  liable 
for  a  ship  going  out  to  sea  within  that  time;  but  the  ex- 
press terms  "  wnilst  there,"  show  that  the  stipulation  is  that 
the  underwriter  is  to  run  the  risk  of  what  may  happen  to  the 
ship  while  she  remains  in  the  port  of  Newcastle.  If  we  held 
otherwise,  we  should  defeat  tne  object  of  the  shipowner  in 
insuring  in  these  terms,  because  what  he  intends  is  that  his 
ship  may  be  always  covered.  In  an  ordinary  way  a  ship- 
owner insures  until  a  ship  arrives  and  twenty-four  hours 
afterwards;  then  he  insures  '*at  and  from"  for  the  next 
voyage,  so  that  the  ship  is  always  insured.  But  in  order  to 
insure  *'at  and  from,"  he  must  know  what  the  next  voyage 
will  be.  It  often  happens  he  does  not  know,  and  it  is  con- 
venient to  him  that  during  a  certain  time  the  ship  should 
be  ^covered,  so  that  he  may  know  when  the  risk  will  [146 
terminate.  I  cannot  help  thinking  we  should  make  that 
uncertain  by  saying  it  meant  when  the  ship  had  completed 
the  delivery  of  her  cargo,  and  should  defeat  the  object  of  the 
shipowner. 

Judgment  retersed^  and  ent^ed  for  the  plaintiff s. 

Solicitor  for  plaintiffs:   TT.  W.  Wynne^  for  ForsTw/uo  & 
Hawkins^  Liverpool, 
Solicitors  for  defendants :  Freshfields  &  Williams. 


[1  Exchequer  Division,  167.] 

.  Feb.  23,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*Ellis  and  Another  v.  Emmanuel  and  Another.     [157 

Creditor  and  Surety — Suretyship  for  Whole  of  ascertained  Debt  vfith  Liability  limited  to 
less  Sum — Construction  of  Instrument — Kiff?U  of  Surety  to  reduce  his  Liability  by 
ratable  Proportion  of  Dividends  paid  under  Bankruptcy  of  principal  Debtor, 

Where  a  surety  gives  a  continuing  guarantee  limited  in  amount  to  secure  the  float- 
ing balance  which  may  from  time  to  time  be  due  from  the  principal  to  the  creditor, 
the  g^rantee  is,  as  between  the  surety  and  the  creditor,  to  be  construed  {prima  facie 
at  least)  as  applicable  to  a  part  only  of  the  debt  coextensive  with  the  amount  of  the 
guarantee.  But  a  guarantee  limited  in  amount  for  a  debt  already  ascertained  which 
excewlfl  that  limit  is  not  prima  facie  to  be  construed  as  a  security  for  part  of  the 
debt  only.     It  ia  a  qupstiou  of  construction  on  which  the  court  is  to  sav  whether  the 

IG  Eng.  Rei>.  72 
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intention  was  to  guarantee  the  whole  debt  with  a  limitation  on  the  liability  of  the 
surety,  or  to  guarantee  a  part  of  the  debt  only.  § 

A  debtor  and  his  surety  executed  a  joint  and  several  bond  for  £14,000  conditioned 
for  avoidance  if  they  or  either  of  them  should,  in  satisfaction  of  a  debt  of  £7,000  then 
due  from  the  debtor  to  the  obligee,  pay  the  £7,000,  with  a  proviso  that  the  surety 
should  not  be  liable  under  the  bond  for  a  sum  or  sums  exceeding  altogether  in  debt 
or  damages  £1,800.  The  debtor  having  paid  £1,000,  part  of  the  debt,  and  then 
filed  a  petition  for  liquidation,  the  obligee  proved  for  and  received  a  dividend  of 
9a.  2d,  m  the  pound  on  £6,000  under  the  liquidation.  After  deducting  from  the 
£7,000  the  £1,000  and  the  dividend,  there  remained  more  than  £1,800  due.  The 
obligee  having  brought  an  action  on  the  bond  against  the  surety  to  recover  £1,800, 
the  surety  contended  that  he  was  entitled  to  deduct  from  the  £1,300  a  ratable  pro- 
portion of  the  dividend,  viz.,  9«.  2rf.  in  the  pound  on  £1^800,  and  was  only  liable  for 
the  balance  : 

Meld  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  intention  of  the 
bond  was  that  the  surety  should  guarantee  the  whole  £7,000,  though  his  liability 
was  limited  to  £1,800;  that  he  was,  therefore,  not  entitled  to  deduct  a  ratable  pro- 
portion of  the  dividend,  but  was  liable  for  the  whole  £1,300. 

Oray  V.  Seckham  (Law  Rep.,  7  Ch.,  680),  and  the  series  of  oases  there  followed, 
distinguished. 

Appeal  from  a  judgment  of  the  Court  of  Exchequer  on  a 
special  case  stated  under  a  judge's  order  by  consent. 

The  action  was  on  a  bond,  dated  the  8th  of  December,  1869, 
by  which  one  Etheridge,  who  owed  the  plaintiffs  £7,000,. 
and  seven  other  parties,  bound  themselves,  and  every  two 
and  more  and  each  of  them  jointly  and  severally  in  the  sum 
of  £14,000,  to  be  paid  to  the  plaintiffs. 

The  bond  was  conditioned  for  avoidance  if  the  obligors, 
158]  or  any  *or  either  of  them,  should  in  satisfaction  of 
the  debt  of  £7,000  and  interest  pay  the  plaintiffs  £7,000  with 
interest  at  the  times  and  by  the  instalments  therein  men- 
tioned, or  (at  the  option  of  the  plaintiffs)  the  whole  of  the 
principal  sum,  or  the  unpaid  part  thereof,  if  any  instalment 
was  in  arrear  for  three  months. 

There  was  a  proviso  that  each  of  the  four  several  parties 
mentioned,  namely,  the  two  defendants  (taken  as  one  party), 
one  Wilmot  and  two  other  parties,  who  were  sureties  only 
for  Etheridge,  should  not  be  liable  under  the  bond  (whether 
by  reason  of  a  joint  or  of  a  several  action  or  demand)  to  be 
sued  in  any  such  action,  except  only  for  so  much  of  the  in- 
stalments amounting  in  the  whole  to  £7,000  as  at  the  time 
of  any  such  default  should  then  be  due  and  paj^able,  but  so 
that  nevertheless  the  joint  or  several  liability  of  the  said 
four  parties  should  not  be  prejudiced  or  compromised  in 
respect  of  any  other  of  the  instalments  afterwards  becom- 
in^due. 

Provided  that  the  said  four  parties  '^  shall  not  nor  shall 
either  of  them  be  liable  under  or  by  virtue  of  the  said  bond 
(whether  by  reason  of  a  joint  or  of  a  several  action  or  de- 
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mand)  for  a  sum  or  sums  exceeding  altogether  in  debt  or 
damages  £1,300. 

Then  followed  similarly  worded  provisos  limiting  the 
liability  of  two  others  of  the  seven  sureties  to  £700,  and 
of  the  seventh  to  £400. 

Etheridge  duly  paid  two  instalments  of  £500  each  with 
interest.  Afterwards,  on  the  6th  of  April,  1871,  he  filed  a 
petition  for  liquidation  under  the  Bankruptcy  Act,  1869, 
and  his  creditors  resolved  that  his  affairs  should  be  liqui- 
dated by  arrangement,  and  a  trustee  was  appointed. 

In  that  month  the  plaintiffs  proved  against  Etheridge' s 
estate  under  the  liquidation  a  debt  of  £6,020  ll5.,  which 
waa  the  whole  amount  then  due  in  respect  of  the  principal 
and  interest  secured  hj  the  bond. 

The  whole  of  Etheridge' s  estate  was  realized  and  divided 
among  his  creditors,  and  four  dividends  were  before  this 
action  paid  under  the  liquidation  amounting  to  9^.  2d,  in 
the  pound,  and  the  plaintiffs  received  as  the  dividends  on 
their  proof  £2,759  8^.  2d. 

Wilmot,  one  of  the  first  four  sureties,  having  been  sued 
for  instalments  on  the  bond  by  the  plaintiffs,  paid  them 
£405  Us.  for  ^principal  and  £22  lis.  6d.  for  in-  [159 
terest  (*).  After  deducting  from  the  principal  sum  of 
£7,000  and  interest  the  instalments  paid  by  Etneridge,  the 
dividends  of  9^.  2d.  in  the  pound,  and  the  amount  recovered 
from  Wilmot,  there  remained  unpaid  more  than  £3,000,  and 
the  plaintiffs  maintained  that  the  defendants  were  liable  for 
£1,300  of  this  (•). 

The  defendants  maintained,  first,  that  the  entire  liability 
of  the  first  four  sureties  (of  whom  they  were  one)  was  lim- 
ited to  £1,300  and  interest,  and  that  they  were  entitled  to 
deduct  from  the  £1,300  the  amount  recovered  from  Wilmot, 
one  of  the  four  parties ;  secondly,  that  they  were  entitled 
to  the  benefit  of  so  much  of  the  dividend  of  9s.  2d.  in  the 
pound  as  related  to  the  £1,300,  viz.,  to  9^.  2d.  multiplied  by 
1,300,  or  £595  165.  8d.;  and  that  after  deducting  these  two 
items  from  the  £1,300  and  interest  there  remained  a  sum 
less  than  the  £450  which  they  had  paid  into  court. 

The  court  were  to  draw  any  inferences  of  fact  which  a 
jury  might  properly  have  drawn,  and  to  make  any  amend- 
ment in  the  pleadings  which  they  might  deem  necessary. 

(*)  See  JSUis  V.  Wilmot,  Law  Rep.,   10  should  decide  the  principle  of  the  dcfon- 

Ex.,  10;  11  Eng.  Rep.,  838.  dant's  entire  liability  without  reference  to 

(•)  When  this  action  was  brouji^ht,  in  the  date  of  the  action,  and  that  the  calcu- 
1874,  some  of  the  instalrneiitA  were  not  lation  of  the  tiguren,  includlnjOf  the  inter- 
duo,  but  it  was  a|p*eed  between  counsel  est,  should  be  arranged  between  the 
during    the    argument    that    the    court  ])arties. 
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The  question  for  the  court  was,  whether  the  defendants 
upon  the  facts  stated  were  entitled  to  judgment.  If  not, 
judgment  was  to  be  entered  for  the  plaintiffs  for  the  penalty 
of  toe  bond,  and  execution  was  to  issue  for  such  sum  as  the 
court  should  direct. 

1875.  June  7.  The  case  was  argued  by  Manisty^  Q.C. 
{Petheram  with  him),  for  the  plaintiffs,  and  Oiffard^  Q.C. 
{Prentice^  Q.C.  and  O.  Oovld  with  him),  for  the  defendants, 
before  the  Court  of  Exchequer  (Bramwell  and  Cleasby, 
BB.),  who  held  that  on  the  time  construction  of  the  bond 
each  of  the  first  four  sureties  (of  whom  the  defendants  were 
one)  were  liable  to  pay  £1,300,  and  that  the  plaintiffs  were 
entitled  to  issue  execution  for  £1,300,  less  the  amount  paid 
into  court  (*). 

Judgment  foi'  the  plaintiffs. 

Prom  this  decision  the  defendants  appealed. 
160]  *1875.  Nov.  20.  Oiffard,  Q.C.  and  C.  GovM,  for  the 
the  defendants,  appellants :  1.  The  proviso  limits  the  entire 
liability  of  the  first  four  sureties  (of  whom  the  defendants 
are  one)  to  £1,300  in  all,  and  the  defendants  are  liable  at 
most  for  the  balance  of  £1,300,  aft«r  deducting  the  amount 

Eaid  by  Wilmot.  2.  The  defendants  are  entitled  to  the 
enefit  of  so  much  of  the  dividends  of  9^.  2d,  in  the  pound 
received  by  the  plaintiffs  as  are  applicable  to  £1,300,  or,  in 
other  words,  9^.  2d.  multiplied  by  1,300.  It  is  clear  the  de- 
fendants would  have  been  entitled  to  the  ordinary  rights  of 
a  surety,  i.e.,  to  pay  the  £1,300  upon  the  default  of  the 
principal  debtor,  and  then  to  stand  in  the  creditor's  place 
and  prove  for  and  receive  the  dividends  on  £1,300  under  the 
liquidation ;  and  it  cannot  make  any  difference  that  they 
have  waited  for  the  creditor  to  sue.  The  principle  that  the 
surety  is  entitled  to  a  proportionate  part  of  the  dividends 
has  been  established  by  a  long  series  of  cases,  of  which  it  is 
sufficient  to  refer  to  Bardwell  v.  Lydalli^\  Thornton  y. 
JUTKewan  ('),  Hohson  v.  Bass  (*)  and  Or  ay  v.  Seckham  ('). 
If  it  is  intended  that  the  surety  shall  not  have  this  benefit, 
but  that  he  shall  be  liable  for  the  whole  balance  of  the  debt 
after  the  creditor  has  received  the  dividends,  it  must  be  dis- 
tinctly expressed,  as  in  Midland  Banking  Go.  v.  Cham- 
bers{*),  which  was  approved  by  Mellish,  L.J.,  in  Gray  v. 
Seckham  (*).  There  is  nothing  in  the  bond  to  show  that  the 
defendants  had  contracted  themselves  out  of  the  ordinary 

Q)  See  note  (2)  on  preceding  page.  (*)  Law  Rep.,  6  Ch.,  192, 

(«)  1  Bing.,  489.  (*)  Law  Rop.,  7  Cli.,  680. 

(»)  1  H.  ife  M.,  625;  32  L.  J.  (Ch.),  69.         («)  Law  Rep.,  4  Ch.,  «98. 
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rights  of  suretyship.  This  question  of  dividends  was  not 
clearly  raised  in  the  court  below,  nor  dealt  with  by  the 
judgment,  and  it  must  not  be  supposed  that  the  learned 
barons  expressed  any  opinion  adverse  to  the  defendants  on 
this  point. 

Manisty^  Q.C.  {P  ether  am  with  him),  was  heard  on  the 
second  point  only. 

OovZa  replied. 

Lord  Cairns,  L.C.,  said  that,  as  to  the  first  point,  the 
court  had  no  doubt  that,  upon  the  true  construction  of  the 
bond,  each  of  the  four  parties — the  defendants'  firm  being 
treated  as  one  individual  party — were  liable  for  £1,300,  and 
that  the  plaintiffs  were  entitled  *to  recover  £1,300  161 
from  each  of  those  four  parties  in  succession,  £700  from  each 
of  the  two  next  parties,  and  £400  from  the  seventh  surety. 
These  sums,  added  together,  made  exactly  £7,000,  and  this 
construction  gave  the  plaintiffs  the  security  of  the  sureties 
for  the  whole  of  the  £7,000,  which  was  clearly  the  Intention 
of  the  bond.     The  defendants'  construction  would  give  the 

Slaintiffs  the  security  of  the  sureties  for  £2,400  only.     The 
efendants  were  therefore  not  entitled  to  deduct  from  the 
£1,300  the  amount  recovered  from  Wilmot. 

But,  on  the  second  point,  as  to  the  right  to  deduct  the 
proportion  of  dividends,  which  had  been  argued  with  great 
lorce  by  Mr.  Gould,  the  court  would  take  time  to  consider 
the  authorities. 

Cur.  adv.  rmlt. 

1876.  Feb.  23.  The  judgment  of  the  court  (Lord  Cairns, 
L.C.,  Blackburn  and  Brett,  JJ.)  was  read  by 

Blackburn,  J.:  In  this  case  Thomas  Robert  Etheridge, 
as  principal  debtor,  and  others  (seven  in  all,  if  we  reckon 
each  firm  as  a  separate  person),  as  sureties,  executed  a  bond 
to  the  plaintiffs. 

The  instrument  is  not  in  all  respects  artificially  drawn, 
but  in  substance  it -is  this.  The  eight  persons  bound  them- 
selves, and  every  two  or  more  and  each  of  them,  jointly  and 
severally,  in  the  penal  sum  of  £14,000.  The  condition  of 
the  bond  was  that  if  the  eight  parties,  or  any  or  either  of 
them,  paid  the  principal  sum  of  £7,000  by  certain  instal- 
ments, at  times  specified,  the  bond  should  be  void  and  of 
none  effect,  otherwise  it  should  remain  in  full  force.  Then 
followed  a  proviso,  on  the  effect  of  which  we  expressed  our 
opinion  at  the  time  of  the  argument. 

And  then  a  second  proviso,  that  four  of  the  sureties,  in- 
cluding the  now  defendant  * '  shall  not  nor  shall  either  of  them 
be  liable  under  or  by  virtue  of  the  said  bond,  whether  by 
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reason  of  a  joint  or  of  a  several  action  or  demand,  for  a  snm 
or  sums  exceeding  altogether  in  debt  or  damages  £1,300." 

Then  a  similarly  worded  proviso,  that  two  others  of  the 
sureties  shall  not  be  made  liable  for  more  than  £700  ;  and 
another  proviso,  that  the  seventh  surety  shall  not  be  liable 
162]  for  more  than  £400.  The  *aggregate  of  those  four 
sums  of  £1,800,  two  of  £700,  and  one  of  £400,  is  exactly 
£7,000. 

I  think,  on  the  construction  of  this  instrument,  that  the 
whole  seven  sureties  jointly  and  severally  guaranteed  the 
whole  £7,000,  and  therefore,  that  any  one  of  them  might  be 
forced  to  pay  more  than  his  just  proportion  of  what  re- 
mained due.  For  example,  if  the  principal  debtor  paid  off 
£6,000,  leaving  £1,000  only  due,  any  one  of  the  first  four 
sureties  might  have  been  forced  to  pay  the  creditor  the  whole 
£1,000.  But,  on  paying  more  than  his  just  proportion,  he 
would  be  entitled  to  contribution  from  the  other  sureties,  on 
the  ground  that  they  were  all  liable  for  the  same  debt.  The 
limits  put  on  the  amounts  which  could  be  recovered  from 
the  sureties  respectively  would  affect  the  amount  which 
each  was  to  contribute,  but  would  not  prevent  their  being 
all  liable  to  contribution. 

But  if  the  bond  had  been  framed,  as  it  might  have  been, 
so  that  each  surety  did  not  guarantee  the  whole  £7,000 
jointly  with  the  others,  but  that  each  of  the  four  firet  named 
sureties  should  each  guarantee  severally  £1,300,  parcel  of 
the  £7,000,  and  that  each  of  the  two  next  named  should 
each  guarantee  severally  £700,  the  other  parcel,  and  the  last 
surety  guarantee  severally  £400,  the  residue,  the  result 
would  be  different.  There,  if  £6,000  was  paid  off,  the  cred- 
itor probably  would  be  impliedly  bound  to  apply  the  pay- 
ments ratably  to  every  part  of  the  £7,000,  or  at  least  might 
easily,  by  express  stipulation,  be  bound  to  do  so ;  and  if  he 
did  so  apply  them,  he  could  not  recover  the  whole  £1,000 
remaining  due  from  one  of  the  sureties  in  the  first  category ; 
for,  six-sevenths  of  the  £1,300  being  paid  off,  the  surety 
would  only  be  liable  for  the  remaining  seventh,  or  £145,  some 
shillings  and  pence,  and  no  more ;  and  there  could  be  no 
contribution  between  the  sureties,  because  they  were  not 
liable  for  the  same  debt. 

The  practical  difference  between  the  two  forms  of  security 
would  be  that  in  the  first  case  the  creditor  can  recover  the 
whole  from  any  of  the  sureties  who  are  solvent,  leaving  to 
them  the  trouble  of  getting  contribution  from  the  others, 
and  throwing  on  them  the  loss  if  any  of  their  co-sureties  be- 
came insolvent.     This  is  an  advantage  which  a  creditor 
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may  fairly  stipulate  for,  and  which  we  have  no  right  to  take 
away  from  him  if  he  has  stipulated  for  it. 

*ln  the  case  now  befdre  us  the  principal  debtor  [163 
made  a  liquidation  arrangement  at  a  time  when  £6,020  Us. 
of  the  £7,000  originally  secured  to  the  plaintiffs  on  the  bond 
remained  unpaid.  They  proved  for  that  amount,  and  re- 
ceived dividends  alnounting  to  9s.  2d.  in  the  pound  on  that 
amount.  But  after  giving  credit  foi-  that  amount,  consider- 
ably more  than  £1,800  was  due  on  the  bond  at  the  time 
when  the  court  below  were  applied  to  to  allow  execution  to 
issue.  The  Court  of  Exchequer  have  allowed  execution  to 
issue  (*)  for  £860,  the  difference  between  £450  paid  into 
court  and  £1,300,  the  limit  of  the  defendant's  liability. 

It  was  contended  that  they  were  wrong.  It  was  said  that 
the  dividends  are  by  law  applied  to  each  pound  of  the  debt 
ratably,  which  is  unquestionably  true ;  and  it  was  argued 
that  the  defendant  was  entitled  to  take' credit  for  Qs.  2a.  in 
the  pound  on  the  £1,300,  just  as  he  would  have  been  if  his 
contract  had  been  not  to  be  surety  for  the  whple  £7,000, 
with  a  proviso  limiting  his  liability  to  £1,300,  but  to  be 
surety  for  £1,300,  parcel  of  the  £7,000.  If  this  was  so,  the 
amount  for  which  execution  has  been  allowed  to  issue  is 
considerably  too  large.  I  have,  however,  come  to  the  con- 
clusion that  the  court  below  were  right. 

The  real  question,  I  think,  is,  whether  a  series  of  cases 
beginning  with  £Jx  parte  Hush/orth  ("),  decided  by  Lord 
Eldon  in  1805,  and  ending  with  Gray  v.  SecJcJiam  ('),  decided 
by  the  Lords  Justices  in  1871,  apply  to  this  case.  These  de- 
cisions are  several  of  them  in  courts  of  appeal  of  co-ordinate 
jurisdiction  with  this  court,  and  are  clearly  binding  upon 
us ;  and  I  do  not  think  we  ought  to  make  nice  distinctions, 
or  depart  from  these  cases,  unless  there  is  a  real  solid  dis- 
tinction between  these  cases  and  the  present.  But  I  think 
there  is  a  real  solid  distinction. 

I  think  that  the  class  of  cases  referred  to  do  not  lay  down 
any  general  doctrine  that  where  there  is  a  surety,  with  a 
limit  on  the  amount  of  his  liability,  for  the  whole  of  a  debt 
exceeding  that  limit,  he  is  entitled  to  the  benefit  of  a  ratable 
proportion  of  the  dividends  paid  on  the  whole  debt ;  but 
only  that  where  the  surety  has  given  a  continuing  guarantee, 
limited  in  amount,  to  secure  the  floating  balance  which  may 
from  time  to  time  be  due  from  the  ^principal  to  the  [164 
creditor,  the  guarantee  is  as  between  the  surety  and  the 
creditor  to  be  construed,  both  at  law  and  in  e(juity,  as  ap- 
plicable to  a  part  only  of  the  debt,  coextensive  with  the 

0)  Ante,  p.  169,  n.  (2).  («)  10  Vee.,  409.  (»)  Law  Rep.,  7  Ch.,  680. 
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amount  of  his  guarantee  ;  and  this  upon  the  ground,  at  first 
confined  to  equity,  but  afterwards  extended  to  law,  that  it 
is  inequitable  in  the.  creditor,  who  is  at  liberty  to  increase 
the  balance  or  not,  to  increase  it  at  the  expense  of  the 
surety. 

In  Ex  parte  Rushforth  (*)  Lord  Eldon  seems  to  me  to 
express  this  very  plainly.  There  Richard  Rushforth,  the 
petitioner,  had,  along  with  the  two  bankrupts,  entered  into  a 
]oint  and  several  bond  for  £10,000  to  bankers,  conditioned 
for  the  payment,  from  time  to  time  and  at  all  times  there- 
after within  two  months  after  notice  in  writing,  of  the  bal- 
ance that  might  be  then  due  from  the  bankrupts  to  the 
bankers.  At  the  time  of  the  bankruptcy  that  balance  was 
£20,000.  The  bankers  proved  that  amount,  and  received 
dividends  on  it. 

Lord  Eldon  considered  the  matter  much.  He  first,  in 
March,  ,1804,  after  discussing  all  the  points,  ends  an  elab- 
orate judgment  by  saying  Q :  "The  rule  certainly  has  been 
that  where  a  man,  engaged  for  the  whole  of  a  debt,  pays 
only  a  part,  he  has  no  equity  to  stand  in  the  place  of  the 
person  paid.  That  brings  it  to  the  question,  what  is  this 
engagement,  whether  for  the  whole  or  a  part?"  Another 
petition  was  presented,  and  final  judgment  was  not  given 
tiU  the  6th  of  February,  1805,  after  nearlv  a  year's  consid- 
eration, and  then  Lord  Eldon  says  (') :  ''  The  question  comes 
round  to  this;  whether,  according  to  the  true  nature  of 
such  an  engagement  between  all  the  parties  in  this  bond 
and  mortgage,  it  was  competent  to  these  bankers  to  go  on 
without  giving  notice  to  the  surety ;  for  this  is  a  case  in 
which  they  contracted  to  give  him  notice  before  forfeiture  of 
the  bond  ;  whether  they  were  at  liberty  to  swell  the  demand 
to  his  prejudice  beyond  the  sum  of  £10,000.  The  agreement 
was  to  advance  all  such  sums  as  should  be  required ;  but  it 
is  limited  by  an  express  contract  for  an  obligation  to  secure 
all  those  sums ;  and  the  question  is,  whether  that  limitation 
in  the  extent  of  the  obligation  is  not  a  sufficient  ground  for 
the  inference  that  those  sums  were  not  to  be  extended  be- 
165]  yond  £10,000  *to  the  destruction  of  every  right  of  the 
surety.  Take  the  case  of  two  sureties,  each  for  the  separate 
sum  of  £10,000 :  each  paying  the  principal  creditor  would 
be  entitled  to  stand  in  his  place  for  the  sum  paid.  It  would 
be  very  strong  to  hold  that,  as  they  have  taken  but  one 
surety,  he  shall  be  in  a  worse  situsttion.  I  think  the  bank- 
ers are  not  entitled  in  equity  to  say,  as  against  the  suretv, 
that  their  demand  is  more  than  £10,000,  the  amount  of  the 

(0  10  Ves.,  409.  («)  10  Ves.,  at  p.  420.  (»)  10  Ves.,  at  p.  422. 
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bond  he  has  given,  upon  which  he  would  be  prima  facie 
entitled  to  stand  in  their  place :  as  to  the  residue  of  their 
debt,  they  ought  to  be  considered,  if  I  majr  so  express  it,  as 
their  own  insurers."  He  adds:  ''As  this  is  a  perfectly 
new  case,  I  make  the  order  with  liberty  to  file  a  bill." 

Lord  Eldon,  in  deciding  this  case,  attaches  much  weight 
to  the  stipulation  for  notice.  Subsequent  decisions — Ex 
parte  Holmes  (')  and  Oray  v.  SecJcham  (")— have  settled 
that  the  result  would  have  been  the  same  had  there  been  no 
such  stipulation  ;  but  what  seems  to  me  important  is,  that 
Lord  Eldon' s  reasoning  proceeds  entirely  on  the  ground 
that  the  surety  was  entitled  in  equity  to  treat  this  as  a  secu- 
ritv  for  £10,000,  part  of  the  balance,  because  the  bankers 
voluntarily  swelled  the  balance  beyond  the  £10,000 ;  a  rea- 
son not  at  all  applicable  to  a  security  given  for  a  ^um 
already  fixed  and  determined. 

The  next  case  in  order  of  date  was  Paley  v.  Field  ('),  in 
1806,  before  Sir  William  Grant.  There  the  bond  was  con- 
ditioned for  the  payment  of  the  floating  balance  due  to  the 
bankers,  with  a  proviso  that  the  surety  should  not  be  liable 
to  pay  '*any  sums  of  money  to  a  larger  amount  than  the 
sum  of  £1,600,"  the  meaning  of  the  parties  being  that  the 
bankers  should  not  be  indemnified  by  the  surety  by  virtue 
thereof  for  any  loss  which  they  should  sustain  by  giving 
credit  to  the  debtor  beyond  the  sum  of  £1,500.  Sir  Wil- 
liam Grant  rests  his  judgment  almost  entirely  on  this  pro- 
viso. He  says  (*) :  "I  hardly  know  how  the  parties  could 
have  more  clearly  provided,  not  merely  that  the  plaintiff 
should  not  be  called  on  to  answer  more  than  £1,500,  but 
that  with  regard  to  him  th«  creditor  should  be  considered 
as  limited  to  that  sum." 

The  next  case  in  order  of  date  that  I  find  reported  is 
Bar  dwell  *v.  Lydall  Q,  before  the  Court  of  Com-  [166 
mon  Pleas  in  1831.  There  the  guarantee  was,  ''of  any  debt 
which  the  principal  may  contract  from  time  to  time  as  a 
running  balance  of  account  to  any  amount  not  exceeding 
£400."  The  decision  of  the  court  was  that  the  same  rule 
applied  at  law  as  in  equity.  The  court  say  (•) ;  "  the  amount 
oi  the  debt  does  in  this  case  exceed  the  £400,  and  thereby 
the  position  of  the  creditor  is  so  far  altered  that  one  part  of 
his  debt,  viz.,  to  the  extent  of  £400,  is  guaranteed,  and  the 
remainder  not."  In  coming  to  this  conclusion,  that  the 
guarantee  was  to  be  read  as  fetween  the  creditor  and  surety, 

(«)  Mont  <fc  Ch.,  301.  (*)  12  Vea.,  at  p.  444. 

(«)  Law  Rep..  7  Ch.,  680.  (*)  1  Bing.,  489. 

(»)  12  Vea.,  435.  (•)  1  Bing.,  at  p.  493. 

16  Eng.  Rep.  73 


578  EXCHEQUER  DIVISION.  [VoL  L 

1876  Ellis  V.  Emmanuel. 

even  at  law  as  a  guarantee  for  £400,  parcel  of  the  balance, 
and  not  as  a  guarantee  of  the  whole  balance  with  a  limit  on 
the  amount  recoverable,  the  court  seem  to  have  acted  on 
Foley  V.  Field  ('),  but  perhaps  carry  the  doctrine  one  step 
further  than  either  Lord  Eldon  or  Sir  William  Grant  had 
done. 

In  RaiJces  v.   Todd  ("),   in  1838,    the  Court  of  Queen's 
Bench  decided  the  case  on  another  ground,  viz.,  that  the 

Guarantee  was  bad  under  the  Statute  of  Frauds ;  but  Lord 
►enman  during  the  argument  says  that  if  that  had  not  been 
so,  they  should  have  followed  Bardwell  v.  Lydall  ('). 

The  next  case  is  Ex  parte  HolTnes  H,  before  Lord  Cotton- 
ham  in  1839,  sitting  in  appeal  in  bankruptcy.  In  that  case 
the  petitioner  accepted  three  bills  of  exchange,  amounting 
in  all  to  £523  16^.  6^.,  for  the  accommodation  of  the  bank- 
rupt. The  bankrupt  deposited  them  with  his  bankers  as  a 
security  for  the  floating  balance.  The  petitioner  was,  there- 
fore, a  surety  to  the  extent  of  £523  155.  Qd,  to  meet  a  float- 
ing balance,  but  from  the  manner  in  which  the  suretyship 
was  created  no  such  special  ground  as  the  notice  in  Ex  parte 
Musliforth  (')  or  the  proviso  in  Paley  v.  Field  (*)  could 
exist,  nor  could  anything  turn  on  special  words  in  the 
guarantee.  The  balance  greatly  exceeded  £523  \5s.  6rf.,  and 
the  bankers  proved  and  received  a  dividend  of  2^.  on  the 
whole.  Then  the  petitioner  paid  the  bills.  The  Court  o£ 
Review  had  allowed  the  petitioner  the  future  dividends  on 
167]  the  £523  15^.  6rZ.,  but  refused  to  *make  the  bankers 
account  for  the  2^.  in  the  pound  already  received  by  them. 
Lord  Cottenham  upon  appeal  said  very  truly  that  this  was' 
illogical,  and  that  the  petitioner  was  entitled  to  both  or 
neither.  He  then  refers  to  the  fact  that  the  bills  were  de- 
posited to  secure  a  floating  balance,  which  in  the  result  ex- 
ceeded their  amount.  He  cites  Bardwell  v.  Lydall  (') 
Paley  v.  Field  ('),  and  Ex  parte  RusJiforth  (*),  and  then 
says  (•) :  *'  If  then  the  dividend  received  upon  £523  15^.  6rf. 
is  to  be  attributed  to  that  portion  of  the  debt  which  was 
secured  by  the  bills  of  Holmes,  it  is  immaterial  that  the 
bankers  had  larger  or  other  jiemands  against  the  bankrupt." 
It  seems  to  me  tliat  the  principle  he  assumes  is  that  a  secu- 
rity of  limited  amount  for  a  floating  balance  is,  as  between 
surety  and  creditor,  a  security  for  a  portion  of  the  balance 
only,  and  that  the  residue  is  unsecured. 

0)  12  Ves.,  485.  {*)  Mont.  A  Ch.,  301,  316. 

(«)  8  A.  A  E.,  846,  855.  if)  10  Yes..  409. 

O  7  Bing.,  489.  (•)  Mont.  A  Ch.,  At  p.  318. 
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In  Thornton  v.  M'Kewan{'\  in  1862,  Wood,  V.C.,  fol- 
lowed these  decisions,  and  had  no  occasion  to  enter  into  an 
explanation  of  the  principle. 

in  Oee  v.  Pack  Q,  in  1863,  an  action  was  brought  in  the 
Court  of  Queen's  Bench  on  this  guaranty :  "£300.  On  de- 
mand we  jointly  and  severally  promise  to  pay  to  Messrs. 
Gee  &  Co."  (who  were  bankers)  "£300,  with  interest  on 
same,  to  secure  an  advance  now  or  hereafter  on  a  banking 
account  with  Messrs.  Pack  &  Linton."  The  question  raised 
on  demurrer  to  a  plea  was,  whether  the  surety  was  entitled 
to  credit  for  a  proportionate  part  of  the  dividends  received 
by  Gee  &  Co.  on  the  balance  of  their  banking  account, 
which,  at  the  time  the  principal  debtors  entered  into  liquida- 
tion, exceeded  £300.  The  decision  was  in  favor  of  the  surety 
on  the  ground  that  the  case  was  undistinguishable  from 
Bardwell  v.  Lydall  (*). 

In  Hohson  v.  Bass{^\  Lord  Hatherley,  in  1871,  acting 
upon  all  these  cases,  states  the  question  thus :  "If  a  person 
guarantees  a  limited  portion  of  a  debt,  all  the  authorities 
show  that  if  he  pays  tnat  portion,  he  has  in  respect  of  it  all 
the  rights  of  a  creditor.  The  question  is,  whether  the  guar- 
antor means  *  I  will  be  liable  for  *£250  of  the  amount  [168 
which  A.  B.  shall  owe  you,'  or  'I  will  be  liable  for  the 
amount  which  A.  B.  shall  owe  you,  subject  to  this  limita- 
tion that  I  shall  not  be  called  upon  to  pay  more  than  £250.' 
The  words  of  this  guaranty  are  so  similar  to  those  in  some 
of  the  cases  cited  that  it  would  be  splitting  hairs  to  dis- 
tinguish them.  The  words  'at  any  time'  are  material,  and 
I  think  the  meaning  of  the  instrument  is,  '  I  guarantee  the 
payment  of  all  goods  supplied,  but  my  liability  is  not  to  be 
increased  by  their  amount  exceeding  £250.  When  it  reaches 
that  sum  I  am  to  be  a  surety  for  it  with  all  the  rights  of  a 
surety.'  " 

The  last  case  on  the  subject  that  I  am  aware  of  is  Or  ay  v. 
Seckham  (').  There  the  suretyship  was  by  means  of  a  prom- 
issor3^  note  deposited  by  the  principal  with  his  bankers  as  a 
security  for  the  floating  balance,  and  the  case  so  far  was 
identical  with  Ex  parte  Holmes  C).  Lord  Justice  Mellish, 
in  delivering  judgment,  states  tne  point  thus  (') :  "  Upon 
this  the  question  arises  whether  there  is  anything  to  take 
this  case  out  of  the  ordinary  rule  that,  when  a  surety  is  only 
surety  for  part  of  the  debt,  and  has  paid  that  part  of  the 

(»)  1  n.  A  M.,  626  ;  82  L.  J.  (Ch.),  69.  (»)  Law  Rep.,  7  Ch.,  680. 

(»)  88  L.  J.  (Q.B.),  49.  »  (•)  Mont.  A  Ch.,  301. 

(»)  7  Bing.,  489.  (')  Law  Rep.,  7  Ch.,  at  p.  688. 
(*)  Law  Rep.,  6  Ch.,  at  p.  794. 
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debt,  he  is  entitled  to  receive  the  dividend  which  the  princi- 

Sal  debtor  pays  in  respect  of  that  sum  which  the  surety  has 
ischarged. 

I  have  now  cited  and  examined  every  case  of  which  I  am 
aware  bearing  on  this  subject.  In  every  one  of  them  the 
limited  suretyship  was  to  secure  a  floating  balance.  And  I 
think  these  decisions  establish  that  in  such  a  case  the  sure- 
tyship is,  prima  facie  at  least,  to  be  construed  as  a  security 
for  A  part  only  of  the  debt,  from  which  the  consequence 
stated  hj  Lord  Justice  Mellish  follows.  And  I  agree  with 
what  is  intimated  by  Lord  Hatherlev  in  Hobson  v.  Bass  (*), 
that  if  a  creditor,  taking  a  limited  security  for  a  floating 
balance,  means  it  to  be  a  sec^urity  for  the  whole  of  the  debt, 
and  not  merely  for  a  part,  he  should  take  care  that  this  is 
clearly  expressed,  for  the  prima  facie  construction  is  the 
other  way,  and  the  court  ought  not  to  split  hairs  or  make 
nice  verbal  distinctions  on  the  words  used. 

But  there  is  no  case  that  I  am  aware  of  which  lays  down 
that  where  the  suretyship  limited  in  amount  is  for  a  debt 
169]  already  *ascertained  which  exceeds  that  limit,  it  is 
prima  facie  to  be  construed  as  a  security  for  part  of  the 
debt  only.  And  I  have  failed  to  see  any  principle  on  which 
such  a  prima  facie  construction  ought  to  be  aaopted. 

I  think  in  such  a  case  it  is  a  question  of  construction  on 
which  the  court  is  to  say  whether  the  intention  was  to 
guarantee  the  whole  debt,  with  a  limitation  on  the  liability 
of  the  surety,  or  to  guarantee  a  part  of  the  debt  only. 
And,  as  I  have  already  pointed  out,  I  think  the  bond  in  the 
present  case  expresses  an  intention  that  the  sureties  should 
each  guarantee  the  whole  £7,000,  though  their  liability 
respectively  was  limited  to  the  stipulated  amounts. 

It  seems,  therefore,  to  me,  that  the  court  below  were  alto- 
gether right,  and  that  the  judgment  should  be  affirmed. 

The  Lord  Chancellor  and  my  Brother  Brett  concur  in  this 
judgment,  and  in  the  reasoning  on  which  it  is  founded. 
Jvdgmentfor  the  plaintiffs  affirmed. 

Solicitors  for  plaintiffs :  Jones^  Blaxlands  &  Son^  for  J. 
Miller^  Bristol. 

Solicitors  for  defendant :  R.  &  E.  Bastardy  for  O.  H. 
Edwards^  Birmingham, 

(»)  Law  Rep.,  6  CK,  at  p.  794. 
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[1  Exchequer  Divisiozi,  169.] 

Feb.  3,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

RuMMENS  V.  Hare  and  Rummens. 

Oifl  of  Document  of  Title — Handing  over  Policy  of  Insurance  without  Asaiffument—r 
Rtghi  to  retain  Policy,  as  agaimt  Adminiatrairiz  of  Donor. 

In  detinue  by  an  administratrix  for  a  policy  of  insurance,  the  evidence  was  that 
the  intestate  had  given  the  policy  to  tlie  defendant.  No  assignment  was  executed, 
but  the  defendant  retained  the  policy,  and  had  possession  of  it  at  the  time  of  the 
intestate's  death : 

Hildf  affirming  the  judj?ment  of  the  Exchequer,  that  the  action  was  not  maintain- 
able, for  though  there  had  been  no  assignment  of  the  policy  and  the  right  to  the 
money  secured  by  it  mi^ht  not  be  affected,  the  right  to  the  document  itself  passed 
by  the  gift  to  the  defendant. 

Appeal  from  the  decision  of  the  Court  of  Exchequer  dis- 
charging a  rule  to  set  aside  the  verdict  for  the  defendants 
and  for  a  new  trial  on  the  ground  of  misdirection. 

*The  cause  was  tried  before  Cleasby,  B.,  at  the  [170 
Middlesex  sittings  after  Hilary  Term,  1875.  The  plaintiff 
was  the  administratrix  of  J.  G.  Rummens,  who  died  intes- 
tate, and  the  action  was  in  detinue  for  a  policy:  of  insurance 
effected  by  the  intestate  in  the  Briton  Medical  and  General 
Life  Association  on  his  own  life,  and  two  receipts  for  pre- 
miums paid  thereon,  the  plaintiff  alleging  that  sne  had  been 
delayed  in  proceeding  to  obtain  payment  of  the  policy  and 
in  administering  the  proceeds  thereof.  There  was  also  a 
count  in  trover  for  the  conversion  of  the  documents. 

The  defendant  Hare  was  a  solicitor,  and  the  other  defen- 
dant was  the  mother  of  the  intestate;  the  former  was 
joined  as  defendant  because  the  documents  were  in  his  jpos- 
session,  but  otherwise  he  had  no  interest  in  the  policy. 
The  defendant  Sarah,  Bummens  claimed  the  policy  as  her 
property. 

At  the  trial  evidence  was  adduced  that,  in  consequence  of 
a  conversation  as  to  the  means  that  his  mother  would  have 
in  case  of  his  death,  the  intestate  had  handed  the  policy  to 
her  with  the  remark,  *'If  I  die  there  is  the  policy."  He 
afterwards  jjaid  two  premiums  to  the  company,  and  received 
receipts,  which  he  handed  also  to  his  mother.  No  notice  was 
given  to  the  insurance  company  and  no  assignment  was  exe- 
cuted. Subsequently  to  this  the  intestate  married  the  plain- 
tiff, who  on  his  death  became  his  administratrix.  The 
insurance  company  declined  to  pay  on  the  policy  unless  it 
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was  produced,  and  the  plaintiflE  consequently  brought  this 
action  to  recover  possession  of  it. 

The  question  left  to  the  jury  was  whether  the  intestate 
transferred  to  his  mother  the  right  to  the  possession  of  the 
document.  The  jury  found  that  he  did  so,  and  returned  a 
verdict  for  the  defendants. 

A  rule  obtained  for  a  new  trial,  on  the  ground  of  misdi- 
rection, was  discharged  by  the  court  (*)  on  the  authority  of 
Barton  v.  Oainer  ("). 

On  appeal. 

Tapping^  for  the  plaintiff :    Barton  v.  Qainer  (*)  does  not 

fovern  this  case,  for  the  policy  was  not  given  as  a  paper 
71]  writing  *merely,  but  with  the  full  intention  of  passing 
the  interest  under  it.  Searle  v.  Law  (*)  is  an  authority  the 
other  way. 

[Mellish,  L.J.:  There  the  document  was  only  claimed 
on  the  ground  that  the  plaintiff  had  a  beneficial  interest 
under  it,  so  this  question  was  not  raised.] 

30  &  31  Vicl;  c.  144,  ss.  3»  5,  require  that  an  assignment 
should  be  in  writing,  and  that  notice  should  be  given  to  the 
insurance  company ;  that  has  not  been  done  here. 

[Mellish,  L.  J.:  The  plaintiff  could  have  no  greater  in- 
terest in  the  policy  than  the  intestate  had.  Could  he,  if  he 
had  wanted  to  borrow  money  on  the  security  of  it,  have 
brought  an  action  against  his  mother  to  recover  it  ?] 

Not  having  formally  assigned  it  so  as  to  bind  himself,  he 
could  have  recovered  it. 

Orantham^  for  the  defendants,  was  not  called  upon. 

Lord  Cairns,  L.C.:  This  is  an  action,  not  involving  any 
question  with  regard  to  the  right  to  the  money  secured  by 
tne  policy  of  insurance,  but  for  the  detention  of  the  paper 
writing  only.  I  say  this  because  very  different  considera- 
tions apply  to  proceedings  for  recovering  the  security  itself, 
and  to  proceedings  for  the  recovery  oi  that  which  is  the 
subject  of  the  security.  The  facts  may  be  assumed  to  be 
these.  The  intestate  having  insured  his  life,  and  being 
doubtful  what  means  his  mother  would  have  in  case  of  liis 
death,  gave  her  the  policy,  and  told  her  she  might  keep  it. 
This  she  did,  and  afterwards,  the  intestate  having  paid  two 

Eremiums,  gave  the  receipts  to  his  mother,  which  she  also 
ept.  After  his  death,  he  having  married  in  the  meantime, 
his  widow,  as  his  administratrix,  sued  the  mother  to  recover 
the  policy.     The  Court  of  Exchequer,  on  the  authority  of 

(').JCoUy,  C.B.,  Cleaabj  and  Pollock,  («)  3  IT.  A  N.,  887;  27  L.  J.  (Ex.),  390. 
BB.  (')  15  8im.,  95. 


Vol.  I.]  EXCHEQUER  DIVISION.  583 

Vance  V.  Lowther.  18*76 

the  case  of  Barton  v.  Oainer  (*),  held  that  the  administra- 
trix could  not  maintain  trover  for  the  recovery  of  the  policy. 
We  think  the  decision  was  quite  right.  This  was  a  gift  of 
the  policy,  and  although  there  was  no  consideration  for  it, 
yet  it  was  a  valid  gift  to  the  mother  with  whatever  advan- 
tage she  could  obtain  from  it.  As  has  been  pointed  out  by 
tlie  Lord  Justice  during  the  argument,  the  intestate  could 
not  have  claimed  to  have  the  document  returned  to  him, 
nor  can  his  *administratrix  now  claim  it.  We  have  [172 
nothing  to  say  as  to  the  money  which  is  secured  by  it. 
This  is  one  of  those  cases  in  which  the  plaintiff  may  not  be 
able  to  recover  the  document,  which  is  the  evidence  of  the 
debt,  while  the  person  who  holds  that  evidence  may  not  be 
able  to  recover  the  debt  itself ;  but  with  that  we  have  noth- 
ing to  do. 

Lord  Coleridge,  C.  J.,  and  Mellish,  L.J.,  concurred. 

Judgment  affirmed. 

Solicitor  for  plaintiff :  A,  S.  Hatchett  Jones, 

Solicitors  for  defendants :   Wilson  &  Son  ;   Wood  &  Hare. 

(»)  3  H.  A  N.,  887 ;  27  L.  J.  (Ex.),  890. 


[1  Exchequer  Division,  176.] 
Jan.  17,  1876. 

*  Vance  v.  Lowtieer,  [176 

Banker's  Clieck — Alteration  of  Date — Materiality. 

A  person  intrusted  with  a  check  bv  the  payee  to  pay  into  a  bank  absconded  with 
it,  and  after  altering  the  date  from  tne  2d  of  March  to  the  26th  of  MarcN,  passed  it 
to  tlie  plaintiff  for  value.  The  check  was  not  paid,  and  the  plaintiff,  who  had  not 
been  guilty  of  any  negligence  in  taking  the  check,  sued  the  drawer : 

Ueld^  that  the  alteration  was  material,  and  invalidated  the  check ;  and  that  the 
circumstance  that  the  plaintiff  had  not  been  guilty  of  negligence  in  taking  it  was 
immaterial. 

Appeal  from  the  county  court  of  Lancashire,  holden 
at  Manchester. 

The  action  was  on  a  check  drawn  by  the  defendant  on  the 
Manchester  and  County  Bank,  Limited,  in  favor  of  Mr.  S. 
Bagnall,  or  bearer.  The  check  was  intrusted  to  Campbell, 
a  clerk  of  Bagnall,  to  be  paid  to  his  account  at  a  bank.  The 
clerk  absconded  with  the  check,  and  after  altering  the  date 
from  the  2d  of  March,  1875,  to  the  26th  of  March,  1875, 
passed  it  to  the  plaintiff  for  value.  Payment  of  the  check 
had,  in  the  meanwhile,  been  countermanded,  and  on  presen- 
tation of  the  check  payment  was  refused. 

The  learned  judge  found  as  a  fact  that  the  plaintiff  had 
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not  been  guilty  of  negligence  in  taking  the  check,  and  he 
177]  held  that  *under  the  circumstances  the  alteration  of 
the  check  was  not  material,  and  a  verdict  was  entered  for 
the  plaintiff. 

The  question  for  the  opinion  of  the  court  was  whether 
the  verdict  for  the  plaintift  was  right. 

Crompton^  for  the  defendant,  appellant,  was  stopped, 
and  the  court  called  on 

BayliSj  Q.C.  {Jul fan  Rohinson  with  him),  for  the  plain- 
tiff :  A  check  need  not  be  dated  at  all,  and  the  date  on 
the  check  is  not  material.  In  Bull  v.  0^ Sullivan  {')  a 
post-dated  check  was  admitted  in  evidence  in  an  action 
by  the  indorsee  against  the  drawer.  In  Master  v.  Miller  (') 
the  alteration  of  the  date  of  a  bill  of  exchange,  so  as  to 
accelerate  the  payment,  was  held  to  avoid  it,  and  perhaps 
if  the  date  of  payment  of  this  check  had  been  accelerated 
it  would  have  been  made  void,  but  merely  deferring  pay- 
ment ought  not  to  be  held  to  have  that  effect,  as  a  banker 
does  not  look  to  the  date  of  a  check,  -but  is  bound  to  pay 
it,  however  old  it  may  be.  [He  referred  also  to  Austin  v. 
Bunyard{\  and  Uirschman  v.  Budd{^),'\  Further,  the 
finding  of  tne  county  court  judge  is  on  a  mixed  question  of 
law  and  fact,  and  cannot,  therefore,  be  reviewed  unless  it  is 
manifest  that  the  conclusion  arrived  at  must  have  been 
founded  on  an  erroneous  view  of  the  law :  Cawley  v.  Fur- 
nellO. 

Crompton,  in  reply :  The  alteration  was  material.  The 
date  of  the  check  ear-marks  it;  as,  for  instance,  if  it  is 
required  to  give  any  direction  as  to  paying  it.  Further, 
the  baitker  might  have  failed  in  the  interval  between  the 
2d  of  March  and  the  26th  of  March,  and  the  date  is  most 
material,  for  otherwise  the  drawer  might  be  called  on  to 
pay.     [He  was  then  stopped.] 

Kelly,  C.B.:  I  have  no  doubt  that  the  decision  in  this 
case  must  be  reversed.  The  defendant  drew  a  check,  dated 
the  2d  of  March,  which  got  into  the  hands  of  a  person  who 
absconded  with  it.  The  defendant  thereupon  counter- 
manded payment.  Subsenuently,  the  date  of  the  check 
was  altered  to  the  26th  of  March,  and  it  was  put  in  circula- 
178]  tion.  The  question  is,  whether  *  that  alteration  is 
material.  The  count j^  court  judge  seems  to  have  treated 
the  question  of  materiality  as  one  of  fact ;  but  that  ques- 
tion frequently  arises,  as  in  cases  of  insurance,  as  a  ques- 

0)  Law  Rep.,  6  Q,  B.,  209.  (»)  6  B.  cfe  S..  687;  34  L.  J.  (Q.B.),  217. 

(')  1  Sm.  L.  C,  7lh  ed.,  S1\;  4  T.  R.,         {*)  Law  Rep.,  8  Ex.,  171. 
820;  2  H.  Bl.,  140.  C)  12  C.  B.,  291 ;  20  L.  J.  (C.P.),  197. 
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tion  of  law;  and  in  the  present  case  we  have  to  decide 
whether  what  was  done  was  in  law  a  material  alteration 
which  vitiated  the  check.  The  materiality  may  be  tried 
by  several  tests,  of  which  I  propose  to  refer  to  two.  First, 
can  it  be  doubted  that,  when  the  date  of  a  check  is  altered 
as  this  was  from  the  2d  to  the  26th  of  the  month,  the  legal 
obligation  of  the  drawer  is  materially  altered?  In  the 
former  case  the  obligation  of  the  banker  was  to  pay  the 
check  on  presentment  on  an;;^  day  from  the  2d  onwards, 
while  in  the  other-  case  there  is  no  obligation  to  pay  until 
the  26th.  The  authority  to  the  banker  to  pay  on  the  2d 
of  the  month  has  therefore  been  altered,  and  I  think  that  a 
check  payable  at  once  and  one  payable  at  a  future  date 
are  as  different  as  two  bills  of  exchange  drawn  at  one  and 
two  months  respectively. 

The  other  test  is  that  suggested  in  argument.  If  the 
drawer  of  the  check  has  monev  at  the  banK  at  the  time  of 
drawing  it,  but  the  bank  fails  before  it  is  presented,  the 
question  of  the  liability  of  the  drawer  turns  on  the  diligence 
used  in  presenting  the  check,  which  shows  conclusively 
that  the  date  is  material. 

Pollock,  B.  :  I  am  of  the  same  opinion.  Any  material 
alteration  of  a  bill  or  note  invalidates  it,  and  the  question 
is,  what  is  the  true  principle  on  which  the  materiality  must 
be  determined.  The  county  court  judge  seems  to  have 
thought  that  it  was  necessary  to  consider  the  surrounding 
circumstances  in  each  case.  In  that  I  think  he  was  wrong, 
and  that  we  ought  to  look  at  the  question  of  materiality 
with  reference  to  the  contract  itself,  and  not  with  reference 
to  the  surroundinff  circumstances.  Taking  this  view  of  the 
case,  I  think  this  alteration  was  material,  and  that  the  check 
was  void. 

HuDDLESTON,  B.,  coucurred. 

Judgment  for  the  defendant 

Solicitor  for  plaintiff :  T,  W.  Ooldring. 
Solicitors  for  defendant:  Le  Riche  &  Son^  for  Payne  & 
OaUowayy  Manchester. 

See  14  Eng.  Rep.,  585  note  ;  12  Eng.  mercial  Bank  v.  Warren,  15  N.  Y.,  577  ; 

Rep.,  628  note.  Huntington  v.  Ballou,  2  Lansing,  120  ; 

An  action  may  be  maintained  against  Hazard  v.  Spears,  2  Abb.  Court  Appeals 

an  indorser  of  a  note,  who  ratifies  and  Dec,  353;   Greenfield  Bank  v.  Crafts, 

promises  to  pay  the  same,  with  full  4  Allen,  447. 

Knowledge  of  the  fact  that  the  same  In  a  suit  upon  a  promissory  note 

has,   suteequent    to    the  indorsement  where    the  words    '* after    maturity" 

thereof,  been  altered  by  adding  thereto  printed  in   the    interest    clause   were 

the  words  "with  interest":    National  eraseil,  held,  lai,  that  it  would  be  in- 

Bank   v.    Rising,   4  Hun,    793  ;    Cora-  competent  for  defendant  to  introduce 
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other  notes  made  by  himself  in  the 
same  transaction  containing  tlie  same 
phrase,  in  order  to  show  that  those 
words  were  in  the  note  in  suit  at  the 
time  of  its  execution  ;  2d,  that  if  an 
alteration  in  a  note  were  suspicions  on 
its  face,  as  if  the  ink  were  different,  or 
the  handwriting  were  that  of  the  hold- 
er, who  was  interested  in  the  altera- 
tion, the  question  as  to  time  and  intent 
of  the  alteration  should  rest  ultimately 
with  the  jury  ;  3d,  that,  in  the  first  in- 
stance, the  preliminary  question  wheth- 
er the  alteration  bore  marks  of  suspicion 
would  be  for  the  court,  on  inspection 
of  the  instrument ;  4th,  that,  in  the 
absence  of  any  such  suspicious  circum- 
stance, the  presumption  wo«ld  be  that 
the  alteration  was  made  prior  to  or  co- 
temporaneously  with  the  execution : 
Paramore  tJ.  Lindsey,  63  Missouri,  63. 

In  an  action  upon  a  promissory  note, 
where  the  only  controversy  relates  to 
whether  an  erasure  of  the  words  "af- 
ter due"  in  the  printed  form,  following 
the  rate  of  interest,  was  made  after  or 
before  the  execution  of  the  note,  and 
evidence  has  beeu  introduced  both  pro 
and  con.  on  this  subject,  it  is  error  to 
charge  the  jury  that  the  burthen  of 
proof  on  this  question  is  upon  the  de- 
fendant ;  on  the  contrary,  the  burthen 
of  proof  is  on  the  plaintiff  to  show  that 
the  note  in  the  shape  in  which  he  pro- 
duces it  and  has  declared  upon  it  was 
in  fact  executed  and  delivered  by  the 
defendant:  Willett  v.  Shepard,  84 
Mich.,  106. 

Upon  the  trial  of  an  issue  as  to 
whether  an  instrument  has  been  al- 
tered after  its  execution,  evidence  tend- 
ing to  show  that  the  words  "with  in- 
terest" were  not  written  at  the  same 
time  and  with  the  same  pen  and  ink, 
is  admissible :  National  Bank  i?.  Ki- 
Bing,  4  Hun,  793  ;  Dubois  «.  Baker,  30 
N.  Y.,  355. 

Where  a  promissory  note  is  executed 
by  a  part  of  the  makers,  and  delivered  to 
the  payee,  and  he  makes  an  alteration 
in  the  note,  and  then  the  other  makers 
sign  it,  without  knowledge  of  such  al- 
teration, the  liability  of  those  subse- 
quently signing  is  not  affected  by  the 
alteration,  unless  it  is  so  material  as  to 
discharge  the  previous  signers  from 
liability,  in  which  case  the  liability  of 
the  subsequent  signers  would  be  ef- 
fected. 


A  promissory  note,  which  read,  "  I 
promise  to  pay,"  etc.,  was  executed  by 
three  persons,  and  space  left  for  the 
signature  of  a  fourth,  and  below  the 
signatures  and  space  was  written  the 
words  :  "  As  trustees  of  First  Univer- 
sal ist  Society."  The  note  in  this  con- 
dition was  given  to  the  payee,  for  the 
purpose  of  obtaining  the  signature  of 
the  fourth  maimer.  The  payee  tore  off 
the  words,  "as  trustees  of  First  Uni- 
versalist  Society,"  and  without  notify- 
ing the  defendant  obtained  his  signa- 
ture to  the  not«  : 

Held,  that  the  alteration  was  not  so 
material  as  to  discharge  those  first 
signing  the  note,  and  consequently  the 
last  signer  was  liable  as  well  as  all  the 
others :  Burlingame  «.  Brewster,  79 
Ills.,  515. 

Where,  a  short  time  before  the  ma- 
turity of  a  note  bearing  eight  per  cent, 
interest,  the  payee  required  the  pay- 
ment of  ten  per  cent,  interest  for  suck 
time  as  the  note  should  run  after  ma- 
turity ;  and  the  maker  thereupon  al- 
tered said  note,  so  as  to  make  it  stipu- 
late that  it  should  bear  interest  at  the 
rate  of  ten  per  cent,  instead  of  eight 
per  cent. ;  and  the  payee,  being  unable 
to  write  or  read  writing,  and  having  no 
knowledge  of  the  alteration  thus  made, 
and  not  assenting  thereto,  received  the 
note  again  from  the  maker  and  retained 
it  after  maturity,  receiving  from  the 
maker  the  increased  rate  of  interest, 
without  knowledge  of  said  alteration 
or  assent  thereto  : 

Held,  that  the  alteration  was  a  mere 
spoliation  of  the  note,  and  did  not  af- 
fect the  payee's  right  to  recover  on  the 
note  as  it  existed  l>efore  the  spoliation, 
against  a  surety  thereon,  and  the  payee 
could  not  be  regarded  as  guilty  of  such 
negligence  as  would  deprive  him  of 
such  right  to  recover  :  Bucklen  v.  Huff, 
53Ind.,474. 

The  payee  of  a  note,  for  the  purpose 
of  transferring  it,  and  in  ignorance  of 
the  appropriate  method,  erased  his  own 
name  and  inserted  that  of  the  trans- 
feree, but  subsequently  and  before  de- 
livery restored  the  instrument  to  its 
original  form  and  transferred  it  by 
indorsement.  Held,  that  the  alteration 
did  not  affect  its  validity  in  the  hands 
of  the  indorsee  :  Horst  t?.  Wagner,  43 
Iowa,  373. 

See  also  Ames  r.  Brown,  22  Minn.  2SK 
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In  lotoa  it  is  held  that  the  signing  of 
a  negotiable  promissory  note  after  its 
delivery  as  maker  by  another  person, 
without  the  consent  of  the  original 
maker,  is  such  an  alteration  as  will  dis- 
charge such  original  maker  :  Dicker- 
man  «.  Miner,  43  Iowa,  508.  ' 

If  a  party  executes  a  promissory 
note,  with  a  material  part  written  only 
in  pencil,  subject  to  be  easily  erased, 
so  as  to  leave  no  appearance  of  altera- 
tion on  the  face  of  the  note,  such  as 
interlining  in  pencil,  the  words  "  with- 
out interest,"  when,  by  ordinary  care 
and  prudence,  he  could  have  guarded 
against  erasures,  he  will  be  guilty  of 
negligence,  and  cannot  defeat  its  col- 
lection with  the  words  written  in  pencil 
erased,  in  the  hands  of  an  innocent 
holder  taking  the  same  before  maturity, 
without  notice  of  any  alteration  :  Sie- 
bel  t>.  Vaughn,  69  Ills.,  257. 

A  promissory  note  drawn  by  R.,  pay- 
able generally  to  W.'s  order,  and  by 
W.  indorsed  for  R.'s  accommodation, 
no  blank  being  left  for  inserting  a 
place  of  payment,  may  be  avoided  by 
W. ,  if  R.  before  he  parts  with  the  note 
inserts  in  it  a  place  of  payment  with 
the  knowledge  of  the  indorsee,  and 
without  the  consent  or  knowledge  of 
W.:  Sturges  tJ.  Williams,  Cleveland 
Law  Record,  39. 

When  a  party  who  can  read  a  nego- 
tiable note  negligently  omits  to  do  so, 
in  a  suit  thereon  by  a  bona  fide  holder 
he  is  bound  by  the  provisions  thereof, 
though  he  was  ignorant  when  he  signed 
it  that  it  contained  such  provisions : 
Downey  t>.  Beach,  78  Ills.,  58;  Hawkins 
t>.  Hawkins,  50Cal.,  558 ;  Glenn  t>.  Stat- 
ler,  42  Iowa,  107  ;  Comegys  t).  Clark,  44 
Md.,  108;  Rozenie  r.  Wolf,  43  Iowa, 
393;  McEwan  tJ.  Ortman,  34 Mich.,  325; 
Smith  f>.  Osbom,  33  Mich..  410;  Kel- 
logg "0.  Curtis,  65  Maine,  59. 

It  is  negligent  for  a  party  not  to  ask 
friends  present  to  read  a  note  to  him 
before  signing  it  if  he  cannot  read  it 
himself  :  SwannoU  tJ.  Watson,  71  Ills., 
4')6. 

Although  the  maker  of  a  promissory 
note  was  induced  to  sign  it  by  the 
false  and  fraudulent  representations  of 
the  agent  of  the  payee  as  to  its  legal 
effect,  and  the  liability  which  would 
thereby  be  imposed  upon  him,  still,  if 
when  he  signed  it  he  was  nccjuainted 
with  the  language,  or  might  have  been 


by  the  exercise  of  ordinary  prudence 
and  caution,  as  against  an  indorsee  be- 
fore maturity  for  value  and  without 
notice,  he  is  bound.  The  exercise  of 
due  diligence  and  attention  on  the  part 
of  the  signer  of  negotiable  paper,  is  a 
necessary  element  in  a  defence  that  its 
execution  was  obtained  by  fraud  and 
circumvention,  when  such  defence  is 
set  up  against  an  innocent  assignee  for 
value  before  maturity  ;  and  an  instruc- 
tion that  if  the  jury  believe,  from  the 
evidence,  he  was  induced  by  the  oppo- 
site party  to  believe  that  the  instru- 
ment was  different  from  what  it  really 
was,  they  should  find  for  the  defen- 
dant, thus  excluding  all  question  as  to 
the  negligence  of  the  defendant,  is 
erroneous :  Homer  v.  Hale,  71  Ills. , 
552. 

While  there  may  be  cases  where  one 
signing  and  putting  in  circulation  an 
instrument  should  be  bound  by  the 
terms  thereof,  even  though  it  turned 
out  different  from  what  he  supposed  it 
to  be,  this  rule  does  not  go  so  far  as  to 
require  a  party  signing  in  good  faith 
what  he  has  heard  read,  and  what  pur- 
ports to  be  a  power  of  attorney^  con- 
tract, deed,  mortgage  or  similar  instru- 
ment, to  be  held  liable  in  case  a  nego- 
tiable note  of  that  date,  of  which  he 
had  no  notice  or  intimation,  should 
have  been  mysteriously  lurking  in  the 
depths  of  the  instrument  so  signed, 
and  should  afterwards  turn  up  with  his 
signature  attached  to  it :  Anderson  v. 
Walter,  34  Mich.,  113. 

In  an  action  upon  a  promissory  note, 
where  the  evidence  on  plaintiff's  be- 
half tends  to  show  tfant  defendant 
knowingly  and  deliberately  signed  and 
delivered  the  note  at  the  same  time 
that  he  executed  two  other  papers, 
and  that  on  defendant's  behalf  that  only 
the  two  other  papers,  duplicate  agency 
contracts,  were  executed  or  mentioned 
or  read  to  him,  and  that  there  was  no 
talk  of  a  note,  and  no  note  shown  or 
signed,  there  is  no  basis  for  presenting 
to  the  consideration  of  the  jury  the 
question  of  the  effect  of  defendant's 
negligence  in  signing  and  putting  in 
circulation  the  note  in  question:  Ander- 
son «.  Walter,  34  Mich.,  113. 

Where  a  party  to  an  instrument  un- 
dertakes to  read  it  over  in  the  presence 
and  hearinpf  of  the  other  party  thereto, 
in  order  that  he  may  understand  its 
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contents  before  signing  it,  the  party 
reading  is  both  legally  and  morally 
bound  to  read  it  correctly,  and  the  other 
interested  party  has  a  right  to  rely 
upon  its  being  so  read,  and  is  not  guilty 
of  negligence  in  signing  it  without  fur- 
ther examination :  Anderson  et  al.  «. 
Walter,  34  Mich.,  114. 

A  party  who,  upon  the  receipt  of  a 
sum  of  money,  supposing  he  is  simply- 
receipting  therefor,  signs  without  read- 
ing it  a  receipt  in  full  of  all  accounts, 
is  not  concluded  thereby  from  recover- 
ing any  other  sum  due  him  :  Board- 
man  V.  Gaillard,- 60  N.  Y.,  614. 

If  the  execution  of  a  promissory 
note  is  obtained  through  the  usual  de- 
vice of  such  men  as  go  about  the  coun- 
try as  dealers  in  patent  rights,  with 
papers  so  prepared  as  to  obtain  a  signa- 
ture thereto,  when  the  signer  has  no 
intention  or  expectation  of  executing  a 
note,  it  will  be  void  for  the  fraud  and 
circumvention,  even  though  the  signer 
is  unable  to  explain  just  how  the  trick 
was  played  on  him  :  Champion  v.  Ul- 
mer,  70  Ilis.,  322 ;  Hubbard  v.  Rankin, 
71  Ills.,  129 ;  Hewitt  c.  Jones.  72  Ills.. 
218 ;  Hewitt  tj.  Johnson,  72  Ills.,  518  ; 
Wilson  V.  MUler,  72  Ills.,  616. 

Some  of  the  cases  in  Illinois  depend 
upon  the  provisions  of  a  statute  of  that 
state. 

Where  the  paper  signed  was  appa- 
rently a  promise  to  pay  a  certain  sum 
after  sale  of  a  certain  number  of  patent 
harvest  grinders,  but  was  so  ingen- 
iously printed  that  by  tearing  it  apart 
the  maker's  name  seemed  affixed  to  a 
valid  negotiable  promissory  note  :  held 
that  if  lie  ^ercised  reasonable  dili- 
gence and  was  guilty  of  no  negligence 
in  signing  it  he  was  not  liable  thereon, 
even  to  a  bona  fide  holder :  Brown  t>. 
Reid,  79  Penn.  St.  R.,  371,  referred  to 
12  Eng.  R.,  629. 

If  the  signature  of  an  illiterate  per- 
son be  obtained  to  a  promissory  note, 
by  fraudulently  Inducing  him  to  be- 
lieve that  he  is  signing  a  different  in- 
strument, with  no  fault  on  his  part, 
such  note  will  be  void  even  in  the 
hands  of  a  bona  fide  holder. 

In  determining  whether  the  signa- 
ture was  so  obtained,  it  is  proper  for 
the  jury  to  take  into  consideration  all 
the  facts  and  circumstances  attending 
the  transaction,  in  which  the  signature 


was  obtained  :  First  National  Bank  of 
Omaha  v.  Lierman,  5  Neb.,  247. 

Where  an  instrument  in  the  form  of 
a  negotiable  promissory  note  of  the  de- 
fendant was  not  voluntarily  made  by 
her,  but  her  signature  was  procured  by 
a  fraud  practised  upon  her,  under  pre- 
tence of  getting  her  to  sign  a  different 
note  for  a  less  sum,  it  was  not  her  note, 
and  she  is  not  liable  upon  it  even  to  an 
innocent  holder. 

The  question  whether  defendant,  who 
was  unable  to  read  the  paper  signed  by 
her,  was  guilty  of  negligence  to  estop 
her  from  denying,  as  agunst  a  bona 
fide  purchaser,  that  she  made  the  note, 
having  been  fairly  submitted  to  the 
jury,  and  the  court  below  having  re- 
fused a  new  trial  after  a  verdict  in  her 
favor,  this  court  would  not  reverse  the 
judgment  on  the  ground  that  she  was 
guiltv  of  such  negligence,  even  if  dis- 
posed to  think  differently  from  the  jury : 
Griffiths  V.  Kellogg,  39  Wise.,  290. 

In  Pennsylvania  it  has  been  held 
that  evidence  that  assurances  of  the 
officers  of  a  railroad  company  at  a  pub- 
lic meeting,  held  for  procuring  sub- 
scriptions, at  which  the  defendant  sub- 
scribed, that  the  money  would  not  be 
called  for  till  $150,000  were  subscribed, 
was  competent  in  defence,  that  being 
an  inducement  on  which  the  subscrip- 
tion was  obtained  :  Caley  v.  Phil.,  etc., 
80  Penn.  St.  Rep.,  363. 

To  same  effect,  Cass  v.  Pittsburgh, 
etc.,  80  Penn.  St.  R.,  31. 

A  memorandum  written  under  a  ne- 
gotiable instrument,  and  qualifying  it, 
is  to  be  taken  as  a  part  of  the  contract. 
The  fraudulent  removal  of  such  a 
memorandum  vitiates  it,  even  in  the 
hands  of  a  bona  fide  holder :  Palmer 
t>.  Sargent,  5  Neb.,  223. 

See  Goodwin  v.  Nickerson,  51  Cal., 
166. 

Unless  immaterial  and  not  affecting 
such  negotiable  instrument :  Palmer  v. 
Sargent,  5  Neb.,  223. 

Where  a  negotiable  promissory  note 
was  made  payable  upon  a  condition, 
and  the  condition  was  written  below 
the  note  on  the  same  piece  of  paper : 
Held,  that  the  note  and  condition  were 
parts  of  a  single  entire  contract,  and 
that  the  fraudulent  removal  of  the  con^ 
dition,  by  tearing  the  paper,  was  such 
a  material  alteration  as  rendered  the 
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note  void  in  the  hands  of  a  bona  fide  right ''  are  required  to  be  prominently 

holder :  Gerrish  t>.  Glines,  56  N.  H.,  9,  written  or  printed  on  the  face  before 

8.  C,  16  Am.  Law  Reg.,  N.S.,  374,  execution,  and  it  is  subject  to  all  de- 

with  note,  pp.  277-281.  fences  as  if  in  the  hands  of  the  origi- 

In  New  York,  by  statute,  where  a  nal  taker, 
note  is  given  in  whole  or  in  part  for  the  The  sale  of  a  note  so  given  without 
right  to  make,  use  or  vend  a  patent  a  compliance  with  the  statute  is  a  mis- 
right,  the  words  "given  for  a  patent  demeanor:  1  Laws  1877,  ch.  65,  p.  68. 


CASES 

DKTERMINXD  BT  THE 

PROBATE  DIVORCE  AND  ADMIRALTY  DmSION 

OF  THE 

HIGH    COURT   OF  JUSTICE, 

AND   BT   THE 

COURT  OF  APPEAL. 

ON  APPEAL  FROM  THAT  DIVISION 

AND  BT  THE 

ECCLESIASTICAL  COURTS, 
XXXIX   VICTORIA. 


[1  Probate  Division,  69.] 
Dec.  7,  1876. 

69]  *    *In  the  Goods  of  Bonellt. 

JEvidence — Foreiffn  Law. 

The  evidence  of  a  person  whose  only  knowledge  of  the  laws  of  a  foreign  country- 
is  derived  from  having  studied  them  cannot  be  received  in  proof  of  the  operation  or 
effect  of  such  laws. 

The  Cavaliero  Gaetano  Bonelli,  an  Italian  subject,  died  at 
Turin,  having  made  his  will,  by  which  he  appointed  his 
children  universal  legatees.  An  application  having  been 
made  in  this  country  for  a  grant  of  administration  with  the 
will  annexed  to  be  granted  to  one  who  described  himself  as 
the  curator  of  the  dormant  inheritance  of  the  deceased,  evi- 
dence was  required  to  show  the  powers  and  position  in  Italy 
of  a  curator  of  the  dormant  inheritance  of  a  deceased.  An 
affidavit  was  filed  to  the  effect  that  the  office  of  curator  was 
as  nearly  as  possible  identical  with  that  of  administrator  in 
this  country. 

Cur.  adv.  vulL 
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Dec.  7.  Sir  J.  Hannen  (President) :  In  this  case  I  re- 
quired evidence  of  the  foreign  law  with  reference  to  the 
position  of  a  curator  of  the  dormant  inheritance  of  the  de- 
ceased, and  a  gentleman  of  the  name  of  John  Reeve,  describ- 
ing himself  a^  a  certified  special  pleader,  and  as  familiar 
with  the  Italian  l9,w,  has  made  ag  affidavit  that  the  office  of 
curator  is  as  nearly  as  possible  identical  with  that  of  admin- 
istrator. I  was  anxious,  if  possible,  to  allow  administra- 
tion to  go  on  this  evidence,  but  it  has  been  decided  in  the 
case  of  Bristow  v.  Seqiceville  (*)  that  the  law  of  a  foreign 
*country  cannot  be  proved  even  by  a  Juris  consult,  [70 
if  his  knowledge  of  it  be  derived  solely  from  his  having 
studied  at  a  university  in  another  country.  In  the  present 
case  there  is  nothing  to  show  that  Mr.  Reeve  has  any  knowl- 
edge of  Italian  law  but  from  the  study  of  it  in  this  coun- 
try. I  must  therefore  reject  the  application  on  the  present 
materials. 


Solicitor :  Cramp. 


(»)  6  Ex.,  276 ;  19  L.  J.  (Ex.),  289. 


1  Greenl.  Ev.,  §§  48^-8  ;  .2  Taylor's 
Ev.,  6tli  Eng.  ed.,  §§  1231-3  ;  3  Cen- 
tral Law  Jour.,  198,  and  cases  cited ; 
Code  of  New  York,  §  942  ;  U.  S.  R.  S., 
§  905  ;  2  Abbott's  Forms,  442  and  note. 

Under  the  United  States  laws  the 
seal  attached  to  the  statute  of  a  state 
mast  be  the  grecU  seal :  Lisk  v.  Wood- 
ruff, 15  nis.,  15. 

It  must  be  a  common  law  seal,  i.e., 
an  impression. upon  wax  or  other  tena- 
cious substance :  Colt  d,  Milliken,  1 
Denio,  376. 

The  si^atnre  to  the  certificate  must 
be  that  of  the  secretary  of  state  himself. 
That  of  a  deputy  is  insuificient :  Morris 
«.  Patchen,  24N.  Y.,394. 

It  is  error  to  allow  a  statute  of  a  for- 
eign state  to  be  proved  by  parol :  Mc- 
Deed  f>.  McDeed,  67  Uls.,  545;  4  Cowen, 
626  note. 

Otherwise,    it    seems,  in  Canada : 
Short  V.  Kingsmill,  7  Upper  Can.  Q.  B., 
850  ;  Arnold  v.  Higgins,  8  id.,  446. 

See  Baron  DeBode's  Case,  8  Q.  B., 
208  ;  3 Central  Law  Jour.,  198  ;  Story's 
Confl.  Laws,  §  641  n. ;  Ennis  v.  Smith, 
14  How.  U.  6.  Rep.,  400;  Lawson  tj. 
Pinckney,  40  N.  Y.  Superior  Court 
Rep.,  188 ;  Lacon  v.  Higgins,  Dowl.  & 
Ryl.N.  P.,  38. 

But  the  subsequent  introduction  in 
evidence  of  the  statute  book  itself  will 
cure  the  error  :  McDeed  v.  MoDeed,  67 


Ills.,  545;  Lawson  v.  Pinckney,  40 
N.  Y.  Superior  Court  Rep.,  188. 

The  common  law  jyf  a  foreign  state 
may  be  proved  by  parol  evidence.  The 
usual  course  is  to  make  such  proof  by 
the  testimony  of  competent  persons  in- 
structed in  the  law :  McDeed  v.  Mc- 
Deed, 67  Ills.,  545;  4  Cowen,  525  note. 

The  law  of  a  foreign  country  on  a 
given  subject  may  be  proved  by  any 
person,  though  not  a  lawyer,  or  not 
having  filled  a  public  office,  who  had 
been  in  a  position  to  render  it  probable 
he  would  make  himself  acquainted 
with  it :  American,  etc. ,  v.  Rosenagle. 
77  Penn.  St.  R.,  507  ;  Sussex  Peerage, 
11  Clark  &  Fin.,  85,  134. 

But  see  3  Central  Law  Jour. ,  198. 

Though  he  must  be  an  expert :  Cocks 
f>.  Purday,  2  Car.  &  Kirw.,  269,  61 
Eng.  C.  L.  Rep.;  3  Central  Law  Jour., 
198. 

See  Vanderdonckt  v.  Thelluson,  8 
C.  B.,  812. 

Where  a  pastor  of  a  church  in  a 
foreign  country  testified  that  church 
recoils  of  marriages,  births,  etc.,  had 
been  kept  according  to  the  laws  of  the 
country,  that  he  was  the  proper  custo- 
dian of  them,  and  that  he  received  them 
from  his  predecessor :  Held,  that  ex- 
tracts from  the  records  giving  the  gen- 
ealogy of  a  family,  sworn  by  him  to  be 
correct,  were  evidence  in  a  question  of 
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identity  and  pedigree  :  American,  etc.,  a  power  of  attorney  on  a  note  before  the 

17.  Bosenagle,  77  Penn.  8t.  R.,  607;  Sus-  note  matures,  and  that  it  thereapon  be- 

sex  Peerage  Case,  11  CI.  &  Fin.,  85, 134.  comes  a  valid  judgment  of  the  court  in 

A  lawyer,  thirty-four  years  of  age,  which  it  is  entered,  it  will  be  enforced 

and  residing  in  New  York  city,  is  com-  in  this  state  :  Crafts  v.  Clark,  88  Iowa, 

petent  to  testify  whether  a  receiver,  in  237. 

makinfi^  a  sale  under  the  statute  law  of  In  Bristow  v.  DesecqueviUe  (3  Car.  & 

New  York,  complied  with  its  require-  Kirw.,  64,  5  Sxch.,  275),  it  was  held 

ment  as  to  notice  :  Consolidated,  etc.,  that  the  evidence  of  a  German  juriit 

«.  Cashow,  41  Md.,  60.  eonmiU,  who  had  studied  German  law 

The  practice  and  usages  of  courts  in  in  the  University  of  Leipsic  in  Saxony, 

another  state  may  be  proved  by  the  evi-  was  not  sufficient  to  prove  the  law  of 

dence  of  persons  familiar  therewith :  Cologne,  he  never  having  practised  or 

Crafts  V.  Clark,  88  Iowa,  287 ;  Greasons  done  business  at  Cologne,  and  having 

V,  Davis,  9  Iowa,  210.  derived  all  his  knowl^ge  of  the  laws 

Upon  proof  that  it  is  the  usage  in  there  from  books, 

another  state  to  enter  a  judgment  upon  See  note,  poat,  p.  602. 


[1  Probate  Division,  70.] 
Dec.  7,  1875. 

In  the  Goods  of  Pearn,  otherwise  Peardon, 

Will — BxecuHon — Signature  in  AtUgtation  Clause — 15  Vict.  c.  24. 

The  deceased  with  his  own  hand  wrote  out  a  will,  which  concluded  with  an  attes- 
tation clause  "  signed,  published,  and  declared  by  the  said  A.  B.,  the  testator,  as  and 
for  his  last  will  and  testament,"  (fee.  At  the  time  of  execution  the  deceased  declared 
the  paper  to  be  his  will  in  the  presence  of  two  witnesses,  and  asked  them  to  witness 
it,  which  they  did,  but  he  did  not  himself  sign  it  in  their  presence,  nor  was  there 
any  direct  evidence  that  the  witnesses  saw  the  signature.  The  only  signature  of  the 
deceased  was  in  the  attestation  clause : 

Held^  that,  under  15  Vict.  c.  24,  the  execution  was  valid. 

Thomas  Pearn,  otherwise  Peardon,  of  St.  Austell,  Corn- 
wall, tailor,  died  on  the  Ist  of  December,  1874.  He  left  a 
will  bearinf;  date  the  9th  of  August,  1870,  in  his  own  hand- 
writing, which  concluded  as  follows :  "In  witness  whereof  I 
hereunto  set  my  sign  this  ninth  day  of  August,  one  thousand 
eight  hundred  and  seventy.  Signed,  published,  and  de- 
clared by  the  said  Thomas  Pearn,  otherwise  Peardon,  the 
testator,  as  and  for  his  last  will  and  testament  in  the  pres- 
ence of  us,  who  in  his  presence,  and  in  the  presence  of  each 
other,  at  his  request,  subscribe  our  names  as  witnesses 
hereto,  John  Lanyon,  draper,  St.  Austell,  William  Joseph 
Moon,  St.  Austell."  It  appeared  from  the  affidavit  of  Jonn 
Lanyon  that  on  the  day  of  the  date  of  the  said  will  the  de- 
ceased called  at  the  shop  of  the  deponent  at  St.  Austell  and 
said  he  wished  to  speak  to  him,  and  they  together  pro- 
ceeded into  the  drawing-room.  The  deceased  then  said,  I 
want  you  to  sign  and  witness  xny  will ;  who  can  we  have  for 
the  other  witness  ?  Will  not  Moon  do  ?"  William  Joseph 
Moon  was  a  young  man  in  deponent's  service.    Moon  being 
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called,  entered  the  room,  and  deceased-  then  said,  *'I 
*wish  you  and  Mr.  Lanyon  to  witness  my  signing  my  [71 
will."  The  deceased  then  took  the  will  from  his  pocket,  and 
wrote  in  the  presence  of  deponent  and  Moon  the  words 
"ninth  day  of  August,"  as  they  now  appear  on  the  will. 
The  deponent  then  said  to  deceased,  "Did  you  write  these 
clauses?"  pointing  to  the  clause  commencing  with  the 
words,  "In  witness,"  &c.,  and  ending  with  the  words  "one 
thousand  eight  hundred  and  seventy,"  and  the  clause  be- 
ginning "  Signed,  published,  and  declared,"  &c.,  and  end- 
ing "witnesses  hereto,"  and  he  replied,  "I  wrote  them 
both,  and  I  wrote  all  the  will."  He  then  put  his  hand  on 
the  will,  and  in  the  presence  of  deponent  and  Moon  said, 
"In  the  name  of  Grod  I  declare  this  to  be  my  last  will  and 
testament,  and  I  wish  you  to  witness  it,"  and  thereupon  the 
two  witnesses  signed  it ;  but  the  deceased  did  not  do  so. 
The  deponent  believed  that  the  deceased  fully  intended  the 

Eaper  so  produced  by  him  as  and  for  his  final  will.     Wil- 
am  Joseph  Moon  confirmed  this  statement  of  what  took 
place  on  the  occasion. 

Bayford  moved  for  probate  of  the  will :  Under  15  Vict. 
c.  24,  the  fact  of  the  name  being  in  the  attestation  clause 
would  not  aflfect  the  validity  of  the  execution  if  the  testator 
intended  by  such  signature  to  give  effect  to  the  writing 
signed  as  his  will :  In  the  Ooods  of  John  Walker  (') ;  In  the 
Goods  of  CasToore  (").  In  each  of  these  cases  there  was^  in 
addition  to  the  signature  in  the  attestation  clause,  another 
signature  by  the  deceased  to  which  he  might  have  attributed 
some  effect. 

Sir  J.  Hannen  (President) :  The  cases  cited  have  a  con- 
siderable bearing  upon  the  question  before  me.  There  is 
also  another  case.  In  the  Goods  of  Hucktale  (*),  from 
which  I  gather  that  I  am  at  liberty  to  judge  from  the  cir- 
cumstances of  the  case  whether  the  name  of  the  testator  was 
on  the  will  at  the  time  of  execution,  and  if  I  am  satisfied  it 
was  so,  I  may  decree  probate.  In  that  case  Sir  J.  S.  Wilde 
said:  "The  will  is  a  holograph  will,  and  the  attestation 
clause,  which  is  very  full  and  complete,  is  also  holographic ; 
BO  that  the  deceased  knew  what  *formalities  were  re-  [72 
quired  in  executing  a  will.  The  signature  is  in  the  attesta- 
tion clause,  and  plainly  put  in  subseq  uently  to  the  other 
writing.  It  is  also  proved  that  she  asked  the  persons  who 
signed  the  attestation  clause  to  witness  her  will.  The  prob- 
ability is  therefore  very  strong  that  the  name  of  the  deceased 

(»)  2  Sw.  <fr  Tr.,  364;  81  L.  J.  (P.  M.        («)  Law  Rep.,  1  P.  A  M.,  668. 
A  A.),  62.  O  Law  Rep.,  1  P.  <&  M.,  876, 

16  Eng.  Rep.  76 
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now  there  was  on  the  paper  when  the  witnesses  signed  it." 
On  the  authority  of  that  case  I  think  probate  may  be  granted. 
Proctors  :  Tebhs  &  Sons. 


[1  Probate  Division,  107.] 

May  8,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

107]  *The  M.  Moxiiam.     (7151.)  ('). 

Foreign  Soil — English  Sfdp — Foreign  Law — Damage — CommisKton  to  take  Evident. 

An  English  company  possessed  of  a  pier  in  a  port  in  Spain  instituted  a  canse  of 
damage  against  an  English  ship  for  negligently  injuring  the  pier.  The  shipowners 
by  their  answer  plead^  that  by  the  law  of  Spain  the  master  and  mariners  of  a  ship, 
and  not  the  owners,  were  liable  for  negligent  navigation : 

Held^  reversing  the  decision  of  the  judge  of  the  Admiralty  Division,  that  the  case  ' 
was  governed  by  the  law  of  Spain,  and  that  that  part  of  their  answer  ought  not  to 
be  struck  out. 

Commission  to  take  evidence  in  Spain  as  to  the  law  of  Spain  refused. 

This  was  a  cause  of  damage  instituted  by  an  English  com- 
pany against  the  owners  of  an  English  ship  to  recover  dam- 
ages for  the  injury  done,  by  the  alleged  negligent  navigation 
of  the  ^hip,  to  a  pier  belonging  to  the  English  company,  but 
situated  in  a  Spanish  port.  Tne  ship  was  arrested  in  Spain, 
but  was  released  on  an  agreement  with  the  owners  that  their 
liability  should  be  determined  by  proceedings  in  the  Eng- 
lish courts.  The  owners  pleaded  as  part  of  their  answer  that 
the  collision  happened  within  the  territory  of  Spain,  and 
that  if  it  was  tjaused  by  negligence  it  was  n^ligence  of  the 
master  and  mariners  of  the  ship,  and  that  by  the  law  of 
Spain  the  master  and  mariners,  and  not  the  owners,  were  in 
such  a  case  liable  for  damages.  The  plaintiffs  moved  to 
108]  ^strike  out  this  part  of  the  answer.  Sir  R.  J.  Philli- 
inore,  the  judge  of  the  Admiralty  Division,  held  that  the 
Spanish  law  was  not  applicable  to  the  case,  and  directed 
tne  answer  to  be  reformed  accordingly :  ante^  p.  43,  where 
the  pleadings  are  fully  stated. 

The  defendants  appealed. 

Feb.  3.  Watkin  Williams,  Q.C.,  J,  C.  Mathew,  and  E,  C. 
ClarJcson,  for  the  defendants :  For  the  purpose  of  this  argu- 
ment we  must  take  the  law  of  Spain  to  be  as  it  is  by  the 
answer  alleged  to  be,  and  that  the  owners  of  a  ship  ai;p  not 
liable  for  her  negligent  navigation.  The  judge  of  the  Ad- 
miralty Division  considered  himself  bound  by  the  case  of 
The  Halley  ('),  but  that  is  the  converse  of  this.  In  Lloyd  v. 
Ouibert  (')  the  question  was  as  to  the  authority  of  the  mas- 

(»)  Reversing  15  Eng.  Rep.,  299.  («)  Law  Rep.,  2  P.  C,  198. 

(8)  Law  Rep.,  1  Q.  B.,  115. 
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ter  received  from  his  owners.  The  defendants  can  be  held 
liable  only  for  an  act  for  which  they  would  be  liable  in  the 
country  where  it  was  committed,  and  also  in  this  country : 
MoHyn  v.  Fahrigas  (*) ;  Scott  v.  Seymour  (*).  In  General 
Steam  Navigation  Co,  v.  Ouillou  (')  the  defendants  did  not 
plead  that  they  were  not  liable  by  the  law  of  France.  Bul- 
lock V.  Caird  (')  is  the  latest  case.  Phillips  v.  Eyre  (*)  13 
strong  in  favor  of  the  defendants.  If  the  act  is  lawful  and 
just  where  it  is  don^,  then  no  doubt  no  action  in  this  coun- 
try will  lie ;  but  here  it  is  admitted  that  the  act  was  wrong- 
ful, and  the  Only  dispute  is  as  to  the  persons  liable.  If  a 
man  travels,  his  liability  varies  with  the  country  in  which 
he  is,  and  he  does  not  carry  English  law  with  him.  We 
say  that  the  act  done  was  not  done  on  the  high  seas,  but  in 
a  Spanish  port,  where  the  ship  could  only  come  under  the 
implied  condition  that  she  would  be  liable  to  Spanish  law : 
Cope  V.  Doherty  (*) ;  The  Exchange  v.  McFaddon  (^) ; 
Twiss's  Law  of  Nations,  p.  229.  If  two  Spanish  ships  came 
into  collision,  and  the  action  was  brought  here  against  the 
owners  of  one,  could  they  plead  that  by  the  law  of  Spain 
thev  were  not  liable  1 

Butt^  Q.C.,  Benqamin^  Q.C.,  and  R.  E.  Webster^  for  the 
plaintiffs :  *Thi8  is  the  case  of  an  English  ship  with  [109 
an  English  master  put  on  board  by  the  owners,  who  therdbv 
become  liable  for  nis  acts.  It  is  no  answer  in  an  English 
court,  that  by  the  law  of  the  country  where  the  act  was 
done  the  owners  would  not  be  liable.  They  have  impliedly 
made  themselves  liable.  A  carrier  on  land  is  in  a  different 
position  ;  but  an  English  ship  carries  her  law  with  her,  and 
those  on  board  carry  their  personal  status  with  them ;  Meg. 
V.  Anderson  (').  If  this  question  were  tried  iq  Spain,  the 
owners  would  be  held  liable  when  it  was  proved  that  such 
were  the  terms  under  which  the  master  was  placed  on  board. 
A  ship  in  a  foreign  port  is  subject  to  the  laws  of  both  coun- 
tries. Somebody  must  be  liable  to  the  plaintiffs ;  they  can- 
not sue  the  master  and  crew  here,  and  when  the  owners  are 
sued,  they  answer  they  are  not  liable.  The  wrong  was 
begun  on  board  the  ship,  though  the  injury  was  done  on 
land.  If  this  action  between  English  owners  had  by  agree- 
ment been  tried  in  New  York  instead  of  in  England,  the 
plea  of  Spanish  law  must  have  been  admitted. 

0)  1  8m.  L.  C,  7th  ed.,  p.  668.  («)  2  De  G.  A  J.,  614 ;  27  L.  J.  (Ch.), 

h  1  H.  &  C,  219 ;  81  L.  J.  (Ex.),  457.  600. 

)  11  M.  A  W.,  877.  O  7  Cranch,  R.  116. 

/)  Law  Rep.,  10  Q.  B.,  276.  («)  Law  Rep.,  1  C.  C,  161. 
(»)  Law  Rep.,  6  Q.  B.,  1. 
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James,  L.  J. :  This  is  the  case  of  the  owner  or  occupier  of  a 
piece  of  Spanish  soil  bringing  an  action  against  the  owner  of 
an  Englisu  ship,  for  damage  done  by  that  ship  in  knocking 
down  a  pier  attached  to  tlie  Spanish  soil.  In  this  respect  it  is 
a  very  novel  action,  and  very  grave  diflSculties  indeed  might 
have  arisen  as  to  the  jurisdiction  of  this  court  to  entertain  any 
action  or  proceedings  whatever  with  respect  to  injury  done  to 
foreign  soil.  But  the  question  of  jurisdiction  has,  probably, 
been  successfully  got  over  by  what  has  been  done  in  this 
case,  inasmuch  as  the  ship  in  question,  the  owner  of  which 
is  sued,  and  which  by  a  figure  of  speech  may  be  called  the 
delinquent  ship,  having  been  arrested  in  Spain,  was  released 
upon  an  agreement  between  the  parties  that  all  remedies 
against  the  ship  and  against  the  owners  should  be  tried  in 
this  country.  Such  an  agreement  would  give  jiirisdictioa 
by  contract — not  only  jurisdiction  by  consent — and  it  must 
be  taken  that  the  parties  have  agreed  that  their  ship  should 
be  liable  here  in  the  same  way  as  she  would  have  been  liable 
according  to  the  law  of  Spain.  Possibly  this  would  get 
rid  of  the  question,  and  the  Court  of  Admiralty  isrould 
have  jurisdiction  to  enforce  against  the  ship  an  equitable 
110]  *right  arising  from  this  contract,  by  virtue  of  which 
the  ship  was  released  from  its  liability  under  the  jurisdic-. 
tidn  in  Spain. 

It  was  properly  conceded  by  Mr.  Benjamin  in  his  argu- 
ment, that  the  present  question  must  be  tried  exactly  in  the 
same  way  as  if  it  were  being  tried  in  Spain,  and  he  admitted 
that  he  could  not  successfully  argue  m  support  of  the  de- 
cision of  the  court  below  unless  he  could  make  out  that  it 
would  be  the  duty  of  the  Spanish  court,  if  the  action  had 
proceeded  there,  to  apply  what  he  called  the  principles  of 
English  law  to  the  case.  The  principle  of  English  law  appli- 
cable to  the  case,  according  to  him,  is,  that  the  master  and 
the  crew  of  the  vessel,  being  the  servants  of  English  owners, 
are,  by  the  English  law,  themselves  liable,  and,  upon  the 
principle  of  respondeat  superior,  make  their  principals  re- 
sponsible for  their  negligence.  And  further,  that  they  carry 
with  them  this  doctrine,  so  that  it  extends  to  every  foreign 
country  and  every  foreigner  who  is  brought  in  anj'  way  into 
contact  with  them,  whether  by  way  of  contract  or  tort,  in 
which  the  masters  and  servants  as  the  agents  of  the  owner 
are  concerned. 

No  authority  was  cited  for  that  proposition,  and  I  am 
really  unable  to  follow  the  principle.  One  can  understand 
that  a  contract  between  master  and  servant,  or  the  relations 
between  principal  and  agent,  may  affect  a  contract  made 
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by  the  agent  qua  agent  with  foreigners,  that  is  to  say,  it 
may  aflfect  the  nature  and  extent  of  his  agency ;  but  the 
liability  of  one  man  to  answer  for  the  acts  of  another  in 
matters  of  tort  seems  a  thing  which  cannot  be  carried  by 
the  agents  into  a  foreign  country.  If  I  take  my  coachman 
to  France,  and  he  in  driving  my  carriage  ihlures  a  carriage 
in  Prance,  I  do  not  take  with  me  the  law  of  respondeat  su- 
perior so  as  to  make  me  liable.  It  seems  to  me  that  the  law 
of  the  countrjr  in  which  we  are  trying  the  question  does  not 
apply,  but  it  is  the  law  of  the  place  where  the  act  is  done 
wnich  does  apply.  Now,  it  is  the  law  of  Spain,  according 
to  the  allegation,  that  where  the  wrongful  act  is  done  bv  a 
servant  of  this  particular  kind,  the  owner  of  the  ship  has 
not  that  wrong  imputed  to  him,  and  that  the  rule  of  re- 
spondeat superior  does  not  apply  so  as  to  make  him  answer- 
able for  that  which  was,  in  fact,  the  wrong  doing  of  his 
servants.  If  that  be  so,  why  is  he  not  entitled  to  the  benefit 
of  the  Spanish  law  ? 

*It  is  settled  that  if  by  the  law  of  the  foreign  [111 
country  the  act  is  lawful,  or  is  excusable,  or  even  if  it  has 
been  legitimized  by  a  subsequent  act  of  the  Legislature,  then 
this  court  will  take  into  consideration  that  state  of  the  law ; 
that  is  to  say,  if  by  the  law  of  the*  foreign  country  a  partic- 
ular person  is  justified,  or  is  excused,  or  has  been  justified 
or  excused  for  the  thing  done,  he  will  not  be  answerable. here. 

I  ventured  to  observe  in  the  course  of  the  argument  that, 
though  we  may  speak  of  the  thing  as  doing  wrong,  it  is  the 
man  who  does  the  wrong,  and  if  he  is  not  a  wrong-doer  ac- 
cording to  the  law  of  the  country  where  the  wrong  was 
done,  tnat  is  to  say,  if  he  is  not  answerable  for  the  wrong  of 
his  servant,  he  is  not  amenable  to  the  Spanish  law  for  the 
wrong  done,  and  it  is  our  duty  to  give  him  Ihe  benefit  of  the 
Spanish  law  in  this  case. 

Mellisii,  L.  J. :  I  am  of  the  same  opinion.  A  great  many 
cases  were  cited  in  the  argument,  but  they  almost  all  relate 
to  actions  respecting  either  wrongs  to  personal  property  or 
actual  personal  injuries.  Now,  tne  law  respecting  personal 
injuries  and  respecting  wrongs  to  personal  property  appears 
to  me  to  be  perfectly  settled  that  no  action  can  be  main- 
tained in  the  courts  of  this  country  on  account  of  a  wrongful 
act  either  to  a  person  or  to  personal  property,  committed 
within  the  jurisdiction  of  a  foreign  country,  unless  the  act 
is  wrongful  by  the  law  of  the  country  where  it  is  committed 
and  also  wrongful  by  the  law  of  this  country.  The  cases  of 
The  Halley{^)  and  Phillips  v.  Eyre{^\  together  with  the 

(')  Law  Rep.,  2  V.  C,  193.  (»)  Low  Rep.,  6  Q.  B.,  1. 
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other  cases  in  conformity  with  them,  seem  to  be  conclusive 
upon  the  subject. 

In  the  case  of  The  Halley  (*)  it  was  a  collision  with  a  ship 
in  foreign  waters.  Bv  the  law  of  the  foreign  country  the 
ship  was  liable,  and  the  owners  were  liable  as  owners  of  tfie 
ship,  but  by  the  law  of  England  the  ship  and  owners  would 
not  be  liable,  because  there  was  a  pilot  on  board,  who  was 
taken  compulsorily  on  board,  and  who  was  navigating  the 
ship,  and  tne  neghgent  act  was  his  act.  Upon  that  it  was 
held  that  notwithstanding  the  ship  and  the  owners  were 
liable  according  to  the  law  of  the  country  where  the  act  was 
committed,  yet  inasmuch  as  they  were  not  liable  by  the 
112]  *law  of  England,  no  action  could  be  maintained 
against  them.  Then,  in  the  case  of  Phillips  v.  Eyre  ('), 
which  was  an  action  brought  for  a  wrong  committed  in  a 
foreign  country,  it  was  decided  that,  as  the  liability  of  the 
defendant  had  been  taken  away  by  the  law  of  the  country 
where  the  act  was  committed,  no  action  could  be  brought 
in  this  country.  Therefore,  if  that  is  the  rule  respecting 
personal  wrongs  and  respecting  wrongs  to  personal  prop- 
erty, it  seems  to  me  a  fortiori^  that  it  must  be  the  rule  re- 
specting wrongful  acts  to  real  property  in  a  foreign  country. 
Whether  the  rule  as  to  wrongful  acts  to  real  or  immovable 
property  in  a  foreign  country  does  not  go  still  further  and 
prevent  an  action  being  brought  at  all  is  a  question  which 
it  is  not  necessary  to  determine  in  this  case,  because,  hav- 
ing regard  to  the  consent  of  the  parties  and  the  agreement 
that  has  been  entered  into,  no  such  objection  to  the  juris- 
diction could  be  taken  in  this  case.  But  it  appears  to  me 
beyond  all  question  that  if  the  rule  before  n;^entioned  is  ap- 

glicable  to  personal  property  and  wrongs,  it  a  fortiori  must 
e  applicable  to  damage  done  to  real  property  in  a  foreign 
country. 

But  then  it  is  said  that  though  that  is  the  general  rule, 
yet  here,  the  act  was  not  done  in  the  foreign  country,  because 
the  wrongful  act  was  committed  on  board  an  English  ship 
on  the  high  seas.  I  agree  that  as  to  acts  done  on  board  a 
ship  itself,  no  doubt  the  English  ship  carries  the  English 
law  with  it,  but  I  am  not  convinced  that  it  carries  the  Eng- 
lish law  with  it  with  reference  to  wrongful  acts  done  by  guid- 
ing an  English  ship  against  a  pier  which  is  part  of  the 
foreign  country.  It  is  unnecessary  to  consider  what  would 
be  the  rule  in  a  case  where  the  ship  was  outside  the  three  mile 
limit  and  had  fired  a  gun  which  caused  damage  within  the 
foreign  territory,  though  I  do  not  think  that  the  case  would 

(')  Law  Rep.,  2  P.  C,  11)3.  C)  Law  Rep.,  6  Q.  B ,  L 
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present  any  more  difficulty.  Here  the  ship  was  really 
within  the  Spanish  dominions  at  the  time  when  it  committed 
the  wrong.  As  Mr.  Clarkson  put  it,  she  was  coming  into  a 
Spanish  port,  where  she  had  no  right  to  go  except  by  license 
given  to  her  by  the  law  of  Spain,  and  where  she  was  bound 
to  obey  the  law  of  that  country  while  she  was  .there.  In 
that  position  she  comes  into  contact  with  that  which  is  stated 
in  the  plea  to  be  part  of  the  soil  of  Spain,  and  this  brings  the 
case  within  the  general  rule  that  no  action  can  *be  [113 
brought  in  this  country  in  respect  of  an  alleged  wrongful 
act  committed  in  a  foreign  country  which  act  is  not  wrong- 
ful by  the  law  of  that  country. 

Then  it  was  said  by  Mr.  Benjamin  that  although  that  is 
perfectly  true  as  a  general  rule,  and  although  he  admits 
that,  if  the  act  itself  was  not  by  the  law  of  Spain  considered 
to  be  wrongful,  no  action  could  be  brought  m  this  country, 
yet  inasmuch  as  it  is  by  the  law  of  Spain  considered  a 
wrongful  act  as  far  as  the  master  is  concerned,  therefore  the 
question  whether  the  master  alone  is  liable,  or  the  ship  and 
the  owners  also  are  liable,  is  not  to  be  governed  by  the  law 
of  Spain  but  by  the  law  of  England. 

I  do  not  think  any  sufficient  authority  has  been  cited  for 
that  proposition,  and  it  appears  to  me  that  it  would  make  a 
further  distinction  in  the  law  which  would  have  very  incon- 
venient results.  There  is  a  well-known  distinction  between 
substantive  law  and  mere  procedure.  If  rtf  could  be  proved 
that  this  question  of  liability  turned  upon  mere  procedure 
under  the  law  of  Spain,  then  that  law  would  not  be  regarded 
in  this  country.  But  it  appears  to  me  that  the  rule  that  a 
particular  person  is  not  to  be  liable,  although  somebody 
else  possibly  may  be  liable,  its  a  part  of  the  substantive  law 
of  the  country  where  the  act  is  committed ;  and  therefore  if 
by  the  sjnbstantive  law  of  the  country  where  the  act  is  com- 
mitted a  defendant  is  not  liable,  then  he  would  be  discharged 
altogether.  If  there  is  any  authority  wanted  for  that  propo- 
sition, it  is  laid  down  by  Baron  Parlce  in  the  case  of  Oeneral 
Steam  Namgation  Co.  v.  Ouillou  (|).  That  was  a  case  of  an 
injury  done  on  the  high  seas  by  a  French  ship,  and  there  he 
says:  "The  injury  complained  of  is  averred  to  have  arisen 
on  the  high  seas,  out  of  the  jurisdiction  of  England,  and 
not  to  have  been  committed  oy  the  defendant  personally, 
but  by  a  third  person,  who  was  master  of  a  French  vessel, 
the  defendant  being  a  French  subject.  So  far,  the  plea  is 
free  from  obscurity.  If  the  defendant  was  not  liable  fof 
the  acts  of  that  other  by  that  law  which  is  to  govern  this 

(')  U  M.  A  W.,  877,895. 
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case,  he  has  a  good  defence  to  the  action  j  and  for  the  de- 
fendant it  is  contended  that  the  plea  means  to  aver  that  by 
the  law  of  Prance  he  was  not  liable  for  those  acts,  bnt  that 
a  body  established  by  the  French  law,  and  analogous  to  an 
114]  English  *corpordtion,  were  the  proprietors  of  the 
vessel,  and  alone  liable  for  the  acts  of  the  master,  who  was 
their  servant  and  not  the  servant  of  the  individuals  compos- 
ing that  body ;  and  if  such  be  the  true  construction  of  this 
plea,  we  are  all  strongly  inclined  to  think  that  there  is  a 
good  defence  to  this  action." 

I  am  of  opinion  that  that  rule  applies  to  this  case,  and 
that  if  by  the  law  which  is  to  govern  the  case  the  defen- 
dant is  not  liable  for  the  act  of  the  master,  he  has  a 
good  defence  to  the  action ;  and  if,  therefore,  the  law 
which  is  to  govern  the  case  is  the  Spanish  law,'  the  defen- 
dant is  not  lis^ble  by  that  law,  and  has  a  good  defence  to 
the  action. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  The 
learned  judge  of  the  court  below  seems  to  have,  in  his 
judgment,  relied  very  much  upon  the  decision  in  the  case  of 
Reg.  V.  Anderson  (*),  but  that  case  appears  to  me  clearly 
distinguishable  from  the  case  with  which  we  have  now  to 
deal.  In  that  case  the  argument  proceeded  much  more  upon 
the  question  whether  Anderson  was  liable,  inasmuch  as  he 
was  a  foreigner  upon  an  English  ship  in  French  waters,  than 
upon  the  question  whether  he  would  have  been  liable  if  he 
had  been  an  Englishman ;  but  their  Lordships  thought  that, 
having  entered  into  articles  to  serve  on  board  an  English 
ship,  so  long  as  he  remained  on  board  that  ship  he  was  in 
the  same  position  as  an  English  subject  would  have  been. 
In  that  case  the  offence  was  fully  and  entirely  committed  in 
the  vessel  upon  which  Anderson  and  the  wounded  man  were, 
and  I  am  unable  to  see  any  analogy  between  that  case  and 
the  present. 

The  learned  judge  of  the  court  below  referred  to  several 
other  cases,  and,  amongst  them,  to  the  case  of  The  IIalley{^\ 
which  he  said  appeared  to  follow  the  same  course  as  Reg. 
V.  Andersoni^).  There  again  I  am  unable  to  agree  with 
the  learned  judge.  Where  a  suit  is  instituted  in  an  Eng- 
lish court  in  respect  of  a  wrong  Committed  in  a  foreign 
country,  it  is  not  sufficient  for  the  -plaintiff  to  show  that 
there  is,  according  to  foreign  law,  a  liability  on  the  part  of 
the  defendant,  but  he  must  also  show  a  liability  according 
to  English  law. 

In  the  case  of  The  Halley  ("),  inasmuch  as  by  English  law 

(1)  Law  Rep.,  1  C.  C,  161.  (»)  Law  Rep.,  2  P.  C,  193. 
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there  *is  no  liability  on  the  owners  if  they  have  [115 
taken  a  pilot  by  compulsion,  it  was  held  not  open  to 
the  plaintiff  to  claim  or  receive  damages,  on  the  ground 
that  by  the  law  of  Belgium  the  owners  were  not  relieved 
from  responsibility  because  they  by  compulsion  employed 
a  pilot. 

The  principles  seem  to  be  laid  down  very  clearly  and  dis- 
tinctly in  the  case  of  Phillips  v.  Eyre{^).  Mr.  Justice 
Willes,  in  delivering  the  judgment  of  the  court,  there  says : 
*' As  a  general  rule,  in  order  to  found  a  suit  in  England  for 
a  wrong  alleged  to  have  been  committed  abroad,  two  condi- 
tions must  be  fulfilled.  First,  the  wrong  must  be  of  such  a 
character  that  it  would  have  been  actionable  if  committed 
in  England.  Therefore,  in  TTie  Halley  ('),  the  Judicial  Com- 
mittee pronounced  against  a  suit  in  the  Admiralty  founded 
upon  a  liability  by  the  law  of  Belgium  for  collision  caused 
by  the  act  of  a  pilot  whom  the  shipowner  was  compelled  by 
that  law  to  employ,  and  for  whom,  therefore,  as  not  being 
his  agent,  he  was  not  responsible  by  English  law.  Secondly, 
the  act  must  not  have  been  justifiable  by  the  law  of  the  place 
where  it  was  done." 

If  English  law  alone  were  applicable  to  this  case,  there 
would  have  been  an  actionable  wrong  just  as  if  the  act  had 
been  committed  in  England ;  but  then  the  question  remains, 
whether  it  would  have  been  justifiable  by  the  law  of  the 
place  where  it  was  done.  Now,  for  the  purpose  of  the 
present  proceedings,  we  are  bound  to  presume  that,  accord- 
ing to  the  law  of  Spain,  there  is  no  liability  or  responsibility 
on  the  part  of  the  owners  of  the  ship  for  the  acts  of  the 
master  and  crew.  It  appears  to  me,  therefore,  that,  by 
applying  the  principles  enunciated  in  P/^i'ZZip^  v.  Eyre{^\ 
we  are  able  to  arrive  at  the  conclusion,  in  the  present 
case,  that  the  law  of  Spain,  and  not  the  law  of  England, 
applies. 

The  defendants  in  this  case  moved,  on  the  28th  of  March, 
1876,  before  the  judge  of  the  Admiralty  Division,  for  a  com- 
mission to  be  issued  to  Madrid,  to  examine  witnesses  on 
behalf  of  the  defendants.  In  support  of  this  motion  affi- 
davits were  made  by  the  clerk  of  the  defendants'  solicitors 
that  in  his  judgment  it  was  necessary  that  various  advocates 
should  be  examined  at  Madrid  on  *behalf  of  the  de-  [116 
fendants  as  to  the  law  of  Spain  ;  that  it  would  save  expense 
if  the  commission  was  issued,  and  that  there  would  be 

(^)  Law  Rep.,  6  Q.  B.,  1.  («)  Law  Rep.,  2  P.  C,  193. 
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great  difficulty  in  getting  advocates  of  eminence  to  come 
over  to  this  country  to  be  examined.  The  plaintiifs  made 
an  affidavit  that  it  would  be  necessary  to  send  solicitors 
and  counsel  to  Madrid,  and  that  the  expense  would  be  very 
great. 

Sir  Robert  Phillimore  refused  to  direct  the  issue  of  a  com- 
mission being  of  opinion  that  it  would  be  better  to  have  the 
witnesses  examined  in  court. 

The  defendants  appealed. 

May  3.  Watkin  Williams^  Q.C.,  J,  C,  Maihew^  and  E. 
C.  Ciarkson^  for  the  defendants :  The  defendants  have  no 
means  of  compelling  such  advocates  as  they  will  require 
to  come  here  and  give  evidence.  The  evidence  can  be  more 
satisfactorily  taken  in  Spain,  and  the  expense  of  bringing 
advocates  here  will  be  as  great  as  that  of  sending  solicitors 
and  counsel  to  Spain.  At  law  such  a  commission  would 
be  issued  almost  as  a  matter  of  course ;  in  Barrj/  v.  Bar- 
clap {)  there  was  very  little  proof  of  the  necessity  for  a 
commission. 

O.  Briic€j  and  H.  E.  Webster^  for  the  plaintiffs,  were  not 
called  upon. 

James,  L.J.:  The  learned  judge,  to  whom  this  applica- 
tion was  made,  thought  it  would  be  more  satisfactory  to 
have  the  witnesses  examined  in  court.  If  there  is  any  real 
difficulty  in  obtaining  the  attendance  of  competent  Spanish 
advocates,  an  application  can  be  made  to  us ;  out  the  learned 
judge  was  of  opinion — and  we  agree  with  him — that  there 
can  be  no  difficulty  in  getting  competent  advocates  to  attend 
and  tell  us  what  is  the  law  of  Spain  on  this  point.  They 
.  will  probably  come  here  at  a  less  expense  than  would  be 
occasioned  by  sending  counsel  and  solicitors  to  Spain.  This 
appeal  must  be  dismissed  with  costs. 

JB  AGO  ALLAY,  J.  A.,  and  Lush,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  C.  O,  Ellis  &  Co, 
Solicitors  for  defendants :  Parker  &  Clarke. 

P)  16  C.  B.  (N.S.),  849. 

See  16  Eng.  Rep.,  807  note;  Whit-  admiralty  the  law  of  England  might 

taker  u.   Forbes,  15  Eng.  Rep.,  234;  be  proved  by  printed  books  of  statutes, 

ante,  p.  591  note.  reports  and  text  writers  as  well  as  by 
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ell's  Dec.,  142,  it  was  held,  after  an  ex-  pp.  144-151. 
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[in  the  court  of  appeal.] 
*The  Sisters.    (7186.)  [117 

CoUitUm — Improper  Navigation — Third  Ship — Contributory  Negligmc^ — Appeal — 

Witnettes. 

Where  one  ship  is  by  the  improper  navigation  of  a  second  ship  compelled  to  alter 
her  course,  and  so  does  damage  to  a  third  ship,  the  ship  which  compelled  the 
alteration  of  coarse  is  liable  for  the  damage ;  and  that  liability  remains  if  the  dam- 
aged ship  was  not  actually  negligent,  even  though  by  taking  another  course  she 
might  have  avoided  the  coUision. 

This  was  a  cause  of  damage.  Three  barges — the  Sisters, 
the  Alfreda,  and  the  Volunteer — ^were,  on  the  16th  of  Octo- 
ber, 1874,  coming  up  Half-way  Reach,  in  the  river  Thames. 
A  steamer  called  the  Thames  was  going  down  the  river,  and 
altered  her  course  so  as  to  run  into  and  sink  the  Alfreda, 
and  to  damage  the  Volunteer.  The  Volunteer  instituted  a 
cause  of  damage  (No.  7003)  in  the  High  Court  of  Admiralty 
against  the  Thames  steamer,  and  that  cause  was  dismissed 
on  the  ground  that  the  Thames  had  been  obliged  to  alter  her 
course  m  order  to  avoid  collision  with  the  third  barge,  the 
Sisters,  which  barge  had,  by  improperly  starboarding  her 
helm,  brought  herself  across  the  bows  of  the  Thames. 

The  present  suit  was  then  instituted  by  the  Alfreda 
against  the  Sisters.  It  was  heard  before  Sir  Robert  Philli- 
more,  judge  of  the  High  Court  of  Admiralty,  assisted  by 
two  of  the  Elder  Brethren  of  the  Trinity  House.  At  the 
hearing  witnesses  were  examined  in  court,  and  the  follow- 
ing judgment  was  delivered : 

July  8,  1875.  Sib  Robert  Phillimore  :  This  is  a  case 
of  collision  which  happened  in  the  afternoon  of  the  16th  of 
October,  1874,  in  the  entrance  to  Half-wav  Reach,  in  the 
river  Thames,  and  off  that  point  that  is  called  Jenning-tree 
Point.  The  tide  at  the  time  was  running  about  half  flood, 
and  from  three  to  four  knots  an  hour.  The  vessel  which 
brings  the  action  on  the  present  occasion  is  a  sailing  barge 
called  the  Alfreda,  of  40  tons  register.  She  had  three  per- 
sons on  board ;  two  of  them  unfortunately  were  drowned 
at  the  time  of  this  collision. 

There  is  a  peculiarity  in  this  case  which  I  will  mention. 
The  *suit  is  not  brought  against  the  actual  wrong-  [118 
doer,  but  it  is  brought  against  the  vessel  which  caused  the 
actual  wrong-doer  to  do  the  wrong,  and  tliat  vessel  is  the 
Sisters,  a  sailing  barge  of  about  42  tons.     Now  I  must  ob- 
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Berve  that  this  is  not  the  first  time  that  this  case  has  been 
before  the  court,  because  on  the  29th  of  January  a  vessel 
called  the  Volunteer — which  was  side  by  side  with  the 
Alfreda,  and  practically  considered  by  the  court  then  and 
now  as  being  almost  one  vessel — brought  her  action  against 
the  Thames,  and  the  Thames  was  dismissed,  on  the  ground 
that  the  wrong  that  she  did  she  was  forced  to  do — namely, 
that  she  was  compelled  by  the  Sisters  to  starboard,  and  that 
that  starboarding  caused  her  to  run  into  the  Volunteer 
after  cutting  through  the  Alfreda. 

It  has  been  very  truly  remarked  by  Dr.  Spinks,  who  ap- 
pears on  behalf  of  the  Sisters  to-day,  that  the  Sisters  is  not 
concluded  by  that  judgment.  She  was  not  heard  then  ;  she 
liad  no  witnesses  produced ;  she  was  neither  plaintiff  nor 
defendant^  and  she  has  a  right  to  be  heard  to-day. 

The  first  question  whicn  the  court  has  to  decide  is, 
whether  the  steamer  was  compelled  by  the  Sisters  to  star- 
board. [His  Lordship  th^n  commented  on  the  evidence, 
stating  that  he  believed  some  witnesses  and  disbelieved 
others,  coming  to  the  conclusion  that  in  the  hurry  and 
alarm  the  Sisters  starboarded  her  helm  and  threw  herself 
across  the  bows  of  the  steamer.] 

The  next  defence  is  that  the  Thames  herself,  the  steamer, 
was  improperly  navigated.  I  have  already  expressed  my 
opinion  upon  that  point.  I  do  not  think  she  was,  nor  do 
the  Elder  Brethren  of  the  Trinity  House  think  she  was, 
improperly  navigated. 

The  third  category  of  the  defence  is  that  the  Alfreda  her- 
self, by  improper  conduct,  either  caused  entirely  or  con- 
tributed to  this  collision.  When  it  is  remembered  that  from 
the  time  the  Thames  had  put  her  helm  a-starboard,  as  com- 
pelled to  do  by  the  action  of  the  Sisters,  to  the  time  of  her 
running  into  the  Alfreda,  not  more  than  two  or  three  min- 
utes elapsed  at  the  very  most,  the  Elder  Brethren  agree 
with  me  in  thinking  that,  whether  the  Alfreda' s  mp^noeuvre 
was  proper  or  improper  in  porting  instead  of  starboarding 
(we  by  no  means  say  it  was  the  latter),  but  whether  it  was 

E roper  or  improper,  it  cannot  be  holden  in  any  fair  sense  to 
ave  contributed  to  this  collision. 
119]  *!>  therefore,  am  of  opinion  that  the  collision  was 
caused  by  the  starboarding  oi  the  steamer ;  that  the  star- 
boarding of  the  steamer  was  caused  by  the  improper  ma- 
noeuvre of  the  Sisters  in  crossing  the  bows  of  the  steamer ; 
and,  therefore,  that  the  real  wrong-doer  in  this  case  is  not 
the  steamer  which  dealt  the  blow,  but  the  barge,  the  Sisters, 
which  caused  that  blow  to  be  dealt ;  and  therefore  I  must 


VoL  I.]  PROBATE  DIVISION.  605 


The  Sisters.  1876 


pronounce  that  the  Alfreda  has  made  out  her  case,  and  that, 
this  collision  was  owing  to  the  improper  navigation  of  the 
Sisters. 


From  the  decree  made  in  pursuance  of  this  judgment  the 
Sisters  appealed. 

1876.  Feb.  6.  Dr.  SpinJcs,  Q.C.,  Butt,  Q.C.,  and  Gains- 
ford  BrricCy  for  the  Sisters. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.),  and  E.  C. 
Clarkson,  for  the  Alfreda,  were  not  called  upon. 

[As  to  the  liability  of  a  third  ship,  Trinity  House  v.  Rom- 
ney  Marsh  (*)  was  referred  to.] 

James,  L.J.:  lam  of  opinion  that  no  sufficient  ground 
has  been  shown  for  supporting  this  appeal. 

The  question  is  whether  the  Sisters  was  the  actual  cause 
of  the  mischief  done.  There  is  abundant  evidence  in  sup- 
port of  the  contention  that  she  did  cause  that  mischief. 
There  is,  no  doubt,  counter  evidence,  and  although  I  can- 
not say  what  I  might  have  decided  if  I  had  tried  the  action 
in  the  first  instance,  I  can  see  no  sufficient  ground  for  dis- 
turbing the  finding  of  the  court  below.  The  case  was  heard 
by  the  learned  judge  of  the  Admiralty  Court,  assisted  by 
nautical  assessors,  and  they,  proceeding  very  much  upon 
the  ground  of  the  credibility  of  witnesses,  arrived  at  the  con- 
clusion that  the  cause  of  this  collision  was  the  improper 
starboarding  of  the  Sisters,  and  there  is  nothing  to  show 
that  the  finding  was  against  the  evidence. 

*The  other  question  raised  before  us  is  whether,  it  [120 
having  been  found  that  the  Sisters  was  the  cause  of  the  col- 
lision, there  was  any  contributory  negligence  on  the  part  of 
the  Alfreda.  To  disentitle  the  Alfr^a  to  her  right  of  re- 
covery, there  must  have  been  contributory  negligence,  that 
is  to  say,  an  act  of  negligence  on  her  part  contributing  to 
the  collision.  Therefore,  the  question  is  Whether  there  was 
any  act  on  the  part  of  the  Alfreda  which  would  come  within 
the  meaning  of  the  word  "  negligence."  It  is  not  enough  to 
show  that  the  Alfreda  did  some  act,  or  did  not  do  some  act, 
by  reason  of  the  commission  or  omission  of  which  the  col- 
lision actually  Occurred.  It  is  impossible  to  hold  that  the 
Alfreda  is  guilty  of  negligence  because  she  might  have 
avoided  the  collision  if  she  had  done  something  other  than 
she  actually  did,  unless  that  omission  was  negligent,  and  I 

(')  Law  Rep.,  6  Ex.,  204 ;  7  Ex.,  247.  And  as  to  an  appeal  on  a  question  of  evi- 

See  also  THa  Venug,  1  Pritch.  Adm.  Dig.,  dence,  7%^  Singapore,  Law  Rep.,  1  P.  C, 

129;    TTu  Jlibemia,  4  Jur.  (K.S.),  1244;  878. 
The  IndvsirU,  Law  Rep.,  8  A.  <b  E.,  808. 
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am  of  opinion  that  she  has  not  been  shown  to  have  been 
guilty  of  negligence.  I  am,  therefore,  of  opinion  that  the 
appeal  must  be  dismissed  with  costs. 

Mellish,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

Mellob,  J. :  I  am  of  the  same  opinion.  I  feel  the  great- 
est difficulty,  sitting  here  in  the  Court  of  Appeal,  in  dealing 
with  a  mere  question  of  evidence.  We  are  not  assisted  by 
nautical  assessors,  and  we  therefore  cannot  judge  whether 
the  evidence  as  it  stands  ought,  from  a  nautical  point  of 
view,  to  have  led  to  a  different  conclusion.  I  do  not  see 
how  the  court  can  in  such  a  case  upset  a  judgment  where 
the  matter  has  been  fully  dealt  with  with  reference  to  the 
credibility  of  witnesses  in  the  court  below. 

Appeal  dismissed. 

Solicitors  for  appellants :  Deacon^  Son  &  Rogers. 

Solicitors  for  respondents :  Keene  &  Marsland. 
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[18  Cox's  Criminal  Cases,  384.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Feb.  8,  1877. 

(Before  Killt,  C.B.,  Msllor,  J.,  I>snmai7,  J.,  Field,  J.,  and  Huddleston,  B.) 

*Reg.  V.  Edwards  and  Stacey  (*).  [384 

Larceny — Diseased  Cattle  buried  in  the  Soil 

Three  pigs,  bitten  by  a  mad  dog,  were  shot  and  buried  on  the  owner's  land  three 
feet  below  the  surface  of  the  soiL  There  was  no  intention  of  digging  them  up  again 
or  of  making  any  use  of  them.  The  same  evening  the  prisoners  dug  them  up,  car- 
ried them  away  and  afterwards  sold  them  for  £9  Zs.  9d.  The  jury  found  that  there 
was  no  abandonment  of  the  property  in  the  pigs  by  the  owner  and  convicted  the 
prisoners  of  larceny. 

Ifeldt  that  larceny  would  lie,  notwithstanding  the  dead  pigs  were  buried  in  the 
land  three  feet  below  the  surface. 

The  prisoners  were  tried  at  the  West  Kent  Quarter  Ses- 
sions, held  at  Maidstone,  on  the  6th  of  January,  1877,  on  an 
indictment  charging  them  with  stealing  three  dead  pigs,  the 
property  of  Sir  William  Hart  Dyke,  Sart. 

*The  evidence  was  to  the  following  effect :  The  [385 
three  pigs  in  question  having  been  bitten  by  a  mad  dog.  Sir 
William  Hart  Dyke,  to  whom  they  belonged,  directed  his 
steward  to  shoot  them.  The  steward  thereupon  shot  them 
each. through  the  head,  and  ordered  a  man  named  Pavlis  to 
bury  them  behind  the  barn.  The  steward  stated  that  he 
had  no  intention  of  digging  them  up  again,  or  of  making 
any  use  of  them.  Pay  lis  buried  the  pigs,  pursuant  to  direc- 
tions, behind  the  barn  on  land  belonging  to  Sir  William 
Hart  Dyke,  in  a  place  where  a  brake  stack  is  usually  placed. 
The  hole  in  which  the  pigs  were  buried,  was  three  feet  or 
more  deep,  and  the  soil  was  trodden  in  over  them. 

The  prisoner  Edwards  was  employed  to  help  Paylis  to 
bury  the  pigs.  Edwards  was  se^n  to  be  covering  the  pigs 
with  brakes,  and  in  answer  to  Paylis' s  question  why  he  did 
so,  said  that  it  would  keep  the  water  out,  and  it  was  as  well 
to  bury  thetn  "clean  and  decent." 

The  two  prisoners  went  the  same  evening  and  dug  up  the 
pigs,  and  took  them  to  the  railway  station,  covered  up  in 
sacking,  with  a  statement  that  they  were  three  sheep,  and 
sent  them  off  for  sale  to  a  salesman  in  the  London  Meat 

(^)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Market,  where  they  were  sold  for  £9  Ss.  dd.^  which  was  paid 
to  the  prisoners  for  them. 

The  counsel  for  the  prisoners  submitted  that  there  was  no 
evidence  in  support  of  the  charge  to  go  to  the  jury  on  the 
following  grounds :  firstly,  that  theproperty  was  not  proved 
as  laid  in  the  indictment,  as  Sir  William  Hart  Dyke  had 
abandoned  his  property  in  the  pigs ;  secondly,  that  under 
the  circumstances  tne  buried  pigs  were  of  no  value  to  the 

Erosecutor;  and,  thirdly,  that  under  the  circumstances  the 
uried  pigs  were  attached  to  the  soil,  and  could  not  be  the 
subiect  01  larceny. 

The  Chairman,  however,  thought  that  the  case  was  one 
for  the  jury ;  and  directed  them  as  to  the  first  point  that  in 
his  opinion  there  had  been  no  abandonment,  as  Sir  Wil- 
liam's intention  was  to  prevent  the  pigs  being  made  any  use 
of,  but  that  if  the  jury  were  of  opinion  that  he  had  aban- 
doned the  property  they  should  acquit  the  prisoners.  He 
also  told  the  jury  tnat  he  thought  there  was  nothing  in  the 
otl;er  two  objections. 

The  jury  found  the  prisoners  guilty. 

The  question  for  the  consideration  of  the  court  is,  whether, 
having  reference  to  the  objections  taken  by  prisoners'  coun- 
sel there  was  evidence  on  which  the  jury  were  justified  in 
convicting  the  prisoners  of  larceny. 

If  the  answer  to  this  question  be  in  the  negative,  then  the 
conviction  to  be  quashed,  otherwise  aflSrmed. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court  : 

Conviction  affirmed. 

In  order  to  be  the  subject  of  larceny  See  3  Arch.  Crim.  Pr.  and  PI.,  8th  ed., 

the  thing  taken  must  be  of  some  value  :  p.  1177,  Mr.  Pomeroy"s  note ;  2  Whar- 

2  Bish.  Or.  Law  (6th  ed.),  §§  768-787  ;  ton's  Crim.  Law  (7th  ed.).  §  1752. 

People  V.  Wiley,  3  Hill,  194  ;  Payne  v.  Rails  from  a  fence  are  not  personal 

People,   6   Johns. ,   103 ;    Waterman's  property,  and  not  subject  of  larceny : 

U.  S.  Crim.  Dig.,  382.  State  «.  Graves,  74  N.  C,  896. 

Taking,    animo  furandi,    of   boots  So  a  nugget  of  gold  though  separated 

f ronx  the  feet  of  a  man  drowned  and  from  vein  by  natural  causes  :  State  v. 

driven  ashore  from  a  wreck  is  larceny :  Burt,  64  N.  C,  619. 
Wonson  v.  Say  ward,  13  Pick.,  402. 
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[1  Chancery  Division,  481.] 
V.C.H.,  Nov.  11,  18,  1875. 

*/n  re  Norwich  and  Norfolk  Provident  Per-    [481 
MANENT  Benefit  Building  Society. 

SMITHS  CASE. 

PermonenJl  Benefit  Butting  Society — "Advanced"  or  Borrowing  MemJber — Mortgage 
hyt  to  Society — Subteqttent  Alteration  of  Rules — Bight  to  redeem, 

A  permanent  benefit  building  society,  comprising  '' nnadvanced "  or  investing 
members,  and  "  advanced  "  or  borrowing  members,  lent  to  the  advanced  members  at 
a  premium  the  sums  to  -which  their  shares  would  amount  when  fully  paid  up,  taking 
from  each  of  them  a  mortgage  of  freehold,  copyhold,  or  leasehold  property,  to  secure 
the  sums  advanced  and  the  premiums,  with  interest  thereon  respectively.  By  his 
mortgage  deed  each  advanced  member  covenanted  to  pay  to  the  society,  at  the  times 
and  in  the  manner  prescribed  by  its  rules  ''  for  the  time  being,"*  the  sums  payable 
periodically,  by  way  of  subscription  or  otherwise,  in  respect  of  his  shares  until 
(1st,)  the  shares  with  interest  on  the  amount  thereof  in  advance  should  be  realized, 
and  until  (2d,)  the  premium  and  interest  thereon  should  be  paid,  and  that  in  the 
meantime  (except  when  varied  by  those  presents)  all  the  rules  "  for  the  time  being" 
of  the  society  should  in  respect  of  the  said  shares  be  observed  by  the  member.  The 
proviso  for  redemption  took  effect  in  each  case  "  if  the  said  shares  and  premium  and 
interest  thereon  respectively  should  be  duly  realized  and  paid  according  to  the 
covenant" 

8.,  in  the  year  1866,  obtained,  for  a  premium  of  £180  lOf.,  an  advance  of  £600,  in 
twenty -four  shares  of  the  society  of  £26  each,  and  executed  a  mortgage  in  this  form. 

16  Eng.  Rep.  77 
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The  society  afterwards,  in  1878,  passed  new  rules,  one  of  which  provided  that  ad- 
vanced members  should,  before  redeeming  their  securities,  pay  an  additional  sum 
as  a  contribution  towards  certain  losses  sustained  by  the  society,  and  another  of 
which  (Rule  I)  provided  that,  so  far  as  the  rules  of  law  and  equity  would  permit, 
the.  rules  then  passed  should  appl}*  to  all  tlie  members  as  well  present  as  iuture,  and 
to  all  its  transactions  as  well  patst  as  future  : 

Held,  that  S.  and  the  other  members  who  were  advanced  before  the  passing  of  the 
new  rules  were,  notwithstanding  the  reference  in  their  covenants  to  the  "  rules  for 
the  time  being,"  entitled  to  redeem  their  securities  on  payment  only  of  those  Bums 
which  they  were  liable  to  pay  according  to  the  rules  in  existence  at  the  date  of  their 
respective  contracts  : 

Held,  also,  that  Rule  I  excluded  from  the  operation  of  the  new  rules  those  members 
whose  contracts  would  be  substantially  varied  by  them. 

Adjourned  summons.  The  object  of  this  society,  as 
sjjecified  in  its  rules,  was  ''  to  raise  a  fund  to  enable  mem- 
bers to  build  houses,  to  make  investments,  to  pay  off  mort- 
gaffes,  or  to  purchase  freehold,  copyhold,  or  leasehold 
482]  ^properties  in  the  manner  provided  by  6  &  7  Will.  4, 
c.  62."  Its  two  principal  classes  of  members  were — 1,  in- 
vesting or  "unadvanced"  members  ;  2,  borrowing  or  "ad- 
vanced" members.  Its  shares  were  £25  each,  and  the 
unadvanced  members  were  those  who  subscribed  for  a  share, 
and  paid  for  it  by  monthly  or  yearly  payments  of  a  fixed 
amount  per  share,  or  in  one  or  more  sums  not  exceeding  a 
fixed  amount,  which  payments  were  "to  commence  on  the 
admission  of  each  member,  and  to  continue  payable  until 
he  should  have  received  or  become-  entitled  to  receive  the 
full  amount  of  his  share."  The  unadvanced  members  were 
entitled,  after  payment  of  expenses,  to  be  credited  out  of 
the  profits  of  the  society  with  compound  interest  at  4  per 
cent,  on  their  capital  subscription  money,  and  the  surplus 
profits  were  divided  between  all  the  members  and  added  by 
way  of  bonus  upon  their  subscriptions.  The  unadvanced 
members  were  entitled  to  receive  their  shares  whenever  their 
subscriptions,  interest,  and  bonuses  amounted  to  £26,-  but 
might,  on  notice  before  the  shares  were  completed,  with- 
draw, and  obtain  the  amount  paid  thereon  with  interest,  but 
without  any  bonus.  The  "  advanced"  members  were  those 
who  subscribed  for  shares  in  order  to  obtain  an  advance  out 
of  the  funds  of  the  society. 

In  1866  the  society  was  governed  by  rules  passed  in  1863, 
which,  besides  providing  as  aforesaid,  were,  so  far  as  mate- 
rial, as  follows: 

Rule  16.  "Advances — Bidding  Branch.  When  the  funds 
in  hand  are  sufficient  for  the  purpose,  the  chairman  shall 
offer  the  same  for  sale  to  the  members  at  the  monthly  meet- 
ings in  shares  or  suras  of  £26  each,  and  the  member  bidding 
the  highest  price  or  premium  for  that  sum  shall  be  declared 
the  purchaser  thereof,  with  the  option  of  purchasing  an- 
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other  share  at  the  same  price,  and  such  member  shall  be  at 
liberty  to  transfer  his  interest  therein  to  any  other  mem- 
ber. .  .  .  Mortgages:  All  money  advanced  to  members 
(including  the  premiums)  shall  be  secured  on  mortgage  of 
freehold,  copyhold,  or  leasehold  property  in  the  names  of 
the  trustees. 

Rule  16.  "  Any  member  having  received  his  or  her  share 
or  shares  in  advance  shall  (after  deducting  yearly  the  sub- 
scriptions paid  thereon)  pay  interest  on  the  balance  remain- 
ing due  from  *time  to  time  at  the  rate  of  4  per  cent.  [483 
per  annum,  to  commence  from  the  time  when  the  same  shall 
be  taken  out,  and  to  continue  until  the  whole  shall  be 
liquidated,  such  interest  to  be  paid  by  monthly  instalments 
of  1^.  per  month  for  each  share,  until  the  same  shall  be 
fully  paid." 

Rule  17.  ''That  the  payment  of  the  premium  which  a 
purchaser  shall  give  for  his  share,  as  well  as  the  money  ad- 
vanced, shall  be  secured  to  the  society  by  a  mortgage  deed, 
such  premium  to  be  paid  by  instalments  every  month  at  the 
rate  of  1^.  a  share,  over  and  above  all  other  payments,  until 
the  whole  shall  be  fully  paid.  ..." 

Rule  19.  "  Power  to  redeem  mortgaged  property. 

"Members  shall  be  at  liberty  at  any  time  to  redeem  the 
securities  held  by  the  society  upon  giving  one  month's  notifte 
thereof  to  the  secretary." 

Rule  21.  "Borrowing  members:  Every  member  having 
received  his  share  or  shares  in  advance  shall  be  held  as 
legally  discharged  from  all  liabilities  as  soon  as  he  has  by 
his  periodical  or  other  payments  (together  with  his  pro- 

J)ortion  of  the  bonuses)  paid  all  moneys  advanced  to  or  due 
rom  him."   . 

In  1866  Mr.  S.  Smith  bid  for  and  obtained,  at  a  premium 
of  £13010^.,  an  advance  of  £600  in  twenty-four  shares  of 
£25  each  ;  and  by  an  indenture  of  mortgage,  dated  the  27th 
of  October,  1866,  and  made  between  Smith,  therein  termed 
"the  member,"  of  the  one  part,  and  the  trustees  of  the 
society  of  the  other  part,  in  consideration  of  £600  "paid  to 
the  member  in  full  for  twenty- four  shares  of  £25  each,  which,  • 
on  executing  these  presents,  he  will  have  become  entitled^  to 
receive  in  advance  at  the  premiuni  of  £130  10^.,"  Smith 
covenanted  with  the  trustees  that  he  would  "pay  iinto  the 
society  at  the  times  and  in  manner  prescribed  by  its  rules 
for  the  time  being  applicable  thereto  respectively,  the  sev- 
eral sums  of  money  payable  periodical!^  by  way  of  sub- 
scription or  otherwise  m  respect  of  the  said  several  shares 
until  (first)  the  same  shares,  together  with  interest  at  the 
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rate  of  £4  per  cent,  per  annum  on  the  amount  thereof  for 
the  time  being  in  advance,  shall  be  realized  and  paid  re- 
spectively, and  until  (secondly)  the  said  premium,  toffether 
with  interest  at  the  rate  aforesaid  on  the  unpaid  part  thereof 
484]  for  the  time  being,  shall  be  paid,  and  tnat  in  *the 
meantime  (except  where  varied  by  these  presents)  all  the 
rules  for  the  time  being  of  the  society  shall  in  respect  of  the 
same  shares  be  observed  and  complied  with  by  the  mem- 
ber." Then  followed  a  proviso  that  in  default  of  perform- 
ance of  the  covenant,  or  in  case  of  the  bankruptcy  or 
insolvency  of  the  member,  the  amounts  unpaid  of  the  shares 
and  premiums  should  become  payable  in  a  gross  sum  with 
interest ;  and  a  demise  by  the  member  of  certain  leaseholds 
to  the  trustees  in  trust  for  the  society,  subject  to  a  proviso 
for  redemption  in  the  following  terms  :  "if  the  said  shares 
and  premiums,  and  all  interest  thereon  respectively,  shall 
be  duly  realized  and  paid  according  to  the  covenant  in  that 
behalf  hereinbefore  contained,  then  the  premises  shall,  at 
the  request  and  cost  of  the  person  or  persons  entitled 
thereto,,  subject  onlv  to  these  presents,  be  revested  in  him 
or  them  free  from  all  incumbrances  to  be  created  or  suffered 
by  the  society." 

Early  in  the  year  1873  the  society  stopped  cash  payments, 
b\it  it  continued  to  carry  on  business  to  a  certain  extent,  and 
also  to  sell  its  shares  to  investing  members. 

In  March,  1873,  the  society  having  sustained  losses,  the 
amount  of  which,  however,  had  not  then  been  ascertained, 
passed  new  rules,  by  which  the  existing  rules,  so  far  as  they 
were  not  consistent  with  the  new  rules,  were  repealed  ot 
altered,  and  in  particular  the  conditions  on  which  advanced 
members  were  entitled  to  redeem  their  securities  were  al- 
tered. These  rules  of  March,  1873,  which  became  binding 
on  the  3d  of  April  in  that  year,  were,  so  far  as  material,  as 
follows : 

Rule  C.  "Members  who  shall  have  received  their  shares 
in  advance  (in  these  rules  called  advaiiced  members)  shall 
be  allowed  to  redeem  their  securities  on  the  following  terms : 
'  They  shall  give  the  secretary  one  calendar  month's  notice. 
They  shall  then  be  entitled  to  a  release  of  their  securities 
on  payment,  first,  of  such  amount  as  is  mentioned  in 
Rule  P,  and,  secondly,  such  a  sum  as  shall  be  equal  to  the 
present  value  of  all  future  payments  discounted  at  the  rate 
of  5  per  cent,  on  a  calculation  to  be  made  by  the  directors 
of  the  probable  period  required  for  the  realization  of  their 
shares  in  the  ordinary  course,  such  amount  to  be  determined 
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by  the  directors,  or  if  the  member  shall  re(juire  it,  and  be 
willing  to  pay  the  fee,  by  the  opinion  of  their  actuary." 

*Rule  F.  "  The  amounts  to  be  deducted  on  with-  [485 
drawal,  redemption,  or  realization,  under  these  rules,  shall 
in  each  case  be  such  a  sum  as  the  directors  may  consider  to 
be  the  just  share  of  the  member  withdrawing,  redeeming, 
or  realizing,  in  the  debts  and  liabilities  of  the  society,  in- 
cluding any  losses  on  investments  or  otherwise,  ascertained 
or  reasonably  probable  at  the  date  of  the  withdrawal,  re- 
demption, or  realization.  But  at  each  annual  general  meet- 
ing the  directors  shall  declare  the  amount  per  share  which 
shall  be  payable  during  the  following  year,  and  such 
amount  shall  be  the  prescribed  rate  for  tnat  year  whatever 
the  result." 

Rule  Gt  provided  for  the  application  of  the  deductions 
tinder  Rule  F  in  providing  for  the  debts  and  liabilities  of 
the  society,  and  all  losses  in  carrying  on  the  business  of  the 
society  or  otherwise.  Rule  H,  after  regulating  the  future 
rates  of  monthly  pavments  by  the  unadvanced  and  advanced 
members  respectively,  provided  that  the  basis  of  the  calcu- 
lation on  which  an  alteration  of  payments  should  be  made, 
should  be  an  average  period  for  realization  of  not  more  than 
twelve  years ;  that  so  far  as  might  be,  the  period  of  realiza- 
tion for  unadvanced  shares  should  be  the  same  as  the  period 
of  discharge  for  advanced  shares. 

Rule  I  was  as  follows :  "  So  far*  as  the  rules  of  law  and 
equity  will  permit,  these  rules  shall  apply  to  all  the  members 
as  well  present  as  future,  and  to  all  its  transactions  as  well 
past  as  future." 

The  losses  of  the  company  turned  out,  owing  to  the  defal- 
cations of  their  secretary,  to  be  much  larger  than  had  been 
anticipated.  The  directors,  on  the  18th  of  June,  1874,  an- 
nounced that  the  company  was  insolvent,  and  on  the  3d  of 
July,  1874,  an  order  for  winding  up  the  company  was  made 
by  Vice-Chancellor  Hall. 

On  the  29th  of  October,  1874,  Mr.  Smith  applied  to  the 
lijiuidator  for  an  account  of  what  was  due  to  the  society  on 
his  mortgage,  and  gave  notice  of  his  intention  to  redeem, 
when  the  liquidator  required  him,  prior  to  the  release  of  his 
security,  to  make  a  payment  under  Rule  F  of  1873  towards 
the  losses  sustained  by  the  society.  Mr.  Smith  disputed  his 
liability  to  make  any  contributions  towards  the  losses  of  the 
society  under  Rule  F,  and  took  out  the  present  summons, 
that  upon  payment  by  him  to  the  liquidator  of  certain  sums 
of  money,  which  were  in  fact  those  *due  under  the    [486 
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Rules  of  1863,  the  liquidator  might  be  ordered  to  reconvey 
to  him  the  mortga^ea  hereditaments. 

All  the  debts  of  tlie  company  due  to  outside  creditors 
had  been  paid,  the  only  claims  upon  its  assets  were  those 
made  by  the  unadvanced  members,  and  -the  question  was 
whether,  as  against  such  unadvanced  members,  the  ad- 
vanced members  in  Mr.  Smith's  position  were  entitled  to 
redeem  their  securities  without  making  any  contribution 
under  Rule  F  of  1873  in  respect  of  the  losses  of  the  com- 
pany. 

It  was  a  representative  case. 

Bristowe,  Q.C.,  and  Badnally  for  Mr.  Smith :  There  is  no 
contract  on  the  part  of  Smith,  and  the  advanced  members 
whom  he  represents,  which  makes  them  liable  for  any  losses 
except  those  occasioned  by  their  own  default  in  payment. 
The  contract  between  Smith  and  the  society  is  regulated  by 
the  terms  of  his  mortgage  deed  construed  together  with  the 
rules  in  existence  at  the  time  of  its  execution,  which  are  in- 
corporated with  it :  Mosley  v.  Baker  {^) ;  and  his  rights  can- 
not be  prejudicially  affected  by  the  rules  subsequently 
passed  in  1873. 

The  true  nature  of  mortgages  by  advanced  members  of 
benefit  building  societies,  and  the  principles  applicable 
thereto  and  to  the  redemption  thereof,  are  shown  by  Ex 
parte  Osborne  (')  and  In  Re  Doncaster  Permanent  Build- 
ing Society  (*),  which  latter  case  also  shows  that  when  the 
debts  of  the  society  are  paid  the  rights  of  the  membei-s 
inter  se  are  the  same  as  if  there  had  been  no  winding-up 
at  all. 

This  is  not  a  case  in  which  the  rights  of  third  parties  are 
affected,  and  the  question  is  not  whether  Smith  is  as  a  mem- 
ber of  the  society  liable  to  outside  creditors,  but  one  between 
the  advanced  members,  and  the  unadvanced  members  to 
whom  the  whole  assets  of  the  society  belong.  Suppose  the 
advanced  member  does  not  choose  to  redeem  his  mortgaged 
property,  but  elects  to  sit  down  under  his  loss.  Rule  F  of 
1873  cannot  be  construed  as  a  rule  for  adjusting  the  rights 
of  members  inter  se^  nor  ais  imposing  any  obligation  on  him 
to  contribute  as  a  member. 

487]*  *The  present  case  is,  in  fact,  met  by  Rule  I  of  1873, 
which  shows  that  the  contracts  of  past  members  were  not 
intended  to  be  affected  in  cases  where  it  would  be  inequitable 
that  the  new  rules  should  have  that  effect. 

Q)  1  fl.  A  T.,801.  (»)  Law  Rep.,  3  Eq.,  168,  163;  Ibid., 

O  Law  Rep.,  10  Ch.,  4L  4  Eq.,  579.       • 
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[They  also  referred  to  Fleming  v.  Belf(^\  Seagrave  v. 
Pope(f\  and  Farmei^  v.  Smith  ("),  as  cases  in  which  questions 
as  to  the  right  of  mortgaging  members  to  redeem  their  se- 
curities had  arisen  with  regard  to  terminable  benefit  building 
societies.]  . 

Hastings,  Q.C.,  and  Bury^  for  Mr.  Rackham,  an  unad- 
vanced  member :  No  person  can  obtain  an  advance  from  this 
society  unless  he  takes  shares ;  both  advanced  and  unad- 
vanced  join  the  society  for  the  purpose  of  gain,  and  both 
are  members.  We  admit  that  the  advanced  member  cannot 
be  called  upon  to  pay  more  than  he  has  contracted  to  pay, 
but  he  may  contract  to  be  bound  by  future  rules ;  and  by 
the  terms  of  his  mortgage  deed  this  advanced  member  has 
covenanted  to  pay,  at  the  times  and  in  manner  prescribed 
"  by  the  rules  for  the  time  being,"  the  sums  payable  period- 
ically in  respect  of  his  shares,  by  way  of  subscription  or 
otherwise.  Thus,  future  rules  are  pointed  to,  and  the  cove- 
nant is,  in  effect,  that  until  the  period  of  redemption  the 
member  will  perform  all  the  rules  that  may  come  into  force 
before  that  time.  This  society  stopped  payment  early  in 
1873,  and  the  rulei?  which  were  passed  in  Maich  of  that  year 
required  all  members  to  pay  a  rate  towards  its  losses  ;  and 
these  rules  were  "  the  rules  for  the  time  being  "  when  Smith 
came  to  redeem  his  security.  It  is  true  that  the  rules  of 
1863  did  not  require  any  contribution  from  an  advanced 
member  to  meet  the  losses  of  the  society  ;  but  then  neither 
did  they  require  any  such  contribution  from  unadvanced 
members.  The  rule  as  to  contribution  was  introduced  solely 
in  consequence  of  the  losses.  There  is  no  reported  benefit 
society  case  in  which  a  similar  rule  as  to  losses  is  to  be 
found,  and  this  distinguishes  the  case  from  Mosley  v. 
Baker  C).  The  first  part  of  Rule  F  of  1873  is  a  rule  of 
principle  providing  that  before  the  advanced  member  can 
redeem  he  must  pay  his  share  of  the  ^losses.  The  [488 
second  part  is  a  rule  of  practice  applicable  to  the  society 
when  a  going  concern,  but  abrogated  by  the  winding-up 
order,  which  is  in  effect  an  adjudication  of  bankruptcy ; 
80  that  the  sum  which  the  liquidator  ascertains  is  substi- 
tuted for  that  which,  if  a  going  concern,  the  directors  would 
declare. 

On  the  whole — 1.  Smith  is  a  member,  and,  as  such, 
bound  by  the  rules  of  the  society  for  the  time  being  unless 
he  has  contracted  himself  out  of  them.  2.  He  has  ex- 
pressly contracted  to  be  bound  by  them.      3.  He  is  then 

(')  3  I).  M.  &  (}..  997.  (»)  4  H.  A  N.,  196. 

(«)  1  Ibi.l.,  783.  {*)  1  H.  <fe  T.,  301. 
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bound  by  rule  F,  and  must  pay  his  proportion  of  the 
losses. 

[Hall,  V.C:  Could  the  reference  to  the  '*  rules  for  the 
time  being"  render  the  mortgagor  bound  by  a  rule  subse- 
quently passed  to  th^  effect,  for  instance,  that  no  advanced 
member  should  be  allowed  to  redeem  except  upon  payment 
of  an  additional  £20  ?] 

The  rule  must  be  a  reasonable  one,  and  the  new  rules  ap- 
ply to  all  the  members  alike,  and  contain  nothing  unreason- 
able or  oppressive  on  any  class  of  them.  None  of  the 
authorities  cited  apply,  in  Ex  parte  Osborne  (*),  Fleming 
V.  Self{*)j  and  In  re  Doncaster  Permanent  Building  So- 
ciety (•),  there  was  no  similar  rule,  and  the  two  former  were 
cases  of  going  concerns.  The  present  is  a  new  case,  and  the 
other  side  must  show  that  the  rule  is  so  unreasonable  that  it 
ought  not  to  be  enforced. 

j)icJcin^on^  Q.C.,  and  Cozens- Hardy ^  for  the  liquidator. 

Hall,  V.C.:  I  cannot  hold  that  these  rules  and  the  deed 
taken  together  compel  Mr.  Smith  and  the  other  persons  in 
his  position  to  make  as  the  price  of  redemption  any  pay- 
ments other  than  those  which  they  were  bound  to  make  ac- 
cording to  the  contract,  construed  in  connection  with  the 
rules  of  the  society  in  force  at  the  time  when  the  advances 
were  made. 

It  appears  to  me  tihat,  taking  the  fair  construction  of  the 
deed  along  with  the  rules  which  then  existed,  there  was  a 
clear  bargain  between  the  society  and  Mr.  Smith  as  an  indi- 
489]  vidual  member  *of  it  (and  there  is  no  doubt  that  he 
was  a  member  of  the  society),  that  he  should  pay  as  the 
premium  for  getting  the  advance  made  to  him  those  sums, 
and  those  sums  only,  which  he  would  be  liable  to  pay  ac- 
cording to  the  rules  of  the  society  as  they  then  existed. 
Those  sums  he  did  pay,  and  the  society  at  large,  or  rather 
the  unadvanced  members,  into  whose  pockets  in  some  way 
or  other  the  payments  would  go,  have  had  the  benefit  of 
them. 

It  may  be  that  those  sums  might  be  payable  at  times  and 
in  a  manner  differing,  though  not  substantially  varying  or 
departing  from  the  spirit  of  the  contract ;  but  that  the  con- 
tract left  Mr.  Smith  exposed  to  a  rule  which  would  impose 
upon  him  substantially  a  larger  burthen  and  a  larger  pay- 
ment, although  he  had  ceased  t^  have  any  share  or  interest 
in  any  profits  which  might  be  derived  from  the  continuance 
of  this  concern,  is  something  so  unreasonable,  and  so  against 
the  spirit  of  the  whole  scheme  and  rules  of  this  society,  that 

(')  Law  Rep.,  10  CIi.,  41.  («)  3  D.  M.  A  G.,  997.  (')  Law  Rep.,  8  Eq.,  158. 
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I  cannot  put  such  a  construction  upon  it.  Mr.  Smith  takes 
out  his  money  at  an  earlier  period,  paying  more  than  any 
body  else  who  has  at  the  time  an  opportunity  to  bid  will 
give  for  the  shares.  He  leaves  the,rest  of  the  monej  of  the 
society  for  those  who  come  afterwards,  and  especially  for 
the  unadvanced  members  who  do  not  draw  out  tneir  money 
but  remain  until  the  last,  or  until  it  suits  their  convenience 
to  take  out  their  shares. 

That,  I  think,  is  the  fair  and  proper  construction  of  the 
deed  taken  in  connection  with  the  rules.  The  covenant  in 
the  deed  is  that  the  covenantor  "  will  pay  to  the  society  at 
the  times  and  in  the  manner  prescribed  by  its  rules  for  the 
time  being  applicable  thereto  respectively  the  several  sums 
of  money  payable  periodically  by  way  of  subscription  or 
otherwise  in  respect  of  the  said  several  shares  until" — and 
it  must  be  remarked  that  these  payments  are  only  to  go  on 
*'untLl"  a  certain  time — that  is,  untU,  first,  the  shares,  to- 
gether with  interest,  have  been  paid,  and  until,  secondly, 
the  premium  and  interest  upon  it  shall  have  been  paid ;  and 
he  covenants  that  ''in  the  meantime,"  that  is  to  say,  until 
the  two  sets  of  payments  so  provided  for,  and  nothing  else, 
have  been  made,  "  except  where  varied  \>y  these  presents" 
(and  that  is  certainly  not  an  exception  against  him,  but  one 
in  his  favor),  "all  tne  rules  for  the  time  being  of  the  society 
shall  in  respect  of  the  same  shares  be  observed  and  complied 
with  by  the  member,  his  *heirs,  executors,  administra-  [490 
tors  and  assigns."  Mr.  Smith  thus  says,  I  will  perfotm  all 
the  rules  of  the  society  for  the  time  being  until  1  have  done 
two  things,  i.e.,  until  1  haye  made  these  payments  of  the  sum 
advanced  with  interest,  and  of  the  premium  and  interest. 
It  would  be  a  very  strange  thing  to  say  that  his  performing 
the  rules  until  he  has  made  these  payments  is  to  be  taken 
to  include  his  making  another  payment  if  it  is  imposed 
upon  him  at  any  time,  until  he  makes  the  first  two  pay- 
ments. That  seems  to  me  to  be  an  unreasonable  and  un- 
meaning construction  of  the  contract,  and  I  cannot  take  it 
that  his  bargain  was  to  do  anything  of  the  kind.  He  was 
not,  as  I  have  said,  to  share  in  any  further  advantages ;  he 
was  substantially  withdrawing,  although,  as  he  had  to  pay 
his  subscriptions  and  to  be  liable  to  fines  and  so  forth, 
nominally  remaining  a  member,  and  I  cannot,  on  such  words 
as  these,  impose  upon  him  an  additional  obligation  merely 
because  the  rules  '*for  the  time  being"  are  spoken  of.  I 
do  not  think  that  was  meant  by  this  reference  to  them. 

P^urther  than  that,  when  we  come  to  the  new  rules  them- 
selves, they  must  be  constnifd  in  a  reasonable  way,  and 
10  Eng.  Ri:i\  78 
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with  a  regard  to  that  particular  clause  in  Rule  I  referring 
to  the  rules  of  law  and  equity.  I  think  that  clause  must  be 
construed  if  necessary  (though  I  do  not  say  it  is  necessary) 
so  as  properly  to  exclude  from  the  operation  of  those  new 
rules  members  whose  contracts,  upon  a  reasonable  and  fair 
construction,  would  be  taken  to  be  substantially  varied  if 
the  new  rules  were  held  to  be  applicable  to  them. 

Upon  the  whole,  therefore,  it  seems  to  me  that  Mr.  Smith's 
right  to  redemption  is  not  varied  by  the  rules  of  1873.  There 
will,  accordingly,  be  a  declaration  that  the  advanced,  mem- 
bers in  Mr.  Smith's  position  are  not  required  to  make  any 
payment  under  Rule  F,  with  an  order  to  the  liquidator  to 
reconvey  to  them  accordingly,  and  the  costs  of  all  parties 
will  be  paid  out  of  the  estate. 

Solicitors :  Sole^  Turners  &  Knight^  agents  for  Miller^ 
Son  &  Stevens,  Norioich;  R.  J.  Child;  .  Whites^  Renard  & 
Co.^  agents  for  Warner  Wright,  Norwich. 


Se©  U.  S.  Digest,  titles  "BuUding 
Societies  ;"  **  Benefit  Societies." 

Decisions  under  benevolent  bailding 
societies  somewhat  similar  to  that  con- 
sidered in  the  principal  case  are  becom- 
ing quite  numerous. 

Being  somewhat  anomalous,  it  would 
not  be  justifiable  to  occupy  much  space 
with.  them.  They  are  simply  referred 
to  for  examination  by  those  who  may 
be  called  upon  to  consider  them. 

Mortgages  to:  Shannon  d.  Howard, 
etc.,  36  Md.,  383  ;  Windsor  «.  Bundel, 
40  Md.,  173 ;  McCahan  «.  Columbian, 
etc.,  40  Md.,  226 ;  Hagerman  v.  Ohio, 
etc.,  25  Ohio  St.  R.,  186  ;  Western,  etc., 
«.  Hodges,  22  Grant's  (U.  C.)  Chy.,  566  ; 
Canada,  etc.,  v.  RoweU,  19  U.  C.  Q.  B., 
124;  Canada,  etc.,  t?.  Harris.  16  U.  C. 
Com.  PI. ,  54 ;  Hope  et  al.  v.  Glass  et  al. , 
23  U.  C.  Q.  B.,  86  :  Wilson  u.  Upper, 
etc.,  12  Grant's  (U.  C.)  Chy.,  206; 
Canada,  etc.,  d.  Lewis,  8  U.  C.  Com.  PI., 
352 ;  Clarksville,  etc.,  u.  Stephens,  26 
N.  J.  Eq.,  351 ;  Matter  of  O'Donohoe's 
Estate,  Irish  L.  R..  10 -Eq.,  222;  Ex 
parte  Osborne,  L.  R.,  10  Cliy.,  41; 
Smith  t).  Mechanics,  etc.,  73  N.  C,  372. 

When  mortgage  usurious :  13alti- 
more,  etc.,  v.  Taylor,  41  Md.,  409 ; 
Canada,  etc.,  u.  RoweU,  19  U.  C.  Q,  B., 
124;  Canada,  etc.,  «.  Harris,  16  U.  C. 
Com.  PL,  54  ;  Freehold,  etc.,  ®.  Choate, 
18  Grant's  (IT.  C.)  Chy.,  412;  Clarks- 
ville. etc.,  V.  Stephens,  26  N.  J.  Eq., 
851;  12  Bush  (Kv.),  110. 


Loan  to  incorporators  on  shares : 
Pabst  «.  Bailding  Association,  1  Mac- 
Arthur,  385;  Hagerman  r.  Ohio,  etc., 
25  Ohio  St.,  186  ;  Forrest  City,  etc.,  «. 
Gallaffher,  25  Ohio  St.  R.,  208. 

Right  of  member  to  withdraw  and 
terms :  Pabst  t?.  Building  Association, 
1  MacArthur,  385. 

Constitutionality  and  legality  of  act 
of  incorporation  :  Mok  ©.  Detroit,  etc., 
30  Mich.,  511 ;  Hagerman  «.  Ohio  etc., 
25  Ohio  St.  R.,  186  ;  Forrest  City,  etc., 
tj.  Gallagher,  25  Ohio  St.  R.,  208. 

Right  to  levy  and  collect  fines  of 
members :  Hagerman  «.  Ohio,  etc.,  25 
Ohio  St.  R.,  186 ;  Forrest  aty,  etc.,  c. 
Gallagher,  25  Ohio  St.  R.,  208  ;  Ottawa, 
etc. ,  V.  Scott,  24  U.  C.  Q.  B. ,  341 ;  WUson 
'D.  Upper,  etc.,  12  Grant's  (U.  C.)  Chy.. 
206 ;  Clarksville,  etc. ,  «.  Stephens,  26 
N.  J.  Eq.,  851  ;  Matter  of  Tierney, 
Irish  Law  Rep.,  9  Eq.,  1. 

Payments:  Question  as  to  properly 
proving  them  and  their  application: 
Clarksville,  etc.,  v.  Stephens,  26  N.J. 
Eq.,  351. 

Right  of  borrower  to  recover  premium 
for  loan  when  collected  within  time 
and  reloaned  on  same  or  greater  pre- 
mium :  Flounders  v.  Hawley,  78  Penn. 
St.  R.,  45. 

Right  to  return  of  fines  improperly 
collected :    Matter   of    Tierney,    Irish 
LawRpp.,  9  Eq.,  1. 
•  Liability  of  member  when  connec- 
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lion  terminated  by  foreclosare  of  mort-  Grant's  (U.  C.)  Chy.,  275;  Wilson  «. 

gage  :  McCahan  v,  Columbian,  etc.,  40  Upper,  etc.,  12  Grant's  (U.  C.)  Chy,, 

Md.,226.  206;   Matter  of  Clark's    Trust,  post, 

Dissolution  of,  and  distribution  of  p.  624. 
proceeds :   Bolph   v.  Upper,   etc.,   11 


[1  Chancery  Division,  491.] 
V.C.H.,  Dec.  8,  1876. 

*Bakek  v.  Gray.  £491 

[1874    B.     116.] 
MorigagoT  and  Mortgagee — Notict — Tran*fmr — Consolidation. 

First  mortgage  of  Blackacre  to  A.,  followed  by  subsequent  mortgages  to  other 
persons  of  which  A.  had  notica  After  this,  first  mortgage  by  me  same  mort- 
gagor of  Whiteacre  to  B.  After  this,  traasfer  of  A.'8  mortgage  to  B.,  the  mortgagor 
joining  in  the  transfer;  this  transfer  being  made  in  pursuance  of  an  agreement 
under  which  B.  had  paid  off  A.  before  the  date  of  B.'s  mortgage.  At  the  date  of 
this  agreement  B.  had  notice  of  the  puisne  mortgages  of  Blaclucre  : 

I/eM,  that  B.  could  not  consolidate  the  mortgages  of  Blackacre  and  Whiteacre  as 
against  the  puisne  mortgagees. 

Vini  V.  J'adget  {})  and  ToMell  v.  Smith  (*)  explained. 

On  the  30th  of  November,  1868,  the  defendant  Joseph 
Gray,  in  consideration  of  £3,000  advanced  to  him  by  Q-eorge 
Colm  Oliver  and  three  others,  jointly  mortgaged  to  them 
and  their  heirs  freehold  messuages  numbered  42,  44,  74,  76 
and  78  Gray's  Inn  Road,  and  11  Bell  Court,  Gray's  Inn 
Road.  Of  these  houses  Nos.  74,  76  and  78  had,  in  1865, 
been  registered  by  Gray  with  an  indefeasible  title  in  the 
Land  Registry. 

On  the  16th  of  June,  1869,  Joseph  Gray,  in  consideration 
of  £800  advanced  by  the  two  defendants  benny,  mortgaged 
to  them  the  same  messuages,  and  in  addition  thereto  11  a., 
Bell  Court,  XJray's  Inn  Road,  subject  to  the  mortgage  for 
£3,000  and  interest.  Before  taking  the  mortgage,  tne  Den- 
nys'  solicitor  was  informed,  in  reply  to  his  inquiry  of  the 
solicitors  of  Oliver  and  others,  that  they  had  no  notice,  and 
were  not  aware  of  any  incumbrance  on  the  property  other 
than  that  of  the  30th  of  November,  1868;  and  the  same 
solicitors,  on  the  18th  of  June,  1869,  accepted,  on  their 
client's  behalf,  notice  of  the  Dennys'  mortgage. 

On  the  18th  of  June,  1869,  Joseph  Gray,  in  consideration 
of  £604  advanced  by  the  defendant  John  Bennett,  mort- 
gaged the  same  property  as  mortgaged  to  the  Dennys,  sub- 
ject to  the  mortgage  to  Oliver  and  others,  and  also  subject 
to  the  mortgage  to  the  Dennys.  Before  the  execution  of  the 
mortgage  to  Bennett,   his  ^solicitor  was  by  Joseph     [192 

(»)  2  I)c  a.  &  J.,  611.  O  2  Do  n.ct  J.,  713. 
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Gray  informed,  in  reply  to  his  inquiry,  that  there  were  no 
ofher  charges  or  incurfibrances  on  the  property.  On  the 
28th  of  June,  1869,  a  notice  by  Bennett's  solicitor  to  the 
solicitors  of  Oliver  and  others  was  acknowledged. 

On  the  28th  of  April,  1870,  and  the  21st  of  June,  1870, 
Gi-ay  executed  mortgages  to  Poole  and  Hughes  and  Shep- 
pard,  of  the  Gray's  Inn  Road  property.  Notice  of  these 
mortgages  was  given  to  Oliver  before  the  transfer  of  his 
mortgage. 

Oa  the  17th  of  June,  1872,  Joseph  Gray,  being  indebted 
to  the  plaintiflp  Baker  for  moneys  advanced,  mortgaged  five 
different  properties  at  Mitcham,  and  also  No.  62  Gray's 
Inn  Road,  to  secure  the  repayment  of  a  sum  amounting  to 
£4,364  13^.  lid.  in  the  aggregate.  The  deed  contained 
powers  of  sale,  leasing,  and  to  appoint  a  receiver. 

The  plaintiff  Baker  s  solicitors  were,  in  reply  to  letters  of 
the  26th  and  28th  of  March,  1874,  informed  that  the  defen- 
dants Denny  s  and 'Bennett's  charges  still  existed  with,  as 
regarded  the  Dennys'  mortgage,  two  years'  interest  due, 
and  with,  as  regarded  Bennett's  mortgage,  interest  due  from 
the  18th  of  June,  1871. 

On  the  29th  of  April,  1872,  Joseph  Gray  wrote  to  Baker, 
asking  him  to  pay  off  the  £3,000  and  all  interest  and  costs 
which  he  owed  to  Oliver  and  others,  and  agreeing  to  exe- 
cute a  mortgage  of  his  property  at  Mitcham  and  in  Gray's 
Inn  Road  to  secure  all  moneys  which  he  might  so  pay  and 
also  such  sums  as  he  then  owed  Baker;  and  added,  "Fur- 
thermore, I  agree  to  concur  in  a  transfer  to  yon  of  the 
property  mortgaged  to  Oliver  and  others,  and  to  give  you  a 
charge  on  nay  equity  of  redemption  subject  to  the  mortgages 
to  Denny,  Bennett,  Poole  and  Hughes,  and  Sheppard,  to 
secure  all  moneys  I  owe  or  may  owe  you." 

On  the  Ist  of  May,  1872,  the  plaintiff  Baker  accordingly 
paid  to  Oliver  and  his  co-mortgagees  the  amount  due  on 
their  mortgage. 

On  the  1st  of  July,  1872,  the  plaintiff  Baker  took  a  trans- 
fer of  the  mortgage  of  the  30th  of  November,  1868,  in  which 
Grav  joined. 

This  was  a  bill  by  Baker  for  accounts,  and  a  declaration 
that  he  was  entitled  to  consolidate  his  two  mortgages,  and 
that  the  defendants  were  not,  nor  any  of  them,  entitled  to 
redeem  any  of  the  property  comprised  in  either  of  the  deeds 
493]  of  November,  1868,  and  *June,  1872,  without  first 
paying  him  what  should  be  found  due  on  both  deeds,  and 
in  default  of  payment,  foreclosure. 

The  mortgage  of  November,  1808,  was  on  the  2d  of  De- 
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cember,  1868,  placed  on  the  registry,  and  the  transfer  to  the 

?laintiff  was  also  registered  on  the  11th  of  November,  1872. 
he  mortgage  to  Sneppard  was  also  on  the  registry  soon 
after  its  date,  and  before  Baker  had  acquired  any  interest. 
Dickinson^  Q.C.,  and  KeTcewich^  for  the  plaintiff,  con- 
tended that  he  was  entitled  to  consolidate  his  mortgages, 
and  that  the  fact  of  his  having  had  notice  of  the  subsequent 
mortgages  of  the  Gray's  Inn  Road  property  made,  accord- 
ing to  the  equitable  doctrine,  no  difference.  The  decision  in 
Vint  y.  Padqet  (*)  carried  the  plaintiff  the  whole  length 
which  he  desired  to  go,  as  the  rule  of  the  court  was  un- 
affected by  the  fact,  tnat  the  first  mortgagee  had  notice  of 
the  second  mortgage — that  rule  being  that  the  second  mort- 
gagee took  his  security  with  the  risk  that  consolidation 
might  be  applied.  The  decision  in  Tassell  v.  Smith  (')  was 
strongly  in  lavor  of  the  plaintiff's  contention,  though  there 
the  question  of  notice  did  not  arise.  They  also  cited  Beevor 
V.  Luck  (")  and  Pease  v.  Jackson  (*). 

W.  Pearson^  Q.C.,  and  Stocky  for  the  defendants  the 
Dennys,  and  the  defendant  Bennett,  second  and  third  mort- 

fagees,  submitted  that  this  was  an  atterap't  to  carry  the 
octrine  of  consolidation  of  mortgages  to  a  greater  extent 
than  had  ever  yet  been  established.  The  notice  given  by 
these  defendants  to  the  first  mortgagees  converted  tnem  into 
trustees  for  the  subsequent  mortgagees. 

[Hall,  V.C:    That  is  a  strong  proposition.] 

The  letter  of  the  29th  of  April,  1872,  showed  that  it  was 
intended  by  the  mortgagor  that  the  plaintiff  should  take  the 
transfer  subject  to  the  subsequent  mortgages,  and  that  the 
plaintiff  clearly  agreed  to  do  so ;  therefore  he  not  only  had 
notice  of  the  existing  mortgages,  but,  about  three  years 
after  they  were  effected,  took  the  transfer  of  the  first  mort- 
gage subject  to  the  rights  of  the  mortgagees.  Amongst  the 
documents  handed  over  to  the  ^plaintiff  were  the  no-  [494 
tices  which  had  been  given  to  the  first  mortgagees.  The 
right  of  consolidation  went  as  far  as  the  right  to  tack,  and 
no  further,  and  there  could  be  no  tacking  in  this  case. 

They  referred  to  Mumford  v.  Stohwasser  (*). 

Begg^  for  the  defendants  Sheppard  and  his  assi^ees,  re- 
ferred to  26  &  26  Vict.  c.  63,  ss.  20,  74,  and  submitted  that 
the  registration  of  the  Graj^^'s  Inn  Read  property  would 
alone  prevent  consolidation  m  this  case. 

(»)  2  De  G.  A  J.,  611.'  (*)  Law  Rep.,  8  Ch.,  676. 

(*)  Ibid..  713.  (»)  Law  Rep.,  18  Eq.,  656. 

(»)  Law  Rep.,  4  Eq..  637. 
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NorihTnore  Lawrence^  for  the  defendants  Gray,  and  Ed- 
wards, the  transferee  of  Poole  and  Hughes. 

KeJcewich^  in  reply. 

Hall,  V.C.:  The  question  which  has  been  argued  in  this 
case  is  an  important  one.  Although  I  had  no  reason  to 
doubt  the  diligence  of  counsel  who  assured  me  that  no 
direct  authority  could  be  found,  I  have  myself  looked 
through  the  books  to  see  if  I  could  find  any  authority. 
The  history  of  the  law  of  consolidation  of  mortgages  is  very 
remarkable.  Lord  Northington  and  Lord  Hardwicke  re- 
fused to  recognize  as  law  what  is,  and  has  been,  the  law  in 
the  ordinarjr  case.  Lord  Hardwicke  afterwards  changed  his 
mind,  and  it  has  now  been  long  settled  that  in  an  ordinary 
case  consolidation  of  mortgages  is  allowed  as  against  the 
mortgaffor,  and  also  as  against  a  subsequent  mortgagee  of 
one  of  tne  estates.     This  is  allowed,  although  the  first  mort- 

fages  be  not  made  to  the  same  mortgagee,  if  by  transfer 
oth  or  all  of  them  come  into  the  hands  of  the  same  mort- 
gagee. The  law  has  been  so  settled,  but  judges  have  doubted 
whether  this  was  defensible  on  principle.  It  has  been  stated 
that  the  doctrine  depends  updn  an  equity  arising  out  of  the 
right  of  the  mortgagee  to  say  to  the  person  who  comes  to 
redeem,  "If  you  want  to  redeem,  you  must  do  equity." 
That  doctrine  is  simple  enough  where  the  person  who  wishes 
to  redeem  is  the  mortgagor  himself.  To  him  the  mortgagee 
may  say,  "You  seek  to  pay  me  off  one  mortgage,  but  I 
have  another  debt  against  you  secured  upon  another  estate, 
and  instead  of  compelling  me  to  resort  to  my  remedies  in 
495]  respect  of  such  other  debt,  pay  off  both  *raortgages, 
otherwise  you  shall  not  redeem  one."  That  is  intelligible  ; 
but  when  the  rights  of  other  persons  intervene,  it  must  be 
seen  whether  it  is  or  not  reasonable  to  apply  this  as  against 
them.  It  has  been  contended  that  it  is  reasonable  as  against 
them,  because  they,  when  they  took  their  mortgages,  took 
them  with  the  knowledge  that  there  was  a  possibility  of  two 
mortgages  coming  into  the  hands  of  the  same  mortgagee. 
There  has,  however,  been  no  case  decided  on  that  principle 
applied  to  the  case  of  a  mortgage  non-existing  at  the  time 
when  the  second  mortgage  was  created,  and  I  decline,  in  the 
absence  of  such  a  precedent,  to  ^pply  the  rule  of  consolida- 
tion to  such  a  case.  The  person  who  takes  a  second  mort- 
gage is  said  to  do  .so  subject  to  the  risk  of  two  mortgages 
coming  into  the  same  hands,  and  that  risk  has  been  de- 
scribed as  having  reference  to  "prior"  mortgages,  i.e., 
prior  to  the  second  mortgage.     Lord  Justice  Knight  Bruce, 
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in  Vint  v.  Pad.get{^\  said:  the  only  question  "on  which 
Mr.  Lee  has  addressed  the  court  is  as  to  the  materiality  of 
notice  of  a  second  mortgage  to  a  transferee  of  'prior'  mort- 
gages." That  was  all  that  the  Lord  Justice  dealt  with,  and 
that  case  certainly  does  not  go  to  the  extent  to  which  I  aim 
now  asked  to  go.  The  case  of  Tassell  v.  Smith  (')  has  been 
referred  to  as  a  case  where  the  mortgage,  which  was  consoli- 
dated "with  the  prior  mortgage,  was  subsequent  in  date  to 
the  second  mortgage.  The  second  mortgagee  resisted  con- 
solidation, as  he  had  no  means  of  inquiring  about  that  which 
was  non-existing.  If  the  decision  in  that  case  had  pro- 
ceeded simply  upon  the  ground  that  no  distinction  could  be 
made  between  the  cases  by  reason  of  one  of  the  two  mort- 
gages being  subsequent  in  date,  I  should  have  been  bound 
by  it ;  but  it  did  not.  It  was  thought  necessary  on  apply- 
ing the  law  of  consolidation  in  that  case  that  the  court 
should  take  into  account  what  was  referred  to  by  Lord  Jus- 
tice Turner  in  his  judgment,  when  he  said,  "The  fire  office, 
when  dealing  with  Randall  in  1856,  must  be  supposed  to 
have  dealt  with  him  on  the  footing  of  the  law  as  to  tacking, 
and  they  had  not  any  notice  of  Seager  &  Co.'s  mortgage. 
How  do  you  affect  their  conscience  V  The  holders  of  the 
first  mortgage  on  one  property  and  of  the  second  mortgage 
on  another  property,  having  no  notice  of  another  mortgage 
on  one  of  the  properties  at  the  time  when  the  *first  [406 
or  second  mortgage  was  taken  by  them,  took  without  notice 
of  any  equitable  charge,  and  they  said  they  knew  noth- 
ing of  any  other  person  than  the  mortgagor  who  was  inter- 
ested in  the  two  properties;  and  also  that  he  could  not 
take  away  either  property  from  them  without  redeeming 
both.  In  such  a  state  of  things  it  was  not  necessary  for 
Lord  Justice  Turner  to  refer  to  the  question  of  notice  at  all, 
if  consolidation  would  take  place  whether  there  was  notice 
or  not.  Lord  Justice  Knight  Bruce,  at  the  end  of  his  judg- 
ment, pointedly  referred  to  the  fact  of  the  security  being 
taken  oy  the  subsequent  mortgagees  under  such  circum- 
stances— i.e.,  they  took  their  security  with  notice  of  the 
first  mortgage — but  he  did  not  refer  to  the  fact  that  they  did 
not  give  notice  to  the  first  mortgagees.  Though  he  did  not 
refer  to  that  fact,  and  though  he  thought  apparently  that 
the  case  depended  upon  the  general  rule,  I  am  satisfied  that 
Lord  Justice  Turner  was,  in  his  judgment,  influenced  by 
that  fact;  and  that  being  so,  I  do  not  consider  that  I  can 
treat  that  case  as  governing  the  present.  That  case  can 
well  stand  without  my  extending  the  doctrine  of  consolida- 

(')  2  Do  G.  4  J.,  611.  O  2  De  G.  4  J.,  718. 
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tion  to  this  case,  and  I  decline  so  to  extend  it,  bearing  in 
mind  the  principle  laid  down  by  Vice-Chancellor  Wood  in 
Beevor  v.  JjUcTc  (*),  where  he  referred  to  Vint  v.  Padget  («), 
and  said:  *'The  real  point  seems  to  be  this,  as  far  as  it  is 
possible  to  apply  reasoning  to  a  rule  which  is  somewhat 
difficult  to  reconcile  altogether  with  sound  principles: 
Whenever  the  right  to  redemption  is  passed  over  to  another 
person  by  the  original  mortgagor,  whether  he  sells  the 
whole  property  or  passes  it  by  way  of  mortgage  only— in 
either  one  case  or  the  other,  he  passes  it  over  subject  to  the 
same  equities  as  against  the  purchaser  or  mortgagee  to 
which  he  himself  was  subject."  Vice-Chancellor  Wood  in 
that  case  considered  the  law  to  be  based  upon  the  capacity 
of  the  party  to  make  an  inquiry  and  to  learn  the  real  state 
of  things.  I  think  that  the  aoctrine  of  consolidation  of 
mortgages  has  gone  quite  far  enough.  Therefore  there  will 
be  a  right  to  consolidate  as  against  the  defendant  Gray,  but 
not  as  against  the  subsequent  mortgagees.  There  must  be 
the  usual  accounts  and  a  decree  for  redemption  by  the  de- 
fendants the  Dennys  and  others,  on  payment  by  them  of  the 
the  principal  and  interest  due  on  the  mortgages  of  the 
497J  *premises  comprised  in  their  securities,  and  of  so 
much  of.  the  costs  of  the  suit  as  relates  to  the  mortgages  on 
such  premises;  and  in  default  of  payment,  foreclosure. 
There  must  also  be  the  usual  decree  lor  redemption  by  the 
defendant  Gray,  on  payment  of  the  whole  sum  found  due 
on  both  properties  and  of  the  entire  costs  of  the  suit ;  and 
in  default  oi  payment,  foreclosure. 

Solicitors :    Walters  &  Qush;  Poole  &  Hughes  ;  N.  Ben- 
nett; Duffield  &  Bruty. 

0)  Law  Rep.,  4  £q.,  546.  (*)  2  De  G.  <&  J.,  611. 
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In  re  Clark's  Trust. 

Friendly  Society,  Bequest  in  Aid  of  ite  Funds — Residuary  Bequest — Charity. 

A  friendly  society  is  not  a  charitable  institution,  and  therefore  the  doctrine  of 

lissolved,  be  applied  to  a  bequest 
Mi  into  the  testator^s  residuary 


jEk.  irieDuiy  sucieLy  is  noh  a  caaniADie   idsui^uuoi 
cy-prds  will  not,  on  the  society  beln^  voluntarily  dissolved,  be  applied  to  a  bequest 
made  to  it  in  aid  of  its  funds,  but  the  same  will  £ 


estate. 


Petition.  William  Clark,  by  will,  in  April,  1833,  re- 
published in  December,  1836,  bequeathed  all  his  personal 
estate  (excepting  a  certain  part  of  it)  unto  trustees  named, 
upon  trust  to  convert  into  money  and  to  pay  thereout  certain 
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legacies,  and  after  giving  s^^veral  charitable  legacies,  the 
testator  bequeathed  as  follows:  "I  give  the  sum  of  £500 
sterling  further  part  of  my  residuary  personal  estate  to  be 
lg,id  out  and  kept  invested  in  some  or  one  of  the  public 
stocks  or  funds  of  Great  Britain  in  the  navies  of  such  per- 
sons as  shall  be  nominated  from  time  to  time  to  be  trustees 
thereof  by  the  friendly  society  called  the  RingwoQd  Friendly 
Society,  lately  held  at  the  Red  Lion  Inn,  but  now  held  at 
the  Crown  Inn  in  Ringwood  aforesaid,  upon  trust  to  apply 
the  dividends  and  income  thereof  in  aid  of  the  funds  of  the 
said  society."  After  making  some  other  bequests  upon 
trust  for  other  friendly  societies,  and  other  charitable  be- 
quests, the  testator  disposed  of  the  surplus  of  his  residuary 
personal  estate  in  favor  of  his  wife. 

The  testator  died  in  December,  1841.  The  sum  of  £500 
was  duly  appropriated  to  answer  the  legacy,  and  it  was  paid 
to  the  trustees  for  the  time  being  of  the  Ringwood  Friendly 
Society. 

*0n  the  23d  of  April,  1867,  th^  legacy  was  rep-  [498 
resented  by  a  sum  of  £477  9^.  Id.  £3  per  Cent.  Annuities, 
which  was  standing  in*  the  name  of  the  three  trustees  of  that 
society ;  and  on  that  day  they  transferred  that  sum  into 
the  names  of  the  oflBcial  trustees  of  charitable  funds  upon 
trust  for  the  Ringwood  Friendly  Society. 

In  August,  1874,  the  society  was  duly  dissolved  by  agree- 
ment authorized  by  the  18  &  19  Vict.  c.  63,  s.  13,  and  it 
ceased  to  exist.  No  claim  was  made  on  the  trust  fund  by 
the  societv  or  by  any  trustee  or  member  of  it. 

The  widow  of  the  testator,  who  died  in  March,  1849,  by 
will  in  1843  gave  all  the  residue  of  her  estate  unto  her  son 
and  daughter,  their  heirs,  executors,  and  administrators,  to 
be  equally  divided  between  them  as  tenants  in  common, 
and  appointed  them  executor  and  executrix  of  her  will. 
The  son  died  in  1857,  and  the  petitioner  was  his  legal  per- 
sonal representative. 

The  daughter  died  in  July,  1866,  and  the  petitioner  was 
also  her  legal  personal  representative. 

Upon  the  dissolution  oi  the  society  tlie  petitioner  applied 
to  the  Charity  Commissioners  for  the  transfer  of  the  fund 
to  him  as  such  legal  personal  representative,  and  they, 
after  stating  that  it  seemed  to  them  doubtful  whether  or 
not  the  funa  was  impressed  with  a  trust  for  charitable  pur- 
poses generally,  and  that  the  question  must  be  decided  by 
the  Court  of  Chancery,  transferred  the  fund  into  the  names 
of  Messrs.  Dyer  and  Veal  the  two  survivors  of  the  trustees 
who  had  transferred  the  fund  to  them,  and  they  transferred 
10  Eno.  Rep.  79 
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it  into  court,  less  certain  costs.  The  fund  was  now  repre- 
sented by  a  sum  of  £431  5s.  2d.  £3  per  Cent.  Annuities,  and 
the  petitioner  prayed  that,  after  payment  of  the  costs  of  the 
petition,  the  residue  of  the  fund  might  be  transferred  to  him. 

The  particular^  object  of  the  society  is  sufficiently  refer- 
red to  in  the  judgment. 

PhillpottSy  for  the  petitioner,  contended  that  the  beciuest 
was  not  for  general  cnari table  purposes,  but  was  in  aid  of 
the  funds  of  a  particular  and  private  club,  or  private  charity, 
and  that  the  petitioner  was  entitled  to  it.  He  referred  to 
Clcurk  V.  Taylor  ('),  Russell  v.  KelletH^\  Corhyn  v.  French  (') 
and  Cherry  v.  Motti^). 

499]  *Rigby^  for  the  Attorney-General,  submitted  that 
tlie  society  was  founded  for  charitable  purposes,  and  that 
as  it  had  been  dissolved,  the  bequest,  which  was  given  to  a 

Eublic  charity  and  not  to  any  particular  individual,  must 
e  applied  cy-pres,  as  in  Hayler  v.  Trego  (*).  In  Russell 
V.  Kellettr)  the  legatees  were  non-existing  bodies. 

[Hall,  V.C:    That  was  a  very  special  case.] 

The  judgment  has  not  met  with  approval.  Clark  v. 
Taylor  (')  was  the  case  of  a  private  charity. 

[The  Vice-Chanoellor  asked  whether  it  was  admitted 
that  this  gift  was  charitable. 

PJiillpotts  replied  No :  the  rules  had  just  been  put  into 
his  hands.  They  were  not  in  evidence,  and  he  had  not  read 
them,  but  it  seemed  that  the  objects  were  not  charitable, 
though  it  appeared  that  the  fund  was  paid  to  the  Commis- 
sioners as  being  impressed  with  a  charitable  trust.] 

The  cases  cited  on  behalf  of  the  petitioner  stand  alone, 
and  are  altogether  distinguishable  from  Reeoe  v.  Attorney- 
General  Q,  Cary  v.  Abbot  C),  and  Chamberlayne  v.  Brock- 
etti^\  which  clearly  show  that  the  fund  ought  to  be  applied 
cy-pr^s. 

ij.  Thurston  Holland  for  the  trustees. 

PhillpottSy  in  reply,  submitted  that  the  •  only  question 
for  consideration  was  whether  there  was  a  general  charita- 
ble or  a  particular  intention,  and  that  the  doctrine  of  cy- 
pres could  not  be  applied  except  where  there  was  a  general 
charitable  intention  m  the  will ;  and  as  no  such  intention 
could  be  discovered  the  doctrine  could  not  be  applied,  and 
the  petitioner  was  entitled.  The  members  of  this  society 
contributed  to  its  funds,  and  in  certain  cases  of  sickness, 
and  in  old  age,  received  payments  from  their  own  moneys. 

(>)  1  Drew.,  642.  («)  6  Russ.,  113. 

(3)  8  Sam.  &  Giff.,  26f.  (•)  3  Hare,  191. 

(»)  4  Ves.,  418.  (')  7  Ves..  490. 

(*)  1  My.  <fe  Cr.,  123.  (»)  Law  Rep.,  8  Ch.  206,-211. 
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The  Attorney-General  was  not  a  necessary  party :  Anon.  ('). 
If  the  society  had  been  a  public  charity  the  members  could 
not  have  dissolved  •themselves  and  divided  the  funds.  It 
was  said  that  Clark  v.  Taylor  was  the  case  of  a  private 
charity,  and  if  that  were  so  this  was  still  more  clearly  a 
private  charity.  In  fact  it  appeared  *not  to  be  a  [500 
charitv  at  all,  but  a  private  assurance  company.  He  asked 
that  the  rules  might  be  received  in  evidence. 

Dec.  20.     Hall,  V.C,  after  stating  the  facts,  continued:^ 

The  petitioner  has  contended  before  me  that  the  gift  to  the 
friendly  society  was,  if  a  good  charitable  gift,  a  gift  to  a  pri- 
vate charity,  and  that  such  private  charity  having  been  dis- 
solved, the  testator's  gift  to  charity  has  determined,  there  not 
having  been,  as  the  petitioner  alleges,  any  such  gift  for 
charitable  purposes  as  that  the  fund  must,  t)y  reason  of  the 
failure  of  the  primary  charitable  object,  be  applied  cy-pr^s 
*for  charitable  purposes.  On  behalf  of  the  Attorney-General 
it  has  been  contended  that  the  testator's  will  must  be  con- 
strued as  impressing  the  fund  with  charity,and  that,  although 
it  cannot  longer  be  applied  as  directed,  it  must  be  applied 
cy-pr6s.  It  appears  to  me  that  the  first  inquiry  is  whether 
the  gift  to  the  friendly  society  is  a  gift  to  a  charity.  I  have 
been  furnished  with  a  copy  of  the  rules  of  the  society,  which 
was  originally  founded  in  July,  1777,  and  from  them  it 
appears  to  me  that  the  society  was  one  whose  members  were 
to  provide  by  subscriptions  and  fines  a  fund  to  be  distributed 
for  their  mutual  benefit  in  cases  of  sickness,  lameness,  or 
old  age.  Poverty  of  the  member  at  the  time  of  his  sickness 
or  lameness,  or  in  his  old  age,  was  not  required  to  entitle 
him  to  an  allowance.  It  appears  to  me  that  the  society  was 
not  a  charitable  institution.  The  legacv,  when  paid,  aug- 
mented the  society's  funds;  but  sucn  funds  not  being,  as 
I  consider,  funds  clothed  with  a  charitable  trust,  their 
character  was  not  wholly,  nor,  I  think,  to  the  extent  of  the 
addition,  varied  by  such  addition. 

The  gift  was,  I  think,  invalid,  as  aiming  at  creating  a 
perpetuity,  in  which  respect  it  is  like  the  case  of  Came  v. 
Ijong  (•).  The  society  being  dissolved,  and  the  fund  not 
bein^  claimed  by  the  trustees,  who  are  respondents  to  the 
petition,  it  and  any  dividends  in  court  must  be  transferred 
and  paid  to  the  petitioner  as  representative  of  the  executor 
and  residuary  legatee  of  the  testator. 

Solicitors:  Vizard,  Crowder  &  Co.^  agents  for  Davy  & 
Davy^  Ringwood;  Raven  &  Hare, 

Q)  8  Atk.,  277.  (')  2^D.  F.  <k  J.,  76. 

See  afUe,  p.  618,  note. 
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[1  Chancery  Division,  614.]* 
C.A,,  Jan.  14,  1876. 

514]  *Ex  parte  Dear.    In  re  White. 

Bankruptcy — Partnership — Joint  and  Separate  Estate. 

D.  carried  on  business  in  partnership  for  a  term  with  W.  and  W.  Jiin.,  nnder  arti- 
^cles  providing  that  D.  should  be  a  partner  in  the  profits,  but  not  in  the  capital,  and 
should  not  be  required  to  bring  in  any  capital.  After  allowing  interest  at  £5  per 
cent,  on  the  capital,  which  belonged  solely  to  W.,  the  net  profits  were  to  be  divided 
half-yearly  in  certain  shares.  At  the  e;cpiration  of  the  term  D.'s  interest  in  the 
concern  was  to  cease.  If  D.  died  during  the  term  his  representatives  were  to  receive 
nothing  more  than  a  proportionate  part  of  his  share  of  the  profits  of  the  current 
lialf  year  for  the  period  up  to  his  decease,  such  propprtionate  part  to  be  ascertained, 
not  by  a  fresh  stock-taking,  but  according  to  the  average  of  the  last  two  preceding 
half-^eafly  stock-takings.  D.  died.  Afterwards  W.  died,  and  the  business  was 
carried  on  by  W.  Jun.,  who  was  also  executor  of  W.,  and  who  afterwards  went  into 
liquidation.  There  were  at  this  time  assets  existing  in  specie  which  belonged  to  the* 
business  during  the  partnership  between  the  three? 

Held,  that  on  the  construction  of  the  articles,  D.'s  right  to  be  Indemnified  out  of 
the  assets  against  the  debts  of  the  firm  had  not  been  taken  away ;  that  the  assets 
,  remaining  in  specie  were  therefore  primarily  applicable  to  payment  of  the  joint 
debts  of  D.,  W.,  and  W.  Jun.,  and  that  those  joint  creditors,  therefore,  could  not 
come  against  the  separate  estate  of  W.  Jun.,  till  his  separate  creditors  had  been 
paid  in  full. 

£z  parte  Morley  (')  followed. 

In  re  Simpson  {^)  distinguished. 

This  was  an  appeal  by  Charles  Dear  from  an  order  of  Mr. 
Registrar  Pepys,  sitting  as  Chief  Judge.  The  Registrar  had 
directed  a  sum  of  £48,000  to  be  applied  as  to  £44,792 12^.  in 
payment  of  the  separate  creditors  of  W.  Thompson  White, 
and  as  to  £3,207  85.  in  payment  of  the  joint  creditors  of 
W.  Thompson  White  and  William  White,  deceased,  who 
had  carried  on  business  under  the  firm  of  White,  Son  &  Co. 
The  object  of  the  appellant  was  to  have  the  whole  estate 
which  had  come  to  the  hands  of  the  trustee  appliefd  in  pay- 
ment pari  passu  of  all  the  creditors  of  the  hrm  of  White, 
Son  &  Co.,  without  regard  to  whether  their  debts  were  con- 
tracted before  or  after  the  death  of  William  White,  or  before 
or  after  the  death  of  Charles  Dear,  Sen.,  who  had  been  a 
partner  in  the  firm. 

The  changes  in  the  constitution  of  the  firm  were  as  fol- 
515]  lows :  *Prom  March,  1843,  to  December,  1844,  the 
partners  were  William  White,  S.  Greenwell,  and  Charles 
Dear,  Sen.;  from  December,  1844,  to  March,  1849,  W. 
White,  W.  Thompson  White,  Charles  Dear,  Sen.,  and 
Spaith  Greenwell;  from  March,  1849,  to  February,  1854, 
W.  White,  W.  T.  White,  and  C.  Dear,  Sen.;  from  Feb- 

(^)  Law  Rep.,  8  Ch.,  1026.  O  Law  Rep.,  9  Ch.,  672. 
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ruaiy,  1854,  to  June,  1868,  W.  White,  W.  T.  White,  C. 
Dear,  Sen.,  and  E.  C.  Collins ;  from  June,  1858,  to  February, 
1870,  W.  White,  W.  T.  White,  and  C.  Dear,  Sen.  Charles 
Dear,  Sen.,  died  in  February,  1870,  and  from  that  time  W. 
White  and  W.  T.  White  were  the  only  partners  till  the^ 
death  of  William  White  in  January,  1871,  after  which  the 
business  was  carried  on  by  W.  T.  White  alone. 

When  Charles  Dear,  Sen.,  fifst  became  a  partner,  a  deed 
dated  the  7th  of  March,  1843,  was  executed,  which  recited, 
to  the  effect  that  Dear  had  for  three  years  had  the  manage- 
ment of  the  business  of  carpet  warehousemen  carried  on 
by  W.  White  and  Smith  Greenwell  in  Watling  Street,  and 
that  they,  being  desirous  to  reward  his  services  and  secure 
his  attention  to  the  business,  had  agreed  to  admit  him  to  a 
participation  of  the  profits  of  that  business  upon  the  terms 
thereinafter  mentioned,  without  requiring  him  to  firfd  any 
capital.  By  this  deed  it  was  agreed  that  Dear  should  be  a 
partner  in  the  profits  of  the  business,  but  not  in  the  capital 
or  stock  thereof,  with  White  and  Greenwell,  and  any  other 
persons  whom  White  and  Greenwell,  or  the  survivor  of 
them,  should  from  time  to  /time,  under  a  power  contained 
in  the  deed,  admit  into  partnership ;  such  partnership  as  to 
Dear  to  be  for  twelve  years  from  December,  1842,  if  either 
White  or  Greenwell  should  so  long  live,  but  subject  to  a 

Eower  of  determination  by  notice  as  therein  mentioned.  If 
>ear  died  during  the  partnership  his  representatives  were 
to  receive  a  proportionate  part  of  his  share  of  the  profits  of 
the  current  hair  year  for  the  period  up  to  his  decease,  but 
nothing  more,  if  either  White  or  Greenwell  died,  his  share 
in  the  partnership  was  to  go  to  his  representatives,  Dear's 
share  of  profits  remaining  unaltered.  If  both  White  and 
Greenwell  died  during  the  term,  Dear  was  to  receive  £500 
and  a  proportionate  part  of  his  share  of  profits  up  to  the 
death  of  the  survivor,  and  his  interest  in  the  concern  was 
thereupon  to  cease.  On  the  expiration  of  the  term  Dear's 
interest  in  the  concern  was  to  cease,  and  his  share  of  profits 
devolve  upon  the  other  partners.  Then  followed  a  clause 
*Aabling  White  and  Greenwell  to  admit  any  other    [516 

¥ersons  as  partners,  not  affecting  Dear's  share  of  profits, 
hen  came  a  number  of  clauses  similar  in  form  to  those  of 
ordinary  partnership  deeds,  the  first  three  of  which  provided 
for  the  name  of  the  firm^  the  application  of  premiums  and 
apprentice  fees,  and  the  management  of  the  business. 
Another  clause  provided  that  the  whole  of  the  stock  arid 
capital  should  be  furnished  by  White  and  Greenwell,  and 
that  Dear  should  not  be  bound  to  provide  any  part  of  it ; 
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and  that  White  and  Green  well  should  have  interest  at  £5 
per  cent,  on  their  respective  amounts  of  capital  before  divi- 
sion of  profits.  Dear  was  to  receive  on  account  of  his  share 
of  profits  £500  a  year  by  monthly  payments.  There  was  a 
provision  for  half-yearly  stock-takings  to  be  siOTed  by  all 
three  partners,  and,  after  deducting  expenses  and  interest  on 
capital,  the  net  profits  were  to  be  divided,  so  that  Dear 
should  receive  one-fourth,  and  the  other  three-fourths  should 
be  equally  shared  by  White  and  Greenwell.  Another 
clause  provided  that  ii  Dear  should  die,  or  the  partnership 
should  be  dissolved  as  to  him  during  the  course  of  any  cur- 
rent half  year,  there  should  be  no  new  stock-taking,  but  the 
proportionate  part  of  his.  shave  of  profits  for  the  current 
half  year  should  be  ascertained  according  to  the  average  of 
the  last  two  preceding  half-yearly  stock-takings. 

The'interest  of  C.  Dear,  Sen.,  throughout  his  connection 
with  the  firm,  was  the  same  as  under  the  above  deed. 

On  the  2d  of  March,  1872,  W.  T.  White  filed  a  petition 
for  liquidation  by  arrangement,  and  his  estate  was  now  being 
administered  by  the  Court  of  Bankruptcy. 

The  appellant,  Charles  Dear,  was  a  creditor  of  the  firm  in 
respect  or  a  debt  contracted  while  the  firm  consisted  of  W. 
White,  W.  T.  White,  and  C.  Dear,  Sen.  It  did  not  appear 
distinctly  on  the  evidence,  but  was  admitted  at  the  bar, 
that  there  were  in  existence  specific  assets  which  had  be- 
longed to  the  firm  while  it  consisted  of  the  above  three 
partners. 

In  August,  1875,  the  appellant  gave  notice  of  motion  that 
it  might  be  declared  that  there  were  no  joint  assets  of  the 
three  partners,  W.  White,  W.  T.  White,*and  C.  Dear,  Sen., 
on  the  ground  that  at  the  death  of  C.  Dear,  Sen.,  all  the 
partnership  assets  became  the  property  of  the  two  survivors 
517]  — that  it  might  *be  declared  that  the  estate  of  W. 
White  and  W.  T.  White  had  been  so  blended  with  that  of 
W.  T.  White  that  they  were  undistinguishable— and  that 
it  might  be  declared  that,  under  all  the  circumstances,  the 
property  vested  in  the  trustee  under  the  liquidation  ouglit 
to  be  divided  pari  passu  among  all  the  creditors  of  ^V'hice, 
Son  &  Co.,  without  any  distinction  between  those  whose 
debts  were  incurred  before,  and  those  whose  debts  were 
incurred  after,  the  deaths  of  C.  Dear,  Sen.,  and  W.  White 
respectively. 

Roxburgh^  Q.C.,  and  CJiannell^  for  the  appellant:  The 
assets  of  the  firm  beloriged,  by  the  tenns  of  tlie  partnership 
deed,  to  the  survivors.     There  are,  therefore,  no  joint  assets : 
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In  re  Simpson  {^).  There  being  no  joint  estate,  the  joint 
and  separate  creditors  come  in  pari  passu. 

Be  Gex^  Q.C.,  Winsloio,  Q.C,  and  Finlay  Knight^  for 
the  trustee :  It  may  be  stipulated  by  a  partnership  deed 
that  all  the  assets  shall  belong  to  the  surviving  partner, 
but  that  prima  facie  means  the  assets  subject  to  pay- 
ment .of  debts.  The  unmoneyed  partner  has  a  right  to 
insist  on  the  assets  being  applied,  in  payment  of  the  debts 
of  the  firm,  and  this  right  can  only  be  parted  with  by  plain 
words. 

[Mellish,  L.J.:  Suppose,  after  the  death  of  a  {partner, 
the  executors  sell  his  interest  in  the  assets  to  the  survivors. 
Does  not  that  put  an  end  to  the  joint  estate  ?] 

We  admit  that  it  does. 

[Mp:llish,  L.  J.:  Is  it  not  the  same  thing  if,  by  the  part- 
nership deed,  it  is  stipulated  that  the  assets  shall  be  the 
property  of  the  surviving  partner  ?] 

It  is  a  question  on  the  terms  of  the  instrument  whether 
the  partner  who  dies  first  has,  by  the  partnership  deed,  given 
up  his  right  to  indemnity  out  of  tne  assets.  Under  the 
special  terms  of  the  deed  in  In  re  Simpson^  it  was  held  that 
he  had ;  but  the  deed  here  is  quite  different,  and  the  case 
comes  within  Ex  parte  Morley  Q.  In  order  to  alter  the 
rights  of  the  creditors  by  turning  ]oint  into  *separate  [518 
estate,  as  in  Ex  parte  Rvffin  ('),  the  transaction  must  be 
conaplete :  Ex  parte  Mayou  (*). 

[James,  L.  J. :  A  man  is  a  creditor  at  law  of  the  surviving 
partner,  and  upon  going  in  to  prove  is  told  ''you  cannot 
prove  because  you  are  also  a  creditor  of  the  deceased  part- 
ner." How  can  he  thus  be  deprived  of  his  right  to  go 
against  the  survivor's  estate  ?  Lord  Eldon,  in  Gray  v.  GMs- 
well{%  felt  the  difficulty.] 

Whatever  be  the  reason  of  the  rule,  it  is  firmly  estab- 
lished :  Ex  parte  Wilson  (•). 

Roxburgh^  in  reply. 

James,  L.J.:  Now  that  the  whole  case  is  clearly  before 
thf  court,  having  been  fully  argued,  though  at  no  greater 
length  than  was  required,  I  think  we  can  clearly  see  our 
way  to* a  decision.  The  question  is,  whether  the  case  is 
within  the  principle  of  Ex  parte  Morley  (')  or  within  that 
of  In  re  Simpson  ('),  both  of  which,  having  been  decisions 
of  this  court,  are  binding  upon  us  unless  they  are  incon- 

0)  Law  Rep.,  9  Ch.,  672.  (*)  9  Ves..  118. 

(«)  Law  Hep.,  8  Ch..  1026.  (•)  3  M.  D.  A  D..  57. 

(»)  6  Vea,  1 19.  0)  Law  Rep.,*9  Ch.,  572. 

(')  4  1).  J.  A  S.,  66L 
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sistent  with  each  other.  I  am  of  opinion  that  this  case  is 
clearly  within  Ex  parte  Morley^  and  distinguishable  from 
In  re  Simpson. 

The  facts  are  these.  Mr.  Dear  had  no  share  in  the  capital 
— the  net  capital — of  the  concern.  He  was  not  to  bring  in 
anything,  but  he  was  to  be  paid  as  a  working  partner — paid, 
in  fact,  for  his  services  by  a  share  in  the  profits  ;  '4nd  in 
case  he  died  during  the  half  year,  he  was  only  to  have  a 
sum  given  to  him  or  his  representatives,  based  on  the  profits 
of  the  two  preceding  half  years.  Nothing  is  said  at  all 
about  a  sale  of  the  assets  or  about  the  right  to  deal  with 
them /they  were,  therefore,  to  continue  in  the  surviving 
partner,  and  the  surviving  partner  was  to  continue  the  busi- 
ness with  them.  Dear's  executors  would  then  have  a  right 
to  say  to  the  survivor,  You  may  continue  the  business,  but 
vou  must  pay  the  debts.  You  have  got  property  which  was 
bought  on  our  testator's  credit,  and  forwhicl\  we  are  now 
liable ;  and  if  you  do  not  pay  the  debts  as  they  fall  due  you 
519]  have  no  *right  to  have  that  property.  From  the 
moment  thei-e  was  the  slightest  default  in  the  payment  of 
one  single  debt,  the  right  of  the  executors  would  be  to  say. 
We  must  have  the  assets  in  respect  of  which  the  debts  for 
which  we  are  liable  were  contracted  applied  in  payment  of 
those  debts.  That  was  the  right  of  Dear's  representatives 
— the  same  right  as  the  father's  representative  had  against 
the  son  in  Ex  parte  Morley  (').  Therefore  this  seems  clearly 
to  be  within  the  principle'of  that  case,  and  not  within  that 
of  In  re  Simpson  ('),  which  was  distinguished  by  the  Chief 
Judge  and  by  us  in  this  way — that  there,  in  substance,  there 
was  a  sale  to  the  surviving  partners  of  the  right  to  have  the 
assets  applied  in  this  wayi  It  appears  now  that  there  was, 
and  is  still  existing  in  specie,  property  which  was  the  joint ' 
estate  of  the  three,  and  applicable  to  the  payment  of  the 
joint  debts,  of  the  three  ;  and  there  being  a  joint  estate,  it  is 
the  settled  rule  that  the  joint  estate  must  be  applied  first  in 
payment  of  joint  creditors,  and  the  sepaiute  estate  in  pay- 
ment of  separate  creditors,  and  that  only  the  surplus  of 
each  estate  is  to  be  applied  in  satisfaction  of  the  other  cIjIss 
of  creditors. 

Mellisii,  L.  J.:  I  am  of  the  same  opinion.  The  ordinary 
rule  is,  that,  although  the  surviving  partner  only  can  be 
sued  at  law  for  the  debts  of  the  firm,  the  executors  of  the 
deceased  partner  are  also  liable  in  equity,  and  therefore  are 
entitled  to  have  the  assets  applied  in  payment  of  the  debts. 
They  may,  if  they  please,  sell  their  interest  in  the  assets  to 

(')  Law  Rep.,  8  Cli.,  1026.      *  "  [:)  Law  Hep.,  9  Cli.,  572. 
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the  surviving  partner.  If  they  do  so,  and  take,  instead  of 
their  right  to  be  indemnified  out  of  the  assets,  a  simple 
covenant  to  indemnify  them  against  the  debts,  the  assets 
cease  to  be  joint  assets.  In  In  re  Simpson  we  held  that  the 
same  rule  would  apply  when  the  sale  was  effected  by  the 
provisions  of  the  partnership  deed  itself,  and  not  by  a  deed 
executed  by  the  executors  after^  the  death  of  the  partner. 
The  question  in  this  case  is  whether  there  is  anything  to 
show  that,  either  by  the  deed  of  partnership  or  indepen- 
dently of  the  deed  of  partnership,  the  executors  of  Dear 
have  lost  their  right  to  be  indemnified  out  of  the  assets.  In 
my  opinion  there  is  nothing  at  all  to  show  it.  The  deed 
shows  us,  no  *doubt,  that  Dear  brought  in  no  capi-  [520 
tal,  and  that,  as  between  Dear  and  White,  Sen.,  the  capital 
was  always  the  capital  of  White,  Sen.  Dear  was  to  receive 
a  share  of  the  profits,  and  if  he  died,  his  executors  were  to 
receive  an  equivalent  for  his  share  of  the  profits  up  to  his 
death,  which  was  not  to  be  ascertained  by  taking  an  account, 
but  by  reference  to  the  profits  of  preceding  half  years.  But 
surely,  if  a  person  was  to  be  entitled  to  have  profits,  those 
profits  could  be  onlv  calculated  on  the  assumption  of  the 
debts  being  paid.  To  make  out  a  profit  and  loss  account, 
the  debts  are  deducted,  and  the  profits  are  ascertained  on 
the  footing  that  the  debts  have  been  paid.  They  may  riot 
have  been  paid  in  fact,  but  they  art>  taken  to  be  paid  for 
that  purpose.  Therefore  if  Dear,  during  his  lifetime,  re- 
ceived his  share  of  the  profits  in  any  year,  and  afterwards 
it  turned  out  that  the  debts  of  that  year  were  not  really  paid, 
they  would  have  to  be  paid  out  of  the  capital,  that  is  to  say, 
would  have  to  be  paid  by  White,  Sen.  in  my  opinion  there 
is  nothing  to  show  that  the  executors  of  Dear,  after  Dear 
was  dead,  had  not  exactly  the  same  right  which  he  had  to 
have  the  debts  paid  out  of  the  assets,  on  the  ground  that 
they  were  entitled  to  a  share  of  i)jofits  calculated  on  the 
assumption  that  the  debts  were  to  be  paid  out  of  the  assets. 
Thev  have  not  sold  their  right  to  have  their  debts  paid  out 
of  tne  assets,  nor  taken  a  covenant  of  White  that  he  would 
indemnify  them  against  the  debts  as  a  substitute  for  their 
right  to  have  the  debts  paid  out  of  the  estate,  and  tlierefore 
I  am  of  opinion  that  the.  debts  are  still  payable  out  of  the 
assets.  iSiat  being  so,  and  there  being  assets  of  the  old 
firm  which  have  come  to  the  hands  of  the  trustt^e,  the  joint 
creditors  of  the  three  are  entitled  to  have  those  assets  ap- 
plied as  joint  estate  of  the  three.  The  creditors  of  the  three 
then  have  priority  as  against  these  assets,  and  it  necessarily 
follows  that  they  cannot  take  any 'of  the  separate  assets  of 
16  Eng.  Rkp.  80 
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the  survivor  until  the  separate  creditors  have  been  paid  in 
full. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  This  case 
has  been  argued  mainly  on  the  question  whether  it  falls 
within  the  principles  enunciated  m  Ex  parte  Morley  (*)  or 
those  enunciated  in  In  re  Simpson  (").  But  the  principles 
enunciated  in  Ex  parte  Morley  are  no  new  principles 
521]  *at  all.  They  are  the  result  of  a  long  list  of  authori- 
ties all  relating  to  the  like  circurxistances.  I  was  for  some 
time  unable  to  see  how  In.  re  Simpson  (')  could  be  recon- 
ciled with  the  former  authorities,  but  a  more  matured  con- 
sideration of  the  facts  and  the  authorities  leads  me  to  a 
conclusion  that  it  can,  because  the  facts  of  In  re  Simpson 
were  very  special.  The  Chief  Judge,  in  giving  his  judgment 
in  that  case,  pointed  out  the  distinction  between  it  and  Ex 
parte  Morley  C).  It  is  unnecessary  to  go  through  his  rea- 
sons, which  clearly  and  distinctly  show  the  difference  be- 
tween the  two  cases,  and  it  appears  to  me  that  the  principles 
of  Ex  parte  Morley  are  perfectly  applicable  to  the  present 
case. 

Solicitors :    W.  Bristow  ;  Alien  &  Son. 

(»)  Law  Rep,,  8  Ch.,  1026.  («)  Law  Rep.,  9  Ch.,  67a. 
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563]  *FlTZGERALD  V.    ChAPMAN. 

[1874    F.     91.] 

Marriage  Settlement — Trust  for  Wife  if  she  survived  her  Huaband — Dissolution  of 
Marriage — Effect  of  Decree — Husbands  InteresL 

By  a  marriage  settlement  property,  in  which  the  wife  and  her  father  were  jointly 
interested,  was  settled  upon  trust  for  the  wife  durinjjr  the  joint  lives  of  herself  and 
her  husband,  and,  after  her  decease,  for  him  for  his  life,  and  then  upon  trusts  for  the 
children  of  the  marriage  (of  whom  there  were  none  living),  and  in  default  of  children, 
for  the  wife  absolutely  if  she  should  survive,  but  if  she  should  die  in  the  husband^s 
lifetime,  then  as  she  should  by  will  appoint,  and  in  default  of  appointment,  for  her 
father.  The  marriage  was  dissolved  on  the  petition  of  the  wife.  In  a  suit  by  the 
wife  claiming  to  be  absolutelv  entitled  to  the  trust  fund : 

Jleld,  that  the  husband's  rights  were  not  forfeited  by  the  dissolution  of  the  mar- 
riage, and  that  the  bill  must  be  dismissed  with  costs. 

Jessop  V.  Blake  (*),  8mft  v.  Wenman  (*),  and  FuaseU  v.  Dowding  ('),  not  followed. 

By  a  settlement  on  the  marriage  of  the  plaintiff  with  W. 
H.  D.  Fitzgerald,  dated  the  9  th  of  November,  1867,  and 
made  between  Fitzgerald  of  the  first  part,  the  plaintiff  of 
the  second  part,  W.  H.  R.  Bettes worth,  the  father  of  the 
plaintiff,  of  the  third  part,  and  the  trustees  of  the  settle- 

(')  3  Gifr.,  639.  («)  Law  Rep.,  10  Eq.,  15.  C)  Law  Rep.,  14  Eq.,  421. 
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ment  of  the  fourth  part,  after  reciting  that  certain  sums  of 
stock  were  held  in  trust  (but  subject  as  to  part  to  the  prior 
life  interest  of  F.  Robien)  for  Bettesworth  for  his  life,  and 
after  his  death,  as  to  one  moiety  for  the  plaintiff  and  as  to 
one  other  moiety  for  Bettesworth,  and  also  reciting  that 
there  were  certain  other  sums  of  stock  in  which  the  plaintiff 
and  Bettesworth  respectively  had  reversionary  interests  ex- 
pectant on  the  death  of  the  plaintiff's  mother,  it  was  wit- 
nessed that  Bettesworth  and  the  plaintiff  thereby  respect- 
ively assigned  unto  the  trustees  their  resj)ective  interests  in 
the  several  sums  of  stock  upon  trust,  during  the  joint  lives 
of  Fitzgerald  and  the  plaintiff  (subject  to  the  life  interests  of 
Robien  and  Bettesworth),  for  the  plaintiff  for  her  separate 
use,  without  power  of  anticipation,  and  after  her  decease 
*for  Fitzgerald  for  his  life,  and  subject  to  the  trusts  [564 
before  declared,  in  trust  as  to  the  first-mentioned  sums  of 
stock  for  the  children  of  the  marriage  as  therein  mentioned, 
and  as  to  the  remaining  sums  of  stock,  upon  such  trusts  as 
Fitzgerald  and  the  plaintift  should  jointly  appoint,  and,  in 
default  of  such  appointment,  as  the  plaintiff,  in  case  she 
should  survive  Fitzgerald,  should  by  deed  or  will  appoint, 
and  in  default  of  such  appointment,  upon  such  trusts  as 
were  before  contained  concerning  the  first-mentioned  sums 
of  stock.  And  it  was  declared  that  if  there  should  be  no 
child  of  the  plaintiff  who  should  under  the  trusts  therein- 
before declared  acquire  a  vested  interest  in  the  trust  prem- 
ises, the  same  should,  from  and  after  the  death  of  Fitzger- 
ald and  such  default  or  failure  of  children  (which  should 
first  happen),  be  held  in  trust  for  the  plaintiff  absolutely  if 
she  should  survive  Fitzgerald,  but  if  the  plaintiff  should  die 
in  his  lifetime,  then  in  trust  for  such  persons  as  the  plaintiff 
should  by  will  appoint,  and,  in  deiault  of  such  appoint- 
ment, in  trust  for  Bettesworth,  his  executors,  administra*tors 
and  assigns. 

The  settlement  contained  a  power  for  the  trustees  to  in- 
vest the  trust  premises  or  any  part  thereof  in  the  purchase 
of  land  which,  as  to  part  thereof,  was  afterwards  exercised 
by  the  sale  of  a  portion  of  the  stock  and  the  purchase  of  the 
Braydon  Ilall  estate. 

In  1870  the  plaintiff's  mother  died. 

In  1873  the  plaintiff  commenced  a  suit  against  Fitzgerald 
for  a  divorce,  and  a  decree  nisi  was  made  in  the  Divorce 
Court  on  the  13th  of  November,  1873,  for  dissolution  of  the 
marriage  by  reason  of  the  husband's  adultery,  coupled  with 
desertion  of  the  plaintiff,  and  on  the  2ith  of  February, 
1874,  the  decree  was  made  absolute. 
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The  only  child  of  the  marriage  who  was  born  alive  died 
in  infancy.  The  general  power  of  appointment  vested  in 
the  plaintiff  and  Fitzgerald  was  not  exercised. 

In  1874  Bettesworth  died,  having  made  his  will  and  ap- 
pointed two  of  the  defendants  executors  thereof. 

The  plaintiff  filed  her  bill  against  the  trustees  of  the  set- 
tlement, Fitzgerald,  and  the  executors  of  her  father's  will, 
as  defendants,  praying  a  direction  that  she  was  absolutelv 
entitled  to  the  Braydon  Hall  estate,  and  the  sums  of  stock 
comprised  in  the  settlement,  subject,  as  to  part  thereof,  to 
565J  the  life  estate  therein  of  F.  Robien,  and  *that  the 
same  might  be  conveyed  and  transferred  to  her  absolutely. 
*  Chitty^  Q.C.  and  A,  T,  Watson^  for  the  plaintiff:  Where, 
under  a  marriage  settlement,  the  wife's  property  is  settled 
upon  herself,  or  is  subject  to  her  appointment  in  case  she 
survives  her  husband,  and  the  marriage  is  dissolved  by  reason 
of  the  husband's  misconduct,  she  then  becomes  absolutely 
entitled  to  the  property  just  as  if  the  husband  weVe  dead,  to 
the  exclusion  of  the  husband's  Interest  and  of  any  con- 
tingent interest  in  default  of  appointment. 

Thus,  iiiJessopv,  Blake  i^\  where  a  wife's  property  was 
settled  upon  herself  for  life  for  her  separate  use,  without 
power  of  anticipation,  and,  if  she  should  survive  the  hus- 
band, upon  herself  absolutely,  but  if  he  should  survive, 
then  as  she  should  by  will  appoint,  and,  in  default  of  ap- 

S ointment,  for  her  next  of  kin,  the  marriage  having  been 
issolved  owing  to  the  husband's  misconduct,  the  lady  was 
held  entitled"  to  the  settled  property. 

In  ^wift  V.  Wenman  ('),  where,  under  marriage  articles, 
the  personal  property  of  the  wife,  who  was  then  an  infant, 
was  agreed  to  be  settled  upon  the  usual  trusts,  with  an  ulti- 
mate trust  for  the  wife  absolutely  if  she  survived,  a  decree 
for  dissolution  of  the  marriage  having  been  made  on  the 
suit  of  the  wife,  it  was  held  by  Lord  Komilly,  there  being 
no  children  of  the  marriage,  that  She  was  entitled  to  have 
the  trust  fund  paid  to  her.  In  that  case  the  plaintiff's 
counsel  relied  on  the  cases  of  Wells  v.  Malbon  (')  and  Wil- 
kinsonv.  Gibson  {*). 

In  Fussell  v.  I>owding{^\  where,  by  a  marriage  settle- 
ment, the  wife's  property  was  vested  in  trustees  upon  the 
usual  trusts,  and  if  there  should  be  no  issue  of  the  marriage 
(which  was  the  case),  in  trust  for  the  wife  absolutely  in  case 
she  survived  her  husband,  the  marriage  having  been  dis- 

Q)  3  Giff.,  639.  (*)  Law  Rep.,  4  Eq.,  162. 

(«)  Law  Rep.,  10  Eq.,  15.  («)  Law  Rep.,  14  Eq.,  421. 

O  31  13cav.,  48. 
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solved  on  the  wife's  petition,  Lord  Romilly  held  that  she 
was  absolutely  entitled  to  the  property. 

[The  Master  of  the  Rolls  referred  to  Evans  v.  Car- 
rington  {').] 

*Sout7igate^  Q.C.  and  Kekewich^  for  the  defendant  [566 
Fitzgerald. 

Fischer^  Q.C.  and  C,  Russell^  for  the  trustees  of  the  set- 
tlement, and 

NoTthmore  Lawrence^  for  Bettesworth's  executors,  were 
not  called  on. 

Jessel,  M.  R.  :  This  is  a  suit  instituted  by  a  divorced  lady, 
claiming  property  partly  coming  from'  herself  and  partly 
from  her  father,  and  settled  on  her  marriage,  as  if  there  had 
been  no  settlement,  or  rather  as  if  the  limitations  were  en- 
tirely different  from  what  they  are.  [His  Lordship  then 
stated  the  effect  of  the  limitations  in  the  settlement.] 

There  were  no  children  living  of  the  marriage.  The  hus- 
band having  been  guilty  both  of  adultery  and  desertion, 
the  lady  instituted  a  suit  in  the  Divorce  Court,  and  obtained 
a  final  decree  for  the  dissolution  of  the 'marriage,. 

It  is  now  alleged  before  me  that  the  effect  o*f  that  final 
decree  is  to  destroy,  not  only  the  life  interest  of  the  hus- 
band, who  no  doubt  has  been  guilty  of  immoral  offences  of 
a  very  serious  description,  but  also  an  interest,  no  doubt 
very  remote  and  contingent,  of  ""the  lady's  father,  who  has 
committed  no  offence  at  all. 

Now  that  proposition  is  a  startling  one.  This  is  not  a 
court  of  criminal  jurisdiction.  It  does  not  enforce  forfeiture 
upon  anybodj^  for  any  offence  whatever.  The  law  did  in 
former  days,  m  certain  cases,  not  being  cases  of  this  descrip- 
tion, impose  forfeiture.  That  law,  as  we  know,  has  been 
altered  recently,  and  forfeiture  has  ceased  to  exist  as 
regards  property,  although  there  are  certain  provisions  in 
very  peculiar  cases  of  offences  of  a  very  deep  dye,  by  which 
in  effect  forfeiture  is  still  retained,  but  there  never  was 
any  forfeiture,  as  far  as  I  am  aware,  for  offences  of  this  de- 
scription. 

Forfeiture  was  confined  to  the  well-known  cases  of  con- 
viction for  felony  and  attainder,  but  no  one  suggests  there 
is  any  forfeiture  known  to  our  common  law  for  this  offence. 
If,  therefore,  the  husband  has  forfeited  his  life  interest,  it 
is  not  by  the  common  law.     Has  it  been  forfeited  by  statute  ? 

As  to  that  we  have  the  history  of  legislation,  which  is  not 
uninstrnctive.  Adultery  in  the  husband  has  never  been 
treated  by  *our  common  law  as  equivalent  to  adultery    [567 

(»)  1  J.  A  H.,  698 ;  2  D.  F.  A  J.,  481. 
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by  the  wife,  nor  is  it  now  so  treated ;  but,  for  what  we  con- 
sider the  more  serious  offence — I  am  not  now  speaking  of 
morals,  but  simply  of  the  law — adultery  by  the  wife,  her 
rights  as  survivor  in  her  husband's  property  were  not  af- 
fected by  this  law.  She  took  her  dower  notwithstanding 
that  she  had  committed  adultery,  until  she  was  deprived  of 
it  by  statute.  The  result  is,  therefore,  that  unless  the  hus- 
band's  interest  is  forfeited  by  statute  it  ought  to  remain. 

But  the  matter  does  not  stop  there.  Dissolution  of  mar- 
riage by  statute  is  not  unknown  to  the  English  law.  It  was 
known  for  very  many  years  before  the  passing  of  the  Divorce 
Act.  No  doubt  these  dissolutions  by  statute  were  not  under 
a  power  delegated  to  a  judge  to  dissolve  a  marriage.  They 
were  dissolutions  in  each  case  by  the  Legislature  itself. 
But  the  effect  was  the  same ;  it  was  an  absolute  dissolution 
of  the  marriage.  Did  any  one  ever  hear,  in  the  case  of  these 
dissolutions  of  marriage,  which  were  granted  generally  on 
account  of  the  adultery  of  the  wife,  that  the  wife  forfeited 
her  interest  under  the  settlement?  No  doubt  the  Legislature 
might  have  so  enacted  it,  but  it  did  not,  and  she  kept  her 
interest  under  the  settlement ;  therefore  the  notion  of  for- 
feiture is  wholly  out  of  the  question. 

Then,  when  we  come  to  the  Divorce  Act  (20  &  21  Vict, 
c.  85),  so  far  as  we  can  have  a  clear  indication  of  intention 
on  the  part  of  the  Legislature,  without  express  words,  we 
have  it  there,  because  in  certain  cases,  under  sect.  45,  the 
Court  of  Divorce  then  had,  and  the  Division  of  the  High 
Court  which  deals  with  divorce  causes  now  has,  the  power 
in  certain  cases,  which,  according  to  the  decisions,  are  con- 
fined to  cases  where  there  exists  some  issue  of  the  marriage, 
to  modify  the  settlement.  That  very  power  of  modification 
conferred  by  the  Legislature  shows,  as  clearly  as  anything 
can  be  shown  without  expressing  it,  that  in  the  absence  of 
the  exercise  of  that  power  the  settlement  is  not  affected.  The 
form  of  this  legislation  seems  to  my  mind  at  least,  to  show 
clearly  that  tliat  which  was  not  forfeiture  before,  is  not 
made  a  forfeiture  by  reason  of  the  provisions  of  the  Divorce 
Act.  That  being  the  state  of  the  law,  there  is  no  ground 
whatever,  as  far  as  appears  to  me,  for  saying  that  the  hus- 
band has  forfeited  anything. 

As  regards  the  father  in  this  case,  or  the  next  of  kin  in 
568]  some  *of  the  cases  which  have  been  cited,  neither  he 
nor  they  had  committed  any  offence  whatever.  The  benefits 
given  by  the  marriage  contract  to  third  parties,  and  espe- 
cially where  they  proceed,  as  they  do  in  this  case,  to  a 
great  extent,  from   the  very  persons  who  have  conferred 
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benefits,  ought  not  to  be  affected  by  the  subsequent  mis- 
conduct of  the  husband.  If  the  father  says,  ''  on  the  death 
of  my  daughter,  and  failure  of  issue,  my  own  property 
shall  come  back  to  me,"  it  would  be  strange  indeed  to  say 
that,  because  the  husband  has  committed  adultery,  the 
father's  property  should  be  taken  away.  It  appears  to  me 
entirely  impossible  to  accede  to  such  a  suggestion.  Then  is 
there  any  difference  where  the  father  has  limited  the  prop- 
erty to  the  next  of  kin  of  his  daughter,  that  is,  persons 
who  are  blood  relations  of  his  own  ? 

The  father,  in  giving  a  portion  to  his  daughter  upon  her 
marriage,  may  very  well  say,  ''  If  the  object  of  the  marriage 
fail,"  the  object  of  the  marriage  being  or  course  the  beget- 
ting and  bringing  up  of  children,  "if  there  are  no  children, 
then  after  my  daughter's  death  the  property  which  I  have 
disposed  of  for  that  object  of  the  marriage  shall  come  back 
either  to  my  next  of  kin,  or  to  the  next  of  kin  of  my  daugh- 
ter, who  may  be  but  would  not  necessarily  be  relations  of 
my  own."  '  Why  should  this  disposition  of  the  father  be 
interfered  with  by  reason  of  the  misconduct  of  the  husband  1 
I  am  at  a  loss  to  follow  the  train  of  reasoning  which  has 
been  suggested  upon  that  point. 

That  being  so,  if  there  were  no  authority  on  the  subject  I 
should  have  treated  this  case  as  hopelessly  and  utterly  un- 
arguable, but  I  am  bound  to  say  tnere  is  no  blame  to  be 
attached  to  the,  counsel  who  drew  the  bill  or  the  counsel 
who  argued  it. 

There  are  to  be  found  in  the  reports  cases  which,  so  far  as 
the  decisions  go,  appear  to  show  that  some  of  the  judges  of 
the  Court  of  Cnancery  have  adopted  a  different  view.  What 
the  precise  view  was  which  either  of  those  learned  judges 
really  entertained  I  do  not  know,  because  the  three  deci- 
sions which  have  been  referred  to,  upon  each  of  which  I 
will  say  a  word  or  two  presently,  are  remarkable  in  this 
respect,  that  in  no  case  has  the  learned  iudge"  given  any 
reason  whatever  for  his  decision,  so  that  I  nave  nothing  to 
guide  me  except  the  facts  of  the  cases  and  the  arguments 
of  counsel. 

*It  is  true  that  in  some  of  the  oldest  and  most  [569 
important  leading  cases  no  reason  is  to  be  found  in  the  re- 
ports. In  such  an  event  the  value  of  an  authority  depends 
on  one  of  two  things,  either  that  the  decision  cited  was 
only  to  be  applied  to  that  exact  case,  or  else  that  subse- 
quent decisions  of  our  courts,  following  the  original  de- 
cision, have  given  reasons  for  that  decision,  but  in  modern 
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authorities  we  are  not  generally  driven  to  resort  to  either 
expedient. 

There  was,  first,  a  case  of  Jessop  v.  Blake  {'\  very  soon 
after  the  passing  of  the  act.  There  a  lady,  having  a  power 
of  appointment  over  property  which  came  from  her  father, 
appointed  it  by  a  deed- in  this  way:  she  settled  it  upon 
herself  for  life  for  her  separate  use  without  power  of  anti- 
cipation, and  then  in  trust  for  herself  if  she  should  survive 
her  husband,  and,  if  she  should  die  in  the  lifetime  of  her 
husband,  then  as  she  should  by  will  appoint ;  and,  in  de- 
fault of  appointment,  in  trust  for  her  statutory  next  of 
kin.  She  was  divorced  on  account  of  her  husband's  fault, 
and  she  made  application  to  Vice-Chancellor  Stuart  to  have 
the  fund  thus  settled  transferred  to  herself.  The  argument 
for  the  plaintiff  was  that  she  was  to  be  treated  as  if  the 
husband  had  died  on  the  day  of  the  divorce. 

The  argument  for  the  defendant,  the  trustee,  was  that  it 
was  a  post-nuptial  settlement,  to  which  the  husband  was  no 
party.  The  judgment  was':  ''The  right  of  this  lady  seems 
clear.  The  object  of  this  deed  having  been  to  withdraw 
the  whole  property  from  the  control  of  the  husband,  it  has 
now  ceased  to  nave  any  opei-ation,  and  she  is  now  absolutely 
entitled."  The  judgment,  therefore,  was  that  the  post- 
nuptial settlement  ceased  to  have  any  operation.  It  was 
not  that  the  settlement  was  destroyed,  but  apparently  (for 
I  can  only  guess)  the  Vice- Chancellor  adppted  the  argu- 
ment of  the  plaintiff's  counsel,  that  it  ceased  because  the 
dissolution  of  the  marriage  was  equivalent  to  death. 

If  that  were  so,  it  is  difficult  to  see  how  all  the  preceding 
law  upon  the  subject  could  have  been  right,  and  it  is  im- 
possible to  see  that  there  is  any  change  in  the  declaration 
of  trust  or  in  the  position  of  the  parties  which  authorized 
it.  All  I  can  say  is  that,  considering  the  vast  current  of 
authority  which  existed  previously  as  regards  marriages 
5701  dissolved,  I  am  quite  unable  to  follow  these  *cases, 
whicn  were  decided  upon  the  ground  that  the  dissolution 
of  the  marriage  was  equivalent  to  the  death  of  the  hus- 
band. 

The  next  case  upon  the  subject  is  a  case  which  was  de- 
cided by  mv  predecessor,  Lord  Romilly,  of  Sioi/t  v.  Wen- 
man  (").  There  tlie  lady  was  entitled  to  personal  property 
upon  attaining  the  age  of  twenty-one.  She  married,  and 
marriage  articles  were  entered  into  bv  which  the  property 
was  settled  in  trust  for  herself  for  lire,  with  remainder  for 
her  husband  for  life,  then  for  the  children,  if  any,  and  if 

Q)  3  GiE,  639.  O  Law  Rep.,  10  Eq.,  15. 
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no  children  in  the  same  way  as  before — ^if  the  husband 
died  in  her  lifetime  then  for  her  absolutely,  if  he  survived, 
then  as  she  should  by  will  appoint,  or  in  default  for  her 
next  of  kin.  There  were  no  children;  she  was  deserted, 
after  she  attained  twenty-one,  by  her  husband,  who  also 
committed  bigamy,  and  she  then  obtained  a  decree  of  disso- 
lution of  marriage.  She  filed  a  bill  asking  that  the  trust 
funds  might  be  transferred  to  her. 

The  counsel  for  the  plaintiff  in  that  case  submitted  that 
she  was  entitled  to  a  share  in  the  trust  fund  just  as  if  the 
husband  had  died  in  her  life,  and  for  that  purpose  they 
cited  two  authorities,  both  very  good.  The  first  was  the 
case  of  Wells  v.  Malbon  (*),  where  a  married  woman  was 
entitled  to  a  share  of  the  residue,  and  before  she  received  it 
oljtained  a  dissolution  of  marriage  on  account  of  adultery  ; 
she  was  held  entitled  to  the  fund,  and,  in  my  opinion,  was 
rightly  so  held.  The  husband's  right  to  reduce  into  posses- 
sion had  ceased  by  reason  of  the  dissolution,  and  as  ne  had 
not  reduced  the  fund  into  possession  it  became  the  wife's 
according  to  well-known  law  ;  therefore  that  case  has  no 
application  to  the  present. 

The  other  case  cited  was  that  of  Wilkinson  v.  Ghibson  ('). 
There  a  decree  of  dissolution  had  been  made  at  the  suit  of 
the  wife,  she  being  at  the  date  of  the  decree  entitled  to  a 
reversionary  interest,  which  fell  into  possession  after  the 
date  of  the  divorce.  She  was  held  to  oe  entitled,  because, 
as  the  reversion  fell  into  possession  after  the  dissolution, 
there  was  no  right  in  the  husband,  whose  right  to  reduce 
into  possession  only  existed  during  the  continuance  of  the 
coverture.  Her  executors  (she  being  dead)  were  held  en- 
titled to  the  fund.  These  two  authorities,  therefore,  were 
no  ^authorities  at  all  for  the  purposes  for  which  [571 
they  were  cited,  and  have  no  bearing  on  the  question  now 
before  me. 

[ChiMy :  In  the  case  of  Swift  v.  Wenman  (')  the  record 
has  been  searched,  and  the  fund  was  reduced  into  pos- 
session.] 

I  imagined  that  it  was  so.  The  judgment  is  thus  re- 
ported: "Lord  Romilly  considered  that  the  husband  had 
no  interest  in  the  trust  fund,  and  made  a  decree  according 
to  the  prayer  of  the  bill."  I  am  at  a  loss  to  know  why,  but 
there  it  is.  It  is  a  decision  without  a  reason,  and  totally 
unintelligible  to  me,  and  it  cannot  furnish  a  guiding  prin- 
ciple to  me  for  deciding  anything ;  whether  or  not  it  might 
be  binding  in  the  identical  case  I  am  not  sure,  but  my  pres- 

(»)  31  Beav.,  48.  («)  Law  Rep.,  4  Eq.,  162.  (»)  Law  Rep.,  10  Eq.,  16. 
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ent  impression  is  that  I  should  not  consider  it  binding  even 
in  the  identical  case. 

The  next  case  is  another  decision  of  Lord  RomUly's,  of 
Fussell  V.  DowdingQ).  In  that  case  there  was  a  marriage 
settlement  of  the  wife's  property  to  be  in  trust  for  the  wSe 
for  life,  then  for  the  husband  for  life,  and,  if  there  was  no 
issue,  as  the  wife  should  appoint  by  will ;  and,  in  default 
of  appointment,  for  her  next  of  kin  in  the  common  form. 
In  that  case  the  contention  was,  there  being  no  issue,  that 
the  trust  took  effect,  and  she  was  in  the  same  position  as  if 
the  husband  had  been  dead,  and  the  case  of  Swift  v.  Wen- 
man  was  cited,  and  the  cases  of  Wells  v.  Malbon  (')  and 
Wilkinson  v.  Oibson  {*)  were  also  cited  as  being  to  the  same 
effect.  I. have  already  shown  that  they  were  not.  Then  it 
was  further  said  in  argument  that  it  was  clear  the  right  of 
the  husband  ceased  upon  the  decree  of  dissolution,  and  no 
claim  could  be  set  up  on  behalf  of  the  plaintiff's  next  of 
kin.  Then  the  husband  did  not  claim,  and  it  fell  to  the 
trustees  to  argue  on  behalf  of  the  wife's  next  of  kin  ;  and 
I  must  say  their  counsel  did  their  duty  in  calling  the  atten- 
tion of  the  court  to  the  very  important  case  of  Eoans  v. 
Carrington  (*).  The  judgment  was  as  follows  (*) :  "  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  the  whole  property." 
Why,  I  cannot  hnd  out  at  all ;  but  there  it  is.  That  is  ftie 
third  decision,  and  I  am  unable  to  follow  it. 
572]  *0n  the  other  hand,  there  is  the  case  of  Eoans  v. 
Carrington  (*),  which  is  a  decision  of  the  Court  of  Appeal 
in  Chancery,  and  is  therefore  more  binding  upon  me  than 
the  three  decisions  I  have  mentioned,  although  I  should 
consider  three  decisions  of  a  court  of  co-ordinate  jurisdic- 
tion binding  upon  me  in  ordinary  cases.  In  that  cas^  Lord 
Campbell  observed  ('):  **The  simple  dissolution  of  mar- 
riage for  adultery  makes  no  difference.  Until  very  recently 
this  could  only  be  effected  by  a  primlegiuniy  an  act  of  the 
Legislature  in  the  form  of  a  divorce  bill.  Such  bills  some- 
times contained  clauses  which  had  full  effect,  from  the  om- 
nipotence of  Parliament,  to  vary  the  provisions  of  marriage 
settlements  ....  But  in  as  far  as  the  marriage  settlement 
was  not  expressly  varied  by  the  Divorce  Bill,  the  marriage 
settlement  stood  firm,  and  might  be  enforced  for  the  benefit 
of  the  divorced  wife," — that  is,  divorced  by  reason  of  adul- 
tery,— and  it  is  added,  "  Can  it  be  said  that  there  is  a  differ- 
ence as  to  the  effect  of  dissolution  of  the  marriage  whether 

(')  Law  Rep.,  14  Eq.,  421.  (*)  2  D.  F.  «k  J.,  481. 

(*)  31  Beav.,  48.  (*)  Law  Rep.,  14  Eq.,  423. 

(»)  Law  Rep.,  4  Eq.,  162.  («)  2  D.  F.  A  J.,  490. 
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this  be  brought  about  legislatively  bv  a  primlegium^  or 
judicially  under  a  general  law  ?  All  the  arguments  for  set- 
ting aside  the  marriage  settlement  after  the  divorce  a  vin- 
culo apply  with  equal  force  to  both  modes  of  dissolution." 
I  should  prefer  putting  it  in  this  way :  can  it  be  said  that 
there  is  a  difference  between  a  dissolution  of  the  marriage 
by  statute  made  with  reference  to  the  particular  marriage, 
or  under  a  statute  giving  the  court  power  to  dissolve  it,  but 
passed  with  reference  to  all  marriages  ?  that  is  really  the 
only  difference,  and  I  should  say  it  amounts  to  nothing, 
even  if  Lord  Campbell  had  not  so  stated. 

Then  he  goes  on  to  consider  that  there  is  no  new  power 
given  to  the  Court  of  Chancery  at  all,  and  he  decides  that 
the  settlement  is  not  affected  so  far  as  the  wife's  interest  is 
concerned.  How,  with  that  authority  before  him,  my  pre- 
decessor could  come  to  the  conclusion  which  he  did  arrive 
at  in  Fussell  v.  Dowding  (*)  I  have  no  means  of  ascertain- 
ing. I  must  assume  that  there  was  some  distinction  pres- 
ent to .  his  mind,  but  as  I  have  not  got  the  benefit  of  the 
reasons  which  induced  him  to  arrive  at  the  conclusion  that 
*he  did,  of  course  I  am  quite  unable  to  say  how  he  [573 
distinguished  the  case  before  him  from  the  case  of  JBIvans 
V.  Carrington  ('). 

So  far  as  I  can  understand  the  judgment  of  Lord  Camp- 
bell in  Evans  v.  Carrington^  it  is  precisely  in  accordance 
with  that  which  I  myself  have  delivered.  If,  therefore, 
there  were  a  competition  of  authority,  I  should  be  com- 
pelled, even  unwillingly,  to  follow  the  decision  of  the 
Court  of  Appeal  in  preference  to  those  of  the  Master  of 
the  Rolls  and  the  Vice-Chancellor ;  but,  as  I-  have  said 
before,  and  I  am  bound  to  say  now,  these  decisions  appear 
to  me  to  be  so  contrary  to  the  current  of  previous  authori- 
ties, that  even  in  the  absence  of  Evans  v.  Carrington  I 
should  have  arrived  at  the  same  conclusion. 

The  bill  must  be  dismissed  with  costs. 

Solicitors  for  plaintiff :  Humphreys  &  Morgan, 
Solicitors  for  defendants :  Kinsey  &  Ade;  FreshfleMs  & 
Williams ;  Barlow^  Bowling  &  Williams. 

Q)  Law  Rep.,  14  Eq.,  421.  («)  2  D.  F.  <k  J.,  481.    * 
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[1  Chancery  Division,  691.] 
M.R.,  Dec.  20,  1876. 

591]  *Metcalfe  v.  Hutchinsok. 

[1872    M.     16.] 

Will — Consirwiion — DirecHon  to  pay  Debts  wU  of  Rents  and  Profits  of  Heal  EstaU — 
Cfuirge  on  Corpus — Sale  or  Mortgage. 

A  direction  in  a  will  to  pay  debts  out  of  rents  and  profits  of  real  estate  prima 
facie  charges  the  debts  on  the  corpus,  unless  the  will  contains  a  context  showing 
that  annual  rents  and  profits  only  are  meant. 

Where  debts  are  charged  on  settled  real  estate  the  court,  in  determining  whether 
the  debts  are  to  be  raised  by  sale  or  mortgage,  will  give  greater  weight  to  the 
wishes  of  the  persons  whose  interests  in  the  estate  are  immediate,  than  to  those  whose 
interests  are  more  remote. 

Thomas  Cleasby,  by  his  will,  dated  the  26th  of  Feb- 
ruary, 1865,  devised  and  bequeathed  as  follows:  "I  give, 
devise  and  bequeath  unto  Anthony  Metcalfe,  of  Park  House, 
Ravenstonedale,  yeoman,  whom  I  appoint  trustee  of  this 
my  will,  all  my  real  and  personal  estate  whatsoever  and 
wheresoever,  of  what  nature  and  tenure  soever,  whereof  I 
have  any  power  to  dispose  ;  that  is  to  say,  upon  trust  that 
he,  the  said  Anthony  Metcalfe,  shall  receive  the  rents  and 
profits  of  all  my  real  and  personal  estate ;  and  from  the  said 
rents  and  profits  I  direct  that  my  aforesaid  trustee,  or  trus- 
tees for  the  time  being,  shall  receive  the  sum  of  £10  every 
year,  so  long  as  they  or  their  heirs  shall  have  to  act  over 
my  aforesaia  real  and  personal  estate  ;  I  also  direct  that  my 
debts  be  paid  out  of  my  rents  and  profits,  and  after  my 
debts  have  been  paid,  I  direct  that  my  said  trustees  shall 
payout  my  rents  and  profits  to  my  man  servant,  Robert 
Hutchinson,  the  sum  of  £500,  the  same  to  be  paid  by  five 
yearly  pay  ments ;  and  I  further  direct  that,  after  pajdng  the 
above  sums,  that  the  remainder  of  the  rents  and  profits  be 
divided  equally  between  my  uncles,  Adam  Hutchinson,  John 
Hutchinson,  and  Robert  Hutchinson,  and  my  aunt  Ann 
Hutchinson,  for  the  term  of  their  natural  lives,  and  after 
their  decease  then  upon  trust  for  all  and  every  the  said  {sic) 
children  of  the  above-named  uncles  Adam,  John,  and 
Robert  Hutchinson,  their  heirs  and  assigns,  in  equal  shares 
as  tenants  in  common,  and  if  only  one  such  child,  then  for 
one  such  child,  his  or  her  heirs  and  assigns.  But  if  my  said 
592]  uncles  should  happen  to  die  without  *leaving  child 
or  child  {sic)  or  children,  or  such  child  or  children  should 
happen  to  die  before  attaining  the  age  of  twenty- one  years. 
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then  upon  trust  I  direct  that  my  trustee  or  trustees  shall 
pay  to  my  cousin,  William  Cleasby,  of  Wharton  Hall,  the 
yearly  income  of  my  aforesaid  real  and  personal  estates 
during  the  t^rm  of  his  natural  life,  and  aiter  his  decease 
upon  trust  for  all  and  every  or  any  of  the  child  or  children 
of  the  said  William  Cleasby  in  such  shares,  and  to  be  vested 
in  them  at  such  times,  as  he  shall  by  any  deed  in  writing, 
or  by  his  last  will  and  testament  (sic).  And  I  further  direct 
that  if  my  said  cousin  William  Cleasby  should  die  leaving 
no  issue,  or  such  issue  should  die  before  attaining  the  age 
of  twentv-one  years,  then  I  give,  devise,  and  bequeath  the 
whole  01  my  real  and  personal  estate  to  Adam  Hudson, 
Delph  Hill  House,  Caverly  Moor,  near  Bradford,  his  heirs 
and  assigns  forever."  And  the  testator  appointed  Anthony 
Metcalfe  his  sole  executor.  The  testator  aied  in  June,  1871. 
The  suit  was  instituted  for  the  administration  of  the  trusts 
of  his  will,  and  now  came  on  to  be  heard  on  further  con- 
sideration. The  question  was  whether,  as  between  the  ten- 
ants for  life  and  the  remainderman,  the  testator's  debts 
(which  considerably  exceeded  the  amount  of  his  personal 
estate)  were  charged  on  the  corpus  of  his  real  estate  or 
ought  to  be  paid  out  of  the  rent?  and  profits  as  they  accrued. 

MarteTiy  Q.C.,  and  Kelcewich,  for  the  plaintiff,  the  trustee 
and  executor  of  the  will. 

Ghitty^  Q.C.,  and  Badcock^  for  William  Cleasby,  con- 
tended that  the  debts  ought,  as  between  tenant  for  life  and 
remainderman,  to  be  paid  out  of  the  rents  as  they  accrued ; 
and  they  stated  that  their  client  was  willing  to  advance  the 
money  necessary  for  payment  of  the  debts  upon  the  terms 
of  being  repaid  out  of  the  rents.  They  cited  Wilson  v. 
Halliley  (*) ;  Heneage  v.  Andover  (') ;  Tewart  v.  Lawson  (") ; 
Fitzh&rhert  v.  Wells  (*). 

[The  Master  of  the  Rolls  referred  to  Lingon  v. 
Foley  (•),  Bootle  v.  Blundell  (*),  and  Backhouse  v.  Mid- 
dletouO.] 

*They  also  submitted  that  in  any  event  the  money  [593 
received  for  payment  of  debts  ought  to  be  raised  by  mort- 
gage and  not  by  sale. 

Naldei^  for  Adam  Hudson,  supported  the  same  view, 
citing  Taylor  v.  Emerson  (") ;  SttwU  v.  Wing  (•) ;  PJdllips 
V.  GvMeridge  (") ;  Lord  Londesborough  v.  SomerviUe  ("). 

(*)  1  Ru88.  <fe  My.,  690.  C)  1  Gas.  C,  173. 

(«)  3  Y.  A  J.,  860.  (8)  2  Con.  <&  Law.,  668. 

(8)  Law  Rpp.,  18  Eq.,  490.  (»)  6  B.  P.  C.  Toml.,  66. 

(*)  4  W,  R..  33.  («o)  8  D.  J.  <&  S..  332. 

(»)  2  Gas.  ('..  205.  (")  19  Beav.,  295. 
(«)  1  Mer.,  193. 
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Davey^  Q.C.,  and  0.  A.  Saunders^  for  the  tenants  for  life, 
were  not  called  upon. 

Jessel,  M.R.:  in  this  case  I  may  quote  the  words  of  Lord 
Eldon,  and  say  *'that,  after  all  the  attention  I  have  been 
able  to  give  to  this  case,  I  feel  convinced  that  the  charge  for 
payment  of  debts  is  to  be  raised  by  sale  or  mortgage  of  the 
corpus.  In  saying  this  I  do  not  mean  it  should  be  inferred 
that  it  is,  in  my  opinion,  impossible  that  other  judges,  after 
looking  through  the  cases  with  the  same  attention  I  have 
done,  would  come  to  a  conclusion  respecting  this  will  the 
same  as  that  I  have  come  to."  Those  words  might  be  quoted 
not  only  in  this  case,  but  in  other  cases. 

The  first  question  is,  whether  there  is  a  settled  rule  of 
construction  in  such  cases ;  because  when  a  will  is  made  in 
modern  times  after  a  rule  of  construction  has  prevailed  for 
at  least  a  century  and  a  half,  one  must  not  suppose  that 
settled  rules  of  construction  are  altogether  disregarded  by 
framers  of  wills.  I  think  that  there  is  a  settled  rule  of  con- 
struction applicable  to  this  case  more  than  a  century  and  a 
half  old.  It  is  unnecessary,  perhaps,  to  go  so  very  far 
back,  but. there  is  an  important  case  as  long  ago  as  the 
twenty-second  year  of  King  Charles  II,  which  appears  to 
me  to  decide  the  point  now  before  me.  It  is  the  case  of 
BacTcliouse  v.  MidMeton  (*).  There  Sir  William  Middleton 
being  seised  of  the  kind's  moiety  in  the  New  River  Water 
in  fee,  consisting  of  thirty-six  shares,  conveyed  the  same 
(it  must  not  be  forgotten  that  under  the  act  of  Parliament 
the  New  River  Water  shares  were  made  fee  simple  of  inher- 
594]  itance,  to  be  governed  by  the  same  rules  as  *ordinary 
freehold  land)  to  Henry  Middleton  upon  trust  for  himself 
and  wife  during  their  respective  lives,  and  after  that  the 
trustee,  out  of  tne  rents  and  profits  of  the  premises,  should 
pay  his  debts,  and  portions  for  his  daugliters,  at  certain 
days  ;  and  after  to  permit  Sir  Hugh  Middleton,  heir  of  Sir 
William,  and  his  heirs,  to  take  and  receive  the  rents  and  prof- 
its of  the  premises ;  that  is  to  say,  that  after  payment  of  the 
debts  and  portions  Sir  Hugh  was  to  take  and  receive  the  rents 
and  profits  of  the  premises.  Nothing  could  be  clearer  on  the 
face  of  that  settlement,  which  was  a  deed  and  not  a  will, 
than  that  the  rents  and  profits  were  to  be  received  after  the 
payment  of  debts  and  portions.  The  terms  are  far  stronger 
than  "residue  and  remainder."  There  was  a  tenancy  for 
life,  then  the  trust,  and  then  the  remaindermen  were  to  take 
and  receive  the  rents.  Then  by  the  plaintiff  it  was  insisted 
that  the  trustees  had  not  by  the  trust  power  to  sell,  the 

(»)  1  Cas.  C,  173. 
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trusts  being  to  pav  the  daughters'  portions  out  of  the  rents 
and  profits.  To  tnat  *'  it  was  replied  by  the  court  that  the 
trustees  were  not  to  pay  the  portions  out  of  the  annual 
rents  and  profits,  but  out  of  the  rents  and  profits,  and  those 
portions  were  to  be  paid  at  prefixed  days,  which  the  annual 
profits  would  not  do ;  and  therefore  conceived  the  trustees 
Uiiffht  sell  for  that  purpose  within  the  intention  of  the  trust, 
and  so  declared  he  was  of  opinion  to  dismiss  the  bill,  but 
withal  said  he  would  think  further  of  it."  But  it  appears 
he  did  not  change  his  mind.  That  rule  is  intelligible.  The 
rule  being  that  where  there  is  a  trust  to  pay,  or  to  raise  and 
pay,  or  to  raise  or  pay  gross  sums  out  of  rents  and  profits, 
that  means  out  of  the  estate  ;  and  you  may  sell  it  or  mort- 
gage it  for  the  purpose  of  paying  the  gross  sum,  the  reason 
being  that  the  sum  is  to  be  paid  at  once,  and  the  rents  and 
profits  are  not  sufficient  for  that  purpose.  There  are  two 
intents  here — the  one  to  pay  the  gross  sum,  and  the  other 
to  raise  it  out  of  rents  and  profits.  The  gross  sum  can  only 
be  paid  in  the  case  of  sale  or  mortgage,  and  therefore  if  the 
testator  says  out  of  rents  and  profits  he  means  out  of  the 
estate.  That  is  the  rule,  and  it  is  a  very  intelligible  one. 
That  applies  with  greater  force  where  the  gross  sums  to  be 

Eaid  are  debts — present  debts — because  tne  testator  must 
now  that  he  cannot  avoid  paying  his  debts.  I  am  now 
speaking,  of  course,  of  a  modern  will  when  the  creditor  can 
resort  to  the  real  estate  as  a  matter  of  right  for  the  purpose 
of  obtaining  *payment  of  debts,  and  it  would  be  a  [595 
very  strange  intention  to  attribute  to  k  testator  that  he 
should  by  his  will  intend  to  postpone  the  creditor,  he  hav- 
ing no  legal  right  to  postpone  him.  I  think  that  would  not 
be  a  right  mode  of  construing  wills.  We  must  assume  that 
a  testator  knows  his  debts  must  be  paid,  and  soon  after  his 
decease.  The  whole  of  the  argument  which  applies  to  pay- 
ing portions  or  a  gross  sum  at  a  fixed  day  applies  with 
greater  force  to  the  payment  of  debts.  I  hold  it  to  be  an 
established  rule  of  construction  that  in  a  deed  or  will  where 
you  find  a  trust  to  pay  debts,  or  to  raise  and  pay  debts,  or 
to  raise  or  pay  debts  out  of  rents  and  profits,  that,  without 
more,  means  that  you  may  raise  them  by  sale  or  mortgage* 
I  say  '*  without  more,"  because  you  may  find  in  the  instru- 
ment a  context  which  will  overrule  that  construction,  but 
the  great  point  to  bear  in  mind  is  that  you  must  find  a  con- 
text to  get  rid  of  that  construction.  It  is  not  that  there  is  a 
prima  facie  construction  that  rents  and  profits  mean  annual 
rents  and  profits,  but  in  the  case  I  have  put  the  prima  facie 
construction  is  that  it  means  to  pay  out  oi  corpus.    Whether 
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that  is  or  is  not  the  natural  meaning  of  the  words  to  any 
person  not  a  lawj^er  is  not  the  point  I  have  to  consider. 
That  had  come  betore  the  court  many  times  before  ;  and  in 
Boolle  V.  Blundell  (*),  decided  in  1815,  we  have  this  stated 
by  Lord  Eldon,  "Then  it  is  asked,  could  it  be  the  meaning 
of  this  testator  to  delay  his  creditors  and  legatees  so  as  to 
make  them  obtain  payment  of  their  debts  and  legacies  only 
out  of  the  rents  and  profits  as  they  shall  accrue  ?  If  I  were 
asked  this  question  any  where  but  in  Westminster  Hall,  I 
should  answer  it  in  the  affirmative,  that  by  profits  he  proba- 
bly meant  annual  profits  only ;  but  I  have  understood  it  to 
be  a  settled  rule  that  where  a  term  is  created  for  the  purpose 
of  raising  money  out  of  the  rents  and  profits  if  the  trusts  of 
the  will  require  that  a  gross  sum  should  be  raised,  the  expres- 
sion "rents  and  profits"  will  not  confine  the  power  to  the 
mere  annual  rents,  but  the  trustees  ai^e  to  raise  it  out  of  the 
estate  itself  by  sale  or  mortgage."  No  doubt  he  speaks  of  a 
term  being  created,  but  the  rule  is  general.  In  that  case  the 
word  was  "  pay,"  and  he  did  not  intend  to  limit  the  rule  to  a 
case  in  which  the  word  "raise  "  was  used  instead  of  " pay." 
So  that  as  long  ago  as  1815  the  Lord  Chancellor  held  that, 
whatever  the  natural  or  general  meaning  of  the  words  was 
596]  to  people  who  were  not  lawj'-ers,  *to  a  lawyer  rents 
and  profits  meant,  in  a  case  of  that  kind,  to  describe  the 
corpus  of  the  estate  for  thijs  purpose.  That  is  the  general 
rule,  and  you  must  find  a  context  against  it. 

Now,  in  all  these  cases,  when  you  talk  of  "a  context 
against  it,"  you  must  consider  what  that  means.  It  must 
be  something  plainly  showing  that  the  testator  intended, 
what  must  be  considered  an  absurd  intention,  namely,  an 
intention  to  delay  his  creditors,  which  he  had  no  power  of 
doing,  by  keeping  his  estate  unsold  ;  in  other  words,  to  force 
his  creditors  to  sell  the  estate  in  the  most  expensive  and 
damaging  manner,  by  the  order  of  the  Court  of  Chancery  ; 
that  he  would  not  allow  the  trustees  to  pay  the  debts,  but 
put  in  a  clause  that  the  trustees  should  not  pay  tlie  debts 
unless  the  creditors  took  proceedings.  That  is  the  effect  of 
the  contention.  Can  I  find  snch  words  here?  On  that, 
again,  there  is  a  great  deal  of  authority — a  great  deal  too 
much  for  me  to  cite  ;  but  it  is  to  be  noticed  that  everything 
that  has  been  relied  upon  as  showing  this  intention  in  this 
will  has  occurred  in  other  cases,  and  been  held  not  sufli- 
cient.  In  the  first  place,  this  will  is  remarkable  in  another 
way.  It  is  a  gift,  not  of  real  estate  only,  but  of  real  and 
personal  estate,  upon  trust  that  the  trustee  "shall  receive 

(')  1  Mer.,  193,  232. 
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the  rents  and  profits  of  all  my  real  and  personal  estate," 
profits  not  being  an  apt  word  for  personal  estate.  Then  the 
trustees  are  to  have  £10  a  year  so  long  as  they  shall  act ; 
and  then  he  says  :  *'I  also  direct  that  my  debts  be  paid  out 
of  my  rents  and  profits ;  and  after  my  debts  have  been 
paid"  (the  very  thing  that  occurred  in  Backhouse  v.  Mid- 
dleton)  *'I  direct  my  trustee  shall  pay  out  of  my  rents  and 
profits  to  my  man  servant  Robert  llutchinson  the  sum  of 
£500,  the  same  to  be  paid  by  five  yearly  payments  ;  and  I 
further  direct  that,  aiter  paying  the  above  sums,  the  re- 
mainder of  the  rents  and  profits  be  divided  equally  between 
my  uncles,  Adam  Hutchinson,  John  Hutchinson,  and  Robert 
Hutchinson,  and  my  aunt  Ann  Hutchinson,  for  the  term  of 
their  natural  lives,  and  after  their  decease  then  upon  trust 
for  all  and  every  the  children  "  (there  is  no  gift  of  corpus  in 
any  other  way  than  as  '*  remainder  of  the  rents  and  profits," 
and  it  can  hardly  be  argued  that  the  children  do  not  take 
absolutely  for  the  trust  is  for)  "  the  children  of  the  above- 
named  uncles  Adam,  John,  and  Robert  Hutchinson,  their 
heirs  and  assigns,  in  equal  shares,  as  tenants  in  common  ; 
and  if  only  one  such  child,  then  for  *one  such  child,  [597 
his  or  her  heirs  and  assigns."  Here  we  have  an  undoubted 
instance,  on  the  face  of  the  will,  where  rents  and  profits  de- 
scribed capital,  or  rather  where  a  gift  of  rents  and  profits 
forever  for  their  heirs  and  assigns  must  mean  a  gift  to  them 
of  the  capital.  Not  only  that,  but  it  is  '*  the  remainder  of 
the  rents  and  profits  "  which  describes  the  capital.  Then,  if 
the  tenants  for  life  die  without  children,  the  trustees  are  to 
pay  *'to  my  cousin  William  Cleasby,  of  Wharton  HaH,  the 
yearly  income  of  my  aforesaid  real  and  personal  estates  dur- 
ing the  term  of  his  natural  life,  and  after  his  decease  upon 
trust  for  all  and  every  or  any  of  the  child  or  children  of 
the  said  William  Cleasby,  in  such  shares,  and  to  be  vested 
in  them  at  such  times,  as  he  should  by  any  deed  or  writ- 
ing, or  by  his  last  will  and  testament  appoint,"  and  then, 
if  he  leaves  no  issue,  the  testator  gives  the  whole  of  his 
"real  and  personal  estate  to  Adam  Hudson,  Delph  Hill 
House,  Caverly  Mooj,  near  Bradford,  his  heirs  and  as- 
signs, forever." 

Now  it  has  been  argued  that  the  words  *^  the  whole  of  my 
real  and  personal  estate  "  were  inconsistent  with  the  notion 
of  any  part  being  sold.  The  obvious  reply  to  that  is,  that 
the  gift  of  "the  whole  of  my  real  and  personal  estate"  is 
merely  the  residue  after  payment  of  debts.  The  t<»stator 
knows  his  debts  must  ))e  paid,  and  he  rannot  give  the  whole 
of  his  real  and  personal  estate  to  a  person  to  take  it  free 
10  Eng.  Rep.  82 


650  CHANCERY  DIVISION.  [Vol  L 

1876  Metcalfe  v.  Hutchinson.  M.R. 

from  the  debts.  It  is  all  that  shall  remain  after  the  debts 
are  paid,  and  that  argument  is  equally  answered  whether 
you  pay  out  of  income  or  capital,  because  ^'  the  whole  of  my 
estate"  includes  income,  the  income  to  accrue  after  the 
man's  death  as  much  as  the  thing  which  produces  the  income. 
Therefore  that  argument  would  prove  too  much. 

The  words  chiefly  relied  upon  were  those  as  to  the  pay- 
ment of  the  remainder.  However,  similar  expressions  occur- 
red in  several  of  the  cases,  and  have  not  been  held  to  be  suffi- 
cient. In  the  case  of  Wilson  v.  Halliley  (*|,  decided  by  Sir 
John  Leach  in  1830,  we  have  everything  tnat  occurs  here. 
There  was  a  direction,  in  the  first  place,  to  pay  a  legacy  of 
£50 ;  then  an  annuity  of  £100  or  £50,  as  the  case  might  be ; 
and,  in  the  next  place,  '*  to  pay  and  satisfy  my  funeral 
expenses,  and  all  such  debts  as  shall  be  due  and  owing  by 
598]  nie,  and  to  levy  and  raise  out  of  the  rents  *and  profits 
the  sum  of  £5,850."  In  that  case  Sir  John  Leach,  although 
he  decided  that  the  last-mentioned  sum  was  to  be  paid  out 
of  annual  rents  and  profits,  says  this :  "Inasmuch  as  the 
debts  can  be  immediately  claimed,  to  the  extent  of  this  pur- 
pose, if  necessary,  a  sale  or  mortgage  would  certainly  be 
made."  That  is  in  the  very  same  will.  He  reads  the  words 
''  rents  and  profits"  differently  as  applied  to  the  debts  and 
as  applied  to  a  gross  sum  which  the  testator  directed  to  be 
raised  by  way  of  bounty,  meaning  that,  as  the  debts  must 
be  paid,  the  testator  never  could  intend  that  the  creditors 
were  to  wait ;  and,  as  I  have  said  before,  every  word  that 
we  have  here  occurs  there. 

Then,  in  Trafford  v.  Ashton  (*),  Lord  Chancellor  Parker 
says  this  :  *'The  words  'profits  of  lands,'  especially  when  to 
pay  debts  or  portions,  implied  any  profits  that  the  land 
would  yield,  either  by  selling  or  mortgaging  ;  and  that  this 
had  been  the  constant  construction  in  the  like  cases."  He 
puts  it  there  as  *'  debts  or  portions,"  but  he  certainly  means 
by  that  a  sum  immediately  raisable — a  gross  sum  that  you 
cannot  help  raising. 

Then  the  expressions  attributed  to  Lord  Hardwicke  in 
Oreen  v.  Belcher  (*)  go  quite  to  the  same  extent.  He  says; 
"Though  in  general  wheye  money  is  directed  to  be  raised 
by  rents  and  profits,  unless  there  are  other  words  to  restrain 
the  meaning,  and  to  confine  them  to  the  receipts  of  the  rents 
and  profits  as  they  accrue,  the  court,  in  order  to  obtain  the 
end  which  the  party  intended  by  raising  the  money,  has,  by 
the  liberal  construction  of  these  words,  taken  them  to 
amount  to  a  direction  to  sell,  and  as  a  devise  of  the  rents 

(>)  1  Russ.  <fe  My.,  590.  ('')  P.  Wms.,  415,  418.  (=«)  1  Atk.,  605,  50G. 
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and  profits  will  at  law  pass  the  lands,  the  raising  by  rents 
and  profits,  is  the  same  as  raising  by  sale."  The  result  is 
that  you  must  find  on  the  face  of  the  will  a  clear  restriction 
of  the  general  meaning  of  words  directing  you  to  raise  a 
gross  sum  payable  immediately,  or  at  a  day  fixed,  out  of 
rents  and  profits ;  and  the  words  are  not  otherwise  to  be 
read  as  annual  rents  and  profits.  This  will  does  not  contain 
any  such  plain  words.  On  the  contrary,  it  does  contain  one 
passage  at  least,  and  possibly  more  than  one  passage,  in 
which  it  is  impossible  to  read  the  words  *'  rents  and  profits" 
as  anything  but  a  description  of  the  capital ;  and,  therefore, 
the  burden  which  is  laid  upon  those  who  contend  it  should 
be  restricted  to  annual  rents  and  profits  is  not  *dis-  [599 
charged,  and  I  shall  order  the  corpus  of  the  estate  to  be  de- 
voted to  the  purpose  of  raising  the  amount  required  for  the 
payment  of  the  debts. 

Then  there  is  a  subsidiary  question  as  to  whether  they 
should  be  raised  by  mortgage  or  sale.  The  matter  stands 
in  this  way :  The  gift  of  the  estate  is  between  three  uncles 
and  an  aunt  for  their  lives,  and  after  their  decease  to  the 
children  of  the  three  nncles  in  equal  shares,  and  only  in  the 
case  of  their  dying  without  any  child — all  three — then  for 
William  Cleasby,  his  cousin,  for  life,  with  remainder  to  his 
children ;  and  then,  if  he  dies  without  children,  to  Adam 
Hudson.  .  The  cousin,  Mr.  Cleasby,  desires  that  the  estate 
— a  small  portion  of  which  only  has  belonged  to  the  family 
for  any  time,  the  bulk  having  been  bought  by  the  testator 
— should  not  be  sold,  and  he  offers  to  advance  the  money  by 
way  of  mortgage.  The  two  surviving  uncles — who  it  ap- 
pears have  no  children  at  present,  though  they  may  have — 
desire  that  the  estate  should  be  sold.  They  have  not  got 
that  feeling  for  the  family  estate  which  the  more  distant 
relative  seems  to  have.  They  say  if  you  sell  the  estate  an 
income  will  be  provided  for  us  which  we  very  much  desire 
to  have.  The  remaindermen,  both  of  them,  and  their  possi- 
ble children,  say,  though  tiie  tenants  for  life  will  go  with- 
out income,  we  should  much  prefer  that,  because  there 
will  be  a  larger  propertv  for  our  child  or  children,  and  the 

Juestion  is  to  whose  wishes  I  shoi%ld  pay  the  most  attention  ? 
have  not  the  slightest  hesitation  in  saying  that  the  wishes 
of  those  who  come  first  in  the  order  of  taking  ought  first  to 
receive  the  attention  of  the  court.  They  are  first  in  order  as 
regards  the  bounty  of  the  testator,  and  as  between  them- 
selves and  the  cousin  and  his  children  are  to  be  preferred. 
As  they  wish  the  estate  sold,  and  as  the  reason  they  give  is 
a  natural  and  proper  one,  and  this  story  of  it  being  a  laniily 
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estate  has  really  no  application  except  to  two  very  small 
farms,  which  might  or  might  not  have  belonged  at  some  time 
to  the  family,  which  I  can  order  to  be  sold,  giving  liberty  to 
bid  to  Mr.  Cleasby,  so  that  he  can  buy  them,  there  is  no 
reason  to  depart  from  the  ordinary  rule  as  to  there  being  a 
sale  when  there  is  no  reason  for  a  mortgage,  and  I  shall 
order  the  estate  to  be  sold. 
Solicitors:   W.H.  Tattam;  Vizard^  Crowder&Co. 


[1  Chancery  Division,  600.] 
M.K.,  Jan.  11,  1876. 

600]  *Sargant  V.  Read. 

[1876     S.     1.] 

Practice — Injunction  and  Receiver — Application  6y  Defendant — Rulet  of  Court,  1876, 
Order  Lil,  r.  4 — Partnership  Suit — Appointment  of  a  Partner  as  Receiver  ani 
Manager. 

Under  the  Rules  of  Court,  1876,  Order  LII,  rule  4,  a  defendant  in  an  action  may, 
before  judgment,  apply  for  an  injunction  and  a  receiver.  The  defendant  may  do  so 
notwithstanding  that  the  plaintiff  has  already  served  notice  of  motion  for  the  like 
purpose;  and  in  such  case  one  order  will  be  made  on  the  two  motions,  but  the  con- 
duct of  the  proceedings  will  in  general  be  given  to  the  plaintiff. 

The  circumstances  under  which  one  of  the  members  of  a  dissolved  partnership 
will  be  appointed  manager  and  receiver  considered. 

This  was  an  action  commenced  on  the  1st  of  January, 
1876,  by  William  Thomas  Sargant  and  William  Sargant 
against  Thomas  George  Read.  By  the  writ  the  plaintiffs 
claimed  that  the  partnership  between  the  plaintiffs  and  the 
defendant  might  be  deemed  dissolved  on  and  from  the  31st 
of  December,  1875,  the  date  mentioned  in  the  notice  of  dis- 
solution served  by  the  plaintiffs  on  the  defendant,  and  that 
it  might  be  so  declared  accordingljr ;  that  an  account  might 
be  taken  of  the  partnership  dealings,  and  the  partnership 
affairs  wound  up ;  that  the  amount  of  the  shares  of  the 
plaintiffs  and  defendant  in  the  profits  and  ffood-will  of  the 
business  might  be  ascertained  and  declared;  that  William 
Thomas  Sargant,  or  some  other  fit  and  proper  person,  might 
be  appointed  receiver  and  manager  of  the  business  so  far  as 
related  to  any  contract  subsisting  on  the  31st  of  December, 
1875 ;  and  that  the  defendant  might  be  restrained  from  in- 
termeddling with  the  partnership  assets,  and  from  signing 
or  using  the  name  or  style  of  the  firm  of  "  W.  T.  Sargant  & 
Son,"  and  from  trading  or  dealing  in  or  under  that  name  or 
style.  On  the  7th  of  January  the  plaintiffs  gave  notice  of 
motion  for  the  11th  of  January  asking  the  appointment  of 
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William  Thomas  Sargant,  or  some  other  fit  and  proper  per- 
son as  receiver,  without  salary,  but  on  giving  proper  se- 
curity, and  for  an  injunction  according  to  the  terms  of  the 
writ. 

*0n  the  8th  of  January  the  defendant  gave  notice  [601 
of  motion  for  the  same  day  to  restrain  the  plaintiffs  from  pos- 
sessing themselves  of  or  interfering  with  the  partnership 
assets,  and  trading  under  the  partnership,  style,  or  firm  ; 
and  for  the  appoint?nent  of  a  receiver. 

It  appeared  that  the  plaintiffs  and  defendant  had  carried 
on  business  as  colonial  and  metal  brokers  in  London.  The 
business  was  founded  by  the  plaintiff  William  Thomas  Sar- 
gant. The  defendant  was  originally  an  office  boy,  and  after- 
wards a  clerk  of  William  Thomas  Sargant,  and  in  1864  he 
.became  his  partner,  and  afterwards  his  son-in-law.  No 
articles  of  partnership  were  signed.  The  defendant  claimed 
to  be  entitled  to  one-iourth  of  the  capital  and  profits. 

About  May,  1874,  the  defendant  became  seriously  ill,  and 
had  not  since  been  able  to  attend  to  business.  On  the  31st 
of  December,  1875,  the  plaintiffs  served  on  the  defendant  a 
notice  of  dissolution  of  the  partnership. 

In  carrying  on  the  business  of  the  firm,  it  was  necessary 
to  obtain  loans  from  bankers  and  others  upon  personal 
credit. 

Chitty^  Q.C.  iOrossley  with  him),  brought  on  the  defen- 
dant's motion,  and  submitted  that,  although,  under  the  old 
pi-actice,  a  defendant  could  not  have  made  such  a  motion,  any 
party  to  the  cause  was  now  entitled  to  do  so  under  the  Rules 
of  Court,  1875,  Order  LIT,  rule  4.  He  objected  to  the  ap- 
pointment of  the  plaintiff  William  Thomas  Sargant  as 
receiver,  on  the  ground  that  the  plaintiffs  would  thereby  be 
enabled  to  acquire  the  whole  good-will  of  the  business. 

Cookson,  Q.C.  (TT.  D,  Rawlins  with  him),  for  the  plain- 
tiffs, submitted  that  the  defendant's  motion  was  improper, 
notice  not  having  been  given  until  after  the  plaintiffs  had 
served  notice  of  ipotion.  He  asked  that  an  order  might  be 
made  on  the  plaintiffs'  motion  appointing  William  Thomas 
Sargant  receiver  and  manager.  It  was  necessarv  for  a  per- 
son carrying  on  a  business  of  this  sort  to  pledge  nis  personal 
credif,  and  there  was  little  likelihood  of  a  stranger  being 
found  who  would  do  this. 

*jEflSEL,  M.R.:  I  have  no  doubt  the  proper  order  [602 
to  make  on  these  motions  is  an  order  for  a  receiver.  It  is 
the  first  instance  of  an  application,  under  the  4th  rule  of  the 
62d  Order,  by  the  defendant  before  judgment ;  but  I  have 
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no  doubt  of  the  jurisdiction  of  the  court,  and  that  it  was 
intended  to  confer  that  jurisdiction  in  a  proper  case.  In  an 
ordinary  suit  for  taking  the  accounts  of  a  dissolved  part- 
nership it  was  a  mere  accident  who  filed  the  first  bill  under 
the  old  practice,  and  it  is  a  mere  accident  who  issues  the 
first  writ  under  the  new.  Both  parties  are  competent  to  go 
to  law ;  one  may  do  it  the  day  before  the  other ;  but  there  is 
no  reason  why  the  preliminary  form  of  serving  a  writ  should 
be  made  a  matter  of  necessity,  or  why  the  defendant  to  the 
first  writ  may  not,  without  serving  a  second,  move  himself ; 
and  I,  for  one,  am  by  no  means  desirous  of  discouraging  an 
application  by  a  defendant  in  such  a  suit  as  this  without 
compelling  him  to  go  through  the  formality  of  issuing  a 
writ  himself.  Therefore  I  thmk  the  defendant's  motion  is 
regular  in  form  and  not  inconvenient  in  practice. 

It  is  quite  true  that  in  this  instance  the  plaintiffs  gave  a 
notice  of  motion,  but  as  each  party  had  a  right  to  be  plain- 
tiff for  the  purpose  of  taking  tliese  accounts  and  winding  up 
the  partnership,  it  did  not  at  all  follow  the  defendant  was 
bound  to  rely  on  the  plaintiffs  bringing  on  their  motion,  and 
was  not  entitled  to  give  a  cross  motion.  I  think  the  right 
course  to  pursue  will  be  to  make  one  order  on  both  motions 
for  a  receiver.  According  to  my  general  rule,  I  shall  give 
the  carriage  of  that  order  to  the  plaintiffs,  as  being  those 
who  first  instituted  the  proceedings,  putting  them  in  the 
same  position  as  if  the  defendant  had  issued  a  writ  the  day 
after ;  and  the  defendant  cannot  ask  to  be  in  a  better  posi- 
tion than  that. 

The  only  other  points  remaining  are,  whether  I  shall  or 
shall  not  give  leave  to  the  plaintiffs  to  carry  on  the  business 
until  the  appointment  of  a  receiver — of  course  if  I  give  that, 
it  must  be  upon  their  undertaking  to  proceed  with  all  pos- 
sible speed  to  obtain  the  appointment — and  whether  I  shall 
give  leave  also  to  the  senior  plaintiff  to  propose  himself  as 
603]  receiver.  The  general  rule  is  to  *do  neither  of  these 
things  if  opposed ;  ana  this  being  a  family  case,  both  are 
opposed.  Now  it  appears  to  me  that  {he  nature  of  this 
business  is  exceptional  in  this  sense,  that  it  is  one  of  the  class 
of  businesses  which  I  may  call  personal  businesses.  The 
business  of  a  professional  man  is  also  personal.  A  broker's 
business  of  this  kind  depends,  no  doubt,  on  the  individual 
carrying  it  on  to  a  much  greater  extent  than  an  ordinary 
mercantile  business  or  shop-keeping  business.  Of  course  it 
is  not  purely  personal,  any  more  than  the  business  of  a 
solicitor  is  purely  personal  in  the  sense  that  you  cannot  in- 
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troduce  people  into  it,  or  tliat  you  may  not  have  a  good- will. 
There  may  be  some  good-will  belonging  to  it,  but  there  is 
not  likely  to  be  a  great  deal,  considering  the  nature  of  the 
business. 

Then  the  mischief,  it  appears  to  me,  of  allowing  the  busi- 
ness to  be  carried  on  is  much  smaller  than  that  of  destroy- 
ing it,  which  I  should  do  by  ordering  its  cessation  until  a 
receiver  was  appointed.  A  business  of  this  kind  cannot  be 
allowed  to  stop  even  for  a  day.  On  that  point,  therefore,  I 
think  there  should  have  been  no  opposition,  and  I  shall 
give  leave  to  the  plaintiffs  to  carry  on  the  business.  Of 
course,  in  carrying  it  on,  they  must  carry  it  on  for  the  pur- 
pose of  winding  it  up,  and  must  not  pledge  the  defendant's 
credit. 

As  regards  giving  liberty  to  the  senior  plaintiff  to  pro- 
pose himself  as  receiver  without  salary  and  giving  security, 
it  appears  to  me  a  case  in  which  I  ought  to  give  that  leave. 
It  seems  the  plaintiffs  are  entitled  on  the  undisputed  figures 
to  rather  more  than  three-fourths  of  the  capital :  they  are 
entitled  either  to  three- fourths  or  four-fifths  of  tne  profit ; 
and  they  are  the  original  owners  of  the  business,  who  have 
been  carrying  it  on  without  any  substantial  interference  on 
the  part  of  the  defendant  for  upwards  of  a  year.  It  ap- 
pears that  the  defendant  was  unable  through  ill  health  to 
attend  to  business,  but  that  does  not  at  all  affect  the  fact 
that  they  are  the  persons  who  carried  it  on.  It  appears  to 
me  that  any  danger  as  to  the  good- will  is  utterly  visionary, 
because,  in  fact  and  in  substance,  brokers  in  the  position  of 
the  plaintiffs  have  acquired  by  these  means — not  assuming 
any  illegitimate  means — whatever  good-will  there  may  be  ; 
and,  although  there  might  be  some  small  sum  on  *ac-  [604 
count  of  good-will,  I  cannot  help  seeing  that  allowing  the 
senior  plaintiff  to  be  receiver  will  not  seriously  affect  the 
position  of  the  defendant  as  regards  that  point.  On  the 
other  hand,  if  I  dejjrive  the  plaintiff  of  the  opi)ortunity  of 
being  receiver,  I  might  inflict'  most  serious  injury  on  the 
business.  It  has  been  verified  by  affidavit,  and  it  is  a  fact 
so  well  known  that  I  might  almost  take  judicial  notice  of 
it,  that  brokers  in  this  class  of  business  cannot  carry  on 
the  business  at  all  without  pledging  their  personal  credit  to 
their  bankers.  You  cannot  get  an- indifferent  person  or 
receiver  to  take  such  an  onerous  duty  upon  himself.  The 
only  person  willing  to  undertake  it  would  be,  no  doubt,  a 
person  largely  interested  in  the  success  of  the  business, 
which  the  senior  plaintiff  is.  I  think,  therefore,  there  are 
in  this  case  sufficient  grounds  for  making  an  exception  to 
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the  general  rule,  and  I  shall  give  the  senior  plaintiff  liberty 
to  propose  himself  as  receiver. 

Solicitors :   Bolton^  Rohbins  &  Busk ;  Car^  Bannister^ 
Davidson  &  Morriss. 

People  t>.  Third  Av.,  etc.,  50  How.    Ins.    Co.,    MS.,   Westbrook,   J.,    Sp. 
Pr.,   22.     See  McArdle  v,  Barney,  60    Term. 
How.  Pr.,  97 ;  Matter  of  Atlantic  Ufe 


[1  Chancery  Division,  605.] 
M.R.,  Jan.  13,  1876. 

605]  *CouRT  V.  Buckland. 

[1876    C.     187.] 

WVl— Trust  for  Sale  of  Heal  and  PerMnal  EstaU —Proceeds  of  Sale  of  Real  EstaU 
included  in  Gift  of  IteisidMary  Personal  Estate. 

Testator,  by  his  will,  made  in  1872,  after  certain  legacies,  devised  his  real  estate 
and  bequeathed  the  residue  of  his  personal  estate  to  trustees  upon  trust  to  sell,  and 
to  dispose  of  the  net  moneys  to  arise  from  such  real  and  residuary  personal  estate 
(after  payment  of  his  debts,  funeral  and  testamentary  expenses  and  legacies),  "  ac- 
cording to  the  trusts  thereinafter  declared  concerning'  the  same,**  with  a  discretion- 
ary power  for  the  trustees  to  postpone  the  sale,  and  let  and  manage  his  unsold  real 
estate,  and  with  a  declaration  that  the  unsold  real  estate  and  outstanding  personal 
estate  should  be  subject  to  the  trusts  thereinafter  declared  concerning  the  said  net 
moneys,  and  that  the  rents  thereof  should  be  annual  income  for  the  purpose  of  the 
same  trusts,  and  such  real  estate  should  be  considered  as  converted  in  equity.  And 
he  directed  his  trustees  to  stand  possessed  of  the  net  moneys  to  arise  as  aforesaid 
upon  trust  to  pay  an  annuity,  and  subject  thereto,  and  to  the  payment  of  his  debts, 
legacies,  funeral  and  testamentary  expenses,  to  stand  possessed  of  his  "  residuary 
personal  estate"  upon  trust  as  to  one  moiety  for  his  son  absolutely,  and  as  to  the 
other  moiety,  for  his  daughter  for  her  life,  with  remainder  for  her  children  : 

Held^  that  though  there  was  no  express  direction  as  to  the  proceeds  of  the  sale 
of  the  real  estate,  they  did  not  go  to  the  heir-at-law,  but  were  included  in  the  trusts 
of  the  residuary  personal  estate. 

John  Buokland,  the  testator  in  the  clause,  by  his  will, 
dated  the  15th  of  November,  1872,  appointed  the  plaintiffs, 
John  Court  and  Herbert  Monckton,  to  be  trustees  and  ex- 
ecutors of  his  will,  and  after  certain  pecuniary  and  other 
legacies,  and  a  devise  of  his  trust  estates  to  his  trustees, 
proceeded  as  follows : 

"  I  devise  all  the  real  estate  to  which  I  shall  be  entitled 
at  ray  decease  (except  estates  vested  in  me  as  trustee  or 
606]  mortgagee),  and  *I  bequeath  the  residue  of  the  per- 
sonal estate  to  which  I  shall  be  then  entitled  unto  and  to 
the  use  of  my  said  trustees,  their  heirs,  executors,  adminis- 
trators and  assigns,  respectively,  upon  trust  to  sell  my  said 
real  estate  and  so  much  of  my  said  residuary  personal  es- 
tate as  shall  be  of  a  salable  nature,  and  to  get  in  the  rest 
of  my  residuary  personal  estate,  and  to  dispose  of  the  net 
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moneys  to  arise  from  such  real  and  residuary  personal  es- 
tate (after  payment  of  my  just  debts  and  funeral  and  testa- 
mentary expenses  and  legacies,  and  the  expenses  incident 
to  the  execution  of  the  preceding  trust)  according  to  the 
trusts  hereinafter  declared  concerning  the  same :  Neverthe- 
less, I  give  to  my  said  trustees  discretionary  power  to  post- 
pone for  such  period  as  to  tliem  shall  seem  expedient  the 
sale  of  all  or  any  part  of  my  real  estate,  and  the  getting  in, 
sale,  or  conversion  of  such  parts  of  my  residuary  personal 
estate  as  shall  consist  of  stocks,  funds,  securities,  shares  in 
societies,  companies  or  institutions,  or  other  pecuniary 
investments  or  any  description  whatsoever  ;  and  also  to  let 
from  year  to  year,  or  for  any  term  not  exceeding  seven 
years  in  possession,  at  the  best  rent,  and  to  insure,  repair, 
and  manage,  at  their  discretion,  the  unsold  real  estate  :  But 
I  declare  that,  from  the  time  of  my  decease,  the  unsold  real 
and  outstanding  personal  estate  shall  be  subject  to  the 
trusts  hereinafter  declared  concerning  th6  said  net  moneys, 
and  the  rents,  interest  and  yearly  produce  thereof  shall  be 
deemed  annual  income  for  the  purposes  of  the  same  trusts, 
and  such  real  estate  shall  be  transmissible  as  personal  es- 
tate, and  be  considered  as  converted  in  equity." 

The  testator  then  directed  his  said  trustees  to  stand  pos- 
sessed of  the  net  moneys  to  arise  as  aforesaid  upon  trust,  in 
the  first  place,  to  appropriate  a  sufficient  sum  as  a  fund, 
and  invest  the  same  so  as  to  produce  an  annuity  of  £100, 
to  be  payable  during  the  life  of  his  wife  ;  and  he  declared 
that  after  her  death  the  same  should  sink  into  and  form 
part  of  his  residuary  personal  estate;  and  subject  to  the 
said  annuity,  and  to  the  payment  of  his  debts,  legacies  and 
funeral  and  testamentary  expenses,  he  directed  his  trustees 
to  stand  possessed  of  his  residuary  personal  estate  in  trust, 
as  to  one  moiety,  for  his  son  James  Buckland,  and,  as  to 
the  other  moiety,  for  the  separate  use  of  his  daughter 
Emma,  the  wife  of  Henry  Noakes,  for  her  life,  for  her 
separate  use,  and  after  her  decease,  for  *her  chil-  [607 
dren,  as  she  should  appoint,  and  in  default  of  appointment, 
for  her  children  as  therein  mentioned. 

The  testator  died  on  the  28th  of  April,  1874  ;  his  said  wife 
and  his  son  James  Buckland  having  died  in  his  lifetime. 

James  Buckland,  the  son^  died  intestate,  and  leaving  a 
widow,  to  whom  letters  of  administration  to  his  estate  were 
granted,  and  a  son,  James  Robert  Buckland  (who  was  heir- 
at-law  of  the  testator),  and  other  children  him  surviving. 

The  suit  was  instituted  by  the  trustees  against  the  widow 
and  children  of  James  Buckland,  the  son,  and  Emma 
16  Eng.  Rep.  83 
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Noakes  and  her  husband  and  children,  as  defendants.  The 
bill  pmyed  tljat  it  might  be  declared  whether,  upon  the  true 
construction  of  the  will,  the  proceeds  of  the  sale  of  the  real 
estate  were  included  in  the  directions  contained  in  the  will 
as  to  the  ultimate  trusts  of  the  testator's  residuary  per- 
sonal estate. 

O.  W,  Collins^  for  the  plaintiffs. 

Rigby,  for  the  widow  and  younger  children  of  James 
Buckland  the  son,  contended  that  upon  the  true  construc- 
tion of  the  will  the  proceeds  of  the  sale  .of  the  testator's 
re^l  estate  fell  into  and  formed  part  of  the  residuary  per- 
sonal estate,  as  in  Spencer  v.  Wilson  (*). 

E.  Cutler^  for  Emma  Noakes  and  her  children,  supported 
the  same  contention. 

O.  0,  Edwards^  for  James  Robert  Buckland :  In  this 
will  there  is  not  an  absolute  trust  for  conversion  of  the  real 
estate,  but  only  subject  to  the  payment  of  the  testator's 
debts,  funeral  and  testamentary  expenses,  and  legacies. 
The  result,  therefore,  is,  that  so  far  as  the  proceeds  of  the 
sale  of  the  real  estate  are  not  required  for  the  above  pur- 
poses, there  is  an  intestacy,  and  the  heir  is  entitled: 
Amphlett  v.  Parke  ('). 

Jessel,  M.R.:  The  question  I  have  to  determine  is 
whether,  on  a  perusal  of  the  whole  will  of  this  testator,  I 
608]  ought  to  come  to  the  conclusion  *that  he  has  disposed 
of  the  proceeds  of  the  sale  of  his  real  estate,  or  that  he  has 
died  intestate  with  regard  to  his  real  estate.  If  I  am  to  come 
to  the  latter  conclusion,  it  is  difficult  to  understand  why  he 
has  given  all  these  directions  with  regard  to  his  real  estate. 
He  has  directed  it  to  be  sold  by  his  trustees.  He  has 
directed  that,  until  sale,  it  shall  be  subject  to  "  the  trusts 
hereinafter  declared"  concerning  the  net  moneys  arising 
from  the  sale  of  the  real  estate  and  the  personal  estate  ;  that 
the  income — that  is,  the  rents,  interest,  and  yearly  produce 
— shall  be  deemed  annual  income  for  the  purpose  of  the 
same  trusts,  it  being  alleged  by  the  heir-at-law  that  there 
are  no  such  trusts  ;  and  that  such  real  estate  shall  be  trans- 
missible as  personal  estate,  and  shall  be  considered  as  con- 
verted in  equity.  Then  he  directs,  out  of  the  net  moneys, 
provision  to  be  made  for  an  annuity,  and  afterwards  he 
gives  his  residuary  personal  estate  subject  to  the  annuity, 
debts,  and  legacies,  and  there  the  will  ends. 

What  possible  object  could  he  have  had  in  so  directing 
the  disposition  of  his  real  estate  ?  There  is  no  trust  to  pay 
the  debts  and  legacies  out  of  the  real  estate,  because  the 

(»)  Law  Rep.,  16  Eq.,  501.  0»)  2  Russ.  <&  My.,  221. 
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words  used  are  ''after  payment,"  which  is  a  mere  charge; 
and,  therefore,  the  whole  effect  of  the  will,  according  to  the 
contention  advocated  by  the  heir-at-law,  would  be  to  charge 
the  debts  and  legacies  on  the  real  estate  as  a  subsidiary  fund 
in  aid  of  the  personal  estate,  if  the  personal  estate  proved 
deficient — a  charge  not  necessary  according  to  law  now, 
but  still  having  some  meaning,  though  a  very  little  meaning, 
inasmuch  as  the  trustees  must  have  paid  the  debts  even 
without  express  direction,  the  will  being  dated  in  the  year 
1872.  But  what  would  be  the  effect  of  it?  The  effect  of  it 
would  be  to  make  a  provision  for  the  personal  estate  proving 
deficient.  How  is  that  consistent  with  a  beneficial  gift  to 
the  testator's  only  children  of  the  residuary  personal  estate  ? 
It  is  not  reasonable  to  attribute  to  the  testator  an  intention 
to  charge  his  real  estate  in  aid  of  his  personal  estate  after 
he  had  shown  that  he  contemplated  there  being  a  residue  of 

?Brsonal  estate  for  the  benefit  of  his  son  and  daughter, 
herefore  it  appears  to  me  that  it  is  not  a  rational  construc- 
tion of  the  will  to  assume  that  the  directions  as  to  the  sale 
of  the  real  estate  were  put  in  merely  for  the  purpose  of  pro- 
viding for  the  personal  estate  proving  deficient. 

*I  now  come  to  the  second  set  of  provisions.  As  [609 
regards  debts  and  legacies,  if  charged  on  real  estate,  it  is  im- 
material whether  the  income  of  the  testator's  real  estate  is  to 
be  treated  as  income  or  as  capital.  The  provision,  therefore, 
for  treating  the  rents  of  the  real  estate  while  unsold  in  the 
same  manner  as  the  income  of  the  net  moneys  to  arise  from 
his  real  and  residuary  personal  estate,  could  have  no  mean- 
ing at  all  upon  the  theory  of  the  heir-at-law.  It  has  a  very 
manifest  and  obvious  meaning  if  it  is  meant  that  some  one 
is  to  take  the  income  beneficially,  because  it  excludes  the 
rule  which  we  are  all  familiar  with,  under  which  the  bene- 
ficiaries do  not  take  the  actual  income,  l^ut  an  income  ascer- 
tained upon  the  principle  of  converting  the  whole  estate 
into  money  and  investing  it  in  consols. 

Then,  again,  it  may  be  urged  on  behalf  of  those  who  con- 
tend against  an  intestacy  that  it  is  not  very  likely  that  a 
testator  who  has  given  to  his  trustees  a  mixed  fund  of  real 
and  personal  estate  for  the  payment  of  debts  and  legacies, 
and  an  annuity,  and  has  then  given  his  residuary  personal 
estate  in  trust  for  his  children,  should  intend  to  die  intestate 
as  regards  his  real  estate.  He  certainly  has  taken  a  great 
deal  of  trouble  to  die  intestate,  if  such  was  his  intention, 
as  regards  his  real  estate.  But  the  difficulty  does  not 
stop  there.  When  I  look  at  the  words  of  the  will,  I  think 
they  are  open,  in  the  very  wording  of  the  gift,  to  two  con- 
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structions.  " Residuary  personal  estate"  in  this  will  does 
not  mean  the  strict  residue,  but  it  means  the  residue  after 
taking  out  of  the  personal  estate  certain  objects  which  are 
specitically  given.  The  trust  is  to  sell  the  real,  and  so 
much  of  the  residuary  personal  estate  as  shall  be  of  a  salable 
nature,  for  tlie  payment  of  debts  and  legacies.  The  real 
estate  and  residuary  personal  estate  include,  if  I  may  call 
it  so,  the  debts  and  legacies,  or  rather  the  fund  which  is  to 
be  applied  in  payment  of  debts  and  legacies. 

In  the  final  clause  the  testator  directs  his  trustees  to  stand 
possessed  of  his  residuary  personal  estate,  subject  to  the 
annuitv  and  to  the  payment  of  his  debts  and  legacies,  and 
funeral  and  testamentary  expenses.  Therefore  what  he  has 
given  under  the  words  "residuary  personal  estate"  is,  in 
fact,  the  whole  estate  after  taking  out  the  legacies  mentioned 
in  the  first  part  of  the  will.  And,  unless  tne  trusts  of  the 
610]  residuary  personal  estate  are  *the  trusts  referred  to 
in  the  clause  I  am  about  to  read,  there  are*  no  such  trusts 
at  all.  He  says,  *'to  dispose  of  the  net  moneys  to  arise 
from  such  real  and  residuary  personal  estate  (after  pajnnent 
of  my  just  debts  and  funeral  and  testamentary  expenses  and 
legacies,  and  the  expenses  incident  to  the  execution  of  the 
preceding  trust)  according  to  the  trusts  hereinafter  declared 
concerning  the  same."  The  word  "same"  may,  gram- 
matically, refer  to  more  than  one  antecedent.  It  would, 
perhaps,  more  naturally  refer  to  "net  moneys,"  but  the 
answer  is,  that  there  is  no  such  declaration  at  all,  except 
for  the  payment  of  the  annuity,  to  be  found  in  the  will,  be- 
cause the  final  gift  is  not  a  gift  of  the  net  moneys  in  words, 
but  of  the  residuary  personal  estate,  which  does  not  answer 
the  description  of  net  moneys,  for  they  were  to  arise  from 
the  real  as  well  as  the  personal  estate  On  the  other  hand, 
if  you  read  "same"  to  refer  to  the  last  antecedent,  "residu- 
ary personal  estate,"  you  do  find  trusts,  which  are  the  only 
trusts  which  dispose  of  the  property  to  any  person  bene- 
ficially. The  sentence  would  thus  read,  "to  dispose  of  the 
net  moneys  to  arise  from  my  real  and  residuary  personal 
estate  (subject  to  the  payment  of  my  just  debts,  and  so  on), 
according  to  the  trusts  hereinafter  declared  concerning  my 
residuary  personal  estate."  That  seems  to  me  to  be,  on  the 
context,  a  permissible  reading. 

There  is  only  one  more  observation  that  I  have  to  make. 
The  testator  directs  that,  until  the  sale,  the  real  estate  shall 
be  transmissible  as  personal  estate,  and  be  considered  as 
converted  in  equity.  That  has  absolutely  no  meaning  at  all, 
unless  there  is  a  disposal  of  the  proceeds  of  sale  of  the  real 
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estate ;  for,  as  was  decided  previously  to,  and  was  recognized 
by  Lord  Brougham  in,  the  case  of  Amphlett  v.  Parke  Q, 
the  mere  direction  that  the  proceeds  of  sale  shall  be- consid- 
ered as  personal  estate  does  not  prevent  the  heir-at-law 
taking.  Another  interpretation  appears  to  me  to  be  at  least 
equally  admissible,  namely,  that  wnen  the  testator  directs 
the  proceeds  of  sale  of  his  real  estate  to  be  considered  as 
personal  estate,  he  means  that  the  proceeds,  shall  go  to 
iiis  next  of  kin.  But,  according  to  the  cases,  unless  he 
actually  says  so,  there  will  not  be  enough  to  displace  the 
heir-at-law.  According  to  the  argument  for  the  heir-at-law, 
these  words  are  absolutely  useless ;  *but,  according  [611 
to  the  argument  on  the  other  side,  they  are  most  useful,  be- 
cause in  case  the  son  should  die  before  the  real  estate  was 
converted,  or  in  case  the  daughter's  children  should  die 
before  the  real  estate  was  converted,  the  property  would 
then  go  to  the  person  who  would  take  the  personal  estate, 
and  not  to  their  respective  heirs-at-law. 

It  appears  to  me,  therefore,  looking  at  the  various  details 
which  I  have  mentioned,  that  the  intention  of  the  testator 
was  to  give  not  merely  his  residuary  personal  estate,  but 
the  net  proceeds  of  sale  of  his  real  estate,  to  the  same  per- 
sons, and  I  shall  so  declare. 

Solicitors:  Monckton^  Long&  Co.^  agents  for  Moncktoriy 
Son  &  Tathamy  Maidstone;  Kingsford^  Dorman  &  Kings^ 
fordj  agents  for  Beale,  Hoar  &  Beale^  Maidstone. 

(1)  2  Rus8.  A  My.,  221. 
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Winding-up — Acceptance  of  Bills — AfferU — Lien  upon  Goods, 

A  company  employed  an  agent  for  the  sale  of  goods  in  a  shop  taken  for  that  pnr- 
pose.  The  agent  was  to  be  paid  a  commission  on  the  sale,  and  he  was  to  accept  Dills 
for  the  company  for  such  a  reasonable  amount  as  was  represented  by  the  goods  on 
his  premises:  and  if  on  the  bills  arriving  at  maturity  the  agent  had  not  sufficient  funds 
in-  his  hands  to  meet  the  bills,  the  comnany  were  to  make  good  the  difference. 

The  company  failed  and  was  wound  up,  and  at  that  time  a  bill  accepted  by  the 
agent  had  not  arrived  at  maturity : 

Il^d,  that  the  agent  had  a  lien  upon  the  goods  in  his  hands  for  the  amount  of 
the  bUl. 

Tnia  was  a  motion  on  behalf  of  Henry  Welsford,  one  of 
the  agents  of  the  Pavy's  Patent  Felted  Fabric  Company, 
that  tne  sum  of  £200  might  be  provided  out  of  the  assets  of 
the  company  for  the  purpose  of  taking  up  a  bill  of  exchange, 
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dated  the  11th  of  August,  1875,  drawn  by  the  company  and 
accepted  by  Welsford,  payable  on  the  14th  of  December, 
1875. 

Mr.  Welsford  was  appointed  an  agent  of  the  company  in 
June,  1874,  when  a  shop  was  taken  by  him  in  the  High  Street, 
Exeter,  for  the  sale  of  the  company's  goods;  and  it  was 
agreed  between  Welsford  and  the  company  that  the  rent  of 
the  shop  should  be  paid  by  the  company,  not  to  exceed  £90 
per  annum  ;  that  Welsford  should  receive  25  per  cent,  com- 
mission on  all  goods  sold  by  him  with  credit,  and  dO  per 
cent,  on  all  casn  sales ;  and  one  of  the  terms  upon  which 
Mr.  Welsford  was  appointed  an  agent  of  the  company  was 
that  the  company  should  be  at  liberty  to  draw  bills  of  ex- 
change upon  him  from  time  to  time,  for  such  a  reasonable 
amount  as  was  represented  by  the  goods  in  his  premises,  and 
that  should  he  not  have  sufficient  funds  in  hand  to  meet  the 
bills  when  due,  the  company  undertook  to  remit  the  amount 
to  make  up  any  such  deficiency.  In  pursuance  of  this  ar- 
rangement, the  before-mentioned  bill  of  exchange  for  £200 
was  drawn  by  the  company  upon  Welsford,  and  accepted 
by  him  on  the  11th  of  August,  payable  on  the  14th  of  Decem- 
ber, 1875.  A  petition  to  wind  up  the  company  was  presented 
on  the  25th  of  August,  and  the  winding-up  order  was  made 
on  the  5th  of  November. 

632]  *0n  the  6th  and  the  13th  of  September,  1875,  Mr. 
Welsford  wrote  to  Mr.  J.  Copestick,  the  deputy-manager  of 
the  company,  and  Mr.  Griffiths,  the  secretary  of  the  company, 
inquiring  as  to  what  provision  the  company  would  make  for 
payment  of  the  bill  then  accruing,  and  also  for  the  rent  com- 
ing due  at  Michaelmas,  1875. 

In  reply  to  these  letters,  Mr.  F.  Maynard,  who  had  been 
appointed  the  official  liquidator  in  the  winding-up  of  the 
company,  wrote  to  Mr.  Welsford  on  the  14th  of  September,  on 
behalf  of  himself  and  his  co-liquidator,  to  the  following  effect: 
''  The  company  is  in  liquidation,  and  we  are  sorry  we  are  un- 
able to  pay  the  accounts,  or  make  any  provision  for  the  bill 
to  which  you  allude.  If  you  have  become  liable  for  them, 
as  it  appears  to  us  that  you  have,  we  recommend  you  to  pay 
them,  so  as  to  avoid  unpleasantness.  With  regard  to  tlie 
goods  you  have  on  hand,  we  authorize  you  to  sell  them  to 
the  best  advantage  you  can,  leaving  it  to  be  decided  by 
the  court  whether  or  not  you  will  be  entitled  to  appropriate 
the  .proceeds  to  recoup  yourself,  or  whether  that  will  form 
part  of  the  general  assets  of  the  company." 

Upon  receiving  several  other  accounts  due  by  the  company, 
Mr.  Welsford  again  wrote  to  the  liquidators  for  information 
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as  to  how  he  should  proceed,  and  having  received  no  answer, 
he  subsequently  advertised  for  sale  by  auction  the  whole 
of  the  goods  belonging  to  the  company,  and  the  sale  took 
place  on  the  22d  of  September.  In  the  meantime  an  ap- 
plication was  made  by  the  official  liquidator  to  Vice-Chan- 
cellor  Bacon,  the  vacation  judge,  for  an  injunction  to  restrain 
the  sale ;  and  an  order  to  that  effect  having  been  made,  a 
telegram  was  sent  to  the  auctioneer  to  stop  the  sale,  which 
was  then  proceeding.  The  sale  was  consequently  stopped, 
after  goods  to  the  value  of  £128  9^.  6d.  had  been  sold. 

The  remaining  goods  were  then  taken  possession  of  by  the 
liquidators,  and  were  subsequently  sold  oy  them,  by  private 
contract,  for  the  sum  of  £125,  and  were  resold  by  the  pur- 
chaser, by  auction,  for  £240. 

Glasse^  Q.C.,  and  Begg^  for  AVelsford : 

This  question  arises  in  the  winding-up  fit  the  company. 
Welsford  was  their  agent  for  the  sale  of  goods  upon  com- 
mission, and  it  *was  arranged  that  he  should  accept  [633 
bills  for  the  company,  but  it  was  distinctly  stated  that  the 
bills  should  not  exceed  the  amount  of  goods  in  his  posses- 
sion ;  and  if  the  amount  of  proceeds  should  not  be  suffi- 
cient to  meet  the  bills,  the  company  were  to  supply  him 
with  the  necessary  funds  to  cover  the  acceptances.  This 
understanding  amounted  to  a  lien  upon  the'goods  in  the 
hands  of  Welsford,  and  he  is  now  entitled  to  be  paid  out  of 
the  proceeds  derived  from  the  sale  of  the  goods. 

HigginSy  Q.C.,  and  W,  Barber ^  tor  the  official  liquidator: 
There  was  no  contract  or  agreement  by  the  company  with 
Welsford  which  could  entitle  him  to  any  specific  lien  upon 
the  goods.  He  was  only  an  agent  for  the  sale  of  goods,  and 
on  the  credit  of  his  agency  he  was  induced  to  accept  bills. 
This  cannot  be  construed  into  a  payment  for  the  goods. 
The  utmost  it  could  amount  to  would  be  a  mortgage  of  the 
goods  to  the  agent,  and  in  that  case  the  mortgage  would  be 
void  for  want  of  registration.  The  Companies  Act  of  1862 
(25  &  26  Vict.  c.  89)  enacts,  by  the  43d  section,  that  every 
company  shall  keep  a  register  of  all  mortgages  and  charges 
affecting  their  property,  and  an  omission  to  make  such 
registry  subjects  the  directors  to  a  fine  of  £50.  This  enact- 
ment IS  a  protection  to  the  creditors,  for  otherwise,  by  a 
secret  arrangement  with  their  agents,  companies  might  charge 
all  their  property,  and  thus  defraud  their  creditors.  The 
decision  in  in  re  Wynn  Hall  Coal  Oompany  (*)  wa^  to  this 
effect ;  and  the  case  of  In  re  General  Provident  Insurance 
Company  {^)  is  a  distinct  authority  for  the  proposition  that 

(')  Law  Rep.,  10  Eq.,  616.  O  17  W.  R.,  514. 
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where  the  goods  of  a  company  are  mortgaged  the  terms  of 
the  act  must  be  strictly  complied  with.  This  was  a  charge 
which,  being  unregistered,  could  not  be  set  up  against  the 
creditors  of  the  company.  The  goods  in  the  hands  of  the 
agent,  in  fact,  represented  the  called-up  capital  of  the 
company. 

Malins,  V.C.  :  A  very  important  point  of  law  is  raised  in 
this  case,  but  I  have  no  doubt  whatever  as  to  how  it  should 
be  decided. 

634]  *This  company  was  formed  for  the  production  of 
felted  articles,  and  they  agreed  to  appoint  Mr.  Welsford 
their  agent  at  Exeter  for  the  sale  of  articles  manufactured  by 
the  company.  The  agencv  was  settled  upon  this  basis :  that 
Welsford  was  to  open  a  shop  in  the  High  Street,  the  rent  of 
which,  not  exceeding  £90,  was  to  be  paid  by  the  company. 
Upon  all  goods  sold  for  cash  he  was  to  receive  a  commission 
of  £30  per  cent.,  and  upon  goods  sold  for  credit  he  was  to 
have  25  per  cent. 

Welsford  was  also  induced  to  accept  bills  for  the  com- 
pany from  time  to  time  for  such  a  reasonable  amount  as  was 
represented  by  the  goods  in  his  hands  ;  and  it  was  distinctly 
stated  that  should  he  not  have  sufficient  funds  in  hand  to 
meet  the  bills  when  due,  the  company  would  remit  the 
amount  to  make  up  any  such  deficiency. 

In  this  state  of  things  Mr.  Welsford,  on  the  11th  of  August, 
accepted  a  bill  drawn  upon  him  by  the  company  for  £200, 
which  would  become  due  on  the  14th  of  December ;  but  be- 
fore the  bill  arrived  at  maturity  the  company  came  to  be 
wound  up  under  an  order  dated  the  5th  of  November.  The 
bill,  then,  having  arrived  at  maturity,  the  question  arises 
whether  Welsford  is  entitled  to  be  paid  the  amount  of  the 
bill  out  of  the  proceeds  of  the  sale  of  the  goods  of  the  com- 
pany in  the  possession  of  Welsford,  or  whether  he  is  to 
stand  as  a  general  creditor  of  the  company,  and  sq  come  in 
under  the  winding-up  and  receive  an  equal  dividend  with 
the  rest  of  the  creditors.  I  think  it  clear  that  he  is  enti- 
tled to  be  paid  out  of  the  goods  in  his  possession. 

When  a  man  receives  goods  from  an  ordinary  tradesman, 
and  gives  a  check  in  payment  for  them,  then,  as  soon  as  the 
check  is  paid,  the  goods  are  paid  for ;  but  if,  by  arrange- 
ment, he  gives  a  promissory  note  in  payment  for  the  goods 
instead  of  a  checK,  still  the  transaction  is  in  the  same  posi- 
tion, ani  as  soon  as  the  promissory  note  is  honored  the 
goods  are  paid  for  ;  consequently,  when  the  bill  was  honored 
tlie  goods  were  paid  for.  Could  it  be  contended  that  the 
company,  after  this,  could  have  gone  to  the  house  and  taken 
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out  of  Welsford's  possession  the  goods  he  had  paid  fori 
He  would  have  said!,  "I  have  goods  of  yours  in  my  posses- 
sion, and  you  cannot  take  them  away  without  paying  me 
the  amount  of  the  bill  which  I  have  accepted.*'  If  they 
had  persisted,  he  might  *have  come  to  this  court,  [635 
and  would  certainly  have  been  entitled  to  an  injunction  to 
restrain  the  company  from  removing  the  goods.  The  result 
is,  then,  that  he  nas  paid  for  the  goods,  and  no  doctrine  of 
agent  and  principal  could  prevent  him  from  being  entitled  to 
retain  the  goods ;  and  though  the  company  do  not  actually 
say  you  shall  have  a  lien  upon  the  goods,  it  was  implied  by 
the  nature  of  the  transaction. 

Then  it  is  said  that  this  was  a  mortgage  under  the  43d 
section  of  the  Companies  Act  of  1862  (25  &  26  Vict.  c.  89), 
and  that  as  such  mortgage  it  is  not  registered,  and  therefore 
cannot  be  made  available ;  and  it  is  argued  that  it  would  be 
a  dangerous  thing  to  allow  such  a  charge  as  this  to  have  effect, 
because  in  the  case  of  any  company  they  might,  by  drawing 
bills  upon  their  agents  all  round  the  country  who  are  in  pos- 
session of  goods  of  the  company,  deprive  the  creditors  of 
the  company  of  the  property  upon  which  they  would  other- 
wise have  a  claim.  I  can  only  say  it  would  be  perfectly 
right  for  such  agents  to  retain  the  goods  in  their  possession 
if  they  had  paid  for  them  as  Mr.  Welsf ord  has.  He  was, 
therefore,  entitled  to  be  paid  the  amount  of  the  acceptance 
out  of  the  moneys  derived  from  the  sale  of  the  goods,  and 
assuming  that  he  was  not  in  funds  arising  from  the  sale  suf- 
ficient to  meet  the  bill,  then  he  was  entitled  to  retain  so 
much  of  the  goods  as  would  cover  the  acceptance,  which 
was,  in  fact,  payment  by  him  for  the  goods,  and  the  goods 
could  not  be  taken  out  of  his  possession  without  repayment 
being  made. 

Then  it  appears  that  the  company  having  stopped  pay- 
ment on  the  18th  of  August,  Welsford  finds  himself  in  pos- 
session of  these  goods.  He  is  their  agent,  and  he  is  told 
that  the  company  have  made  up  their  minds  to  discontinue 
business.  Mr.  Maynard  is  appointed  the  official  liquidator, 
and  it  was  of  course  desirable  that  the  goods  should  be 
turned  into  money.  Mr.  Welsford  was  naturally  anxious 
about  the  payment  of  the  bill  to  become  due  on  the  14th  of 
December,  and  he  wrote  to  Mr.  Maynard  making  inquiries 
as  to  what  would  be  done.  He  received  an  answer  from 
Mr.  Maynard,  in  which  he  says :  "If  you  have  become  lia- 
ble for  them  (that  is,  the  debts  incurred  by  Welsford),  as  it 
appears  to  us  that  you  have,  we  recommend  you  to  pay 
16  Eno.  Rep.    .  84 
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them,  so  as  to  avoid  unpleasantness.  With  regard  to  the 
636]  goods  you  have  on  hand,  we  *authoiize  you  to  sell 
them  to  the  best  advantage  you  can,  leaving  it  to  be  decided 
by  the  court  whether  or  not  you  will  be  entitled  to  appro- 
priate the  proceeds  to  recoup  yourself,  or  whether  that  will 
form  part  of  the  general  assets  of  the  company." 

In  consequence  of  this  letter,  Mr.  Welsford  comes  to  the 
conclusion  that  it  would  be  more  advantageous  to  sell 
the  goods  by  auction,  and  took  steps  for  carrying  that 
out,  when  Mr.  Maynard  goes  to  the  vacation  judge  and 
stops  the  auction  after  a  portion  of  the  goods  had  been  sold. 

In  my  opinion  this  injunction  ought  never  to  have  been 
applied  for ;  it  was.  altogether  a  ridiculous  proceeding ;  and 
I  cannot  think  that  if  Mr.  Maynard' s  letter  had  been 
brought  to  the  attention  of  the  judge  the  injunction  would 
ever  have  been  granted.  As  it  is,  I  am  of  opinion  that  the 
official  liquidator  must  pay  the  whole  of  the  costs,  and  get 
them  over  and  his  own  costs  in  the  liquidation ;  and  as  to 
what  is  due  to  Mr.  Welsford,  that  must  be  decided  by 
sending  the  matter  to  Chambers  that  an  account  may  be 
taken,  and  Mr.  Welsford  must  be  paid  the  remainder  of 
what  is  due  to  him  out  of  the  proceeds  of  the  sale  of  the 
goods. 

Solicitors  for  Welsford :  J,  Elliott  Fox  &  Co. 
Solicitors  for  official  liquidator :  Mercer  &  Mercer. 


[1  Chancery  Division,  636.] 
V.C.M.,  Jan.  81,  1876. 

Tayloe  V.  Coenen. 

[1873    T.     124.] 

Vohmtary  Settlements — Insolvency  of  Settlor — D^ts  in  excess  of  Assets-^Fraud  upon 

Creditors. 

A  trader,  doing  business  to  the  amount  of  £100,000  per  annum,  executed  two 
voluntary  settlements  in  favor  of  his  wife,  the  first  being  two  years  and  the  second 
one  vear  before  his  death.  By  the  first  he  settled  two  policies  of  assurance,  each 
for  il.OOO;  by  the  second  he  settled  his  furniture,  worth  about  £1,000.  An  inquiry 
into  the  state  of  his  affairs  having  been  directed,  it  was  found  that  at  the  date  of  the 
first  settlement  his  debts  would  have  exceeded  his  assets  by  £1,293,  and  at  the  date 
of  his  second  settlement  his  debts  were  £10,726  over  his  asseU.  A  bill  was  filed  by 
a  creditor,  whose  debt  was  contracted  after  the  first  but  before  the  second  settle- 
637]  ment,  to  set  *a8ide  both  deeds.  No  debt  was  proved  to  exist  which  had  been 
contracted  at  the  date  of  the  first  settlement : 

Held,  that  as  the  settlor's  debts  exceeded  his  assets  when  both  deeds  were  executed, 
he  was  then  insolvent,  and  the  deeds  must  be  declared  fraudulent  and  void  as  against 
the  plaintiff  and  his  other  creditors. 
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This  bill  was  filed  for  the  administration  of  the  estate  of 
Sichard  Coenen,  who  died  on  the  28th  of  September,  1873, 
and  for  a  declaration  that  two  several  deeds,  dated  the  24tli 
of  January,  1872,  and  the  15th  of  January,  1873,  might  be 
declared  void  as  against  the  plaintiff  and  the  other  creditors 
of  Richard  Coenen,  on  the  ground  that  they  were  voluntarv 
deeds,  executed  by  Richard  Coenen  when  he  was  in  insol- 
vent circumstances. 

Richard  Coenen  made  his  will  on  the  18th  of  January,  1872, 
and  thereby  gave  his  wife,  the  defendant  Sarah  Coenen,  all 
his  real  and  personal  estate  for  her  own  use  and  benefit, 
and  appointed  her  and  the  defendant  John  Werner  his  ex* 
ecutors. 

The  testator  had  no  real  estate  in  England,  and  his  per- 
sonal estate  was  insuflScient  for  the  payment  of  his  debts, 
even  if  that  comprised  in  the  following  two  indentures 
formed  part  thereof. 

By  an  indenture  dated  the  24th  of  January,  1872,  the  tes- 
tator, in  consideration  of  natural  love  and  affection  for  his 
wife  Sarah  Coenen,  assigned  unto  John  Werner  and  Charles 
Smith  two  policies  of  assurance,  each  for  the  sum  of  £1,000, 
on  his  own  life,  to  hold  the  same  in  trust  upon  his  death  to 
receive  the  moneys  payable  under  the  policies  and  pay  the 
same  to  his  wife  for  her  own  use  absolutely  in  case  she 
should  be  living  at  his  death. 

By  an  indenture  dated  the  15th  of  January,  1873,  Richard 
Coenen  assigned  to  the  said  J.  Werner  and  C.  Smith  his 
household  furniture  and  effects  in  and  upon  his  private 
residence  upon  trust  for  Sarah  Coenen  during  her  life,  in 
case  she  should  survive  him,  and  after  her  death  to  dispose 
of  the  same  and  hold  the  proceeds  for  the  benefit  of  his 
children,  and  if  no  children,  then  according  to  the  trusts  of 
his  will. 

Richard  Coenen  never  had  a  child.  At  the  date  of  the  two 
before-mentioned  indentures  he  was  engaged  in  business  as 
a  silk  merchant,  in  the  course  of  which  ne  had  contracted 
lai-ge  liabilities,  and  he  contemplated  the  continuance  of  his 
business,  which  was  said  to  amount  to  £100,000  per  annum. 

*The  plaintiff  was  a  creditor  for  £660  in  respect  of  a  [638 
debt  contracted  before  the  date  of  the  last- mentioned  inden- 
ture, but  after  the  first  indenture.  The  testator  was  also 
indebted  to  various  other  persons  in  large  amounts,  but  there 
w^as  no  proof  that  any  of  the  debts  were  contracted  before 
the  date  of  the  first-mentioned  indenture. 

The  plaintiff  insisted  that,  under  the  circumstanc(»s,  the 
property  comprised  in  the  above  two  indentures  could  not 
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properly  be  settled  by  R.  Coenen,  and  that  the  settlement 
thereof  was  an  attempt  to  defeat  his  creditors,  and  that  they 
ought  to  be  set  aside,  and  the  property  comprised  therein 
treated  as  assets  of  R.  Coenen  for  payment  of  his  debts. 

The  bill  prayed  administration  of  the  estate  of  R.  Coenen, 
and  a  declaration  that  the  two  indentures  of  the  24th  of 
January,  1872,  and  the  16th  of  January,  1873,  were  void  as 
against  the  plaintiff  and  the  other  creditors  of  R.  Coenen, 
and  that  the  same  mi^ht  be  set  aside  and  the  property  com- 
prised therein  respectively  might  be  treated  and  made  avail- 
able as  assets  of  K.  Coenen  for  payment  of  his  debts. 

An  inquiry  having  been  directed  as  to  the  state  of  the 
testator's  debts  and  assets  at  the  date  of  each  of  the  .in- 
dentures of  assignment  before-mentioned  a  valuation  had 
been  made,  and  from  such  valuation  it  appeared  that  on  the 
24th  of  January,  1872,  the  date  of  the  first  indenture,  the  tes- 
tator's  debts  and  liabilities  amounted  to  £123,590  135.  dd.^ 
and  that  there  was  a  deficiency  of  assets  to  meet  this  sum  to 
the  amount  of  £1,293  7s,  Id.y  and  also  that  on  the  15th  of 
January,  1873,  the  date  of  the  second  indenture,  the  debts 
and  liabilities  amounted  to  £104,108  9^.  2^.,  and  there  was 
a  deficiency  of  assets  to  the  amount  of  £10,726  8s.  9d. 

Olasse,  Q.C.  and  Kekewich^  for  the  plaintiff :  At  the  time 
these  voluntary  settlements  were  executed  the  testator  was 
in  trade ;  and  it  is  shown  by  the  accounts  which  have  been 
taken  in  the  cause  that  at  the  date  of  the  first  settlement 
his  debts  exceeded  his  assets  by  £1,293,  and  on  the  occasion 
of  the  second  settlement  these  liabilities  had  increased  to 
£10,726 ;  consequently,  as  he  was  indebted  in  a  larger  sum 
than  he  could  pay,  he  must  be  considered  as  having  been 
639]  insolvent,  and  the  ^voluntary  settlements  must  be 
set  aside  for  the  benefit  of  the  creditors. 

This  principle  was  settled  in  Mackay  v.  Douglass  (*)  and 
Crossley  v.  Elworthy  ("). 

J.  Pearson^  Q.C.  and  Maidlow^  for  the  defendants :  The 
creditor  who  sues  to  set  aside  a  voluntary  settlement  must 
show  that  his  debt  was  owing  at  the  date  of  the  settlement, 
and  the  plaintiff's  debt  was  not  contracted  till  after  the  first 
settlement,  consequently  his  contention  cannot  prevail  so 
far  as  that  settlement  is  concerned.  There  is  no  creditor 
before  the  court  who  is  shown  to  have  been  so  before  the 
first  deed  was  executed :  Lush  v.  Wilkinson  (•) ;  Martyn 
V.  WNamara{^)\    Townsend  v.   WestacotH^)  \  Spiritt  v. 

(>)  Law  Rep.,  14  Eq.,  106.  (*)  4  D.  A  War.,  411. 

(«)  Law  Rep.,  12  Eq,,  168.  (»)  2  Beav.,  340. 

O  6  Vee.,  384. 
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Willoios  (*).  Moreover,  the  case  comes  within  the  exception 
stated  by  your  Lordship  in  Orossley  v.  ElwortTiy^  where  a 
njan  is  perfectly  solvent  one  year  and  insolvent  the  next. 
Then  Vice-Chancellor  Kindersley,  in  Jenkyn  v.  Vaughn  ("), 
said :  '*  The  instrument  must  be  made  with  the  intent  to  de- 
fraud creditors."  In  this  case  it  was  not  the  bulk  of  his 
property  that  the  testator  was  settling,  as  it  was  in  Mackay 
V.  Vouglass^  but  a  mere  trifling  portion  of  his  property, 
one  pobcy  being  worth  at  the  utmost  £129  when  the  settle- 
ment was  made,  and  the  other  a  recent  policy  effected  in  the 
year  1869.  At  any  rate,  it  is  quite  evident  that  there  could 
nave  been  no  intention  to  delay  or  defraud  the  creditors, 
which  is  the  criterion  upon  which  the  court  must  act  in  de- 
ciding whether  a  settlement  comes  within  the  statute  of 
Elizabeth,  which  was  intended  to  provide  against  fraud. 

Malins,  V.C:  This  is  a  suit  for  the  administration  of 
the  estate  of  Richard  Coenen,  who  died  in  September,  1873. 
The  testator  was  a  silk  merchant  in  a  considerable  way  of 
business.  He  had  insured  his  life,  and  being  desirous  of 
making  a  provision  for  his  wife,  he  assigned  the  policies  for 
her  benefit,  and  he  subsequently  made  another  *as-  [640 
signment  of  his  furniture  for  the  same  object.  As  the  tes- 
tator was  a  trader  and  died  insolvent,  it  became  important 
to  ascertain  whether  these  assignments  were  valid  as  against 
his  creditors.  The  first  was  made  within  two  years  and  the 
second  within  one  year  of  his  death ;  therefore  if  it  could 
be  shown  that  he  was  insolvent  at^the  time  he  executed  the 
deeds,  it  would  follow  that  they  must  be  declared  void 
against  his  creditors.  Inquiries  were  directed  as  to  the 
state  of  his  affairs  at  both  those  periods,  that  is,  in  January, 
1872,  and  Januarv,  1873,  and  the  result  of  the  inquiries 
shows  that  when  ne  made  the  first  settlement  he  was  in- 
debted to  the  extent  of  £1,293  ;  that  is  to  say,  if  his  affairs 
had  then  been  wound  up,  he  would  not  have  had  sufficient 
assets  to  cover  his  liabilities  to  the  extent  of  that  sum  ; 
consequently  he  would  have  been  insolvent  to  the  extent  of 
£1,293.  His  affairs  became  worse  after  that  period,  and  it 
appears  that  upon  the  occasion  of  making  the  second  settle- 
ment there  was  a  deficiency  to  the  amount  of  £10,726.  Un- 
der such  circumstances,  the  question  is  whether  these  deeds 
can  stand  against  the  creditors  ?  It  has  been  argued  for  the 
defendant  tnat,  looking  at  all  the  facts,  the  testator  could 
not  be  considered  insolvent ;  first,  because  he  was  not 
indebted  to  any  large  amount  considering  the  extent  of  his 
business,  and  many  of  the  bills  outstanding  at  the  time  had 

0)  3  D.  J.  «k  S.,  293.  (•)  8  Drew.,  419. 
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not  arrived  at  maturity,  and  could  not  be  fairly  included  in 
his  debts ;  and  I  am  asked  to  conjecture  that  the  stock, 
being  of  a  fluctuating  value,  might  have  been  of  more  value 
at  the  death  of  the  testator  than  when  the  settlements  were 
executed  ;  but  I  might  just  as  well  conjecture  that  the 
stock  was  of  less  value,  and  this  would  be  the  more  prob- 
able conjecture  of  the  two,  considering  that  it  had  fallen 
considerably  between  the  date  of  the  first  and  the  second 
deed.  The  fact  is,  I  must  take  the  valuation  made  by  a 
competent  valuer,  both  as  regards  the  stock  and  the  bills, 
as  the  sole  basis  for  my  knowledge  of  the  testator's  affairs. 
It  is  further  argued  that  a  voluntary  settlement  cannot  be 
set  aside  unless  some  debts  are  due  which  existed  at  the 
time  of  the  deed  being  executed.  From  that  proposition  I 
entirely  dissent,  and  I  have  the  authority  of  the  two  cases 
of  Marty Th  v.  AT Namara  (^)  and  Orossley  v.  Elmorthy^) 
641]  that  in  order  to  decide  whether  a  ^settlement  is  valid 
or  not,  I  must  ascertain  whether  the  settlor  was  at  the  time 
in  a  position  to  make  a  settlement ;  and  if  it  is  proved  that 
he  was  insolvent  at  the  time,  to  whomsoever  he  owed  the 
money,  he  was  not  in  a  position  to  make  a  settlement. 
Then  I  also  go  upon  the  authority  of  Townseiid  v.  Westa- 
cott{*)^  where  even  the  proof  of  actual  solvency  at  the  time 
of  making  the  settlement  was  held  not  to  protect  it  if  made 
in  contemplation  of  insolvency,  or  where  the  settlor  is 
largely  indebted  and  subsequently  becomes  insolvent.  If 
a  man  is  solvent,  then  he  has  property  which  he  can  dis- 
pose of,  but  only  to  the  extent  of  his  solvency  ;  he  cannot 
give  away  the  property  which  belongs  to  his  creditors.  The 
principle  is  further  carried  by  Lord  Justice  Giffard  in  J^ree- 
man  v.  Pope{*),  where  he  says:  ''If  after  deducting  the 
property  which  is  the  subject  of  the  voluntary  settlement, 
sufficient  available  assets  are  not  left  for  the  payment  of  the 
settlor's  debts,  then  the  law  infers  intent ;"  and,  "if  at  the 
date  of  the  settlement  the  person  making  the  settlement 
was  not  in  a  position  actually  to  pay  his  creditors,  the  law 
would  infer  that  he  intended,  by  making  the  voluntary  set- 
tlement, to  defeat  and  delay  them."  The  true  criterion 
therefore  is^  whether  he  was  in  a  position  to  make  a  volun- 
tary settlement  or  not ;  and  the  court  cannot  say  that  he 
was  so  if  At  the  time  of  making  it  he  was  unable  to  pay  all 
his  creditors.  He  may  not  have  been  indebted  to  a  large 
amount,  but  if  he  owed  more  than  he  could  pay,  that  is 
sufficient  to  come  within  the  principle.     Then  it  is  said  that 

(>)  4  D.  A  War.,  411.  («)  2  Beav.,  840. 

(•)  Law  Rep.,  12  Eq.,  168.  {*)  Law  Rep.,  6  Ch.,  638,  645. 
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the  settlement  was  of  a  very  trifling  amount,  considering 
the  extent  of  his  business ;  that  he  had  only  paid  premiums 
to  a  small  amount,  and  that  he  could  only  have  defrauded 
his  creditors  to  the  amount  of  those  premiums.  There  is 
certainly  a  semblance  of  truth  in  that  contention,  but  the 
answer  to  it  is  that  the  creditors  have  a  right  to  all  the- 
property  which  would  have  belonged  to  him,  and  a  consid- 
erable amount  of  property  has  been  produced  by  these 
policies.  In  the  state  of  his  affairs  he  was  not  at  liberty  to 
reduce  the  amount  of  his  property  by  the  payment  of  the 
premiums,  but  as  by  paying  tne  premiums  he  has  kept  on 
loot  the  policies,  the  creditors  are  entitled  to  have  that 
property  which  resulted  from  such  payment.  It  is  true 
that  if  he  had  supposed  the  produce  of  the  policies  would 
go  to  his  creditors  *he  would  very  likely  have  [642 
allowed  them  to  drop,  and  it  was  only  for  the  sake  of  his 
wife  and  family  that  he  paid  the  premiums.  This  view  of 
the  case  may  well  be  taken  into  consideration  by  the  cred- 
itors themselves  when  they  see  the  position  to  which  the 
testator's  widow  is  reduced  ;  but  all  I  can  do  is  to  carry 
out  the  law,  by  which  I  am  bound  to  declare  that  the  set- 
tlements are  void  as  against  the  oreditors,  and  all  the  prop- 
erty realized  upon  them  must  go  to  the  creditors.  I  may 
add  that  I  have  no  doubt  whatever  in  my  mind  as  to  the 
principles  upon  which  I  decide  this  case,  and  it  is  important 
for  the  public  to  know  that  a  man  cannot  make  a  voluntary 
settlement  at  a  time  when  he  is  insolvent. 

The  decree  will  therefore  be,  that  the  indentures  of  the 
24th  of  January,  1872,  and  the  15th  of  January,  1873,  are 
fraudulent  and  void  as  against  the  plaintiff  and  the  other 
creditors  of  Richard  Coenen,  the  testator  in  the  cause,  and 
that  the  policies,  furniture,  and  premises  comprised  in  such 
indentures  respectively  are  assets  for  the  payment  of  the 
testator's  debts.  Tax  as  between  solicitor  and  client  the 
costs  of  the  plaintiff  and  also  of  the  defendant  Sarah 
Coenen  of  this  suit,  including  in  the  costs  of  Sarah  Coenen 
any  costs,  charges  and  expenses  properly  incurred  by  her 
as  executrix  of  the  testator.  Tax  the  costs  of  the  defen- 
dants J.  Werner  and  Charles  Smith  of  this  suit,  if  any,  as 
between  party  and  party,  and  let  the  plaintiff's  and  defen- 
dant's costs  be  paid  out  of  the  fund  paid  into  court  to  the 
credit  of  the  cause. 

Solicitors  for  the  plaintiff :  Walters  &  Gush. 

Solicitor  for  the  defendants :  C.  Smith, 

See  15  Eng.  Rep.,  700  note  ;  lO  Eng.  Rep.,  57  ;  Thompson  v.  Thompson, 
Rep.,  801  note;  14  Eng.  Rep.,  418  Id.,  878;  Kerrigan  v.  Rantigan,  43 
note;  Bowser  v.  Bowser,  83  Penn  St.     Conn.,  17. 
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[1  Chancery  Diviaion,  644.] 
V.C.B.,  Jan.  21,  26,  1876. 

,644]  *Lakeb  V.  Hordern. 

[1876    L.     61.] 

Will — Bequest  after  DecUh  of  Widow  to  "all  my  Dattgkten "  who  thall aliain  7\tenty' 
one  or  marry — Death  of  Tetiaior,  leaving  in/ant  illegitimate  DaugfUera  only — Denig- 
nation  held  tufficient. 

Testator  bequeathed  residaary  personal  estate,  after  the  death  of  his  wife,  to  "  all 
and  every  my  daughters,  in  equal  shares,  who  shall  attain  the  age  of  twenty-one 
years,  or  marry." 

At  his  death  he  had  no  legitimate  child : 

Held^  that  evidence  as  to  the  surrounding  circumstances  was  admissible. 

It  was  found  that  at  the  date  of  the  will,  which  was  made  some  two  years  before 
the  testator's  death,  he  had  been  married  about  two  years.  Prior  to  the  marriage 
his  wife  had  had  three  children,  daughters,  who  were  now  living.  All  were  minors 
at  the  testator's  death ;  and  they  had  always  been  acknowledged  by  the  testator,  and 
treated  bv  him,  as  his  children : 

Heldf  that  the  three  daughters  were  entitled  under  the  above  bequest 

Motion  for  decree.  Joseph  Hordern  died  on  the  24th  of 
October,  1861,  having  by  will,  dated  the  26th  of  October, 
1859,  after  directing  his  debts,  funeral  and  testamentary  ex- 
penses to  be  paid,  and  making  certain  specific  and  pecu- 
niary bequests,  devised  and  bequeathed  all  his  leasehold 
property  and  all  his  residuary  personalty  to.  trustees,  upon 
trust  either  to  continue  the  same  in  specie  or  in  the  state 
of  investment  in  which  the  same  shoula  be  at  his  decease, 
or  at  their  discretion  to  sell  and  convert  the  same,  and 
invest  the  proceeds  as  therein  mentioned,  and  stand  pos- 
sessed of  the  income  upon  trust  to  permit  the  same  to  be 
received  by  his  wife  Louisa  during  her  life.  The  will  then 
proceeded : 

"And  from  and  after  the  death  of  my  said  wife,  in  trust 
as  to  such  personal  property,  for  all  and  every  my  daugh- 
ters, in  equal  shares,  who  shall  attain  the  ageoi  twenty-one 
years,  or  marry." 

The  testator  further  directed  that  "  the  respective  shares 
of  my  daughters  shall  be  received,  enjoyed,  and  disposed  of 
by  each  of  them  as  her  separate  estate,"  and  then  directed 
as  follows : 

''In  case,  at  the  time  of  the  decease  of  my  said  wife,  any 
of  my  child  or  children  shall  not  have  attained  the  age  of 
twenty-one  years,  or  been  married,  then  it  shall  be  lawful 
645]  for  the  trustees  or  *trustee  ...  to  apply  all  or  any 
part  of  the  yearly  dividends,  interest,  or  annual  produce  oi 
the  presumptive  share  ...  of  each  such  child,  during  her 
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•  minority  or  discoverture,  in  or  towards  her  maintenance  and 
education,  or  otherwise  for  her  benefit  as  the  said  trustees 
or  trustee  shall  think  proper ;  and  that,  subject  as  aforesaid, 
so  much,  if  any,  of  tne  dividends,  interest,  or  annual  pro- 
duce arising  from  the  presumptive  share  of  each  such  child 
as  shall  not  be  so  applied  as  aforesaid,  shall  be  .  .  .  accu- 
mulated, and  the  accumulations  thereof  be  added  to  the 
principal  of  the  share  .  .  .  but  nevertheless  it  shall  be  law- 
ful for  the  said  trustees  or  trustee,  in  their  or  his  discretion, 
to  apply  the  whole  or  any  part  of  such  accumulated  fund 
in  or  towards  the  subsequent  or  future  maintenance  and 
education  of  the  child  from  whose  presumptive  share  the 
same  may  have  arisen.  .  .  .  And  I  do  hereby  further  direct 
that  it  shall  be  lawful  for  my  said  trustees  or  trustee  .  .  . 
during  the  life  of  my  said  wife,  with  her  consent  in  writ- 
ing ...  to  apply  the  whole  or  any  part  of  the  principal 
...  of  the  presumptive  share  of  eacn  or  any  of  my  said 
children  who  shall  not  have  attained  the  age  of  twenty-one 
years  or  been  married  ...  in  or  towards  the  advancement 
...  or  otherwise  for  the  benefit  of  the  child  to  whom  each 
such  share  shall  presumptively  belong." 

Testator  left  his  wife  Louisa  and  no  legitimate  children  him 
surviving.     She  died  on  the  11th  of  February,  1875. 

The  testator  was  married  to  his  wife  Louisa  on  the  7th  of 
September,  1857.  Previously  to  this,  he  had  lived  with 
her  for  many  years  as  his  wife ;  and  she  had  had  three  chil- 
dren, daughters,  bom  respectively  on  the  lOth  of  Novem- 
•ber,  1850,  the  18th  of  January,  1853,  and  the  29th  of  October, 
1855.  Two  of  the  daughters  had  manied  since  the  testator's 
death. 

The  bill  was  filed  i)n  the  31st  of  March,  1875,  by  the  three 
daughters  of  Louisa  Hordern,  and  the  husbands  of  the  two 
who  were  married,  against  persons  representing  the  next  of 
kin  of  testator,  and  the  trustees,  praying  for  a  declaration 
that  the  plaintiflfs  •  were,  under  the  will,  entitled  in  equal 
shares  for  their  separate  use,  but  as  to  the  youngest,  contin- 
ent on  her  attaining  twenty-one,  or  marrying,  to  the  resid- 
uary leasehold  and  personal  estate  of  the  testator. 

There  was  evidence  to  show  that  the  testator  always 
♦acknowledged  the  female  plaintiffs  as  his  children ;  [646 
that  he  callM  them  his  daughters,  and  represented  them  to 
his  friends  as  such ;  and  that  they  addressed  him  as  their 
father. 

There  was  also  evidence  to  show  that  the  testator  was  born 
on  the  28th  of  April,  1786 ;  and  that  his  wife  Louisa  was 
either  forty  or  forty-two  at  the  date  of  the  marriage. 
16  Eng.  Rep.  85 
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Mr.  Lethbridge,  the  solicitor  who  took  instructions  for 
making  the  testator's  will,  deposed  that  the  testator  said  4^0 
him,  ''  I  have  a  wife  and  three  daughters." 

Kay,  Q.C.,  and  /.  T,  Prior,  for  the  plaintiffs:  After 
much  discussion  it  is  now  settled  that  illegitimate  children 
may  take  under  the  description  of  "  children  "  if  the  words 
of  the  will,  viewed  in  the  light  of  surrounding  circum- 
stances, show  that  such  was  the  intention  of  the  testator. 
Originally,  no  doubt,  and  at  first  sight,  *' daughters"  means 
legitimate  daugliters  only.  But  .this  testator  left  no  lawful 
children.  Hence  the  court  is  bound  to  look  at  the  surround- 
ing circumstances,  and  then  it  is  found  that  the  female 
plaintiffs  were  by  the  testator  always  called  and  treated 
as  his  children.  Consequently  they  are  entitled :  Holt  v. 
Sindrey{')\  Lepine  v.  Bean{^)\  Hill  v.  Crook  {*).  The  last 
named' authority  is  commented  on  in  Occleston  v.  Fulla- 
lov€{*\'  which  otherwise  has  little  or  no  bearing  on  the 
present. 

Dor  in  v.  Dor  in  (')  will  be  cited  against  us.  But  in  that 
case  there  was  the  essential  distinction  that  the  words  used 
were  "my  children."  Here  we  have  pointed  out  a  particu- 
lar class  of  children,  "my  daughters."  The  intention  is 
plain. 

In  Hill  V.  Orook  (")  Lord  Chelmsford  cited  with  approval 
the  following  passage  from  Jarman  on  Wills:  "Illegiti- 
mate children  may  take  by  any  name  or  description  which 
they  have  acquired  by  reputation  at  the  time  of  the  making 
of  the  will."  This  precisely  represents  the  state  of  fact^ 
here.  The  female  plaintiffs  had  acquired  the  reputation  of 
being  testator's  daughters  at  the  time  of  making  the  will,  as 
appears  from  the  solicitor's  evidence  ;•  and  the  court  will 
hold  them  entitled  as  personce  designates. 
647]  *Swanston,  Q.C.,  and  //.  Burton  Buckley,  for  the  next 
of  kin :  There  is  nothing  in  the  surrounding  circumstances 
to  indicate  that  the  testator  did  not  suppose  he  might  have 
legitimate  offspring.  It  is  admitted  tliat  if  he  had  had 
daughters  after  the  marriage  the  plaintiffs  would  have  been 
excluded  :    Wilkinson  v.  Adam  ('). 

Dor  in  v.  Dor  in  (*)  does,  in  effect,  rule  this  case.     There 
is  no  substantial  difference  between  the  word  "daughter" 
and  the  word  "children."     A  "daughter"  is  only  a  female 
"child";  and 'this  authority  shows  that  before  the  word- 
ed Law  Rep.,  7  Eq.,  170.  {»)  Law  Rep.,  7  IL  L.,  568. 
(«)  Law  Rep.,  10  Kq.,  160.  (»)  Law  Rep.,  6  IL  L.,  279. 
(*)  Law  Rep  ,  6  H.  L.,  265.  (')  1  V.  A  B.,  422,  462,  466. 
(»)  Law  Rep.,  9  Ch.,  747,  (»)  Law  Rep.,  7  U,  L.,'  568. 
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whether  "children"  or  "daughters" — must  be  read  the 
word  "legitimate."  We  do  not  say  it  was  the  testator's  in- 
tention to  benefit  these  illegitimate  children ;  we  say  it  was 
not  his  intention  to  do  so ;  but  if  the  court  should  find  that 
he  did  so  intend,  we  then  say  that,  there  being  a  possibility 
of  liis  having  lawful  daughters,  the  court  must  set  aside  the 
intention  and  support  the  rule.  Tliis  was  not  the  will  of  a 
moribund  person ;  the  testator  did  not  die  until  two  years 
after  he  had  made  it. 

In  Hill  V.  Crook  (*),  before  the  birth  of  any  of  the  so 
named  children,  tlie  ceremony  of  marriage  had  been  ffone 
through.  This  form  having  been  followed  by  the  birtli  of 
offspring,  the  word  "children,"  applied  to  such  offspring, 
was  held  to  amount  to  a  designatio  personarum.  The 
court  adopted  the  gloss  and  vocabulary  of  the  testator  (*), 
just  as  a  devise  by  a  testator  to  "my  son,  the  Prince  of 
Wales,"  supposing  the  will  were  not  set  aside  on  the  ground 
of  lunacy,  would  Be  a  good  devise  to  the  Prince  of  Wales. 
In  Holt  V.  Slndrey  (")  and  Lepine  v.  Bean  (*),  there  was  the 
same  element.  In  the  absence  of  all  competition  between 
legitimate  and  natural  children,  the  court  found  that  certain 

Sersons,  though  incorrectly  described,  were  sufficiently 
esignated  to  enable  them  to  take. 

Great  reliance  has  been  placed  on  the  use  of  the  word 
"daughters,"  coupled  with  the  fact  of  there  being  reputed 
daughters  and  no  other  children,  lawful  or  natural ;  but  the 
court  will  not  act  on  mere  conjecture  as  to  whether  particu- 
lar persons  *are  or  are  not  designated :  Oartwright  [648 
v.  vawdry  (') ;  Wilkinson  v.  Adam  {*).  ^ 

Even  if  the  evidence  amounted  to  proof  of  the  fact  that 
the  woman  was  past  the  age  of  child-bearing,  that  evidence 
would  not  weigh  with  the  court:  Paul  v.  Children  ('). 

It  may  be  admitted  that  legitimate  children  will  take  with 
illegitimate,  if  illegitimate  children  are  sufficiently  de- 
scrioed ;  but  that  only  brings  us  round  to  the  old  inquiry — 
Are  illegitimate  children  sufficiently  described  in  this  will  ? 
The  maintenance  and  education  clause  does  not,  in  effect, 
carry  the  matter  further :  Harris  v.  Lloyd  (').  It  merely 
shows  that  by. the  word  "daughters"  the  testator  meant 
his  daughters.  , 

Dorin  v.   Dorin  (*)  has   been   followed  in    Willats   v. 

(»)  Law  Rep.,  6  H.  L.,  265.  («)  1  V.  A  B.,  422. 

(«)  Law  Rep.,  6  H.  L.,  278,  286.  (')  Law  Rep..  12  Eq.,  16. 

(«)  Law  Rep.,  7  %.,  170.  (»)  T.  &  R.,  810. 

C»X  Law  Rep.,  10  Eq.,  160.  (»)  Law  Rep.,  7  H.  L.,  668. 

(*)  5  Ves.,  530. 
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Hooper  (before  Malins,  V.C.,  June  7, 1875),  and  In  re  Ayles* 
Trusts  {'). 

W.  Kinffy  for  the  trustees. 

Kay,  in  reply:  It  is  plain  that  the  testator  in  this  case 
had  not  the  ordinary  intention  which  a  testator  has  in  pro- 
viding for  his  legitimate  children  only ;  for  he  contem- 
plates his  wife  surviving  him  ;  he  gives  her  a  life  estate,  and 
after  her  death,  he  gives  the  property  to  his  "daughters," 
treating  those  daughters  as  infants.  If  he  intended  to  pro- 
vide for  his  legitimate  daughters,  why  should  he  exclude 
his  sons  ?  He  was  not  the  owner  of  a  large  landed  estate, 
which  might  have  descended  to  an  eldest  or  only  son.  The 
only  possible  alternative  is  that  he  intended  to  provide  for 
these  infant  female  children. 

The  principles  are  suflBLciently  laid  dowii  by  Lord  Cairns 
in  Hill  V.  Orook  (*)  and  in  Dor  in  v.  Dor  in  (')  his  Lordship 
puts  a  test  question,  which  may  be  readily  applied  to  the 
present  case.  Supposing  it  had  been  in  the  testator's  mind 
not  to  take  any  notice  of  these  children  in  his  will,  or  to 
make  any  provision  for  them  by  his  will,  would  not  every 
word  in  the  will  be  satisfied  ?  In  Dorin  v.  Dorin  the  an-. 
649]  swer  was,  '^  undoubtedly  every  word  would  be  *satis- 
tied."  In  this  case  it  is  no  less  plain  that  the  expressions  in 
his  will  would  not  be  satisfied. 

There  is  no  question  here  of  public  policy ;  the  point  is 
one  of  construction  only. 

Bacon,  V.C:  In  this  and  such  like  cases  I  am  compelled 
to  regret  the  poverty  and  inaccuracy  of  our  language.  That 
poverty  and  inaccuracy  it  is  which  has  given  rise  to  all  the 
questions  which  have  been  discussed,  similar  to  that  which 
has  now  been  argued  before  me. 

The  testator,  by  his  will,  after  the  death  of  his  wife,  gives 
his  property  in  trust  for  "all  and  every  my  daughters,  in 
equal  shares,  who  shall  attain  the  age  of  twenty-one  years, 
or  marry." 

Mr.  Swanston  has  said,  with  perfect  accuracy,  that  the 
word  "daughter,"  taken  by  itself,  means  nothing  more  than 
"female  child."  But  as  this  testator  left  no  female  "chil- 
dren" in  the  ordinary  legal  sense,  there  are  no  persons  to 
whom  this  word,  in  its  literal  construction,  can  apply  ;  and 
consequently  there  is  good  ground  for  the  admission  of 
parol  evidence  as  to  the  surrounding  circumstances.  I  am 
clearly  of  opinion,  in  this  case,  that  the  admission  of  such 

(»)  AiUe,  p.  282.  («)  Law  Rep.,  6  H.  L.,  282,  283. 

(»)  Law  Rep.,  7  H.  L.,  673. 
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evidence  is  necessary  for  the  purpose  of  ascertaining  the 
real  meaninff  of  the  testator. 

Among  all  the  cases  that  have  been  cited,  none  appears  to 
me  so  valuable  as  that  ot  Wilkinson  v.  Adam  (*),  to  which 
Mr.  Swanston  has  referred.  In  Wilkinson  v.  Adam^  read- 
ing from  the  marginal  note,  I  find  as  follows:  "Under  a 
devise  by  a  married  man,  having  no  legitimate  children,  to 
the  children  which  I  may  have  by  A.,  and  living  at  ray  de- 
cease, natural  children,  who  had  acquired  the  reputation  of 
being  his  children  by  her  before  the  date  oi  the  will, 
entitled ;  as  upon  the  whole  will  intended,  and  sufficiently 
described." 

That  case  resembles  the  present  somewhat  in  its  facts, 
and  in  principle  it  is  undistinguishable  from  it.  It  estab- 
lishes that  extraneous  evidence  may  be  resorted  to  for  the 
purpose  of  ascertaining  the  testator's  meaning  when  he  uses 
the  word  "children,"  and  the  principles  there  laid  down 
will  guide  us  to  the  decision  of  the  ^present  question.  [650 
It  is  unnecessary  to  go  into  the  particulars  of  that  very  long 
case  ;  Lord  Eldon  thus  concludes  his  judgment  (') : 

"The  question,  therefore,  comes  round  to  this:  whether, 
upon  the  contents  of  this  will"  (and,  it  might  have  been 
added,  applying  to  it  the  results  of  extraneous  evidence), 
"it  is  possible  to  say,  he"  (the  testator)  "could  mean  at 
the  time  of  making  that  will  any  but  illegitimate  children  ; 
a  married  man,  with  a  wife  who,  he  thought,  would  survive 
him,  providing  for  another  woman,  to  take  after  the  death 
of  his  wife,  and  for  children  by  that  woman,  it  is  impossible 
that  he  could  mean  anything  but  illegitimate  children  ;  and 
if  that  devise  would  have  comprehended  legitimate  children, 
that  would  be  by  an  operation  of  law,  that  would  have  been 
an  entire  surprise  upon  him,  as  he  could  not  mean  legitimate 
children  by  this  will." 

In  Lepine  v.  Bean  ('),  evidence  was  §one  into  as  to  what 
was  the  meaning  of  the  words  "my  children,"  used  by  the. 
testator  in  ;;hat  case,  and  of  similar  expressions  which  were 
not  unlike  the  words  I  have  here  to  construe.  The  example 
suggested  by  the  Master  of  the  Rolls  seems  perfectly  appli- 
cable to  all  such  like  cases.  The  Master  of  the  Rolls  puts 
the  case  of  a  man  who  has  adopted  children  not  his  own, 
who  has  always  called  them  his  children,  and  then  by  will 
leaves  property  to  "  my  children."  His  Lordship  says  that 
persons  so  called,  though  not  really  the  testator's  children, 
would  be  sufficiently  designated,  and  might  take. 

It  has  been  said  that  in  all  these  cases  there  must  be  a 

(')  1  V.  &  B.,  422  (*)  1  V.  t  B.,  468.  (»)  Low  Rep.,  10  Eq.,  160. 


678  CHANCERY  DIVISION.  [Vol  I. 

1876  Laker  v.  Ilordern.  V.C.B. 

personcB  designatio.  I  do  not  dispute  that  statement,  and 
upon  the  evidence  here  produced  I  am  of  opinion  that  the 
testator,  by  these  words  "  my  daughters,"  did  mean  only 
those  persons  who  were  then  recognized  by  him  as  his 
daughters ;  for  the  evidence  is  this,  that  upon  several  occa- 
sions he  had  treated  these  children  as  his  daughters,  that  he 
called  them  by  the  name  of  his  "daughters,"  that  they 
called  him  by  the  name  of  ''father,",  and  that  he  had  intro- 
duced them  to  his  acquaintances  as  his  children.  That 
establishes  the  fact,  to  my  mind,  that  when  the  testator  was 
speaking  of  "my  daughters"  in  his  will  he  meant  those 
persons  whom  he  had  shown  to  his  friends  and  acquain- 
651]  tances  as  his  daughters;  that  he  *meant  them,  and 
no  others.  I  think  that  is  a  designation  which  cannot  be 
disputed,  because,  as  Lord  Cairns,  in  Hill  v.  Crook  ('),  said, 
"  \ou  must  adopt  the  nomenclature  used  by  the  testator." 
The  testator  did  call  the  female  plaintiffs  "^his  daughters. 
That  was  his  way  of  designating  them,  and  without  going 
into  the  testimony  which  has  been  filed  as  to  the  instruc- 
tions given  for  the  preparation  of  the  will,  which,  of  course, 
is  not  evidence,  it  does  appear,  and  this  is  perfectly  admis- 
sible, that  the  testator  nimself,  in  conversation  with  the 
solicitor,  said  that  he  had  "a  wife  and  three  daughters." 

Then  we  find,  upon  the  authority  of  Wilkinson  v.  Adam  (*), 
that  all  diflBculty  is  removed. 

The  case  of  Iiill  v.  Crook^  though  not  the  same  as  to  facts, 
is  the  same  in  substance.  In  movfng  the  iudgment  of  the 
House  of  Lords,  not  only  did  Lord  Cairns  lay  !t  down  that 
parol  evidence  as  to  surrounding  circumstances  is  admissible, 
but  he  says  (')  that  "in  order  to  interpret  the  words  of  the 
will,  it  is  always  not  only  allowable,  but  it  is  the  duty  of 
the  court  to  obtain  the  knowledge  which  the  testator  had  of 
the  state  of  his  family." 

The. result,  as  I  understand  it,  is,  that  if  the  court  should 
come  to  the  conclusion  that  what  is  stated  is  accurately 
stated,  and  that  the  evidence  so  stated  excludes  the  pre- 
sumption that  the  testator  meant  only  legitimate  children, 
the  court  must  act  upon  the  understanding  that  he  did  not 
mean  legitimate  children— that  is,  giving  the  same  weight  to 
the  evidence  as  would  be  given  to  it  in  any  other  civil  case, 
or  in  any  criminal  case,  where  the  presumption  of  a  culprit's 
supposed  guilt  has  to  be  considered. 

upon  that  principle,  I  think  this  case  must  be  decided ; 
and,  so  far,  the  case  of  Hill  v.  Crook  does,  in  my  opinion, 
govern  the  present. 

(»)  Law  Rep.,  6  II.  L.,  285.         («)  1  V.  A  B.,  422.        (»)  Law  Rep.,  C  XL  L.,  283. 
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Then  Mr.  Swanston,  with  great  distinctness  and  earnest- 
ness, argued  that  Dorin  v.  Dorin  (')  is  an  authority  the 
other  way,  and  that,  being  the  last  authority  on  the  ques- 
tion, it  ou^ht  to  be  more  readily  received  and  followed  than 
the  Dl'eceding  cases.  But  the  case  of  Boi'in  v.  Dorin  is 
clearly  different  from  the  present,  and  was  decided  on 
totally  different  principles  from  those  which  *apply  {652 
here.  In  tliat  case  the. illegitimate  children  were  born  be- 
fore the  marriage,  and  the  testator,  by  his  will,  made  the 
day  after  the  marriage,  after  mentioning  his  wife  by  name, 
spoke  of  "our  children,"  and  of  ''my  children  by  her." 
It  was  plain  that  every  word  of  that  will  could  be  satisfied 
by  reading  "children"  as  legitimate  children,  and  that  is 
tlie  ground  on  which  Lord  Cairns •(")  puts  his  decision. 
And  if,  as  Lord  Cairns  said,  every  word  in  the  will  would 
be  so  satisfied,  there  would  be  no  necessity  to  have  recourse 
to  extraneous  evidence.  When,  on  the  other  hand,  a  case 
arises  in  which  it  is^iecessary  to  have  recourse  to  extraneous 
evidence,  •then  the  case  of  Dorin  y.  Dorin  {'),  though  emi- 
nently useful  as  a  guide,  has  no  application. 

Upon  the  authority  of  Wilkinson  v.  Adam  (•),  if  it  be 
necessary  to  resort  to  it,  I  should  come  to  the  conclusion 
that,  it  being  proved  as  a  fact  that  when  the  testator  used 
in  his  will  the  expression  "my  daughters,". he  meant  the 

Eersons  whom  he  referred  to  in  his  conversation  with  Mr. 
ethbridge  when  he  said,  "I  have  a  wife  and  three  daugh- 
ters," and  whom  he  had  introduced  to  others  as  his  daugh- 
ters— the  evidence  adduced  on  that  subject  leaving  no  doubt 
on  my  mind — the  plaintiffs  are  entitled  under  this  residuary 
bequest. 

There  will  be  a  declaration  accordingly;  all  further  pro- 
ceedings in  the  suit  will  be  stayed ;  and  the  costs  or  all 
parties  will  come  out  of  the  estate. 

Solicitors  for  plaintiffs  and  trustees :  Lethbridge  &  Son. 
Solicitors  for  next  of  kin :  Hopwood  &  Sons, 

(')  Law  Rep.,  7  H.  L.,  668.        («)  Law  Rep.,  6  H.  L.,  573.        (»)  V.  A  B.,  422. 
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[1  Chancery  Division,  668.] 
V.C.B.,  Feb.  19,  1876. 

653]  *Wade-Gery  v.  Handley. 

[1870     W.     69.] 

WiU — Direction  to  aecunmlnle  Rents  for  Twenty-one  Years — Limitation  of  Beat  Etiaie 
on  failure  of  Issue  in  tail  male  of  a  Person  unborn — DesiinaUon  of  Rents  of  Real 
Estate^  and  of  Proceeds  of  Personalty  directed  to-be  laid  out  in  Purchase  of  Land, 
after  the  Explication  of  the  Twenty-one  Years, 

Testator  devised  all  his  real  estate  to  trustees  and  their  heirs.  He  directed  that 
his  mansion  house  and  furniture  should  not  be  let  or  occupied  except  by  the  persons 
put  therein  to  keep  the  same  in  good  order  **  until  the  end  of  twenty -one  years  after 
my  death,  or  until  my  brother  and  three  sisters"  (to  whom  he  gave  annuities)  "are 
all  dead."  He  declared  that  his  trustees  should  apply  the  rents  of  all  his  real  estate 
in  paying  the  annuities  and  keeping  the  mansion  house  and  furniture  in  repair,  lind' 
should  accumulate  the  surplus,  and  lay  out  the  accumulations  in  the  purchase  of  real 
estates  to  be  settled  to  the  same  uses.  He  declared  that  "  no  such  accumulations 
shall  under  any  circumstances  exceed  the  term  of  twenty-one  years  "  from  his  death. 
He  declared  that  "  at  the  end  of  the  said  term  of  twenty-one  years  from  the  day  of 
my  death,  or  if  my  said  brother  an(f  three  sisters  shall  all  die  withiti  that  period, 
then  on  the  death  of  the  survivor  of  them,  whichever  event  shall  first  happt-n,"  the 
trustees  should  stand  possessed  of  the  real  estates,  upon  trust  to  pay  the  annuities, 
and  subject  thereto,  in  trust  for  the  tirst  son  of  his  brother  in  tall  male ;  and  failing 
-such  issue,  in  trust  for  the  second  and  every  other  younger  son  of  testator's 
nephew  W.,  in  tail  male ;  and  failing  such  issue,  in  trust  for  the  first  and  every 
other  son  of  testator's  nephew  H.  in  tail  male;  and  failing  such  issue,  over;  with  an 
ultimate  limitation,  '*  failing  such  issue,"  upon  trust  to  sell  the  estates  for  the  benefit 
of  testator's  next  of  kin.  , 

Testator's  brother  died  without  issue  before  the  expiration  of  the  twenty-one  years' 
term.  At  the  expiration  of  the  term,  two  of  testator's  sisters,  annnitiyits,  were 
still  living.  His  nephews  W.  and  II.  were  living,  each  having  one  son  only,  and 
several  daughters. 

There  not  having  been  born  a  second  son  of  W  ,  the  son  of  H.  claimed  the  estates 
as  tenant  in  tail  in  possession  indefensibly,  or  as  tenant  in  tail  in  possession,  subject 
to  defeasance  in  the  event  of  a  second  son  of  W.  being  born  : 

Held,  that  during  the  suspense  period,  until  it  should  be  ascertained  whether  or 
not  there  would  be  a  second  son  of  W.,  the  rents  of  the  real  estate  and  the  proceeds 
of  the  personal  estate,  after  the  expiration  of  the  twenty-one  years'  term,  were  un- 
disposed of,  and  belonged  to  the  heir-at-law  and  next  of  kin  respectively. 

Sidney  v.  WUmer  {})  observed  upon. 

Petition.  Charles  Gery  Milnes,  of  Beckingham,  in  the 
county  of  Lincolnj  died  in  November,  1864. 
654]  *B}r  his  will,  dat^d  the  4th  of  October,  1854,  he 
gave  annuities  to  his  brother  and  three  sisters  respectively. 
He  devised  to  trustees,  their. heirs  and  assigns,  all  his  real 
estates  (chargeable  as  to  his  estates  in  the  county  of  Lincoln 
with  the  annuities),  upon  trust,  amongst  other  things,  that 
his  share  in  an  estate  at  Key  worth  should  be  sold,  and  that 
his  mansion  house  at  Beckinglmm,  outbuildings,  pleasure 
grounds,  and  premises  belonging  thereto,  might  not  be  let 

(')  25  Beav.,  200  ;  4  D.  J.  <fe  S.,  84. 
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or  occupied  except  by  the  persons  put  therein  by  the  trus- 
tees to  keep  the  same  in  good  order  "until  the  end  of 
twenty-one  years  after  my  aeath,  or  until  my  brother  and 
three  sisters  are  all  dead,"  and  that  all  his  plate,  linen, 
china,  tapestry,  books,  prints,  pictures,  household  goods, 
and  furniture,  thereinafter  called  heirlooms,  might  remain 
in  his  mansion  house,  and  be  kept  in  good  order  ''whilst 
the  same  shall  be  so  unoccupied." 

He  then  proceeded  as  follows : 

''And  I  further  will  and  declare  that  my  said  trustees,  or 
the  survivors  or  survivor  of  them,  his  heirs  or  assigns,  shall 
receive  and  take  the  rents  and  profits  of  all  my  real  estates 
(except  of  my  said  mansion  house  and  premises,  which  are 
not  to  be  let),  but  including  the  rents  of  my  estate  at  Key- 
worth  till  the  same  shall  have  been  sold,  and  I  direct  them 
to  apply  such  rents  and  profits  in  manner  following  (that  is 
to  say),  in  paying  the  said  annuities  and  keeping  my  said 
mansion  house,  furniture,  heirlooms,  grounds,  and  premises 
in  good  repair  as  aforesaid,  and  in  discharging  all  the  ex- 
penses of  repairing  and  keeping  my  real  estate  in  a  good 
state  and  condition,  and  in  paying  the  salaries  of  land  agents 
or  other  persons  whom  the  said  trustees  may  employ  to 
advise  or  assist  them  in  carrying  out  the  trusts  of  this  my 
will,  and  in  keeping  down  the  interest  of  any  debts  or  an- 
nuities chargeable  on  my  real  estate,  and  all  other  costs  and 
expenses  incident  to  the  execution  of  the  trusts  of  this  my 
will :  And  I  further  will  and  declare  that  my  said  trustees 
or  trustee  shall  apply  the  surplus  of  the  said  rents  and 
profits  in  paying  ou  any  debts  or  charges  that  may  exist  on 
my  real  estate ;  and  after  the  same  shall  all  have  been  paid, 
then  I  desire  them  to  invest  the  surplus  of  such  rents  and 
profits,  with  the  accumulations  thereon,  in  the  purchase  of 
freehold  or  copyhold  estates  in  England,  and  settle  the 
estates  so  to  be  purchased  to  the  uses  and  in  the  manner  to 
and  in  which  1  have  by  *this  my  will  settled  my  [655 
estates  in  the  countj^  of  Lincoln,  or  as  near  thereto  as  cir- 
cumstances will  admit  of.  And  I  direct  that  in  the  mean- 
time, and  until  such  investments  shall  be  made,  the  said 
surplus  of  the  rents  and  profits,  with  the  accumulations 
thereon,  shall  from  time  to  time  be  invested  in  their  own 
names  on  government  or  real  securities,  so  that  the  same 
may  accumulate  in  the  way  .of  compound  interest.  But  I 
declare  that  no  such  accumulations  shall,  under  any  circum- 
stances, exceed  the  term  of  twenty-one  years  from  the  day 
of  my  death.  And  I  further  will  and  declare  that  at  the 
end  of  such  term  of  twenty-one  years  from  the  day  of  my 
16  Eng.  Rep.  *  86 
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death,  or  (if  my  said  brother  and  three  sisters  shall  all  die 
within  that  period),  then  on  the  death  of  the  survivor  of  them, 
whichever  event  shall  first  happen,  my  said  trustees  and  the 
survivors  and  survivor  of  them,  his  heirs  and  assigns,  shall 
hold  and  stand  possessed  of  all  my  real  estates  (except  at 
Key  worth  aforesaid),  but  including  the  said  estates  so  to  be 
purchased  with  the  said  surplus  rents  ani  profits,  with  the 
accumulations  thereon  as  aforesaid,  upon  the  trust  following 
(that  is  to  say),  upon  trust  with  and  out  of  the  rents  and  profits 
thereof  to  pay  any  annuities  which  may  then  be  payable  out 
of  my  real  estate,  and  subject  thereto,  in  trust  for  the  first 
and  every  other  son  of  ray  said  brother  Thomas  Hercules 
Milnes,  successively,  according  to  seniority  of  birth,  and  the 
heirs  male  of  the  body  of  each  such  son  ;  and  failing  such 
issue,  in  trust  for  the  second  son  and  every  other  younger 
son  successively,  according  to  seniority  of  birth,  of  my 
nephew  William  Hugh  Wade-Gery,  Esquire,  and  the  heirs 
male  of  the  body  of  each  such  son ;  and  failing  such  issue, 
in  trust  for  the  first  and  every  other  son,  successively,  ac- 
cording to  seniority  of  birth,  of  my  nephew  Hugh  Wade- 
Gery,  Esquire,  and  the  heirs  male  of  the  body  of  each  such 
son ;  and  failing  such  issue,  to  the  first  son  of  the  said 
William  Hugh  Wade-Gery  in  tail  male;  and  failing  such 
issue,  in  trust  for  my  said  nephew  Hugh  Wade-Gery,  for 
his  life,  without  impeachment  of  waste ;  and  after  his  de- 
cease, in  trust  for  tne  first  and  every  subsequent  daughter 
successively  in  tail  male  of  the  said  William  Hugh  Wade- 
Gery  ;  'and  failing  such  issue,  in  trust  for  the  first  and  every 
subsequent  daughter  successively  in  tail  male  of  the  said 
Hugh  Wade-Gery  ;  and  failing  such  issue,"  testator  directed 
656]  and  declared  that  his  said  trustees  *should  sell  all  his 
real  estate,  and  he  gave  all  the  moneys  arising  from  such 
sales,  and  from  the  rents  and  profits  thereof  till  such  sales, 
unto  the  persons  who,  under  the  Statutes  of  Distribution, 
should  then  be  his  next  of  kin. 

The  testator  directed  that  his  plate,  books,  pictures, 
household  goods,  and  furniture  should  be  used  and  enjoyed 
as  heirlooms,  and  that  every  person  who  should  become 
entitled  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  his  real  estates  should  take  his  name  and  arms  ; 
and  he  gave  and  bequeathed  all  his  personal  estate  and 
effects  to  his  trustees  upon  trust  to  sell  and  convert,  and 
•  to  pay  his  debts,  funeral  and  testamentary  expenses,  and 
legacies,  except  mortgage  debts,  any  deficiency  to  be  paid 
out  of  the  rents  of  his  real  estate ;  and  to  stand  possessed 
of  the  clear  surplus,  ''  upon  the  same  trusts  and  for  the 
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same  purposes  as  I  have  hereinbefore  declared,  of  the  rents 
and  profits  of  my  real  estate  in  the  county  of  Lincoln." 

He  also  declared  as  follows:  ''Provided  also,  and  I  far- 
ther declare  that  during  the  said  term  of  twenty-one  years, 
and  whilst  any  son  or  sous  of  the  said  William  Hugh 
Wade-Gery  shall  be  under  the  age  of  twenty-one  years,  or 
if  there  shall  be  no  such  son  or  sons,  then  whilst  the  son  or 
sons  of  the  said  Hugh  Wade-Gery  shall  be  under  the  age  of 
twenty-one  years,  it  shall  be  lawful  for  my  trustees  or 
trustee  from  time  to  time  to  pay  out  of  the  rents  of  my  real 
estate  such  suras  as  they  or  he  shall  think  desirable  for 
or  towards  the  education  of  any  one  or  more  of  such  son 
or  sons." 

The  testators  brother  and  heir-at-law,  Thomas  Hergules 
Milnes,  died  on  the  31st  of  March,  1860,  without  issue. 

Two  of  the  testator's  three  sisters  named  in  his  will,  who 
were  annuitants,  were  still  living. 

The  testator's  nephews  named  in  the  will,  William  Hugh 
Wade-Gery  and  Hugh  Wade-Gerv,  were  both  living,  and 
each  had  one  son  only  and  several  daughters  living,  all  un- 
der age. 

The  bill  was  filed  on  the  25th  of  February,  1870,  by  the 
infant  son  of  testator's  nephew  Hugh,  against  the  trustees, 
for  execution  of  the  trusts  of  the  will. 

On  the  24th  of  November,  1871,  an  administration  decree 
was  made,  and  the  Chief  Clerk's  certificate  was  dated  on 
the  4th  of  March,  1875. 

*The  term  of  twenty-one  years  from  the  testator's  *  [657 
death  expired  in  November,  1875. 

The  plaintiff  now  presented  a  petition  stating  the  above 
facts,  and  praying  for  a  declaration  that  he  was  now  abso- 
lutely entitled  as  tenant  in  tail  male  in  possession  to  the  real 
estates  devised  by  the  will,  and  was  entitled  to  the  personal 
estate  under  the  trusts  of  the  same,  and  to  the  use  and 
enjoyment  of  the  heirlooms  thereby  bequeathed. 

The  persons  now  entitled  to  the  testator's  real  estate  (if 
any)  which  descended  to  his  heir-at-law,  and  representing  the 
testator's  next  of  kin,  also  presented  a  petition,  praying  for 
a  declaration  that  the  income  which  had  accrued  since  the 
expiration  of  the  term  of  twenty-one  years  from  the  testator's 
death,  and  the  income  which  should  thereafter  accrue  until 
William  H.  Wade-Gery  should  have  a  second  son  or  should 
die,  which  should  first  happen,  on  the  real  estates  devised, 
and  on  the  personalty  liable  to  be  laid  out  in  the  purchase 
of  land,  was  undisposed  of  by  the  will ;  and  that  during  the 
like  period  the  use  and  enjoyment  of  the  heirlooms  were 
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also  undisposed  of  by  the  will ;  and  for  a  direction  that  the 
income  might  be  paid  and  allowed  to  the  petitioner  accord- 
ingly. 

Sir  H.  Jackson^  Q.C.,  and  Yate  Lee^  for  the  plaintiff: 
The  plaintiff  is  indefeasibly  entitled  as  tenant  in  tail  in 
possession.  Failure  of  "such  issue,"  that  is  to  say,  failure 
to  come  into  being  of  a  second  son  of  William  Wade-Gery, 
means  failure  during  the  period  of  twenty-one  years — an 
event  which  has  not  happened. 

Or,  the  plaintiff  is  entitled  as  tenant  in  tail  in  possession, 
but  (the  wliole  estate  being  in  the  trustees^  he  is  liable  to  be 
dispossessed  if  a  second  son  of  William  snould  be  bom. 

In  either  event,  the  plaintiff  is  entitled  to  be  let  into  pos- 
session of  the  rents  of  the  real  estate  at  once,  and  to  nave 
maintenance  out  of  them. 

The  testator  had  no  intention  of  dying  intestate  as  to  any 
part  of  his  property.  His  direction  that  no  accumulations 
were  to  exceed  the  term  of  twenty-one  years  was  made  in 
view  of  the  Thelluson  Act.  He  intended  the  period  of 
twenty-one  years  to  be  the  particular  estate,  upon  tne  deter- 
658]  mination  of  which  the  estates  were  to  vest  *imme- 
diately.  The  court  is  always  in  favor  of  constructions  which 
lead  to  the  earliest  possible  vesting. 

The  ultimate  devise  favors  this  construction.  "Failing 
such  issue,"  the  trustees  are  to  sell  for  the  testator's  next  of 
kin.  "  Failing  such  issue  "  must  mean  failure  at  the  end  of 
the  twenty-one  years.  The  court  will  not  impute  to  the 
testator  an  intention  of  giving  to  trustees  a  power,  after  an 
indefinite  period  of  suspense,  to  sell  in  favor  of  a  testator's 
next  of  kin. 

Hemminay  Q.C.,  and  Maidlow,  for  the  representatives  of 
the  heir-at-law  and  of  the  next  of  kin  respectively :  During 
the  period  of  suspense  until  a  second  son  of  William  Wade- 
Gery  is  born,  there  is  an  intestacy. 

The  whole  of  the  legal  estate  is  vested  in  the  trustees. 
They  are  to  accumulate  for  twenty-one  years.  That  is  not 
strictly  a  term ;  and  even  if  it  were,  it  would  not  support 
the  limitation  to  the  first  son  of  T.  H.  Milnes  as  a  contingent 
remainder.  There  is  no  life  estate  given  to  T.  H.  Milnes. 
Consequently  the  limitation  to  the  first  son  of  T.  H.  Milnes 
takes  effect  only  as  an  executory  devise  ;  and  in  like  manner 
the  limitations  to  the  plaintiff  and  the  rest  take  effect  only 
as  executory  devises,  until  some  person  comes  into  existence 
in  whom  one  of  them  may  vest,  when  the  subsequent  estates 
will  become  remainder.  Until  then,  they  are  all  contingent. 
Thus  the  limitation  to  the  plaintiff  is  contingent  on  failure 
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of  male  issue  of  the  second  son  of  William.  Has  such  issue 
failed  ?    Clearly  not. 

It  has  been  argued  that  failure  of  such  issue  of  William 
must  mean  failure  within  the  period  of  twenty-one  years. 
But  there  are  no  such  words  in  the  will. 

Nor  is  this  a  gift  to  the  eldest  son  of  Hugh,  i.e.,  to  the 
plaintiff,  subject  to  defeasance  on  birth  of  a  second  son  of 
William.  That  is  a  common  form  of  limitation  which 
might  have  been,  but  which  has  not  been,  here  expressed. 
The  gift  to  the  plaintiff  is  contingent  until  a  second  son  of 
William  is  born,  or  until  William  dies  without  having  had 
a  second  son. 

In  this  state  of  things  Hodgson  Y.Earl  Bective  (')  has  direct 
*application.  In  that  case,  as  in  this,  there  was  an  [659 
executory  devise  to  the  second  son  of  Lady  Bective  fwho 
had  only  one  son,  Lord  Kenlis,  living),  and  in  default  of 
such  second  son,  to  Lord  Kenlis  for  life,  with  remainders 
over.  No  one  in  that  case  suggested  that  Lord  Kenlis  took  a 
vested  estate,  subject  to  its  being  divested.  The  question 
was,  what  was  to  be  done  with  the  income  of  the  real  and 
personal  estate  until  the  second  son  came  into  existence; 
and  the  court  held  that  as  to  the  real  estate  the  rents  were 
undisposed  of  and  went  to  the  heir.  As  to  the  income  of  the 
personalty,  it  followed  the  corpus,  and  had  to  be  accumu- 
lated; but,  as  Lord  Westbury,  C,  on  the  appeal,  pointed 
out,  for  twenty-one  years  only,  so  as  not  to  infringe  the  pro- 
visions of  the  Thellusson  Act.  After  the  expiration  of  the 
twenty-one  years,  the  income  o.f  the  personalty  was  held  by 
the  House  of  Lords  to  belong  to  the  next  of  kin. 

The  case  is  also  governed  by  the  authority  of  Hopkins  v. 
Hopkins  ("),  the  rule  in  which  case  has  been  depart^  from, 
but  only  to  the  extent  to  which  it  clashed  with  Acroyd  v. 
Smithson{*\  the  principle  of  which  had  not  been  worked 
out  at  the  date  of  Hopkins  v.  Hopkins.  This  is  fully  ex- 
plained by  Lord  Westbury  C). 

Nor  is  this  a  "  mixed  fund,"  the  rule  as  to  which  is  laid 
down  by  Lord  Eldon  in  Oenery  v.  Fitzgerald  {^\  and  illus- 
trated by  Lord  Hatherley,  then  Wood,  V.C,  in  Hodgson  v. 
Earl  Bectioe  (*). 

The  contention  of  the  plaintiff  appears  to  be  that  he  would 
read  the  words  ''at  the  end  of  the  said  period  of  twenty-one 
y^rs,"  after  the  words  "failing  sucn  issue,"  into  every 

(»)  1  H.  A  M.  876,  891,  893  ;  ^  C.  on  (»)  1  Bro.  C.  C,  U08. 

appeal  from  part  of  the  decree,  Countens  {*)  10  H.  L.  C,  666,  667. 

of  Bective  v.  Hodgton,  10  H.  L.  C,  656.  (»)  Jac,  468. 

(•)  Cas.  t  Tal.,  44,  51.  (•)  1  II.  A  M.,  394. 
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one  of  the  limitations.  But  the  settled  rules  of  construction 
are  the  other  way.  Besides,  the  manifest  intention  was  to 
provide  for  children  of  the  testator's  nephew,  and  it  is  In- 
conceivable that  the  testator  intended  none  of  the  children 
of  nephews  to  take  unless  they  should  be  born  within  the 
period  of  twenty-one  years,  and  that  at  the  end  of  that 
period  the  estates  were  to  be  sold  for  the  benefit  of  the  next 
of  kin.  Such  a  construction  would  afford  too  short  a  period 
within  which  children  must  be  born  in  order  to  be  qualified 
to  take.  That  being  so,  the  intermediate  rents  of  realty  and 
660]  *income  must  'go  to  the  heir,  and  the  intermediate 
income  of  personalty  after  the  twenty-one  years  to  the  next 
of  kin. 

[They  also  referred  to  In  re  Mbwlem  (') ;  In  re  JEddels* 
Trusts  n.] 

KaVy  Q.C.,  and  Begg,  for  the  trustees :  It  has  been  sug- 
gested that  we  should  argue  that  an  unborn  second  son  of 
William  Wade-Gery,  who  may  possibly  come  into  existence, 
will  be  entitled,  but  we  do  not  see  our  way  to  this. 

The  attention  of  the  court  should,  however,  be  drawn  to 
the  decision  in  Sidney  v.  Wilmer  ("),  decided  on  appeal  on 
the  8th  of  December,  1863,  by  Lord  Westbury,  who,  on  the 
4th  of  March,  1864,  moved  the  judgment  of  the  House  of 
Lords  in  Countess  Bectioe  v.  Hodgson  (*). 

Hemming^  Q.C.,  on  Sidney  v.  Wilnier :  The  case  does 
not  appear  to  have  ever  been  followed.  It  was  not  cited  in 
Conntess  Bective*  v.  Hodgson,  and  the  authorized  report 
of  it  was  not  published  when  the  judgment  of  the  House  of 
Lords  in  Countess  Bective  v.  Hodgson  was  delivered.  The 
part  of  the  decision  in  Sidney  v.  Wilmer  which  applies  to 
the  present  contention  was  a  subsidiary  part  of  the  case. 
Moreover,  the  decision  in  Sidney  v.  Wilmer  was  appealed 
from,  with  the  result  partially  stated  in  the  report  (*),  the 
fact  being  that  the  plaintiffs  gave  up  £6,000  out  of  £8,000 
rather  than  attempt  to  support  the  judgment  before  the 
House  of  Lords ;  and  this  part  of  the  history  of  the  case, 
as  much  as  any  other,  must  be  considered  to.have  been  pres- 
ent to  the  mind  of  Lord  Westbury  when  the  case  of  Countess 
Bective  v.  Hodgson  was  very  shortly  afterwards  before  him 
on  appeal.  The  two  cases  cannot  stand  together  on  this 
point,  and  there  is  no  doubt  which  is  right  and  conclusive. 

Sir  H,  Jackson,  in  reply  :  We  press  upon  the  court  tjie 
first  alternative,  viz.,  that  the  plaintiff  is  entitled  absolutely 
as  tenant  in  tail  in  possession.  * 

(})  Law  Rep,.  18  Eq.,  9.  (*)  10  H.  L.  C,  666. 

O  Law  Rep.,  11  Eq.,  669.  .  («)  4  D.  J.  A  S.,  113. 

(»)  26  Beav.,  260  ;  4  D.  J.  A  S.,  84. 
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The  diflference  between  tliis  case  and  Hodgson  v.  Earl 
Becttce  (')  *is,  that  here  we  have  a  lixed  period  of  [661 
twenty-one  years,  during  which  the  mansion  house  is  to  be 
kept  shut  up,  with  a  declaration  that  under  no  circumstances 
is  there  to  be  an  accumulation  beyond  twenty-one  years. 
That  is  a  proviso  overriding  the  whole  will.  At  the  end  of 
that  period  interests  are  to  take  effect  in  possession.  In 
whose  favor  ?  In  favor  of  the  person  who  then  answers  the 
description. 

This  is  not  a  gift,  either  at  the  end  of  twenty-one  years, 
"or"  at  the  death  of  the  survivor  of  the  annuitants — which 
would  correspond  to  Hodgson  v.  Earl  Bective  (*) ;  it  is  a 
girt  at  the  end  of  twenty-one  years,  or  sooner,  if  the  survivor 
of  the  annuitants  should  die  before. 

The  twenty-one  years  may  not  be  a  term  in  the  strict  sense, 
but  the  circumstance  of  its  liaving  been  limited  is  all-import- 
ant, as  showing  what  was  the  intention  of  the  testator. 

In  the  second  alternative  we  rely  on  the  decision  in  Sidney 
V.  Wilmeri^), 

Bacon,  V.C.  :  As  far'as  this  is  a  question  of  construction, 
which  is  one  of  the  grounds — and  I  was  going  to  say  the 
principal  ground— upon  which  Sir  Henry  Jackson  has  put 
his  claim,  no  doubt  there  is  a  great  deal  to  be  said  in  favor 
of  the  plaintiff's  construction. 

The  testator  has  provided  for  the  manner  in  which  his 
testamentary  dispositions  are  to  be  made  effectual,  and  the 
court  has  very  often  exercised  a  large  discretion  in  constru- 
ing a  will  by  supplying  more  than  is  said  by  the  testator, 
for  the  purpose  of  giving  effect  to  what  the  court  is  satisfied 
was  the  true  intention.  But  upon  this  will  I  cannot  find  any 
expressed  intention  by  the  testator  to  dispose  of  the  prop- 
erty, after  the  expiration  of  the  period  of  accumulation 
which  he  mentions,  in  favor  of  any  but  persons  whose  rights 
arc  merely  contingent.  No  doubt,  he  did  not  consider  that 
there  might  be  an  interval  between  the  expiration  of  the 
twenty-one  years  he  mentions  and  the  period  at  which  the 
rights  could  be  ascertained.  The  contingency  of  that  in- 
terval occurring  has  happened,  and  as  to  what  is  to  be  done 
in  that  event  *he  is  silent.  What  authority  have  I,  [662 
in  construing  this  will,  to  hold  that  h^  does  by  his  will  say 
(for  this  is  w^iat  I  am  asked  to  do)  that  when  the  twenty-one 
years  have  expire^,  if  it  is  then  doubtful  which  of  the  per- 
sons entitled  under  the  several  limitations,  executory  as 
they  are,  will  become  ultimately  entitled,  the  one  who 
presents  himself  first  shall  have  it  in  the  interval  ?    I  can 

0)  1  H.  4  M.,  394.  («)  25  Bcav.,  260;  4  D.  J.  &  S.,  84. 
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find  no  authority  for  saying  that.  I  am  dealing  with  it  now 
only  as  a  question  of  construction.  If  I  were  to  adopt  the 
suggestion  of  the  plaintiffs  petition,  and  declare  that  the 
plaintiff  is  entitled  to  the  possession  of  the  real  estate,  and 
the  enjoyment  of  the  income  of  the  personalty,  and  years 
afterwards  a  person  with  a  better  title,  namely,  a  second 
son  of  William  Wade-G^ry,  should  be  born,  what  account 
would  the  court  be  able  to  render  to  the  person  who  would 
then  be  clearly  entitled  to  the  emoyment  of  the  estate  dur- 
ing the  interval  ?  If  the  plaintiff  were  to  die  after  the  court 
had  made  that  declaration,  his  heir-at-law,  or  legal  j)ersonal 
representative,  would  be  entitled,  however  long  the  interval 
might  be,  to  the  enjoyment  of  this  property.  Is  that  any- 
thing like  what  I  can  impute  to  the  testator  as  his  intention  ? 
The  testator  had  a  right  to  dispose  of  the  property,  and  if 
he  has  failed  to  dispose  of  it  entirely,  the  law  has  pointed 
out  what  the  consequence  is.  The  petitioner  is  entitled  to 
all  the  testator  has  given  him.  Can  I  say  that  he  has  given 
him  anything,  if  the  event  shall  happen  that  a  second  son 
should  be  born  ?  It  is  impossible  for  me  to  do  so.  I  con- 
fess, keeping  in  mind  that  rule  of  which  I  have  been  re- 
minded, that  the  court  leans  as  strongly  as  it  can  against 
intestacy,  there  is  a  strong  temptation  to  adopt  the  construc- 
tion which  Sir  Henry  Jackson  puts  upon  the  will,  because 
such  a  construction  would  be  more  useful  and  rational. 
But  that  does  not  justify  me  in  putting  words  into  this  will 
which  I  do  not  find  in  it.  I  find  no  gift  to  the  plaintiff  at 
the  time  when  the  twenty-one  years  shall  have  expired; 
and  if  I  were  to  make  the  declaration  he  asks  for  I  must 
make  it  on  the  assumption  that  the  will  contains  those  words. 
I  have  no  authority  to  do  that.  Therefore,  upon  the  ques- 
tion of  construction,  I  am  against  the  plaintiff. 

But  if  I  am  asked,  as  a  matter  of  authority,  to  decide  in 
favor  of  the  plaintiff,  then  I  am  bound  to  decide  against 
him.  It  is  impossible  for  any  serious  purpose  to  distinguish 
663]  this  case  from  that  *of  the  Countess  Bectioe  v.  Ilodg- 
son{').  The  same  point  arose  there ;  the  same  rule  must  be 
applied  as  was  laid  down  as  being  the  law  by  the  highest 
authority  which  we  know  of,  namely,  the  House  of  Lords. 

In  another  case  referred  to,  a  case  decided  by  one  of  the 
same  judges  who  decided  the  case  of  Countess  Bective  v. 
Hodgson  in  the  House  of  Lords,  I  mean  Sidney  v.  Wilmer  (*), 
a  directly  contrary  decision  was  arrived  at ;  the  court  in 
that  case  being  influenced  to  some  extent,  I  cannot  doubt, 
by  the  construction  that  was  put  on  the  will,  and  a  great 

{})  10  H.  L.  C,  666.  («)  25  Bea\r.,  260 ;  4  D.  J.  &  S.,  84. 
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deal  more  by  the  general  principle  to  be  found  in  the  judg- 
ment ;  and  if  there  were  ijg  such  decision  as  that  of  the 
Countess  Bective  v.  Hodgson^  I  do  not  hesitate  to  say  that 
I  would  rather  adopt  the  principle  of  Sidney  v.  WilTner 
than  the  principle  or  the  decision  in  Countess  Bective  v. 
Hodgson,  But  I  am  bound  by  this  latter  authority.  I 
have  no  alternative  ;  the  law  has  plainly  decided  the  ques- 
tion ;  it  is  my  duty  to  obey  the  law  ;  and  I  should  be  acting 
contrary  to  the  decision  if  I  were  to  j^ield  to  anv  temptation 
I  might  feel,  and  to  the  strong  solicitation  which  has  been  pre- 
sented to  me,  not  to  leave  the  income  of  this  property  any 
longer  in  suspense,  not  to  wait  for  an  event  which  may  never 
happen,  and  m  all  probability  never  will  happen,  and  not  to 
hand  over  the  income  of  the  property  in  the  meantime  to 
the  heir-at-law  and  the  next  of  Kin,  who  nevertheless  are 
the  persons  whom  the  law  has  designated  as  being  entitled 
to  the  intermediate  enjoyment  if  the  testator  has  not-  taken 
it  away  from  them.  If  ne  has  given  it  to  nobody  else,  he 
has  not  taken  it  away  from  his  heir-at-law  and  next  of  kin  ; 
and,  in  my  opinion,  the  heir-at-law  and  the  next  of  kin 
are  therefore  entitled  to  the  intermediate  proceeds  of  this 
estate,  real  and  personal,  until  it  shall  be  ascertained  whether 
the  contingency  upon  the  happening  of  which  the  plaintiff 
will  become  entitled  will  happen. 

As  to  the  chattels  which  were  directed  to  be  held  as  heir- 
looms, and  which  are  not  affected  by  the  provisions  of  the 
Thellusson  Act,  the  trustees  must  taKe  c§ire  of  them.  The 
heir-at-law  will  not,  in  my  opinion,  be  entitled  to  them.  If 
the  house  has  to  be  let,  the  furniture  must  be  let  with  it, 
and  the  trustees  must  take  as  much  *care  of  it  as  they  [664 
can.     They  can  always  apply  for  directions  in  Chambers. 

The  following  are  minutes  of  the  order ; 

An  order  on  both  petitions. 

Declare  that  upon  the  expiration  of  the  term  of  twenty. 
one  years  the  rents  and  income  are  undisposed  of  until 
it  is  ascertained  whether  there  will  be  a  second  son  of 
William  Hugh  Wade-Gery. 

Declare  that  the  neir-at-law  and  next  of  kin  are  entitled 
thereto  respectively. 

Direct  an  inquiry  what  part  of  the  income  arises  from  realty 
and  what  from  personalty. 

Costs  of  all  parties  as  betweensolicitor  and  client  out  of 
the  fund. 

Solicitors  for  plaintiff  and  heir-at-law:  A,  F,  &R,  W. 
Tweedie,  agents  for  Day  <Ss  Wade-Oery^  St.  NeoVs. 
Solicitors  for  trustees  :  /.  E.  Fox  &  Co. 
16  E^^G.  Rkp.  87 
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[1  Cliancery  Dinsion,  673.] 
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673]  *LoRD  Manners  v.  Johnson. 

[1874     M.     182.] 

Covenant  not  to  ertet  "Building  " — Erection  of  Bay  Window — Breach  of  Covenant — 
,  Damage — Interfereiice  with  PHvacy — Injury  to  Property — Righi  to  sue. 

The  purchaser  of  a  plot  of  land,  part  of  an  estate  laid  out  for  building,  covenanted 
with  the  vendors,  who  were  the  mort^ag^ees  in  fee  in  possession  of  the  estate,  their 
heir  and  assigns,  not  to  erect  any  *'  building  **  on  his  plot  nearer  to  the  road  in  which  it 
was  situate  than  the  line  of  frontage  of  the  then  present  houses  in  that  road,  which 
houses  were  about  forty  feet  apart,  and  about  eighty  feet  from  the  road.  He  then 
erected  two  houses  on  his  plot,  each  of  which  had  a  bay  window  projecting  threo 
feet  beyond  the  line  of  the  existing  houses,  and  carried  from  the  foandation  up 
to  the  roof. 

Upon  bill  for  injunction  filed  by  the  transferee  from  the  mortgagees,  and  by  a 
subsequent  purchaser  from  them  of  a  contiguous  plot,  who  had  entered  into  similar 
covenants : 

IJeld,  tirst,  that  the  bay  windows  were  "  buildings"  within  the  meaning  of  tho 
covenant,  and  the  erection  of  them  a  violation  of  it ;  secondly,  that  there  being  a 
clear  breach  of  covenant,  the  covenantees  were  entitled  to  their  injunction  without 
the  necessity  of  showing  damage ;  thirdly,  that  invasion  of  privacy  constituted 
damage ;  fourthly,  that  the  covenant  being  not  to  do  an  act  the  doing  of  which  caused 
an  invasion  of  privacy,  it  was  not  necessary  for  the  covenant  in  terms  to  purport  to 
preserve  privacy ;  and,  fifthly,  that  both  the  plaintiffs  had  material  interests  suffi- 
cient to  sup{)ort  the  suit. 

At  the  date  of  the  agreements  and  conveyances  herein- 
after mentioned,  J.  H.  Manners  Sutton  and  J,  E.  B.  Dash- 
wood  were  mortgagees  in  fee  in  possession  of  lands  of 
considerable  extent  in  the  parish  or  Streatham,  known  as 
the  Roupell  Park  Estate,  the  equity  of  redemption  in  which 
was  vested  in  Richard  Roupell.  The  estate  had  been  laid  out 
for  building  purposes  according  to  a  regular  scheme ;  and 
npon  a  part  of  it  known  as  Palace  Road,  Jive  houses,  Nos.  3 
to  8  Palace  Road,  had  been  built  in  a  line  with  and  at  a  dis- 
tance of  about  forty  feet  from  one  another,  the  fronts  of  which 
houses  were  at  a  distance  of  about  eighty  feet  from  Palace 
Road,  from  which  they  were  each  separated  by  a  wall  having 
entrance  and  exit  gates  for  carriages,  inside  which  wall  was  a 
front  garden  and  carriage  drive  to  the  house  door ;  and  each 
house  and  garden  was  divided  from  the  other  by  garden 
674]  *walTs  about  eight  feet  in  height.  The  houses  were 
worth  £4,000  to  £6,000  a-piece. 

By  an  agreement  in  writing,  dated  the  29th  of  April,  1873, 
and  made  between  Messrs.  Manners  Sutton  and  JJashwood 
of  the  first  part,  Mr.  Richard  Roupell  of  the  second  part, 
and  the  defendant  of  the  third  part,  the  defendant  agreed 
to  purchase  a  piece  of  land  in  Palace  Road  (upon  the  site 
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of  which  he  afterwards  built  Nos.  1  and  2  Palace  Road), 
and  by  the  16th  clause  of.  the  agreement  it  was  provided 
that  he  should  not  erect  "any  building"  thereon  ''nearer 
to  the  said  Palace  Road  than  the  line  of  frontage  of  the 
then  present  houses  in  Palace  Road,"  but  should  "observe 
a  straight  line  of  frontage  with  the  line  of  houses  Nos.  3  to 
8  Palace  Road,  aforesaid." 
By  a  similar  agreement,  dated  the  18th  of  June,  1873,  the 

})laintiflf,  Mr.  B.  B.  Baker,  agreed  to  purchase  a  piece  of 
and  in  Palace  Road,  next  to  the  defendant's  plot,  with  the 
messuage  erected  thereon,  and  known  as  No.  3  Palace 
Road,  subject  to  a  similar  provision  as  to  building;  and 
upon  the  treaty  for  his  purchase  it.  was  agreed  between  him 
and  the  mortgagees  and  mortgagor  that  he  should  have  and 
be  entitled  to  the  benefit  of  the  agreement  with  the  defen- 
dant by  the  15th  clause  of  his  agreement. 

By  an  indenture,  dated  the  31st  of  July,  1873,  and  made 
between  the  same  persons  as  were  parties  to  the  agreement 
of  the  29th  of  April,  the  premises  Nos.  1  and  2  Palace 
Road  were  conveyed  to  the  defendant  in  fee,  and  the  defen- 
dant entered  into  a  covenant  with  Messrs.  Manners  Sutton 
and  Dashwood,  their  heirs  and  assigns,  precisely  similar  in 
terms  to  the  15th  clause  of  his  agreement. 

By  an  indenture,  dated  the  26th  of  September,  1873,  the 
premises  No.  3  Palace  Road  were  similarly  conveyed  to 
the  plaintiff  Baker  in  fee. 

By  an  indenture,  dated  the  9th  of  February,  1874,  Messrs. 
Manners,  Sutton  and  Dashwood  transferred  to  the  plaintiff 
Lord  Manners  their  mortgage  debts  and  securities  on  the 
RoupeU  Park  Estate,  and  conveyed  to  him  in  fee  the  said 
estate,  subject  to  the  equity  of  redemption  subsisting 
therein. 

The  defendant  took  possession  of  his  piece  of  ground  and 
erected  *two  houses  thereon,  the  general  line  of  [675 
which  was  nearer  to  Palace  Road  than  the  line  of  the 
existing  houses  therein,  by  a  distance  variously  stated 
as  from  five  inches  to  one  foot.  These  houses  were,  more- 
over, built  with  bay  windows,  projecting  about  three  feet 
further  towards  the  road,  which  bays  were,  on  one  side  of 
the  door  in  each  house,  carried  from  the  foundation  up  to 
the  roof.  Lord  Manners  and  Mr.  B.  B.  Baker  conceived 
this  mode  of  building  to  be  a  breach  of  the  defendant's 
covenant,  and  after  some  correspondence  they  filed  the 
present  bill  agaihst  the  defendant,  and  prayed  for  a  declara- 
tion that  the  Ruildings  and  houses  being  erected  by  the  de- 
fendant constituted  a  breach  of  the  covenant  entered  into 
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by  him  in  the  indenture  of  the  31st  of  July,  1873,  and  for 
an  injunction  to  restrain  him  from  further  proceeding  with 
the  erection  of  the  bnildings  or  houses  erected  or  commenced 
to  be  erected  by  him,  and  from  erecting,  or  permitting  to 
continue  on  his  premises,  any  building  nearer  to  Pamce 
Road  than  the  line  of  frontage  of  the  houses  which  existed 
at  the  date  of  his  conveyance,  and  from  not  observing  the 
straight  line  of  frontage  with  the  line  of  houses  Nos.  3  to  8 
Palace  Road. 

.  In  September,  1874,  the  plaintiffs  moved  for  an  injunction 
in  the  terms  of  the  prayer  of  their  bill,  and  the  motion  was 
ordered  to  stand  to  the  hearing  of  the  cause,  the  defendant 
undertaking  to  abide  by  any  order  the  court  might  make  at 
the  hearing  as  to  pulling  down  his  buildings. 

The  cause  now  came  on  for  hearing,  and  there  was  a  con- 
siderable amount  of  evidence  by  scientific  and  other  wit- 
nesses on  either  side. 

Dickinson^  Q.C.,  and  T.  NortTimore  Lawrence^  for  the 
plaintiffs :  The  defendant  has  committed  a  breach  of  his 
covenant  in  two  respects. 

First,  in  advancing  the  general  line  of  his  building  a  dis- 
tance variously  estimated  at  from  five  inches  to  one  foot 
nearer  to  Palace  Road. 

Secondly,  and  this  is  the  main  ground  of  complaint,  in 
constructing  bay  windows,  which  form  part  of  the  main 
structure  oi  the  houses,  and  project  three  feet  further 
towards  Palace  Road,  from  which  windows  the  premises  of 
Mr.  Baker  are  overlooked,  to  the  destruction  of  the  privacy 
of  his  front  garden. 

676]  *In  Simpson  v.  Smith  Q\  where  the  question  was 
as  to  whether  the  certificate  of  tne  superintending  architect 
was  conclusive  evidence  that  a  particular  building  was  be- 
yond the  general  line,  the  erection  in  question  was  a  bay 
window,  and  it  was  assumed  to  be  a  "building;"  and 
there  can  be  no  doubt  that,  at  all  events,  bay  windows  such 
as  these,  which  are  carried  up  from  the  foundation  to  the 
roof,  are  "buildings"  within  the  meaning  of  the  covenant. 

In  Western  v.  Macdermott  {*)  the  Master  of  the  Rolls 
granted  an  injunction  to  restrain  a  defendant  from  erecting 
a  bow  of  the  depth  of  eighth  feet  at  the  rear  of  his  house, 
as  in  breach  of  a  covenant  not  to  "build"  running  with 
the  land.  There  being,  then,  a  clear  breach  of  the  covenant, 
it  is  not  necessary  for  the  parties  entitled  to  the  benefit  of 
the  covenant  to  show  that  they  have  sustained  substantial 

(^)  Law  Rep.,  6  C.  P.,  87,  (•)  Law  Rep.,  1  Eq.,  499. 
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ininry  from  the  breach :  Tipping  v.  Eckersley  {^) ;  Western 
V.  Macdeimott (') ;  Leech  v.  ScJiweder (*). 

In  this  case,  however,  there  is  substantial  injury  by  a 
destruction  of  privacy,  w^hich  would  lessen  the  letting  or 
selling  value  of  the  property.  No  defence  of  delajr  is  avail- 
able to  the  defendant  in  this  case,  as  he  had  notice  of  the 
pjlaintifFs  right  to  prevent  his  building,  and  of  their  inten- 
tion to  enforce  it :  Coles  v.  Sims  (*). 

Cookson^  Q.C.,  and  W.  W.  Kar slake,  for  the  defendants : 
The  object  of  covenants  such  as  these  is  to  secure  substan- 
tial uniformity,  and  to  prevent  caprice  in  building  upon 
estates  laid  out  in  accordance  with  a  general  scheme.  But 
no  building  scheme  could  be  considered  as  broken  up  by  so 

galtry  a  deviation  from  the  general  line  as  this ;  and  it  would 
e  intolerable  if  building  upon  a  particular  site  coilld  be 
stopped  because  an  advance  of  a  few  inches  has  been  made 
in  the  line  of  a  house  forty  feet  apart  from  the  neyt  house. 
Then  as  to  the  bay  windows,  they  are  mere  projections  of 
the  same  character  as  porticos  or  verandahs,  which  do  not 
form  the  main  line  of  the  building,  and  are  not  within  the 
meaning  of  the  covenant. 

Simpson  v.  Smith  was  merely  an  affirmation  of  Tear  v. 
*Preebodp{*),  a  case  upon  the  special  language  of  the  [677 
Metropolitan  Building  Act ;  and  it  is  to  be  observed  that  the 
later  of  those  acts  altered  the  word  describing  the  line  of 
building  to  be  observed  from  "regular"' into  ''general." 
It  cannot  be  said  that  where  there  is  a  breach  of  contract 
no  damage  at  all  need  be  shown ;  otherwise,  the  court  might 
be  called  upon  to  interfere  from  mere  jealousy  on  the  jjart 
of  a  plaintrflf.  There  is  here  no  real  breach  of  uniformity, 
and  not  even  nominal  injury  is  shown  to  either  of  these 
plaintiffs.  As  to  the  mortgagee,  the  improvements  have 
made  his  property  more  valuable ;  and  as  to  the  other  plain- 
tiff, the  court  will  not  import  the  preservation  of  privacy 
into  a  covenant  which  does  not  expressly  extend  to  it.  There 
is  no  sufficient  interest  in  either  of  the  plaintiffs  to  support 
this  suit ;  and,  moreover,  they  have  come  too  late  to  assert 
their  rights,  if  they  had  any. 

Hall,  V.C,  after  inquiring  of  Mr.  Dickinson  whether  he 
pressed  the  first  part  of  the  case  as  to  the  advance  of  the  line 
of  the  main  building,  and  receiving  an  answer  in  the  nega- 
tive, said  in  that  case  he  should  not  call  for  a  reply,  and 
continued : 


(')  2  K.  A  J.,  264.  (<)  6  D.  M.  A  G.,  1 . 

(«)  Jjiw  Ilrp.,  2  Ch.,  72.  (*)  4  C.  B.  (N.S.),  228,  262. 

O  Law  Rop.,  9  Ch.,  463. 
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This  suit  embraces  two  distinct  objects:  the  one  to 
restrain  the  defendant  from  encroaching  and  bringing  for- 
•  ward  the  general  front  of  the  two  houses  in  question  ; 
and  the  other  to  restrain  him  from  allowing  the  bay  windows 
in  these  houses  to  remain.  I  shall  deal  first  with  the  latter 
object. 

Jf  ow,  that  question  depends  entirely  upon  the  construction 
of  a  covenant  contained  in  the  deed  of  the  31st  of  July, 
1873.  It  has  been  said  that  the  construction  of  that  cove- 
nant is  or  may  be  affected  by  the  cases  of  Tear  v.  Freebody 
and  Simpson  v.  Smith  (*) ;  but  I-  do  not  see  that  those  au- 
thorities have  any  bearing  upon  the  present  case  ;  for  they 
dealt  with  the  particular  terms  of  an  act  of  Parliament  con- 
taining expressions  materially  varying  from  the  terms  of 
the  covenant  upon  which  the  question  in  the  present  case 
turns,  and  accordingly  they  do  not  seem  to  me  to  assist 
the  court  in  interpreting  this  deed,  which  must  be  con- 
sidered according  to  the  terms  of  the  covenant  contained 
in  it. 

What,  then,  is  the  true  construction  of  that  covenant ! 
678]  The  ^covenant  is  a  covenant  by  the  defendant  that  he 
will  not  *'  erect  any  building  on  the  said  premises  Nos.  1  and 
2  Palace  Road"  (that  is,  upon  the  two  sites),  "nearer  to 
the  said  Palace  Road  than  the  line  of  frontage  of  the  pres- 
ent houses  in  Palace  Road."  And  then  it  goes  on,  "but 
shall  observe  a  straight  line  of  frontage  with  the  line  of 
houses  Nos.  3  to  8  Palace  Road,  aforesaid."  As  I  read 
that,  there  is  a  positive  obligation  on  the  defendant  not  to 
erect  any  buildings  on  the  two  sites  nearer  to  Palace  Road 
than  the  line  of  irontage  of  the  houses  in  Palace  Road, 
which  is  not  in  any  way  qualified  or  detracted  from  bv  the 
following  words,  "  but  shall  observe  a  straight  line  of  front- 
age with  the  line  of  the  existing  houses."  I  consider  it  is  an 
independent  covenant  in  its  first  part,  not  in  any  way 
restricted  or  cut  down  to  mean  merely  that  he  will  observe* 
in  his  buildings  "  a  straight  line  of  frontage  with  tlie  line  of 
houses."  But  if  it*be  not  a  separate  obligation,  reading  the 
whole  of  the  obligation,  and  treating  it  for  this  purpose  as 
if  it  were  all  to  be  taken  together,  then  it  appears  to  me 
there  is  a  plain  obligation  in  that  clause  that  there  shall  be 
no  buildings  on  those  two  sites  "nearer  to  the  said  Palace 
Road  than  the  line  of  frontage  of  the  present  houses  in 
Palace  Road." 

If  that  be  the  true  construction,  the  next  question  is 
whether  these  bays  are  in  fact  buildings  within  the  meaning 

(')  Law  Rep.,  6  C.  P.,  87. 

\ 
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of  that  covenant ;  and  it  is  said  that  they  are  not  buildings 
but  projections,  just  as  a  portico  or  a  verandah  is  a  pro- 
jection. 

I  should  have  thought  we  did  not  want  surveyors'  certifi- 
cates or  scientific  witnesses  to  expound  the  meaning  of  that 
word  ''building"  as  contained  in  that  covenant.  When 
you  find  tbfct  parts  of  the  main  structure  of  the  house  (i.e., 
the  portions  of  the  house  forming  the  bays)  are  carried  up 
from  the  foundation,  it  appears  to  me  clear  that  such  parts 
are  buildings  within  the  meaning  of  the  covenant.  Although 
the  defendant  has  not  in  fact,  on  one  side  of  the  house,  done 
more  than  put  a  bow  on  one  floor,  yet  if  his  contention  is 
right,  he  is  entitled  to  carry  the  bow  of  this  house  up  to 
the  top.  This  I  refer  to  as  testing  whether  the  additions  to 
the  main  building  can  be  considered  as  not  within  the  cove- 
nant. If  he  could  do  that,  I  do  not  see  why  he  should  not 
have  bows  over  the  portico,  and  by  degrees  extend  the  whole 
frontage. 

It  is  not  necessary  for  me  to  say  anything  as  to  whether 
a  mere  ^projection  as  distinguished  from  a  portion  of  [679 
the  main  building  would  be  within  the  covenant.  • 

No  authority  has  been  cited  (if  any  such  there  could  be) 
to  show  that  my  interpretation  of  the  word  ''building"  in 
such  an  instrument  or  covenant  is  not  a  proper  one.  The 
only  case  that  has  been  referred  to  bearing  at  all  upon  the 
question  is  Western  v.  Maodermott  (*).  In  that  case  the  bay 
or  bow  was  considered,  part  of  the  building,  and  a  violation 
of  the  covenant  not  to  buildy  and  on  that  the  injunction  was 
granted,  and  on  appeal  alErmed.  In  this  case  the  balance 
of  evidence  leaves  no  doubt  that,  in  accordance  with  my 
view  of  the  ordinary  acceptation  and  meaning  of  the  words, 
fheee  bows  are  parts  of  the  building. 

There  is  therefore,  in  my  opinion,  a  violation  of  the  cove- 
nant. But  then  it  is  said,  if  that  be  so^  still  it  is  not  a  case 
in  which  the  court  should  interfere,  for  it  is  contended  that 
this  bill  comes  too  late  for  this  court  to  interfere.  I  think 
that  is  not  so.  There  was  distinct  notice  given  and  persisted 
in  from  beginning  to  end,  by  reason  of  which  the  defendant 
must  be  taKen  to  have  done  everything  at  his  own  peril, 
even  to  the  extent  of  the  court  interfering  by  mandatory 
injunction. 

Then  it  is  said  it  is  not  a  case  for  a  mandatory  injunction, 
because,  although  the  covenant  may  be  such  as  I  have  held 
it  to  be,  not  only  is  the  amount  of  damage  and  injury  nilj 
but  more  than  that,  what  has  been  done  is  actually  an  ini- 

(')  Law  Rep.,  1  Eq.,  499. 
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prbvement  to  the  plaintiff's  property.  Of  course  the  plain- 
tiff is  the  best  judge  of  what  will  be  an  improvement  to  his 
own  property;  but  I  take  it  now  to  be  the  law  that  if  a 
covenant  of  this  character  is  entered  into  with  reference  to 
the  position  of  buildings  upon  a  particular  plot  of  ground 
as  part  of  a  scheme  for  building  upon  property,  then  the 
party  who  stipulates  for  and  obtains  that  covenant  does  so 
free  from  being  embarrassed  by  the  question  whether  any, 
and  if  any,  what  injury  or  damage  is  consequent  on  the 
breach  of  the  covenant,  and  that  an  assign  of  the  benefit  of 
the  covenent  is  in  as  good  a  position  as  the  original  cove- 
nantee. •  One  of  the  earliest  cases  in  which  this  doctrine  is 
distinctly  stated  was  the  case  of  Kemp  v.  Sohei'  (*).  In  that 
680]  case  Lord  Cranworth  (')  expresses  himself  *thus : 
''It  was  said  that  this  case  comes  within  the  principle  of 
those  cases  in  which  the  court  has  refused  to  interfere  be- 
cause no  damage  has  been  actually  sustained  ;  but  a  person 
who  stipulates  that  her  neighbor  shall  not  keep  a  school, 
stipulates  that  she  shall  be  relieved  from  all  anxiety  arising 
from  a  school  being  kept,  and  the  feeling  of  anxiety  is 
damage." 

Then  there  is  the  case  of  Tipping  v.  Eckersley  ('),  where 
Vice-Chancellor  Wood  laid  down  the  rule  thus:  '*If  the 
construction  of  the  instrument  be  clear,  and  the  breach 
clear,  then  it  is  not  a  question  of  damage,  but  the  mere  cir- 
cumstance of  the  breach  of  covenant  affords  sufficient  ground 
for  the  court  to  interfere  by  injunction.  And  I  apprehend 
the  court  may  so  interfere  whether  the  defendant  has  or  has 
not  actually  committed  the  breach  in  respect  of  which  the 
interference  of  the  court  is  sought.  For  in  a  case  of  con- 
tract it  is  enough  if  the  defendant  claims  and  insists  on  a 
right  to  do  the  act,  although  he  has  not  already  done  it, 
modo  etforma^  as  alleged.  In  such  a  case  I  should  have  no 
difficulty  in  granting  an  injunction." 

Then  Lord  Romifly,  having  made  observations  on  that 
head  in  Wester7i  v.  Macdermott  (*),  Lord  Chelmsford,  when 
the  case  went  before  him  on  appeal,  showed  he  did  not  ac- 
quiesce in  the  view  taken  by  Lord  Romilly.  Then  we  have 
tlie  whole  subject  reviewed  and  considered  by  the  present 
Master  of  the  Rolls  in  the  case  of  Leech  v.  Schweder  (*), 
where  he  went  through  all  the  authorities,  referring  to  a 
very  clear  expression  of  the  same  view  by  the  late  Master  of 
the  Rolls,  Lord  Romilly,  in  the  case  of  Jjickiiison  v.  Grand 

(»)  1  Sim.  (N.a.),  517.  (*)  Law  Rep.,  1  Eq.,  499. 

CO  1  Sim.  (N.S.),  520.  (»)  Ltiw  Rc|>.,  9  CL.,  465,  n. 

(3)  2  K.  <fe  J.,  264,  270. 
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Junction  Canal  Company  (^).    I  think,  therefore,  that  the 
law  is  as  I  have  laid  it  down. 

But  if  it  had  been  necessary  for  me,  in  determining  this 
case,  to  rest  my  judgment  upon  the  (Question  whether  or  not 
there  was  damage  to  the  plaintiffs  arising  from  the  erection 
of  these  windows,  I  should,  upon  the  balance  of  evidence, 
come  to  the  conclusion  that  there  was.  It  is  then  said  that 
these  houses  are  more  ornamental  than  the  others.  How- 
ever that  may  be,  I  think,  being  partially  overlooked  from 
the  first  floor  rooms  even  at  such  a  distance,  particularly 
with  reference  to  the  house  No.  2,  is  *enough  mate-  [681 
rially  to  detract  from  the  value  of  the  plaintiff's  house.  It 
is  said  that  there  is  no  covenant  as  to  privacy  ;  but  privacy 
will  be  interfered  with,  and  there  is  a  covenant  that  the  act 
shall  not  be  done  the  doing  of  which  causes  the  invasion  of 
privacy,  and  there  is  accordingly  damage  and  injurjr  in  re- 
spect of  which  relief  ought  to  be  granted. 

Now  as  to  the  right  of  the  plaintiff  to  sue.  It  has  been 
said  this  is  the  suit  of  Mr.  Bater,  and  ,that  Lord  Manners 
had  no  interest  whatever  in  it.  The  position  of  the  parties 
I  conceive  to  be  this :   Lord  Manners,  or  his  predecessors  as 

.  mortgagees,  were  covenantees,  and  the  covenants  were  en- 
tered into  with  them,  their  heirs  and  assigns.  Under  the 
circumstances  of  the  case  Mr.  Baker  is  an  assign  of  the 
covenants,  as  far  as  regards  the  property  which  he  acquired 
from  the  "persons  who  sold  to  him.  The  covenants  in  respect 
of  the  property  retained  by  the  original  covenantees  passed 
along  with  the  property  so  retained  to  Lord  Manners,  the 
other  plaintiff.  Altnough  Lord  Manners  may  be  merely  a 
mortgagee,  yet  I  cannot  assume  that  it  is  a  matter  of  no 
importance  to  him  ta  have  the  covenant  performed.  I  do 
not  know  the  extent  or  value  of  the  security,  or  if  there  is 
anything  belonging  to  the  mortgagor  after  his  mortgage  is 
paid.  But  he  is  covenantee ;  and  something  was  said  about 
his  having  entered  into  covenants  with  the  purchasers  from 
liim,  and  that  he  would  enforce  those  covenants.  I  do  not 
know  how  that  was.  But  whether  that  was  so  or  not,  he 
being  a  covenantee  he  would  be  reasonably  and  properly 

'  willing  to  concur  in  any  proceedings  taken  to  enforce  those 
covenants  and  protect  persons  for  whose  common  benefit 
those  covenants  were  obtained.  So  that  I  consider  both 
parties  have  a  substantial  and  material  interest.  It  is  not 
very  material  whether  they  have  or  not,  for  if  one  has  an 
interest,  that  is  suflicient  to  maintain  the  suit. 
I  see  no  reason  why  the  court  should  not  exercise  its 

(')  15  Reav.,  200. 
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jurisdiction  by  a  mandatory  injunction  as  to  the  bow  win- 
dows. I  cannot  listen  to  suggestions  of  hardships  and  loss 
of  value,  and  so  forth.  The  defendant,  by  cutting  off  the 
bow  windows,  will  have  to  make  every  one  of  his  rooms 
that  has  a  bow  window  smaller.  But  he  must?  take  the  con- 
eoguences  of  that. 

The  next  and  only  remaining  question  is  that  as  to  the 
advance  of  the  main  building,  which  I  could  not  determine, 
682]  iii  the  present  *state  of  the  evidence,  without  send- 
ing a  surveyor  to  examine  and  report  and  take  the  measure- 
ments. That  part  of  the  case  the  plaintiffs  very  reasonably 
and  properly  nave  not  desired  to  press,  and  it  therefore  be- 
comes only  material  with  reference  to  the  costs  of  the  liti 
gation.  Instead,  therefore,  of  incurring  the  expense  of  a 
surveyor's  report,  I  shall  not  give  the  plaintiffs  any  costs  of 
their  cross-examination  of  witnesses,  a  considerable  portion 
of  which  was  directed  to  that  part  of  the  case  ;  but,  with, 
that  exception,  while  granting  them  a  mandatory  injunc- 
tion, I  shall  give  them  the  costs  of  the  suit. 

Solicitors:  H.  Cowlard ;  A.  Beddall. 


See  post,  note  to  Theed  «.  Deben- 
ham,  p.  712. 

A  covenant  or  a  condition  in  a  con- 
veyance not  to  build  beyond  a  certain 
line  runs  with  the  land. 

See  11  Eng.  Rep.,  532  note;  Max- 
well  «.  East,  etc.,  3  Bosw.,  124  ;  Per- 
kins i?.  Coddington,  4  Rob.,  647,  650; 
Phcenix,  etc.,  v.  Continental,  etc.,  14 
Abb.,  N.S.,  266,  269  and  cases  cited ; 
Trustees,  etc.,  «.  Lynch,  39  N.  Y. 
Superior  Ct.  R.,  878-381;  Peck  v. 
Conway,  119  Mass.,  546,  548-9  ;  Whit- 
ney V.  Union,  etc.,  11  Gray,  359  ;  Bad- 
ger «j.  Boardnian,  16  Gray,  559  ;  Win- 
field  t).  Henning,  21  N.  J.  Eq..  188; 
Kirkpatrick  u.  Peshine,  24  N.  J.  Eq., 
206 ;  Tulk  ©.  Morehay,  11  Beav.,  571, 
2  Phillips,  774 ;  Coles  ©.  Sims,  Kay's 
Chy.,  56;  5  De  Gex,  Macnaghten  & 
Gord.,  1,  and  Mr.  Perkins's  note  to 
Am.  ed.  ;  8.  C,  23  Eng.  Law  and 
Eq.,  585,588;  Western,  etc.,  v,  Mc- 
Dermott,  L.  R.,  1  Eq.,  499,  2  Chy.,  72 ; 
Child  V.  Douglas,  Kay,  560  ;  Rossin  u. 
Walker,  6  Grant's  (U.C.)  Chy.,  619 ; 
Cheney  «j.  Cameron,  6  Grant's  (U.  C.) 
CTiy.,  623  ;  Kerr  on  Inj.,  1st  Eng.  ed., 
496,  504,  506,  580  ;  Stewart  t5.  Win- 
ters, 4Sandf.  Chy.,  587. 

But  SCO  Bubcock  v.  Utter,  1  Keyes, 
418  ;  Judge  v.  Lowe,  Irish  L.  R..  7  ('. 
L.,   391  ;    Wolfe    v.    Frost,   4    Sandf. 


Chy.,  72 ;  Qark  v.  N.  Y.,  et<5.,  64  N. 
Y.,  33,  reversing  7  Lans.,  362;  Trus- 
tees, etc.,  T.  Lynch,  39  N.  Y.  Superior 
Ct.  R.,  372,  381-3,  on  ground  of  laches  ; 
also  Folkstine  «.  WoodwaHl,  5  Eng. 
Rep.,  777 ;  Chenerd  d.  Cameron,  6 
Grant's  (U.  C.)  Chy.,  623;  Child  c. 
Douglas,  Kay's  Chy.,  560,  5  De  Gex, 
Macnaghten  &  Gord. ,  739. 

And  binds  one  with  absolute  title  if 
he  have  notice  thereof :  Talmadge  c. 
East  River,  etc.,  26  N.  Y..  105,  2  Duer, 
614;   Kerr  on  Inj.  (1st  Eng.  ed.),  530. 

The  owner  of  two  adjoining  shops 
leased  one  to  the  plaintiff  and  the  other 
to  the  defendant.  The  plaintiff's  shop 
window  had  been  so  constructed  as  to 
present  a  side  view  to  persons  coming 
down  the  street,  the  object  being  to  at- 
tract their  attention,  and  obtain  their 
custom  for  the  wares  displayed  in  the 
shop  ;  and  the  privilege  was  shown  to 
be  a  very  important  one.  The  tenant 
of  the  adjoining  shop  having  placed  a 
show  case  in  an  open  space  or  doorway 
of  his  shop,  so  as  to  intercept  the  view 
of  plaintiff's  window,  was  restrained 
by  injunction  from  continuing  the  ob- 
struction :  Brummell  v.  Wharin,  13 
Grant's  (U.  C.)  C^iy.,  283;  Doyle  c. 
Jiord,  04  N.  Y.  Rep.,  432;  Haven.s  r. 
Klein,  51  How..  82. 

See  ante,  p.  382,  note,  as  to  right  of 
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support  of  ballding  under  similar  cir- 
cumstances. 

The  projection  of  a  hay  window  over 
the  agreed  line  is  a  violation  of  such 
an  agreement :  Eirkpatrick  v.  Peshine, 
24  N.  J.  Eq.,  206;  City  of  Philadel- 
phia*s  Appeal,  78  Penn.  St.  R..  33. 

See  11  £ng.  R.,  532  note ;  ante,  p.  373. 

But  if  appreciable,   the  court  will 

interfere  by  injunction  :    Maguire  v. 

Grattan,  Irish  L.  R.,  2  Eq.,  246 ;  Clau- 

,son  9.  Primrose,  15  Am.  L.  Reg.,  N.S., 

6,  26  note. 

Though  where  there  is  no  eotenant 
the  diminution  of  light  must  be  sen- 
sible to  entitle  the  party  to  relief :  11 
£ng.  Rep.,  532  note  ;  Manning  v,  Qer- 
sham,  Irish  Law  Rep.,  1  Com.  Law, 
115 ;  Id.,  125  ;  Clauson  v.  Primrose, 
15  Am.  Law  Reg.  (N.S.),  6,  26  note. 

Though  in  such  case  the  party  must 
have  a  right  to  the  light :  Guest  «. 
Reynolds,  68111s.,  478. 

So  a  high  wall  is  a  violation  of  such 
a  covenant :  Child  v.  Douglas,  Kay's 
Chy.,  560;  thoug^h  the  case  was  re- 
versed on  appeal  on  the  ground  of 
laches:  Child  v.  Douglas,  5  De  Gez, 
Macnaghten  &  Gordon,  739 ;  and  see 
Mr.  Perkins's  note  to  Little,  Brown  & 
Co.'s  ed. 

See  Judge  d.  Lowe,  Irish  L.  R.,  7  C. 
L.,  291.       . 

But  a  stone  stoop  has  been  held  not 
to  be:  Child  v.  Douglas,  Kay's  Chy., 
560 ;  Kirkpatrick  v.  Peshino,  24  N.  J. 
Eq.,  206. 


But  we  doubt  the  soundness  of  the 
case  upon  this  point. 

It  has  been  held  that  a  grantee  of 
one  lot  with  such  agreement  or  con- 
ditions cannot  have  an  injunction 
against  the  grantee  of  other  lots  with 
the  same  agreements  and  condition~Si, 
unless  it  is  apparent  that  they  were  for 
his  benefit :  Sharp  v.  Ropes,  110  Mass. , 
381. 

But  see  Child  v.  Douglas,  Kay's  Chy., 
560 ;  11  Eng.  Rep.,  532  note. 

Otherwise,  if  imposed  as  part  of  a 
general  plan  for  the  benefit  of  the 
land  g^ranted  and  other  land  on  tlie 
street:  Whitney*  u.  Union,  etc.,  11 
Gray,  859 ;  Parker  v.  Nightingale,  6 
Allen,  841 ;  Tulk  v.  Morehay,  11  Beav., 
571,  2  Phillips,  774 ;  Linzer  v.  Mixer, 
101  Mass.,  512  ;  Peck  v.  Conway.  119 
Mass.,  546;  Dennis  «.  Wilson,  107 
Mass.,  591 ;  Stearns  v.  Mnllar,  4  Gray, 
151. 

So,  that  the  grantor  could  not  main-^ 
tain  such  an  action  for  the  benefit  of 
other  grantees,  in  the  absence  of  evi- 
dence that  the  condition  was  imposed 
as  part  of  a  general  plan  for  the  bene- 
fit of  the  land  granted,  and  of  other 
land  on  the  street :  Dana  v.  Went- 
worth,  111  Mass.,  291 ;  Jewell  v.  Lee, 
14  Allen,  145  ;  Eeates  v.  Lyon,  L.  R., 
4  Chy.,  218. 

But  see  Winfield  «.  Henning,  21  N. 
J.  Eql,  188,  disapproved  in  Dana  v, 
Wentworth,  111  Mass.,  293. 


CASES 

DSTKRMINKD  BT  THE 

CHANCERY  DlVISIOlSr 

OF   THE      ■ 

HIGH  COURT  OF  JUSTICE, 

AND  BT  THE 

CHIEF   JUDGE   IN   BANKRUPTCY, 

AND  BT  THE 

OOTJRT  OF  APPEAL 

ON  APPEAL  FROM  THE  CHANCERY  DIVISION  AND  THE  CHIEF  JUDGE 

AND  IN 

LXIN  AG  Y. 


[2  Chancery  Division,  44.] 
CA.,  Jan.  29;  Feb.  4,  18Y6. 
44]  *C0OAN  V.    DUFFIELD. 

[18H    C.     20.] 

Settlement  in  Pursuance  of  Articles — LimiiatiaM  to  Children, 

Ante-nuptial  articles  were  signed  which  provided  for  the  wife's  personal  estate 
bein?  vested  in  tioistees,  **  the  trusts  of  the  income  being  for  the  benefit  of  the  said 
[husband  and  wife]  during  their  lives,  and  the  trusts  of  the  capital  being  for  and 
amongst  the  children  according  to  the  appointment  of  the  said  [husband  and  wife], 
or  the  survivor  of  them ;  and  in  default  of -appointment,  to  the  children  equally ;  and 
in  the  event  of  there  being  no  children,  and  of  the  said  [husband]  being  the  survivor, 
the  trust  property  to  be  at  his  absolute  disposal."  After  the  marriage  a  settlement 
was  executed  which  limited  the  income  to  the  husband  and  wife  during  their  joint 
lives,  and  to  the  survivor  of  them  during  his  or  her  life,  and  then  gave  the  capital  to 
the  children  absolutely  as  tenants  in  common ;  but  if  there  was  no  child,  and  the 
husband  survived  the  wife,  then  to  the  husband.  There  was  only  one  child  of  the 
marriage,  and  he  died  at  the  age  of  six  months,  jn  the  lifetime  of  the  parents.  The 
husband  died  in  the  lifetime  of  the  wife  : 

Held  (affirming  the  decision  of  Bacon,  V.C),  that  the  capital  of  the  fund  and  the 
arrears  of  income  at  the  death  of  the  husband  belonged  to  the  wife,  for  that  the 
court  would  have  carried  the  articles  into  effect  by  giving  the  wife  the  first  life 
45]  o«tat-e  to  her  separate  use,  and  by  making  the  sliaroH  of  *8(m«  contingent  on 
their  attaining  twenty -one,  and  of  daughters  on  their  attaining  twenty-one  or  marry- 
ing, or  by  inserting  clauses  of  survivorship  and  accruer  on  the  death  of  sons  under 
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twenty-one  and  of  daughters  nnder  that  a^e  and  nnmarried,  so  that  the  husband 
would'  have  had  no  title  as  next  of  kin  of  his  deceased  infant  child,  and  that  the  set- 
tlement must  be  rectified  accordingly. 

This  wad  an  appeal  by  the  defendant,  Bernard  Cogan, 
from  a  decree  of  V  ice-Chancellor  Bacon. 

Joseph  Cogan,  deceased,  intermarried  with  Miss  Agnes 
Duffield  on  the  16th  of  March,  1867.  Before  the  marriage 
some  difficulties  arose  as  to  the  mode  in  which  the  lady's 
fortune,  consisting  of  consols,  should  be  settled,  and  ulti- 
mately articles  were  hastily  drawn  on  the  morning  of  the 
wedding-day,  and  signed  immediately  before  the  marriage. 
These  articles  provided  for  the  transfer  of  the  funds  to  tne 
trustees,  Thomas  Duffleld  and  Bernard  Cogan,  to  whom 
powers  of  varying  the  investment  were  given,  and  the  only 
provision  as  to  the  beneficial  interests  was  as  follows : 

"The  trusts  of  the  income  thereof  being  for  the  benefit  of 
the  said  Agnes  Duffield  and  Joseph  Cogan  during  their  lives, 
and  the  trusts  of  the  capital  being  for  and  amongst  the 
children  according  to  the  appointment  of  the  said  Josejjh 
Cogan  and  Agnes  Duffield,  or  the  survivor  of  them  ;  and  in 
default  of  appointment,  to  the  children  equally ;  and  in 
the  event  of  there  bein^  no  children,  and  of  the  said  Joseph 
Cogan  being  the  survivor,  the  trust  property  to  be  at  his 
absolute  disposal." 

After  the  marriage  a  settlement  was  executed  by  which, 
after  reciting  the  articles,  the  fund  was  settled  upon  trust  to 

f)ay  the  income  to  the  husband  and  wife  during  their  joint 
ives,  and  after  the  death  of  either,  to  the  survivor  for  life, 
and  after  the  death  of  the  survivor,  as  to  the  capital,  in 
trust  for  the  children  or  child  of  the  marriage  as  the  hus- 
band and  wife  should  jointly  appoint,  and  in  default  of 
appointment,  in  trust  for  the  child  or  children,  and  if 
more  than  one,  as  tenants  in  ^common.  If  there  was  no 
child,  then  the  fund  was  to  be  in  trust  for  Joseph  Cogan  if 
he  survived  his  wife. 

There  was  issue  of  the  marriage  one  child  only,  who  died 
when  about  six  months  old,  in  tne  lifetime  of  both  parents. 

Joseph  Cogan  died  in  1873,  leaving  a  will  by  wnich  he 
gave  *all  his  real  and  personal  estate  to  his  brother,  [46 
the  above-named  Bernard  Cogan,  whom  he  appointed  his 
executor. 

In  January,  1874,  Mrs.  Cogan  filed  her  bill  against 
Thomas  Dnffield  and  Bernard  Cogan,  praying  for  a  rectifi- 
cation of  the  settlement ;  for  a  declaration  that  the  plaintiflE 
was  entitled  to  the  arrears  due  at  Dr.  Cogan' s  death  of  the 
rents  of  certain  lands  purchased  with  part  of  the   trust 
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funds,  and  was  absolutely  entitled  to  all  the  trust  property; 
and  that  the  defendants  might  be  ordered  to  convey  and 
transfer  the  same  to  her. 

Vice-Chancellor  Bacon  having  made  a  decree  as  prayed  (*), 
Bernard  Cogan  appealed. 

Kay^  Q.CT,  and  JFreeUng^  for  the  appellant:  The  inten- 
tion of  the  parties  must  be  their  intention  at  the  time,  not 
what  they  would  have  intended  had  they  foreseen  the  result 
of  what  they  were  doing :  Wilkinson  v.  Nelson  (') ;  Barrow 
V.  Barrow  {").  '  Where  a  settlement  is  prepared  according 
to  the  intention  of  one  of  the  parties,  though  under  a  mis- 
take of  the  other  party,  it  cannot  be  rectified:  Sells  v. 
Sells  (*),  Earl  of  Bradford  v.  Earl  of  Ramney  (*).  There 
is  no  ground,  therefore,  for  altering  this  settlement,  unless 
there  is  a  rule  that  "children"  in  marriage  articles  means 
only  children  who  attain  twenty-one  or  marry,  and  we  say 
that  the  cases  do  not  establish  any  such  rule.  Neither  in 
Tagqart  v.  Taggart  (*)  nor  in  Young  v.  Mclniosh  (^)  does 
the  judgment  contain  a  word  on  the  point,  nor  was  it  neces- 
sary in  either  of  those  cases  to  decide  it.  The  question 
does  not  appear  to  have  been  brought  to  the  attention  of 
the  court. 

[James,  L.J.,  referred  to  Randall  y.  Willis  (*).] 

(?.  TT.  Lawrance^  for  Thomas  Duffield. 

Davey^  Q.C.,  and  Jason  Smithy  for  the  plaintiff:  This 
is,  in  effect,  a  suit  to  carry  the  articles  into  execution.  They 
are  executory,  and  contemplate  the  making  of  a  settlement. 
47]  *As  regards  the  destination  of  the  rents,  even  if  the  ar- 
ticles create  a  joint  tenancy,  the  wife  is  entitled  to  the 
arrears  by  survivorship :  Laprlmavdaye  v.  Teissier  (•) ;  Re 
Mittam  (*•).  But  the  articles  are  a  mere  minute,  and  the 
court,  in  carrying  them  into  effect,  would  have  given  the 
wife  the  first  life  estate  tot  her  separate  use.  As  regards 
the  issue  of  the  marriage,  the  articles  govern  the  case :  Mar- 
quis of  Blandford  v.  Duchess  of  Marlborough  (") ;  Randall 
V.  Willis  {*) ;  and  if  the  settlement  does  not  correspond  with 
the  settlement  which  the  court  would  have  ordered  in  a  suit 
to  have  a  settlement  executed,  it  must  bo  rectified  now. 
Taggart  v.  Taggart  ("),  Young  v.  Macintosh  ('),  and  Bluck- 
hum  V.  Stables  (")  show  that  the  court  would  not  have  made 

(»)  Law  Rep.,  20  Eq.,  789,  where  a  full        C)  18  Sim.,  446. 

statement  of  the  facts  wiU  be  found.  (^)  6  Yes.,  262. 

(«)  9  W.  R,,  393.  (»)  12  Beav.,  206. 

(»)  18  Beav.,  629.  (^o)  4  Jur.  (N.S.),  1077. 

(*)  1  Dr.  &  Sm.,  42.  (")  2  Atk.,  642. 

(*)  80  Beav.,  431,  438.  (")  1  Sch.  A  Lef.,  84,  89. 

(•)  1  Sch.  &  Lef.,  84.  ('»)  2  V.  A  R,  867,  870. 
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the  settlement  in  such  a  form  as  to  give  an  indefeasible  in- 
terest to  a  child  who  died  under  twenty-one,  and  unmarried. 
Spirett  V.  Willows  (')  indirectlv  helps  us,  by  showing  how 
the  court  deals  with  a  fund  under  the  wife's  equity  to  a  set- 
tlement. Mayn  v.  Mayn  (')  recognizes  the  form  of  settle- 
ment approved  in  the  decree  in  Taggart  v.  Taggart 

[They  were  here  stopped  by  the  court] 

jFreding^  in  reply:  In  Taggart  v.  Taggart  the  only 
question  was  whether  the  children  took  as  joint  tenants  or 
tenants  in  common.  Young  v.  Macintosh  was  under  a  will. 
There  was  no  bargain,  and  the  only  thing  to  be  loofced  to 
was  the  testator's  intention.  Spirett  v.  Willows  was  under 
equity  to  a  settlement,  where  the  object  of  the  court  is  that 
so  long  as  the  wife  or  any  child  is  living  no  part  of  the  fund 
shall  go  to  the  husband. 

[James,  L.J. :  The  object  of  the  court  is  to  provide  in  the 
best  way  for  the  wife  and  children.] 

Mayn  v.  Mayn  is  substantially  the  same  as  Taggart  v. 
Taggart.    The  point  did  not  call  for  decision. 

James,  L.  J.:  I  am  of  opinion  that  there  is  no  ground  for 
disturbing  the  decree  *of  the  Vice-Chancellor.  What  [48 
we  have  to  decide  is,  what,  under  the  circumstances,  are  the 
rights  of  the  wife  under  the  marriage  articles,  and  we  have 
to  construe  the  articles  with  reference  to  the  only  surround- 
ing circumstances  at  which  we  are  at  liberty  to  look,  namely, 
that  they  are  articles  entered  into  in  contemplation  of  mar- 
riage. It  has  been  said  that  articles  are  notning  but  rough 
niinut€S,  or  heads  of  instructions  for  a  settlement;  that 
description  is  most  applicable  here,  for  these  articles  are 
very  rough  indeed,  aiia  leave  out  almost  everything  for 
which  a  marriage  settlement  ought  to  provide.  The  only 
provisions  they  contain  as  to  the  beneficial  interests  in  the 
trust  funds  are  these:  *'The  trusts  of  the  income  thereof 
being  for  the  benefit  of  the  said  Agnes  Duffield  and  Joseph 
Cogan  during  their  lives,  and  the  trusts  of  the  capital  being 
for  and  amongst  the  children  according  to  the  appointment 
of  the  said  Joseph  Cogan  and  Agnes  Duffield  or  the  sur- 
vivor of  them,  and  in  default  of  appointment,  to  the  chil- 
dren equally ;  and  in  the  event  of  there  being  no  children 
and  of  the  said  Joseph  Cogan  being  the  survivor,  the  trust 
property  to  be  at  his  absolute  disposal; "  .  How  ought  these 
words  to  be  construed  ?  There  are  cases  which  show  that  if 
an  executory  trust  had  been  created  by  a  will  in  terms  like 
these,  the  court  would  have  carried  it  into  execution  in  such 
a  way  as  would  most  effectually  secure  the  capital  for  the 

0)  Law  Rep.,  4  Ch.,  407.  (•)  Law  Rep..  6  Eq.,  150. 
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benefit  of  the  children.  Here  the  words  are  not  contained 
in  a  will,  but  in  marriage  articles,  which  makes  the  case  all 
the  stronger,  for  marriage  articles  ought  as  far  as  possible 
to  be  construed  so  as  to  make  the  most  effectual  provision 
for  the  children  of  the  marriage.  This  would  be  effected  by 
inserting  in  the  settlement  a  gift  to  such  of  the. children  as 
being  sons  should  attain  twenty-one,  or  being 'daughters 
attain  that  age  or  marry,  or  by  giving  the  fund  among  the 
children  with  a  proviso  giving  over  to  the  others  of  them 
the  share  both  original  and  accruing  of  each  child  who  being 
a  son»should  die* under  twenty-one,  or  being  a  daughter  die 
under  that  age  unmarried.  In  Taggart  v.  Taggarti^)  a 
most  eminent  judge  held  that  the  fund  ou§ht  to  be  limited 
to  the  children  as  tenants  in  common,  with  provisions  for 
limiting  over  the  shares  of  any  who  diedunder  twenty-one, 
and  without  issue.  The  Vice-Chancellor  of  England,  in 
49]  Young  v.  Macintosh  {'),  *acted  on  the  same  principle 
by  settling  the  fund  so  as  to  give  vested  interests  to  those 
children  only  who  being  sons  attained  twenty-one,  or  being 
daughters  attained  that  age  or  married.  If  it  were  neces- 
sary to  choose*  between  these  two  schemes  of  settlement,  I 
should  be  rather  in  favor  of  that  of  the  Vice-Chancellor  of 
England,  who  was  a  great  authority  on  matters  of  convey- 
ancing ;  but  in  the  present  case  it  is  unnecessary  to  decide 
the  point,  for  in  neither  way  could  a  child  who  died  under 
twenty-one  and  unmarried  become  absolutely  entitled  to 
any  part  of  the  capital.  The  husband,  therefore,  could  not 
acquire  a  title  as  representing  his  deceased  child,  and  as  he 
did  not  survive  his  wife,  there  is  no  other  way  in  which  a 
title  through  him  can  be  made  out.  •  I  am  of  opinion,  there- 
fore, that  on  this  point  the  decree  iS  right. 

Then,  as  to  the  arrears  of  income  due  at  the  death  of  the 
husband,  it  clearly  was  never  intended  that  the  husband  and 
wife  should  be  tenants  by  entireties  of  the  income.  The  ex- 
pression in  the  articles  is  vague,  and  if  the  court  had  been 
called  upon  to  decree  the  execution  of  a  settlement,  it  would 
have  given  the  first  life  estate  to  the  wife  for  her  separate 
use.  The  decree,  therefore,  is,  in  my  opinion,  right  in  this 
respect  also. 

Mellish,  L.J.,  concurred. 

Bagg  ALL  AY,  J.  A. :  I  am  of  the  same  opinion.  It  is  estab- 
lished by  the  cases  that,  where  a  post-nuptial  settlement 
purports  to  be  made  in  pursunce  of  ante-nuptial  articles, 
though  the  limitations  of  the  settlement  may  agree  with  the 
words  of  the  articled,  still,  if  it  does  not  carry  out  their 

(»)  1  Sch.  <fe  Lef.,  84.  O  13  Sim.,  445. 
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intent,  the  court  will  reform  it.  There  are  three  main  points 
to  be  looked  to  in  a  settlement — the  destination  of  the  in- 
come, the  mode  in  which  the  capital  is  to  be  limited  to  the 
children,  and  the  way  in  which  it  is  to  go  if  there  are  no 
children  who  acquire  an  indefeasible  interest  in  it.  The 
mode  of  settling  a  wife's  fortune  which  is  approved  by  the 
court  is  to  give  her  the  first  life  interest  for  her  separate  use, 
then  a  life  interest  to  the  husband,  then  (subject  to  powers 
given  to  the  husband  and  wife  of  appointing  the  fund) 
among  the  issue  of  the  marriage,  it  is  given  equally  to  such 
of  the  children  as  being  sons  attain  *twenty-one,  or  [50 
being  daughters  attain  that  age  or  marry,  or  else  to  the 
children  equally,  with  gifts  over  in  favor  of  the  others  if 
any  of  them  being  sons  die  under  twenty-one,  or  being 
daughters  die  under  that  age  and  unmarried ;  if  there  is  no 
child  who  being  a  son  attains  twenty-one,  or  being  a 
daughter  attains  twenty-one  or  marries,  then  if  the  wife 
survives  the  fund  is  limited  to  her,  but  if  she  dies  in  her 
husband's  lifetime  she  has  a  general  power  of  appointment 
over  it,  and  in  default  of  any  exercise  of  that  power  it  is 
given  to  her  next  of  kin  as  if  she  had  died  intestate  and 
without  having  married. 

Such  being  the  form  of  settlement  which  the  court  con- 
siders most  expedient,  what  would  it  do  as  to  these  articles  1 
So  far  as  they  expressly  provide  for  the  destination  of  the 
income  or  capital,  the  court  must  yield  to  them.  But^  in 
construing  them,  it  will  have  regard  to  what  is  recognized 
as  the  most  proper  form  of  settlement.  Now  here,  as  re- 
gards the  income,  the  articles  are  mere  heads  and  do  not 
make  a  complete  disposition  of  the  income  during  the  lives 
of  the  husband  and  wife.  It  is  necessary  to  sui)plement 
them,  and  I  agree  that  they  ought  to  be  carried  into 
effect  by  giving  the  wife  the  first  lite  estate  to  her  separate 
use,  and  that  she  is  therefore  entitled  to  the  arrears  of 
income. 

When  we  come  to  the  provisions  for  the  children  we  find 
only  general  words,  which  must  be  supplemented.  I  cannot 
entertain  any  doubt  as  to  what  the  court  would  have  done 
if  this  had  been  a  suit  to  have  a  settlement  executed  in  pur- 
suance of  the  articles,  instead  of  a  suit  to  rectify  the  settle- 
ment when  made.  The  settlement  would  either  have  made 
the  interests  of  the  children  contingent  on  their  attaining 
twenty-one,  being  sons,  or  being  daughters,  attaining  that 
age  or  marrying ;  or  it  would  have  contained  limitations  over 
or  the  shares  of  sons  dying  under  twenty-one,  and  of  daugh- 
ters dying  under  that  age  and  unmarried.  The  husband 
16  Eno.  Rep.  89 
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then  could  not  take  as  representative  of  a  child  who  died  an 
infant  and  unmarried  ;  and  the  articles  furnish  no  pretence 
for  saying  that  there  was  any  direct  gift  to  him  in  the  event 
of  his  wite  surviving  him.  I  agree,  therefore,  that  the  de- 
cree is  in  all  respects  right. 

Solicitors:    R.  S.  Taylor  &  Son;    Vizardy  Crowder  <6 
Anstie. 


[2  Chancery  Divifllon,  101.] 
M.R.,  Dec.  9,  1876. 

101]  *^^  ^^'  Stockton  Malleable  Iron  Company. 

Company — Articles  of  Associati^tn — Lien  on  Shares — Fotoer  to  refuM  Tramft 
''Due"—''lndebUdr 

By  the  articles  of  association  of  a  company  it  was  provided  (art.  7)  that  the  com> 
pany  should  have  a  first  and  paramount  lien  upon  all  shares  of  any  member  for  any 
money  due  to  the  company  from  him  alone  or  jointly  with  any  other  person,  witL 
power  to  sell  the  shares  and  apply  the  proceeds  in  or  towards  discharge  of  such 
debts;  and  (art.  16)  that  the  company  raigpht  decline  to  register  any  transfer  of 
shares  whilst  the  member  making  the  transfer  was,  either  alone  or  jointly  with  any 
other  person,  indebted  to  the  company  on  any  account  whatever  : 

Hela^  that  the  7th  and  1 6th  articles  related  to  ttie  same  subject-matter,  and  that 
the  company  could  only  refuse  under  art.  16  to  register  a  transfer  in  cases  where 
they  were  entitled  to  a  lien  under  the  7th  article. 

Held,  also,  that  the  word  "due  "  in  the  7th  article  meant  due  and  payable;  and 
that  the  word  "indebted'*  in  the  16th  article  had  a  similar  signification. 

This  was  an  application  by  Thomas  Chapman  and  Fred- 
erick Joseph  Edlmann,  under  sect.  35  of  the  Companies 
Act,  1862,  asking  that  the  register  of  shareholders  of  the 
Stockton  Malleable  Iron  Company,  Limited,  might  be 
rectified  by  erasing  the  name  oi  James  Shaw  and  substi- 
tuting the  names  of  the  applicants  as  the  joint  owners  of 
certain  shares. 

The  company  was .  registered  under  the  Companies  Act, 
1862.  The  articles  of  association  contained  the  following 
clauses : 

''7.  The  company  shall  have  a  first  and  paramount  lien 
upon  all  shares  of  any  member  for  any  moneys  due  to  the 
company  from  him  alone  or  Jointly  with  any  other  person, 
and  where  a  share  is  held  by  more  persons  than  one  the 
company  shall  have  a  lien  thereon  in  respect  of  all  moneys 
due  from  all  or  any  holders  thereof,  and  the  company  may 
absolutely  sell  and  dispose  of  any  of  the  shares  registered 
in  the  books  of  the  company  in  the  name  of  such  debtor, 
either  solely  or  jointly  with  any  other  person,  and  apply 
the  proceeds,  so  far  as  the  same  may  go,  in  discharging  such 
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debts ;  and  upon  such  sale  they  shall,  without  any  further 
or  other  consent  of  the  sole  owner  or  joint  owners  of  such 
share,  transfer  the  same  in  the  books  of  the  company  to  the 
purchaser  thereof." 

'*  16.  The  company  may  decline  to  register  any  transfer  of 
*shares  whilst  tne  member  making  the  transfer  is,  [102 
either  alone  or  jointly  with  any  other  person,  indebted  to 
the  company  on  any  account  whatever.'^ 

Shaw,  being  the  registered  owner  of  the  shares  in  ques- 
tion, duly  executed  a  transfer  thereof  to  the  applicants,  who 
forwarded  it  to  the  company  for  registration.  At  the  time 
when  the  transfer  reached  the  company's  office  the  com- 
pany were  the  indorsees  and  holders  for  value  of  a  bill  of 
exchange  accepted  by  Shaw,  but  which  had  not  arrived  at 
maturity.  The  company  declined  to  register  the  transfer  on 
the  ground  that  Shaw  was  indebted  to  the  company  within 
the  meaning  of  the  16th  of  the  articles  of  association. 

Chitty^  Q-C,  and  Dundas  Oar  diner  ^  for  the  applicants. 

Davey^  QC.,  and  Langworthy^  for  the  company:  The 
case  is  governed  by  In  re  London^  Birmingham  and  South 
Staffordshire  Banking  Company  (').  The  acceptor  of  a  bill 
of  exchange  is  the  debtor  of  theholder.  There  is  certainly 
a  debt  due  from  the  acceptor  to  the  drawer  of  a  bill ;  and 
the  indorsement  is  an  assignment  of  the  debt.  It  is  debitum 
in  prcBsenti^  solvendum  in  futuro.  As  against  a  bona  fide 
holder,  the  drawer  and  acceptor  cannot  dispute  the  debt. 
The  claim  of  the  company  on  the  bill  would  be  provable  in 
bankruptcy,  and  would  support  a  petition  for  adjudication : 
Macartney  v.  Barrow  {^)y  Kobson  on  Bankruptcy  (");  Ex 
parte  Hayward  {*) ;  JSx  parte  Douthat  (*) ;  Brett  v.  Lev- 
ett  n  ;  Ex  parte  Sturt  &  Co.  (') ;  Ex  parte  Kemp  (') ;  Byles 
on  Bills  (•). 

Jessel,  M.R.:  This  case  appears  to  me  verjr  plain.  I 
have  to  construe  two  articles  of  association  of  this  company 
— the  7th  and  the  16th.  It  appears  to  me  that  the  16th  is  a 
mere  supplement  to  the  7th,  that  *is,  they  refer  to  [103 
the  same  thing.  It  is  not  to  be  supposed,  as  far  as  I  can 
see,  that  they  are  independent  articles  in  the  sense  that 
the  members  whose  shares  can  be  dealt  with  under  the  7th 
are  different  from  the  members  whose  shares  can  be  dealt 
with  under  the  16th.     It  would  be  monstrous  if  it  were  so. 


0)  84  Bear.,  832.  («)  18  East,  %\Z. 

(»)  7  East,  487,  n.  0)  Law  Rep.,  13  Eq.,  809. 

(»)  2d  ed.,  p.  168.  (»)  Law  Rep..  9  Ch.,  888. 

'*)  Law  Rep.,  6  Ch.,  546.  (•)  9th  ed.,  pp.  1,  8. 
»)  4  B.  A  A.,  67. 
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It  appears  to  me  that  the  16th  is  a  security  for  the  7th,  so 
to  say. 

On  the  7th  article  the  argument  addressed  to  me  was  this. 
It  was  said  "moneys  due"  included  moneys  owing,  but  not 
at  present  payable.  To  that  I  answer,  adopting  the  criti- 
cism of  Lord  Justice  Mellish  in  Ex  parte  Kemp  {^)  on  the 
words  in  the  Bankruptcy  Act,  that  the  word  '*due"  may 
mean  either  owing  or  payable,  and  what  it  means  is  de- 
termined by  the  context.  Now  there  is  a  context  here  which, 
to  my  mind,  puts  the  thing  out  of  all  argument  whatever. 
[His  Lordship  read  the  7th  article.] 

It  is  absurd  to  suppose  that  the  company  may  sell  the 
shares  of  a  man,  and  apply  the  proceeds  in  payment  of  a 
bill  of  exchange  which  he  has  given,  but  which  is  not  yet 
due,  that  is  not  yet  payable ;  for  that  must  be  the  meaning 
of  the  word  '' due"  in  that  article.  In  the 7th  article,  then, 
the  word  ''diie"  means  payable,  and  the  words  "such 
debtor"  mean  a  man  who  owes  a  debt  presently  payable ; 
and  that  is  the  meaning  of  the  article.  Then,  as  I  read  the- 
16th  article,  it  is  that  they  may  decline  to  register  that  for 
which  they  have  a  lieni  unaer  the  7th  article.  The  16th  ar- 
ticle says  they  may  decline  to  register  any  transfer  of  shares 
by  a  man  who  is  indebted  to  them.  Why  may  they  decline 
to  register?  Because  they  have  a  lien.  That  seems  to  me 
the  only  reason  why  they  may  decline  to  register.  It  is 
against  the  interest  of  companies  to  fetter  transfers.  The 
more  free  the  campanies  make  the  transfers  the  better  for 
them,  and  the  better  for  their  shareholders,  and  therefore 
the  only  object  of  fettering  the  transfer  is  to  secure  the  lien 
of  the  company.  But  is  it  reasonable  to  suppose  the  com- 
pany intend  to  fetter  a  transfer  when  they  have  no  lien  1 

Besides,  the  word  in  the  16th  section  is  "indebted." 
Now  I  find  the  words  "debtor"  and  "debt"  used  in  the 
7th  article  in  the  sense  I  have  mentioned ;  and  I  do  not  think 
the  word  "indebted"  is  to  have  a  different  meaning  in  the 
16th  article.  I  am  satisfied  that,  according  to  the  true  con- 
104]  struction  of  these  articles,  it  was  not  *intended  to 
give  to  the  directors  the  power  they  claim,  even  assuming 
that  the  other  argument  addressed  to  me,  as  to  which  I  say 
nothing,  is  well  founded,  that  the  term  "indebted  to  them" 
could  be  properly  applied  in  any  case  to  a  man  who  was  a 
mere  acceptor  of  a^bill  of  exchange.  I  do  not  think  myself 
that  is  the  proper  mode  of  describing  such  a  relation,  but  I 
do  not  say  that  you  might  not  with  a  context  show  that  that 

{})  Law  Rep.,  9  Ch.,  883. 
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was  the  meaning  of  the  words.     On  these  grounds,  therefore, 
I  decide  in  favor  of  the  motion. 

Solicitors :  Travers^  Smith  &  Co.;  Oree^  agent  for  Newhy 
&  Go.  J  Stockton. 


[2  Chancery  Division,  122.]  ( 

M.R.,  March  17,  1876. 

*HoDGSON  V.  Jex.  [122 

[1876    H.     78.] 

WVl-^WordB,  "Plate,  Linen,  Furniture,  and  other  Bfects^—J^uidem  generis— 
Beeiduary  Gift, 

Testatrix,  after  derising  certain  freehold  property,  bequeathed  to  the  plaintiffs 
"  all  my  plate,  linen,  furniture,  and  other  effects  that  may  be  in  my  possession  at  the 
time  of  my  death."  She  was  at  the  time  of  her  death  entitled  to  the  property 
devised  by  her  will,  to  furniture,  plate,  linen,  wearing  apparel,  and  jewelry,  and  to 
certain  sums  of  money : 

Held,  that  the  plaintiff  were  entitled  to  the  residuary  personal  estate  of  the 
testatrix. 

Demurrer.  Susannah  Dorothy  Hodgson,  by  her  will, 
dated  the  25th  of  June^  1873,  after  giving  certain  ground 
rents  and  shares  in  freehold  houses,  as  therein  mentioned, 
continued  as  follows : 

"I  give,  devise,  and  bequeath  to  my  sister,  Anne  Gray, 
for  the  term  of  her  natural  life,  all  my  furniture,  plate,  linen, 
and  other  effects  that  may  be  in  my  possession  at  the  time 
of  my  death,  and,  after  her  decease,  to  the  children  of  my 
brother,  Philip  Brown  Hodgson,  who  shall  then  be  living, 
equally,  share  and  share  alike." 

The  will  contained  no  other  residuary  gift. 

The  testatrix  died  on  the  11th  of  December,  1875,  and  her 
sister,  *Anne  Graj^,  died^  shortly  afterwards.  At  the  123 
time  of  the  testatrix's  death  she  was  entitled,  in  addition  to 
the  freehold  property  mentioned  in  her  will,  to  futniture, 
plate,  linen,  wearing  apparel,  and  jewelry,  to  a  sum  of 
cash,  to  two  sums  secured  on  promissory  notes,  and  £130  in 
the  savings  bank. 

The  plaintiffs,  the  children  of  Philip  Brown  Hodgson, 
living  at  the  death  of  Anne  Gray,  claimed,  in  an  action 
against  the  executors,  to  be  entitled  as  residuary  legatees  to 
the  whole  of  the  personal  estate  of  the  testatrix  not  required 
for  the  payment  of  her  debts  and  funeral  and  testamentary 
expenses.* 

The  defendants  demurred. 

/^.  A.  Lewr/ij  for  the  defendants :  The  words  of  the  gift 
in  question,   ''all  my  furniture,   plate,   linen,   and  other 
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effects^"  are  not  sufficient  to  pass  the  residuary  personal 
estate  of  the  testatrix,  because  the  words  ''and  other  effects" 
following  the  items  enumerated  must  be  taken  to  mean 
other  effects  ejusdem  generis. 

Maidlow^  for  the  plaintiffs,  was  not  called  on. 

Jessel,  M.R.:  I  am  of  opinion  that,  under  this  gift,  the 
residuary  personal  estate  of  the  testatrix  must  be  taken 
to  pass.  The  words  are,  ''all  my  furniture,  plate,  linen, 
and  other  effects  that  may  be  in  my  possession  at  the  time 
of  my  death."  It  is  alleged  that  the  words  "other  effects" 
are  to  be  cut  down  so  as  to  mean  that  which  is  something 
like  furniture,  plate  or  linen.  But  the  answer  is,  that  the 
words  of  a  will  ought  to  have  their  natural  meaning  given 
to  them  unless  there  is  some  contrary  intention  appearing  in 
the  will.  The  mere  fact  that  the  testatrix  enumerates  some 
items  before  the  words  "and  other  effects,"  does  not  alter 
the  proper  meaning  of  those  words.  The  demurrer  must 
be  overruled. 

Solicitors :  Thomson^  Son  &  Brooks. 


[2  Chancery  Division,  124.] 
M.R.,  Feb.  21,  1876. 

124]  *Vane  V.  Vane. 

[1876    V.     5.]  i 

Vane  v.  Vane. 

[1876     V.     6.] 

Chancery  Divinon — Juritdiction — Person  of  Unsound  Mind  not  to  found — 
Guardianship  and  JnaitUetuMnce. 

The  Chancery  Division  has  jurisdiction  to  ^iv«  directions  as  to  the  guardianship 
and  maintenance  of  a  person  of  unsound  mind  not  so  found,  but  will  not  exercise  it 
unless  the  prpperty  is  small  and  proceedings  are  not  intended  to  be  taken  in 
Lunacy. 

The  first  of  these  actions  was  commenced  on  the  15th  of 
February,  1876. 

The  plaintiiBf  was  Sarah  Jane  Vane,  a  person  of  unsound 
mind  not  so  found,  by  her  next  friend ;  the  defendants  were 
the  trustees  of  a  settlement  and  will,  under  which  the  plain- 
tiff (aged  seventy-three)  was  entitled  for  life  to  an  annual 
income  of  £175,  which  was  her  only  property.  The  writ 
claimed  the  administration  of  the  trusts  of  the  settlement 
and  will  so  far  as  related  to  the  funds  in  which  the  plaintiff 
was  interested ;  the  appointment  of  a  guardian,  and  direc- 
tions as  to  the  maintenance  of  the  plaintiff. 
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The  second  action  was  commenced  on  the  17th  of  Febru- 
ary, for  precisely  the  same  object.  The  plaintiff  and  defen- 
dants were  the  same  ;  the  next  friend,  however,  was  different, 
being  in  this  case  a  near  male  relation  of  the  plain tiflf. 

The  first  action  was  brought  on  as  a  short  cause,  but  stood 
over  in  order  that  the  authorities  on  the  jurisdiction  of  the 
court  to  appoint  a  guardian  and  give  directions  as  to  the 
maintenance  of  a  person  of  unsound  mind  not  so  found 
might  be  looked  into. 

Chitty^  Q.C.,  and  W.  D.  Rawlins^  for  the  plaintiff  in  the 
first  action,  now  cited  the  following  authorities:  Shelford 
on  Lunacy  (*) ;  Corporation  of  Burford  v.  Lenthall  (•) ;  In 
re  Fitzgerald  (") ;  Sherwood  *v.  Sanderson  (*) ;  Nel-  [125 
son  V.  Duncornbe  (*) ;  BisTiop  of  Exeter  v.  Lord  Ward  (*) ; 
Edwards  v.  Abrey  (') ;  Seton  on  Decrees  (') ;  Light  v. 
Light  (•) ;  Eyre  v.  Wake  ('•) ;  Machin  v.  SalkeU  ("). 

[Jess^l,  M.R.:  In  all  those  cases  there  appears  to  have 
been  a  fund  in  court.] 

Chitty  said  that  the  trust  funds  would  be  brought  into 
court  ill  this  action. 

Roxburgh^  Q.C.,  and  Taie  Lee^  for  the  defendants. 

Jessel,  M.R. :  I  am  satisfied  that  the  court  has  an* 
original  jurisdiction  to  give  directions  as  to  the  guardianship 
and  maintenance  of  a  person  of  unsound  mind  not  so  found. 
I  do  not  say  that  the  jurisdiction  does  not  exist  where  the 
person  of  unsound  mind  has  been  found  a  lunatic,  but  if  it 
exists,  it  is  never  exercised,  there  being  another  jurisdiction, 
viz.,  that  of  Lunacy,  more  appropriate  in  such  a  case. 

There  being,  then,  jurisdiction  in  the  cases  of  persons  of 
unsound  mind  not  so  found,  the  question  is,  under  what  cir- 
cumstances it  ought  to  be  exercised  ?  In  all  the  cases  which 
have  been  cited  two  circumstances  have  concurred :  first,  the 
property  has  been  small ;  and,  secondly,  it  was  impossible, 
lor  some  reason  or  other,  to  obtain  an  order  in  Lunacy. 
The  Legislature  has  now,  in  the'  Lunacy  Regulation  Act, 
1862,  s.  12,  indicated  what  amount  of  property  ought  to  be 
deemed  small.  The  amount  of  property  in  the  present  case 
exceeds  that  limit,  but  it  is,  notwithstanding,  really  a  small 
property,  and  I  should  be  disposed  to  make  an  order  if 
there  is  no  opposition ;  but  if  the  next  friend  in  the  second 

(»)  Page  16.  O  Coop.  C.  P.,  177,  188,  195,  207. 

(«)  2  Atk.,  561,  558.  (»)  Vol  ii,  p.  710. 

(»)  2  Sell.  <&  Lef.,  432,  488.  (•)  25  Beav.,  248. 

(«)  19  Vea.,  280,  288,  289.  (»»)  4  Ves.,  796.  . 

(»)  9  Beav.,  211.  ('»)  2  Dick.,  684. 

(«)  2  My.  <fe  K.,  51. 
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action  raises  any  question  as  to  the  custody  of  this  lady, 
and  intends  to  take  proceedinjjs  in  Lunacy,  1  cannot  do  it. 

Smarts  for  the  next  friend  in  the  second  action,  said  that 
he  had  no  such  intention. 

126]  *The  Master  of  the  Rolls  thereui)on  ordered  the 
actions  to  be  consolidated,  and  made  a  decree  for  the  execu- 
tion of  the  trusts  of  the  settlement  and  will,  with  the  usual 
accounts  and  inquiries  as  to  the  trust  funds  subject  thereto, 
and  also  directing  the  appointment  of  a  guardian  of  the 
person  and  estate  of  the  plaintiff,  with  inquiries  as  to  her 
past  and  future  maintenance;  and  the  defendants  were 
ordered  to  bring  into  court  the  funds  admitted  by  them  to 
be  in  their  hands ;  and  the  carriage  of  the  decree  and  the 
conduct  of  the  consolidated  actions  was  given  to  the  plaintiff 
in  the  first  action  ;  and  further  consideration  was  reserved. 

Solicitors:  BoUon^  Robhins  &  Busk;  Belfrage%&  Mid- 
dUton. 


[2  Chancery  DivisioD,  165.] 

V.C.B.,  Feb.  16,  16,  17,  18,  1876. 

165]  *TlIEED  V.    DeBENHAM. 

[1875     T.     169.] 

Ancient  Lights — Injunction — Angle  of  45'' — Metropolis  Local'  Managemefd.  Acta 
Amendment  Act— {2b  <b  26  VicL  c.  102),  s.  86. 

An  ancient  light  of  the  plaintiff,  a  sculptor,  had  a  north  aspect,  in  a  street  thirtj- 
one  feet  wide.  Defendants'  buildings  on  the  opposite  side  of  the  street  were,  as  to 
part,  exactly  thirty-one  feet  high,  and  as  to  other  part,  a  little  less  than  that  height 
They  claimed  to  have  a  statutory  right  to  raise  their  buildings  to  a  height  which 
would  subtend  an  angle  of  46°  measured  from  a  base  line  level  with  the  centre  of 
the  plaintiff's  light : 

Held,  that  the  statutory  regulation  as  to  the  height  of  buildings  in  streets  is  not  to 
be  taken  as  limiting  the  right  by  prescription  to  ancient  lights,  but  that  such  right 
depends  upon  the  aegree  and  amount  of  obscuration  in  each  particular  case. 

Ilackett  V.  Baiss  {})  explained. 

The  bill  was  filed  on  the  21st  of  September,  1875,  by  Wil- 
liam Theed,  sculptor,  the  lessee,  for  the  unexpired  residue  of 
a  term  which  had  about  six  years  to  run,  oi  several  rooms 
or  studios  at  the  rear  of  No.  X2  Henrietta  Street,  Cavendisli 
Square,  Middlesex,  having  a  back  entrance  in  a  narrow  street 
called  Mill  Hill  Place,  against  William  and  Frank  Deben- 
ham,  partners,  carrying  on  business  as  mercers  at  Nos.  27, 
29,  and  31  Wigmore  Street,  the  back  of  whose  premises  also 
opened  into,  and  was  numbered  1  and  2,  Mill  Hill  Place ; 

(')  Law  Rep.,  20  Eq.,  494. 
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and  a  notice  of  motion,  dated  the  24th  of  ^ptember,  having 
been  served  on  the  defendants,  was,  by  consent,  ordered  to 
stand  till  the  12th  of  October,  on  which  day  an  injunction 
was  granted  on  the  usual  terms  of  the  plaintiff  undertaking 
in  damages. 

On  the  2d  of  November  the  bill  was  amended ;  and  on  the 
10th  of  December  was  re-amended,  and,  as  re-amended,  was 
by  William  Theed  and  William  Ford,  the  ground  lessee  for 
a  term  of  which  some  thirty-five  years  were  unexpired,  under 
the  Duke  of  Portland. 

The  bill  stated  that  the  defendants  intended  to  raise  the 
height  of  Nos.  1  and  2  to  a  certain  height  above  their  pres- 
ent elevation  ;  *that  if  the  defendants  were  allowed  [166 
to  do  this,  there  would  be  a  very  substantial  and  material 
diminution  of  light  to  the  said  premises  occupied  by  the 
j)laintiflf  William  Theed ;  that  in  the  course  of  the  profes- 
sion of  the  plaintiff  William  Theed  as  a  sculptor,  he  required 
not  only  a  direct  light,  but  what  is  technically  termed  an 
under  or  low  light,  and  which  he  had  hitherto  enjoyed  ;  and 
the  bill  prayed  that  the  defendants  might  be  restrained  from 
"erecting  or  constructing,  or  allowing  to  be  erected  or  con- 
structed, any  building  at,  upon,  or  instead  of,  the  said 
premises  Nos.  1  and  2  Mill  Hill  Place,  and  from  altering  the 
same  premises,  so  as  to  darken,  hinder,  or  obstruct  the  free 
access  of  light  and  air  to  the  plaintiffs'  said  premises  on  the 
opposite  side  of  Mill  Hill  Place  aforesaid,  as  such  access  was 
enjoyed  by  means  of  ancient  lights  previously  to  the  20th 
day  of  September,  1875." 

The  defendants,  by  their  answer,  admitted  that  they  were 
about  to  carry  their  buildings  to  the  height  stated  in  the 
biU  ;  and  they  disputed  the  statements  that  there  would  be 
an\'  substantial  or  material  diminution  of  light  to  the  plain- 
tiffs' premises,  and  that  the  plaintiff  William  Theed  would 
be  thereby  prevented  from  carrying  on  his  profession  as  a 
sculptor,  or  otherwise  suffer  any  loss  or  injury. 

The  issues  of  fact  were  supported  on  either  side  by  a  con- 
siderable body  of  evidence,  and  many  of  the  witnesses  were 
cross-examined  in  court,  with  the  results  appearing  in  the 
judgment. 

A  point  of  law  was  raised  which  turned  upon  the  distance 
from  ea,ch  other  and  height  of  the  respective  buildings. 
It  was  admitted  that  the  breadth  of  Mill  Hill  Place, 
from  wall  to  wall,  was  31  feet ;  the  height  of  the  defen- 
dants' old  building  No.  1,  was  29  ft.  3  in.,  and  of  No.  2, 
31  feet,  from  the  foot  pavement  to  the  parapet.  The  de- 
fendants intended  to  raise  their  new  buildings  so  that  their 
16  Eng.  Rep.  90 


714  CHANCERY  DIVISION.  [Vol  IL 

1876  Theed  v.  Debenham.  ^  V.C.B. 

new  parapet  would  be  38  feet  from  the  pavement,  and 
their  new  ridge  of  roof  about  seven  feet  above  the  new 
parapet. 

The  centre  of  Mr.  Theed' s  studio  window  was  about  thir- 
teen feet  above  the  pavement. 

The  plaintiffs'  lights  were  all  ancient ;  but  their  windows 
had  been  enlarged  within  twenty  years  from  the  filing  of 
the  bill. 

167]  *Sir  H,  Jackson^  Q.C.,  and  Byrne^  for  the  plaintiffs : 
For  the  operations  of  sculpture  a  clear,  uninterrupted,  hori- 
zontal light  is  necessary ;  a  vertical  light  is  not  sufficient. 
A  north  light  is  also  preferable  to  any  other. 

The  eaves  of  the  present  building  of  the  defendants  are 
rust  as  high  as  the  width  of  the  street,  that  is  to  say,  Mr. 
Theed  has  an  angle  of  45°. 

An  ancient  lignt  is  to  be  protected,  subject  to  this,  that 
the  court  will  not  interfere  where  the  injury  is  trivial ;  it 
will  interfere  only  where  there  is  substantial  injury.  The 
law  is  established  by  the  following  authorities :  Deni  v. 
Auction  Mart  Company  (*) ;  Tapling  v.  Jones  {*) ;  Beath  v. 
Bucknalin-,  Aynesley  v.  OloverQ. 

Kay,  Q.C.,  £umley  Smithy  and  Borthwick^  for  the  de- 
fendants: Only  a  small  portion  of  Mr.  Theed' s  light  is 
ancient.  Mr.  Theed  can  claim  no  more  as  a  sculptor  than 
an  ordinary  j)erson  can  claim,  Yates  v.  Jack  (*) ;  he  can- 
not enlarge  his  right  by  using  his  premises,  which  were 
formerly  a  stable  and  coach  house,  as  a  studio :  KeVc  v. 
Pearson  C). 

The  right  is  to  such  an  amount  of  light  as  is  wanted  for 
the  comfortable  use  and  enjoyment  of  the  property :  City 
of  London  Brewei^y  Company  v.  Tennani  ('). 

A  covenant  for  quiet  enjoyment  accompanying  a  grant  of 
lights  conveys  no  ereater  or  other  right  in  equity  tiian  the 
covenantee  would  have  at  law  :  Leech  v.  Schweder  (*). 

The  doctrine  of  Clarke  v.  Clark  (*),  supposed  to  have  been 
exploded,  has  to  a  great  extent  been  supported  since  :  Kelk 
V.  Pearson  (•). 

The  rule  as  to  45°  was  adopted  by  the  Master  of  the  Rolls 


o 


in  Hackett  v.  Baiss  ('").  We  claim  a  right  to  build  to  45 

measured,  not  from  the  street  as  a  base  line,  but  from  a 
168]    horizontal  line  *drawn  through  the  centre  of  Mr. 

(»)  Law  Rep.,  2  Eq.,  288,  254.  («)  Law  Rep.,  6  Ch.,  809,  812, 

O  11  H.  L.  C,  290.  (')  Law  Rep.,  9  Ch.,  212. 

(3)  Law  Rep.,  8  Eq.,  1.  (»)  Law  Rep.,  468. 

(<)  Law  Rep.,  10  Ch.,  288.  (•)  Law  Rep.,  1  Ch.,  16. 

O  Law  Rep.,  1  Ch.,  295,  298.  ('")  Law  Rep.,  20  Eq.,  494. 
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Theed' 8  studio  window,  which,  as  to  part  only,  was  one  of 
the  ancient  lights. 

Sir  H.  Jackson^  in  reply. 

[In  answer  to  an  inquiry  by  the  court,  it  was  stated  that 
the  statutory  rule  as  to  the  angle  of  46°  is  to  be  found  in 
sect.  85  of  the  Metropolis  Local  Management  Acts  Amend- 
ment Act  (25  &  26  Vict.  c.  102)  (*),  passed  on  the  7th  of 
August,  1862 ;  and  in  a  by-law  ('),  issued  under  Parliamen- 
tary authority  by  the  Metropolitan  Board  of  Works.] 

*Bacon,  V  .C,  after  stating  the  nature  of  the  com-  [169 
plaint  made  by  the  biU,  ana  the  defendants'  assertion  of 
their  right  to  do  what  they  were  doing,  continued : 

It  is  not  to  be  disputed  that  the  plaintiflf  Mr.  Theed,  for 


(*)  The  section  is  as  follows : 

"No  building,  except  a  chnrch  or 
chapel,  shall  be  erected,  on  the  side  of  any 
new  street  of  a  less  width  than  fifty  feet, 
which  shall  exceed  in  height  the  distance 
from  the  external  wall  or  front  of  such 
^building  to  the  opposite  side  of  sach 
street,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  nor 
shall  the  height  of  any  building  so  erect- 
ed be  at  any  time  subseqaently  increased 
so  as  to  exceed  such  distance  without 
such  consent,  and  in  determining  the 
height  of  such  building  the  measurement 
shim  be  taken  from  the  level  of  the  cen- 
tre of  the  street  immediately  opposite  the 
building  up  to  the  parapet  or  eaves  of 
Buch  building. . .  .'* 

(*)  The  following  copy  of  tho  by-law, 
which  was  mentioned'  in  the  course  of  the 
ar^ment,  but  was  not  in  evidence  in  the 
suit,  and  is  out  of  print,  has  been  fur- 
nished to  the  reporter  by  the  courtesy  of 
the  solicitors  for  the  plamtifFs. 

After  reciting  that  the  by-law  was  made 
by  the  Metropolitan  ^oard  of  Works  on 
the  29th  of  Feoruary,  1866,  and  confirmed 
at  a  subsequent  meeting  of  the  28th  of 
March,  in  pursuance  of  the  powers  vested 
in  the  board  by  the  Metropolis  Local 
Management  Act  (18  <&  19  Vict  c.  120, 
ss.  202,  203),  it  was  thereby  ordered  as 
follows : 

"  Every  new  street  within  the  limits  of 
the  metropolis,  as  defined  by  the  said  act 
(excepting  any  mews),  must  be  of  the 
width  of  forty  feet  at  the  least,  but  if  the 
buildings  fronting  any  street  be  more  than 
forty  feet  high  from  the  level  of  the  street, 
then  such  street  must  be  of  a  width  equal 
at  least  to  the  height  of  the  buildings 
above  such  level. 


"  Every  alley  and  every  mews  within 
the  limits  aforesaid  must  oe  of  the  width 
of  twenty  feet  at  the  least,  but  if  the 
buildings  fronting  any  alley  or  to  any 
mews  be  more  than  twenty  feet  high  from 
the  level  of  the  alley  or  mews,  then  such 
alley  or  mews  must  be  of  a  width  equal 
at  the  least  to  the  height  of  the  buildings 
above  such  level.  And  with  regard  to 
every  such  alley,  in  reference  to  the  en- 
trance thereof,  every  alley  must  have  two 
entrances  thereto,  each  bieing  at  the  least 
the  full  width  of  the  alley,  and  one  of  the 
two  at  the  least  open  from  tho  ground  up- 
wards. 

"  And  with  regard  to  both  such  streets 
and  alleys,  the  aforesaid  width  is  to  be 
ascertained  by  measuring  (at  right  an- 
gles to  the  course  thereof)  from  front  to 
front  of  the  buildings  on  each  side  of  such 
street  or  alley. 

"The  word  'street*  to  include  every 
square,  circus,  crescent,  street,  road,  place, 
row,  mews,  lane,  or  place  along  which 
carriages  can  pass,  or  are  intended  to 
pass,  and  that  whether  there  be  or  be  not 
m  addition  to  the  carriage-way  a  foot- 
way, paved  or  otherwise. 

*'The  word  'alley'  to  include  any 
court,  alley,  passage,  or  other  public 
place  which  can  be  used  as  a  footway 
only. 

"  In  case  of  any  breach  of  the  regula- 
tions contained  in  this  by-law,  the  otfen- 
der  shall  be  liable  for  eiich  offence  to  a 
penalty  of  forty  shillings,  and  in  case  of 
a  continuing  offence  to  a  further  [lenalty 
of  twenty  sliillings  for  each  day  after  no- 
tice thereof  from  the  Metropolitan  Board 
of  Works." 
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more  than  twenty  years,  has  been  in  the  enjoyment  of  that 
light  which  existed  up  to  the  time  when  the  defendants 

{)ulled  down  the  buildings  in  Mill  Hill  Place,  the  two 
louses,  and  altered  the  third,  which  is  at  the  corner  of 
Welbeck  Street. 

The  plaintiff  had  acquired,  therefore,  a  legal  right  to 
the  enjoyment  of  that  which  for  so  many  years  he  had 
possessed.  That  I  conceive  to  be  his  property — property 
which  no  man  has  a  right  to  take  from  him — that  is  to  say, 
a  property  which  this  court  has  been  frequently  called  upon 
to  protect,  and  has  always  protected,  excluding  only  from 
such  cases  merely  frivolous  complaints  on  the  part  of  the 
owner  of  such  property — merely  captious  or  unreasonable 
complaints — because  in  point  of  fact  some  interference  has 
been  practised,  which,  however,  did  not  materially  injure 
him,  and  of  which  he  could  not  reasonably  complain  in  a 
court  of  justice,  however  displeased  he  might  have  been  at 
it.  [His  Lordship  then  reviewed  the  evidence,  with  the  fol- 
lowing result:]  ^ 

I  take  it,  therefore,  that  it  has  been  proved  that  there 
will  be,  if  the  defendants'  buildings  are  carried  up  to  the 
height  they  propose,  a  serious  diminution  of  the  light  re- 
quired by  the  plaintiff  for  the  purposes  he  has  mentioned, 
and  which  he  has  hitherto  enjoyed  ;  [and  after  further  ob- 
servations on  the  test  which  had  been  adopted,  of  raising  a 
screen  to  the  height  of  the  proposed  new  building,  and 
letting  it  suddenly  fall,  whereby,  in  the  judgment  of  the 
court,  a  very  satisfactory  illustration  of  the  effect  of  the  pro- 
posed change  had  been  afforded,  his  Lordship  continued :] 

Then,  as  to  the  contention  which  has  been  raised,  which 
170]  *amounts  to  this,  that  in  this  country  one  man  can  say 
to  another,  ''You  have  got  more  light  than  I  think  is  good 
for  you,  therefore  I  will  take  some  of  it  away,"  I  appre- 
hend that  no  case  which  has  been  referred  to  countenances 
any  such  suggestion.  The  evidence  of  one  of  the  witnesses, 
Mr.  Eales,  is  clear,  distinct  and  positive  upon  the  subject. 
Mr.  Eales  has  a  notion  that,  if  the  light  is  not  interfered  with 
to  the  extent  of  more  than  an  angle  of  45°,  the  right  to  obscure 
one' s  neighbor' s  light  to  that  extent  is  a  right  which  anybody 
may  assert  against  the  owner  of  any  light  which  is  already 
obscured  to  a  lesser  extent.  He  says  in  effect :  "  I  can  raise 
my  building  to  this  height.  My  buildihg  obscured  you  to 
the  extent  of  30°  only  before ;  I  will  now  obscure  you  to 
the  extent  of  45° ;  that  is  enough  light  for  you,  and  with  that 
you  must  be  content."     I  hope  I  have  not  overstated  it.     I 
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have  endeavored  to  use  Mr.  Bales'  own  expressions,  ''You 
must  submit  to  it ;  it  is  enough ;  you  had  more  than  was 
good  for  you  before."  That  is  no  answer  to  the  plaintiff's 
^case.  No  case  referred  to  countenances  such  a  proposition. 
The  regulation  as  to  the  angle  of  45°  is  to  be  found,  I  be- 
lieve, only  in  that  provision  of  the  Metropolis  Local  Man- 
agement Act  in  which  the  width  of  a  street  is  spoken  of,  and 
Avliich  of  itself,  measuring  the  width  of  a  street  and  the 
height  of  the  house,  f urnisnes  an  angle  of  46°.  That,  be  it 
observed,  is  from  the  street,  as  Mr.  Kerr  said,  and  if  he  had 
not  said  it,  the  act  of  Parliament  has  said  it ;  for  the  statute 
enacts  that  *'in  determining  the  height  of  such  building  the 
measurement  shall  be  taken  from  the  level  of  the  centre  of 
the  street ;"  and  that  must  be  so,  because  the  position  of 
the  windows  is  so  different  in  various  buildings,  that  if  you 
were  to»search  for  the  point  from  which  to  measure  your 
angle  of  45°,  it  would  be  as  various  as  the  buildings  to  which 
it  would  be  applied.  It  is  said  that  the  Master  of  the  Rolls 
on  a  recent  occasion,  in  Hackett  v.  Baiss  (*),  applied  this  rule 
about  45°.  This,  however,  he  did  not  do  ;  on  the  contrary, 
he  quoted  the  decision  in  the  City  of  London  Brewery 
Company  v.  Tennant  ('),  in  which  Lord  Selborne  said  there 
is  no  positive  rule  of  law  on  the  subject.  The  regulation 
may  be  an  illustration  or  guide,  but  rule  there  is  none.  It 
is  said  that  the  Master  of  the  ^Rolls  applied  that  rule,  [171 
and  applied  it  by  measuring  through  the  middle  of  the  win- 
dow. No  doubt  the  Master  of  the  KoUs  did  what  was  suit- 
able in  the  case  before  him,  having  regard  to  the  arguments 
addressed  to  him,  but  that  he  laid  down  any  rule  of  law  I 
am  by  no  means  convinced,  and  I  should  be  very  much  sur- 
prised to  find  that  that  was  his  intention,  when  I  find  him 
at  the  same  time  referring  to  a  decision  which  lays  down  that 
there  is  no  rule  on  the  subject.  He  was  deciding  what  was 
right  between  the  parties  before  him,  but  a  positive  legal 
rule  he  never  in  any  respect  laid  down. 

This  is  really  the  whole  of  the  case.  The  case,  in  my 
opinion,  is  proved  on  the  part  of  the  plaintiff.  He  has 
proved  a  statutory  right  to  tne  enjoyment  of  his  light  un- 
diminished. It  is  proved,  and,  indeed,  is  confessed  by 
the  defendants,  that  if  they  build  up  to  the  height  which 
Mr.  Bales  mentions  in  his  depositions,  the  light  will  be 
greatly  diminished.  In  my  opinion  they  have  no  more 
right  to  take  away  the  light  which  the  plaintiff  has  been  en- 
jr)ying  than  they  have  a  right  to  take  away  the  front  wall  of 
is  house. 

(>)  Law  Rep.,  20  Eq.,  494,  497.  («)  Law  Rep.,  9  Ch.,  220. 
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The  case,  in  my  opinion,  is,  therefore,  very  distinctly 
proved,  and  the  plaintiffs  are  entitled  to  the  injunction  they 
ask  for. 

His  Lordship  also  gave  the  plaintiffs  the  costs  of  the  suit. 

Solicitors  for  plaintiffs :    Underwood  &  Colman. 

Solicitors  for  defendants  :  Boyce  &  Ridley, 

See  11  Ene.  Rep.,  582  ;  also  note  to  nolds,  68  His.,  478  ;  Biggar  t?.  Allan, 
Manners  v.  Johnson,  aitJte,  p.  690 ;  Kei-  15  Grant's  (U.  C.)  Ghy.,  358 ;  Doyle  «. 
per«.Klein,51Ind.,816;  Guest «.  Rej-    Lord,  64  N.Y.  Rep.,  432. 


^  [2  Chancery  Dirision,  177.], 

V.C.B.,  March   9,  1876. 

177]  *TayloA  v.  Lambert. 

[1875    T.     1.] 
WxU — CondUhn — Legacy  charged  on  real  EitaU, 

The  testator,  by  wUl,  eave  to  each  of  his  younger  sons  £1,000,  "  which  I  charge 
on  my  estate  at  A.  hereinafter  devised  to  my  eldest  son,  but  1  direct  that  the  sum 
shall  not  be  raisable  or  paid  to  them  respectively  until  my  eldest  son  shall  come 
into  actual  possession  of  the  M.  estate." 

The  M.  estate  was  settled  on  F.  for  Ufe,  remainder  to  the  eldest  son  of  the  testator 
for  life,  remainder  to  his  issue  in  tail  male. 

The  eldest  son  died  before  F.,  and  without  coming  into  possession  of  the  M. 
estate: 

Hdd^  that  the  legacies  to  younger  sons  were  wholly  contingent  upon  the  eldest 
son  becoming  owner  of  the  M.  estate ;  and  that  as  that  event  had  not  happened 
they  failed  and  sank  into  the  residue. 

Sir  H.  J.  Lambert,  by  his  will  dated  the  15th  of  Octo- 
ber, 1857,  gave  to  each  of  his  five  younger  sons  the  sum  of 
£1,000  each,  "and  which  I  charge  on  my  estate  at  Aston 
hereinafter  devised,  but  I  direct  tliat  the  same  shall  not  be 
raisable  or  paid  to  them  respectively  until  my  eldest  son 
shall  come  into  actual  possession  of  the  Malvern  estate." 
The  testator  also  gave  and  devised  his  capital  mansion, 
called  Aston  House,  and  all  his  manors,  &c.,  and  real  es- 
tate in  the  parish  of  Aston  Rowant,  or  elsewhere  in  the  • 
county  of  Oxford,  subject  to  the  payment  of  the  several 
legacies  thereinbefore  charged  thereon,  unto  his  eldest  son 
H.  E.  P.  Lambert  (whom  he  also  made  his  residuary  legatee 
and  executor),  his  heirs  and  assigns  forever. 

Sir  H.  J.  Lambert  died  on  the  ITtU  of  December,  1868, 
one  of  his  five  younger  sons  having  predeceased  him. 

At  the  date  of  the  will  the  Malvern  estate  was  limited  to 
the  use  of  Lady  Emily  Foley  during  her  widowhood,  with 
remainder  to  the  use  of  Sir  H.  J.  Lambert  for  life,  with  re- 
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remainder  to  his  eldest  son  Sir  H.  E.  F.  Lambert  for  life, 
with  remainder  to  the  issue  of  Sir  H.  E.  F.  Lambert  in  tail 
male. 

By  indenture  of  the  28th  of  March,  1860,  the  Aston  es- 
tate was  conveyed  by  Sir  H.  E.  F.  Lambert  to  the  plaintiflE 
Thomas  Taylor  in  fee,  £4,000  out  of  the  purchase-money 
being  retained  by  Taylor,  who  covenanted  to.  pay  the  four 
legacies  when  the  same  should  *respectively  become  [178 
payable,  and  in  the  meantime  to  pay  interest  at  £4  per  cent, 
to  Sir  H.  E.  F.  Lambert ;  and  in  case  the  four  younger  sons 
should  not  become  entitled  to  the  said  several  sums  of 
£1,000  each,  then  to  pay  to  the  execntors  of  Sir  H.  E.  F. 
Lambert,  immediately  after  the  death  of  Sir  H.  E.  F.  Lam- 
bert, the  £4,000  arid  all  interest  due  thereon ;  and  it  was 
thereby  declared  that  the  £4,000  and  the  interest  payable 
in  respect  thereof,  until  the  same  should  be  paid,  should 
be  a  charge  on  the  Aston  estate.  The  pfaintiflf  also  entered 
into  a  bond  for  payment  of  the  £4,000. 

On  the  15th  of  June,  1872,  Sir  H.  E.  F.  Lambert  died 
without  having  come  into  actual  possession  of  the  Malvern 
estate  as  Lady  Emily  Foley  was  still  living. 

The  executors  of  Sir  H.  E.  F.  Lambert  called  upon  the 

glaintiff  to  pay  them  the  £4,000,  but  he  was  advised  that 
e  could  not  safely  pay  this  sum  to  them  without  the  con- 
currence of  the  legatees.  The  executors  declined  to  pro- 
cure the  concurrence  of  the  legatees,  and  did  not  accept  the 
plaintiff's  offer  to  pay  the  money  into  'court  under  the 
Trustee  Relief  Act.  \ 

O^  the  9th  of  December,  1874,  the  executors  of  Sir  H.  E. 
F.  Lambert  commenced  an  action  in  the  Queen's  Bench 
against  the  plaintiff,  claiming  the  £4,000  and  interest  alleged 
to  be  due  upon  the  bond  and  covenant  in  the  indenture  of 
the  28th  of  March,  1860. 

The  bill  was  filed  for  the  purpose  of  ascertaining  the  per- 
sons who,  in  the  events  which  had  happened,  were  entitled 
to  the  £4,000  charged  on  the  Aston  estate,  and  to  restrain 
further  proceedings  in  the  action  commenced  by  Sir  H.  E. 
F.  Lambert's  executors. 

The  question  was,  whether,  as  Sir  H.  E.  F.  Lambert^  by 
dying  in  Lady  Emily  Foley's  lifetime,  never  came  into  pos- 
session of  the  Malvern  estate,  the  legacies  charged  on  the 
Aston  estate  failed  and  were  payable  to  the  executors  of 
Sir  H.  E.  F.  Lambert  as  residuary  legatee  of  the  testator 
his  father ;  or  whether  they  were  still  payable  on  the  death 
or  second  marriage  of  Lady  Emily  Foley  to  the  legatees 
who  survived  tlieif  father  or  to  their  representatives. 
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Sir  H,  JdcksoUy  Q.C.,  and  Macnaghteny  for  the  plaintiff, 
offered  to  pay  the  money  into  court. 

Kay^  Q.C.,  and  Gracknall^  for  the  executors  of  Sir  H. 
E.  F.  Lambert :  Until  the  eldest  son  came  into  actual  pos- 
179]  session  of  the  Malvern  *estate  the  charge  on  the  As- 
ton estate  was  not  to  be  raised,  nor  did  the  legacies  to  the 
younger  sons  become  payable.  That  event  never  happened, 
as  the  eldest  son  died  in  the  lifetime  of  Lady  Emily  Foley, 
the  tenant  for  life;  and  accordingly  the  legacies,  being 
given  upon  a  contingency  which  has  failed,  lapse  and  sinK 
into  the  inheritance.  Words  in  a  will  importing  contin- 
gencjr  must  be  construed  according  to  their  strict  literal 
meaning,  without  indulging  in  speculations  as  to  the  sup- 

?osed  intention  of  the  testator:  Holmes  v.  Cradock{^)\ 
^  ear  son  v.  Itutter  (*) ;  Orey  v.  Pearson  (") ;  Reed  v.  Braith- 
waite  C).  In  distinction  from  the  rule  as  to  the  vesting  of 
legacies  payable  out  of  personal  estate,  a  legacv  charged 
on  land  does  not  vest  before  the  time  appointed  for  pay- 
ment :  Powlett  V.  Powletti^) ;  Hawkins  on  Wills  (*) ;  and  as 
the  event  upon  which,  payment  is  to  be  made  has  now  be- 
come impossible  the  gift  fails,  and  the  younger  sons  are  not 
entitled. 

Hemming y  Q.C.,  and  Cecil  Russell^  for  the  legatees:  A 
contingency  in  the  time  for  payment  of  a  legacy  given  abso- 
lutely does  not  make  the  legacy  itself  contingent.  This 
will  can  only  be  rendered  consistent  either  by  importing 
into  the  absolute  gift  of  these  legacies  the  contingency's 
to  the  time  of  payment — which  the  court  will  not  do — or  by 
moulding  the  words  of  contingency  so  as  to  leave  un- 
touched the  absolute  gift.  In  Holmes  v.  Cradock  and  Orey 
V.  Pearson^  an  express  condition  was  attached  to  the  gift, 
and  not,  as  here,  to  the  time  of  payment  only.  Adverbs  of 
time,  such  as  "when"  or  ** until,"  merely  express  the 
period  when,  for  the  convenience  of  the  estate,  the  remain- 
der or  gift  which  has  already  vested  shall  take  effect  in 
Possession:  Boraston^s  Case(^)\  Luxford  v.  Cheeke{^)\ 
Dawson  V.  Killett{*) ;  and  do  not  import  contingency  into  a 
gift,  though  the  time  of  payment  is  apparently  made  con- 
tingent:  Maddison  v.  Chapman  {");  Pearsall  v.  Simp- 
son{'') ;    Underhill   v.  Roden  (before  the  Master  of   the 

(>)  3  Ves.,  817.  (')  3  Rep.,  19  a. 

O  3  D.  M.  A  G.,  398.  (»)  3  Lev.,  126. 

(»)  6  H.  L.  C,  61.  (»)  1  Bro.  C.  C,  119. 

(*)  Law  Rep.,  11  Eq.,  614.  (>«)  4  K.  4  J.,  709;   Jarman  on  Willa, 

(»)  1  Vern.,  204.  vol.  i,  p.  768. 

(•)  Page  234.  (»)  16  Ves.,  29. 
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Rolls,  Feb.  11,  1876).  In  this  case  the  gift  was  *ab-  [180 
solute  in  the  first  instance,  payment  being  merely  deferred 
in  substance  until  the  determiuation  of  Lawiy  Emily  Foley's 
life  estate,  that  the  eldest  son  might  not  be  crippled  by  hav- 
ing to  raise  the  legacies  when  he  was  in  possession  of  the 
Aston  estate  only,  but  no  condition  that  the  eldest  son 
should  survive  such  determination  being  imposed.  An  ab- 
solute gift  to  A.,  payable  at  a  time  which  may  never  arrive, 
is  never  read  as  a  gift  to  A.  on  condition  that  such  time 
shall  arrive,  and  it  would  be  necessary  so  to  read  this  gift 
in  order  to  sustain  the  claim  of  the  executors. 

Begg^  in  the  same  interest:  The  postponement  of  the 
period  for  payment  does  not  prevent  tne  immediate  vesting 
of  a  legacy  payable  out  of  personal  estate ;  and  in  the  case 
of  a  legacy  charged  on  land,  if  payment  is  postponed  until 
an  event  referable,  not  to  the  persen  of  the  party  to  be 
benefited,  but  to  the  circumstances  of  the  estate  out  of 
which  the  legacy  is  to  be  paid,,  the  ordinary  rule,  that  lega- 
cies charged  on  land  do  not  vest  before  the  time  appointed 
for  payment,  will  not  apply  :  Beans  v.  Scott  {'), 
.  So,  also,  where  a  legacy  has  been  given  to  A.  to  be  paid 
to  him  within  six  months  after  he  should  have  fully  served 
out  his  apprenticeship,  it  has  been  held  that  the  serving  out 
of  the  apprenticeship  was  not  to  be  considered  as  a  condi- 
tion attached  to  the  le^cy,  for  the  non-performance  whereof 
the  legacy  would  be  forfeited,  but  only  an  appointment  of 
the  time  when  the  legacy  should  be  paid:  Sidney  v. 
Vaughani^). 

Bacon,  v.C:  The  construction  of  the  will  is  clear,  and  I 
cannot  make  a  new  will  for  the  testator.  He  gives  the  As- 
ton estate  to  his  eldest  son  and  charges  it  with  certain  lega- 
cies. At  the  same  time  that  he  thus  gives  he  qualifies  his 
gift  with  a  condition,  that  it  shall  be  of  no  effect  unless  his 
eldest  son  comes  into  actual  possession  of  the  Malvern  es- 
tate. There  is  no  grammatical  difficulty.  In  this  case  it  is 
not  in  the  first  instance  an  absolute  gift.  .In  one  sentence 
and  with  one  breath  he  says  :  "I  give  £4,000,  but  I  do  not 
give  it  unless  the  *Malvern  estate  comes  into  the  ac-  [181 
tual  possession  of  my  eldest  son,  who  is  owner  of  the  As- 
ton estate."  No  sum  can  be  raised  or  become  payable 
until  that  event  happens.  I  can  impute  no  intention  to  the 
testator  other  than  that  which  he  has  expressed.  No  man 
with  any  knowledge  of  the  English  language  could  read 
this  will  in  any  other  sense  than  that  the  gift  is  wholly  con- 
ditional on  the  eldest  son  becoming  owner  of  the  Malvern 

(1)  1  IL  L.  C,  48. ,  O  2  Bro.  P.  C.  (Toml.  ed.),  254. 

16  Eng.  Rep.  91 
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estate,  and  that  then,  and  not  till  then,  are  these  legacies 
charged  on  the  Aston  estate. 

Solicitors :  Burton^  Teates*  &  Hart ;  Tatharriy  Proctor  & 
Co. ;  Walker  &  Martineau;  Fear  on  &  Coldham. 


[2  Cl^^ncery  Division,  185.] 
V.C.B.,  Feb.  26,  1876.    ^ 

185]         *^^  ^^  Leslie's  Settlement  Trusts. 

SeUlemerU  of  Real  £ktaU — Surplus  of  Income  to  be  invested  in  Land  to  be  teUled  to  like 
l/set — Costs  of  Draining  and  New  Buildings  aUovoed  to  Tntstees  out  of  CapitaL 

Trustees  of  real  estate  for  a  term  of  1,000  years  from  the  day  of  the  death  of  the 
settlor,  had  powers,  during  a  period  of  certain  lives  iu  being  and  twenty-one  years, 
to  manage  the  estates,  and  out  of  the  income  to  keep  down  charges  and  incumbranoea, 
and  subject  thereto  to  repair,  erect  new  or  additional  buildings,  and  generally  to 
"ttiake  such  outlay  for  the  improvement  of"  the  estates  as  they  should  "  think  fit  or 
conducive  to  the  general  benefit  of  the  estates  "  or  the  tenants  thereof,"  and  hold 
the  surplus  as  capital,  which  was  to  be  laid  out  in  the  purcliase  of  lands  to  be  settled 
to  the  like  uses. 

The  settlor  having  died  in  1870,  the  first  tenant  for  life  being  in  possession,  and 
the  income  being  insufficient,  after  keeping  down  charges  and  incumbrances,  to  pay 
for  repairs,  for  the  cost  of  new  buildings,  and  generally  for  improvement  of  the 
property,  out  of  capital,  the  court  allowed  payments  in  draining  upon  which  the 
tenants  paid  £5  per  cent,  and  in  erecting  new  buildings. 

Petition.  By  a  settlement,  called  the  Slindon  settle- 
ment, dated  the  22d  of  November,  1867,  made  by  the  late 
Colonel  Charles  Leslie,  K.H.,  of  the  first  part,  and  trustees 
of  the  second  part,  after  reciting  that  the  family  of  the  set- 
tlor then  consisted  of  his  only  son,  Charles  Stephen  Leslie, 
and  of  his  son's  wife  Jane,  and  five  infant  children,  and* 
186]  *that  he  was  desirous  of  settling  his  estates  as  there- 
inafter mentioned,  it  was  witnessed  that  the  settlor  thereby 
conveyed  and  appointed  the  estates  comprised  in  the  first 
schedule  thereto  to  such  uses  as  he  should  appoint;  and 
subject  thereto,  to  the  use  of  himself  for  life,  without  im- 
peachment of  waste ;  remainder  to  the  use  of  the  trustees 
for  a  term  of  1,000  years  from  the  day  of  his  death,  without 
impeachment  of- waste;  subject  thereto  to  the  use  of  the 
said  Charles  Stephen  Leslie  for  life,  remainder  to  the  use  of 
his  (the  son's)  then  only  son,  Charles  Radcliflfe  Aloysius 
Leslie,  for  life ;  remainder  to  the  use  of  the  first  and  other 
sons  of  the  said  Charles  R.  A.  Leslie  successively  in  tail 
male,  with  divers  remainders  over.  And  it  was  thereby 
declared  that  after  the  death  of  the  settlor,  every  person, 
including  Charles  Stephen  Leslie,  for  the  time  being  entitled 
as  tenant  for  life  to  the  first  estate  of  freehold  in  the  here- 
ditaments, being  of  full  age,  should  from  and  after  the 
expiration  of  twenty -one  years  froip'the  death  of  the  settlor, 
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if  Charles  Stej)hen  Leslie  should  so  long  live,  have  full  power 
from  time  to  time  to  cut  in  due  course,  and  take  for  his  or 
her  own  benefit,  all  copse  and  underwood,  to  open  and 
work  quarries  of  stone,  sand,  chalk,  marl,  clay,  brickearth, 
or  other  minerals,  not  being  coal  or  metallic  ores ;  but  save 
as  aforesaid  should  be  impeachable  for  waste.  It  was  then 
declared  that  the  trusts  of  the  1,000  years'  term  were,  that 
the  trustees  should  ''  from  and  after  the  decease  of  the  said 
Charles  Leslie,  and  thenceforth  until  the  expiration  of 
twenty-one  years  next  after  the  decease  of  the  remainder  of 
all  the  descendants  now  living  of  the  said  Charles  Leslie's 
paternal  grandfather,  or  until  the  failure,  extinction,  or 
destruction  of  all  the  estates  tail  hereby  limited  in  the  here- 
ditaments comprised  in  the  said  term  of  1,000  years,  which- 
ever shall  first  happen,"  manage  and  improve  the  timber 
and  other  trees  ana  wood,  other  than  copse  and  underwood, 
and  fell  such  as  ought  to  be  cut,  and  pay  the  nioneys  to 
arise  from  the  sale  thereof,  as  to  one-fourth  as  income,  and 
as  to  three- fourths  as  capital  arising  from  any  sale  of  the 
real  estates ;  and  upon  further  trust  out  of  the  income  or  by 
mortgage  .to  raise  and  pay  to  Jane  Leslie  during  her  widow- 
hood an  annuity  of  £300 ;  and  to  raise  and  pay  to  any  son 
of  Charles  Stephen  Leslie,  who  during  his  father's  life 
should  attain  twenty-one  and  be  entitled  in  remainder 
immediately^  expectant  on  his  decease  to  the  first  estate 
*for  life  or  in  tail  male  in  the  hereditaments,  during  [187 
the  Joint  lives  of  such  son  and  Charles  Stephen  I^slie,  an 
annuity  of  £600 ;  and  subject  thereto  upon-  trust,  for  the 
term  of  twenty-one'  years  if  Charles  Steplien  Leslie  should 
so  long  live,  to  "manage"  the  hereditaments  and  receive 
the  income,  and  cut  copse  and  underwood,  and  open  and 
work  quarries,  except  of  coal  and  metallic  ores,  and  out  of 
the  income  to  pay  and  keep  down  the  interest  of  all  gross 
sums  of  money  charged  in  the  hereditaments,  '*and  gen- 
erally the  annual  charge  of  all  incumbrances  thereon,  and 
also  the  costs  and  expenses  of  managing  the  same  as  afore- 
said, and  shall  also  during  the  said  determinable  term  of 
twenty-one  years,  by  and  out  of  the  said  rents  and  profits, 
or  so  much  thereof  as  shall  remain  after,  answering  the  pur- 
poses aforesaid,  in  the  first  place"  pay  to  Charles  Stephen 
Leslie  during  the  said  determinable  term  an  annuity  of 
£1,600 ;  and  subject  thereto,  in  the  second  place,  keep  the 
mansion  called  Slindon  Hall,  Sussex,  "and  all  stables  and 
outbuildings  belonging  to  the  said  mansion  in  ^ood  and 
substantial  repair,  and  generally  keep  in  repair  all  ouildings 
on  the  aforesaid  hereditaments  .  .  .  and  wnich  the  teuants 
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thereof  shall  not  be  bound  to  repair,  and  with  fall  power  to 
erect  any  new  or  additional  messuages  or  buildings  on  the 
said  hereditaments,  and  generally  to  make  such  outlay  for 
the  improvement  or  amelioration  of  the  said  hereditaments 
as  the  said  trustees  or  trustee  shall  think  fit  or  conducive  to 
the  general  benefit  of  the  said  hereditaments  or  the  ten- 
ants thereof;"  and  subject  thereto,  should  appropriate  the 
surplus,  if  any,  and  hold  the  same  as  capital  moneys  upon 
and  for  the  trusts  and  purposes  thereinafter  declared  con- 
cerning the  moneys  to  arise  from  any  sale  of  the  heredita- 
ments. The  settlement  contained  a  power  of  portioning 
younger  sons  of  Charles  Stephen  Leslie  to  the  extent  of 
£5,000,  and  of  portioning  each  daughter  to  the  amount  of 
£3,333  Qs.  8d,  The  settlement  also  contained  powers  ena- 
bling the  trustees  to  manage  the  estates  during  the  minori- 
ties of  tenants  for  life  or  in  tail,  to  grant  repairing,  building, 
mining,  and  other  leases,  and  to  sell  and  exchange,  with 
provision  for  investing  the  moneys  to  arise  from  any  sale 
or  for  equality  of  exchange,  in  the  purchase  of  lands  to  be 
settled  to  the  like  uses,  but  with  power  for  the  trustees  to 
apply  any  of  such  moneys  in  discharging  any  mortgage 
188]  debt,  ^portion,  or  other  charge  or  incumbrance  affect- 
ing the  settled  estates. 

The  first  schedule  comprised  hereditaments  in  Sussex, 
Gloucester,  and  Northumberland. 

The  settlor.  Colonel  Charles  Leslie,  by  his  will,  dated  the 
9th  of  December,  1867,  bequeathed  the  residue  of  his  per- 
sonal estate  as  if  it  had  consisted  of  capital  moneys  arising 
from  a  sale  under  the  power  of  sale  in  the  settlement. 

He  died  on  the  10th  of  July,  1870. 

Charles  Stephen  Leslie  was  now  tenant  for  life  in  posses- 
sion, with  remainder  to  his  first  son  in  tail  male.  Jane, 
the  wife  of  Charles  Stephen  Leslie,  and  their  five  children, 
namely,  Charles  R.  A.  Leslie,  the  eldest  son,  another  son, 
and  three  daughters,  were  living ;  the  children  being  all 
under  age. 

Upon  the  death  of  the  settlor  the  trustees  went  into  pos- 
session. 

By  an  order  dated  the  25th  of  June,  1870,  made  in  the 
matter  of  the  settlements  and  will  of  the  late  Colonel  Leslie 
and  of  the  Trustees  Relief  Acts,  on  the  petition  of  the  trus- 
tees, it  was  ordered  that  the  petitioners  should,  during  the 
term  of  twenty-one  years,  if  Charles  Stephen  Leslie  should 
so  long  liv^,  allow  to  him  £500  a  year  out  of  the  surplus 
annual  income. of  £1,485  16^.  2d,  in  respect  of  the  estate 
comprised  in  the  Slindon  settlement,  and  another  annuity 
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of  £200  under  another  settlement,  Charles  Stephen  Leslie 
"undertaking  to  superintend  and  take  care  of  the  mansion 
liouse  of  Slindon  Hall,  and  the  offices,  outbuildings,  and 
grounds  thereto  belonging,  to  keep  down  the  rates  and 
taxes,  and  also  to  superintend  and  take  care  of  another 
mansion. 

The  executors  of  the  settlor  had  paid  to  the  trustees  of 
the  settlement  sums  of  stock  amounting  to  £6,600  ds.  5d,^ 
and  of  cash  amounting  to  about  £10,473  105.,  in  respect  of 
his  residuary  personal  estate. 

These  sums  had  become  reduced  to  £2,400  Consols  and 
£4,888  2s.  lOd.  New  Three  per  Cents.     There  was  also  a  • 
sum  of  £631  14^.  2d.  New  Three  per  Cents,  which  had  been 
purchased  with  three-fourths  of  the  net  timber  moneys. 

Tliis  petition  was  presented  in  the  same  matters  as  the 
former,  by  the  trustees,  stating  that  there  never  had  been 
any  surplus  of  income  for  investment ;  that  the  income  was 
insufficient,  after  *paying  primary  charges,  consist-  [189 
ing  of  a  mortgage  debt  of  £3,000,  an  annuity  of  £200  to  the 
settlor's  widow,  the  annuity  of  £1,500  to  Charles  Stephen 
Leslie,  and  the  annuity  of  £500  directed  to  be  paid  to  him 
by  tlie  order  of  the  25th  of  June,  1870,  to  pay  for  all  that 
had  been,  and  was  required  to  be  done,  towards  the  repairs 
of  buildings,  erecting  new  and  additional  buildings,  and 
generally  improving  the  property  as  directed  by  the  Slindon 
settlement. 

The  petition  stated  that,  nevertheless,  out  of  the  past  in- 
come, the  trustees  had  expended  in  the  necessary  drainage 
of  several  of  the  farms,  sums  upon  which  the  tenants  were 
liable  to  pay  £6  per  cent.,  amounting  together  to  £2,648  9s, 
8d. ;  and  that  from  the  same  source  the  trustees  had  from 
time  to  time  expended  in  and  towards  the  erection  of  new 
and  additional  buildings  upon  several  of  the  estates  sums 
amounting  together  to  £2,457  195.  Qd. ;  and  that  they  now 
found  it  necessary  that  further  sums  should  be  expended  in 
building  to  the  amount  of  £1,575. 

The  petitioners  accordingly  requested  the  opinion,  advice, 
or  direction  of  the  court,  whether  they  might,  oujb  of  the 
sums  of  £2,400  Consols,  £4,888  2s.  lOd.,  and  £631  14*.  2rf. 
New  Tliree  per  Cents,  standing  to  the  account  of  capital, 
raise  a  sufficient  amount  to  recoup  to  the  income  account 
the  sums  of  £2,648  9^.  8^.  and  £2,457  19s.  6d.  expended  for 
drainage,  and  in  erecting  the  new  and  additional  buildings 
before  mentioned. 

Kaj/,  Q.C.,  and  /.  T.  Ificmphrp,  for  the  petition :  One  of 
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the  latest  authorities  is  Drake  v.  Tr^usis  (*),  in/which  some 
of  the  former  decisions  are  referred  to. 

We  are  not  iexpressly  within  that  authority  in  respect  of 
the  sums  laid  out  in  drainage ;  but  the  outlay  in  new  build- 
ings appears  to  be  clearly  authorized. 

Bacon,  V.C:  Why  not  the  sums  laid  out  in  draining  as 
well?  In  the.  ordinary  case,  the  test  is,  "Is  the  thing  in 
respect  of  which  the  expenditure  has  been  incurred,  an 
addition  to,  or  merely  an  improvement  of,  the  existing 
estate?" 

190]  *I^  this  instance  I  think  that  these  trustees,  whose 
duty  it  was  to  act  on  behalf  of  the  estates  as  prudent  own- 
ers would  have  acted,  have  acted  conformably  to  their  duty, ' 
and  that  they  are  entitled  to  be  recouped  their  exp^enditure 
out  of  the  capital  moneys  which  are  directed  by  the  settle- 
ment to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to 
the  same  uses. 

The  petitioners  will  be  allowed  the  sums  expended  for 
drainage,  and  in  erecting  new  buildings ;  and  the  costs  of 
this  application  will  be  provided  for  out  of  the  same  fund. 

Solicitors :  SHsmey^  for  Arnold^  FooJcs  <£•  Cb.,  Oravesend. 

(>)  Law  Rep.,  10  Ch.,  864. 


[2  Chancery  Division,  199.] 
V.C.H.,  Nov.  11,  1874. 

199]  *Marshall  V.  Crowtheb. 

[1866    M.     89.] 

Summ<ma — Chief  Clerks  CertificcUe — Payment  of  Dd>U — Paytnent  of  Ifdered  on 
DebU  by  Tenant  for  Life. 

A  tenant  for  life  of  real  estate,  upon  which  the  debts  of  the  testat^^^p  have  been 
ascertained  to  be  a  charge,  must  keep  down  all  the  interest  which  accrues  due. 
The  principle  laid  down  in  AUhuaen  v.  WhiUdli})  applied  to  real  estate. 
Oreisley  v.  Barl  of  Che»lerjield  (*)  not  followed. 

This  was  a  summons  to  vary  the  Chief  Clerk's  certificate. 
The  testator  had  directed  that  his  real  estate  should  be  sold 
and  the  proceeds  applied  in  aid  of  his  personal  estate,  but 
more  than  a  year  elapsed  before  the  sale  took  place.  In 
taking  the  accounts  it  was  found  that  the  debts  or  the  testa- 
tor were  very  considerable.  The  personal  estate  was  applied 
first,  and  it  was  found  to  be  insufficient  to  pay  all  the  debts. 
The  proceeds  of  the  real  estate  were  then  resorted  to,  and 
after  all  the  debts  had  been  satisfied  there  remained  a  sur- 

(»)  Law  Rep.,  4  Eq.,  295.  C)  18  Beav.,  288. 
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plus  of  such  proceeds.  The  question  was  whether,  in  ad- 
justing the  riffhts  of  the  tenant  for  life  and  remaindermen, 
the  principle  laid  down  m  Allhusen  v.  Whittell{^\  or  that 
in  ureisley  v.  Earl  of  Chesterfield  f )  should  be  followed. 
The  Chief  Clerk  had  followed  the  decision  in  Oreisley  v. 
Earl  of  Chesterfield^  and  certified  that  the  interest  which 
accrued  due  on  the  debts  during  the  first  year  after  the  testa- 
tor's  death  was  payable  out  of  the  corpus  of  the  real  estate, 
and  that  the  tenant  for  life  must  keep  down  the  interest 
which  accrued  subsequently. 

Lindley^  Q.C.,  ana  Hemming^  for  the  summons,  after  re- 
ferring to  the  cases  of  Allhusen  v.  W?iittelly  Oreisley  v. 
Earl  of  Chesterfield^  Barnes  v.  Bond  ("),  and  Lambert  v. 
Lambert  (*),  asked  that  the  accounts  might  be  directed  to  be 
taken  on  the  principle  laid  down  in  Allhusen  v.  WhittelL 
There  was  no  reason  why  that  rule  should  not  be  applied 
equally  to  real  and  personal  estate. 

*  Dickinson,  Q.C.,  and  W.  W.  Cooper,  in  support  [200 
of  the  certificate,  submitted  that  the  decision  in  the  case  of 
Allhusen  v.  Whittell  (')  had  nothing  to  do  with  this  case, 
and  applied  only  to  personal  estate ;  but  that  the  present  was 
exactly  like  the  case  of  Oreisley  v.  Earl  of  Chesterfield  (^\ 
and  different  from  Allhusen  v.  Whittell,  inasmuch  as  in 
that  case  there  was  only  one  fund,  whereas  in  this  case  there 
were  in  effect  two  funds — the  personal  estate  and  the  pro- 
ceeds of  the  real  estate. 

Oreene,  Q.C.,  and  L.  Bird,  and  Colt,  were  for  the  plain- 
tiff and  other  parties. 

Hall,  V.C:  I  think  that  this  case  is  governed  by  the 
decision  in  Allhusen  v.  Whittell,  and  that  it  is  impossible 
to  distinguish  it  from  that  case.  In  Barnes  v.  Bond  (')  there 
was  personal  estate,  and  the  real  estate  was  charged,  and 
was  to  be  s6ld  for  the  purpose  mentioned.  That  is,  in  my 
opinion,  a  stronger  case  than  the  one  now  before  me.  That 
principle  must  be  applied  and  followed  in  this  case.  Every 
tenant  for  life  of  real  estate  must  keep  down  all  the  interest 
upon  all  the  debts  bearing  interest,  and  which  have  been 
ascertained  to  be  a  charge  upon  such  estate.  That  liability 
is  in  harmony  with  the  settled  principles  and  rules  of  this 
court.  I  must  therefore  direct  the  Cnief  Clerk  to  remodel 
his  certificate  upon  that  principle. 

Solicitors :  Thomas  White  &  Sons ;  Clarke,  Woodcock  & 
Ryland  ;  Cunliffe  <£  Beamnont ;  J.  M,  Chamberlain,  agent 
for  J.  Crowther  Smith,  Wolverhampton, 

(«)  Law  Rep.,  4  Eq.,  296.  («)'82  IJeov.,  653. 

(«)  13  Beav.,  2«8.  ^  Law  Uep.,  16  Eq.,  320. 
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A  tenant  for  life  is  bound  to  keep  Wash.  Law  Rep.,  65, 1  Mac Arth or,  047; 

down  Uie  interest  of  incambrances  up-  Doane  v.  Doane,  46  Venn.,  485,  489  ; 

on  the  real  estate  in  which  he  has  such  Pearson  v,   Chace,   10  Rhode  Island, 

life  estate.     If  he  fail  so  to  do  the  court  455  ;  Bamum  u.  Barnum,  42  Md.,  255, 

will  appoint  a  receiver  to  so  apply  the  320-3  ;  Biscoe  v.  Van  Bearle,  6  Grant's 

rents  and  profits  of  the  property:  7  (U.C.)  Cliy.,    438;   Marklem  v.  Cum- 

En^.    Rep.,    787    note;    2    Perry    on  mings,  7  Grant's  (U.  C.)  Ch v.,  320-1 ; 

Trusts,  §g  527,  554;  Hill  on  Trustees  Earl,  etc.,  c.  Hebert,  3  Swanst.,  186, 

(4th  Am.  ed.),  395  marg.  p.;  King  u.  199  ;  At  wood  c.  Lamprey,  3  P.  Wras., 

King,  41  N.  Y.  Superior  Court  Rep.,  126  note-;   Currie  v.  Goald,  2  Madd., 

516  ;  Carver  v.  Chaubert,3  Edw.  Chy.,  163,  426  ;  Forbes  tJ.  Moffat.  18  Vesey, 

812 ;    Cogswill    tj.   Cogswill,   2    Edw.  384 ;  Anthony  u.  Mills,  1  Simons.  198, 

Chy..  231 ;  Bloodgood  «j.  Bloodgood,  4  344  ;  Havward  u.  Cain,  110  Mass.,  273  ; 

Paige,  574  ;  PUl  «.  Sherwood,  56  N.  Y.,  Holmes  u. Tabor,  9  Allen,  246  ;  2  Fisher 

615;  Fleet  «.  Borland,  11   How.  Pr.,  on  Mort.  (3d  ed.),  §1558. 

489  ;  Hblcombe  v.  Holcombe,  27  N.  J.  See  Macklem  tj.  Cummings,  7  Grant's 

Eq.,   473,   474;    ElUot  v.   Lanson,   2  (U.C.)  Chy.,  818. 


[2  Chancery  Division,  218.] 

V.C.R.'jan.  25,  1876. 

[1875    W.     79.] 

213]  *WOLLASTON  V.    BERKELEY. 

Marriage  SeUlemeni — Bedttetiati  inJto  Possemon — Death*  at  Sea  of  Husband  and  Wife — 
Legal  Feraonal  EepresentaHves  of  each  Settfcr  crUitied  to  the  Settled  Funds. 

.  By  a  settlement  made  on  the  marriage  of  L.  and  G.,  L.  agreed  that  he  would,  after 
the  marriage,  transfer  to  the  trustees  a  sum  of  consols,  and  G.  assigned  unto  the 
same  trustees  some  Portuguese  bonds.  Tlie  trustees  were  to  pay  the  income  of  tlie 
consols  to  L.  for  life,  and  after  his  death  to  pay  it  to  G.  for  life,  and  aftef  the  death 
of  the  survivor,  in  trust  for  tlie  children  of  the  marriage,  and  if  none,  in  tnist  for  the 
survivor  of  L.  and  G.,  his  or  her  executors  and  administrators.  The  trustees  were 
to  pay  the  income  of  the  bonds  to  L.  during  his  and  G.'s  joint  lives,  and  in  case  he 
should  survive,  then,  after  G.'s  decease,  to  transfer  the  bonds  to  whom  she  might 
appoint  by  will,  and  in  default  of  appointment,  to  her  next  of  kin ;  but  if  she  should 
survive  L.,  then  in  trust  to  transfer  the  bonds  to  her,  her  executors  or  adminis- 
trators. After  the  marriage,  the  consols  were  transferred  to  the  trustees.  L.,  by 
will,,  gave  to  his  wife  thd  whole  of  his  property  absolutely,  and  G.  bequeathed  the 
whole  of  her  property  i%  her  husband  for  life,  and  after  his  death,  to  her  sisters. 
Both  husband  and  wife,  who  left  Liverpool,  in  April,  1874,  in  the  Liberia,  were, 
with  all  hands  on  board,  drowned  at  sea: 

Held,  that  the  funds  settled  belonged  to  the  legal  personal  representatives  of  each 
settlor. 

By  an  indenture  of  settlement  made  upon  the  4tli  of  July, 
1843,  on  the  marriage  of  the  Rev.  Thomas  Lowe  and  Cathe- 
rine Maria  Guerin,  it  was  agreed  by  the  former  that  he 
would,  after  the  marriage,  transfer  into  the  names  of  the 
two  trustees  named,  a  sum  of  £1,500  consols  ;  and  the  latter 
thereby  assigned  unto  the  same  trustees  certain  Portuguese 
bonds  upon  trust  to  pay  the  income  of  the  consols  to  the 
husband  for  life,  and  after  his  death  to  pay  the  same  to  the 
wife  for  life  (which  she  accepted  in  satisfaction  of  any  dower 
and  freebencli),  and  after  tlie  death  oj!  the  survivor,  in  trust 
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for  the  children  of  the  marriage  as  therein  provided  and  de- 
clared ;  and  in  case  there  should  be  no  child  of  the  maTria^e 
who  should  acquire  a  vested  interest  in  the  consols,  then  m 
trust  for  the  survivor  of  the  settlors,  his  or  her  executors, 
administrators,  and  assigns;  and  it  was  agreed  that  the 
trustees  should  stand  possessed  of  the  bonds  upon  trust  to 

gay  the  income  unto  the  husband  *during  the  nus-  [214 
and  and  wife's  joint  lives,  and  in  case  he  should  survive 
her,  then  after  her  decease  to  transfer  the  bonds  and  the  in- 
terest (if  any)  to  such  j)ersons  as  she  should  by  will  appoint, 
and  in  default  of  appointment,  in  trust  for  the  persons  who 
at  her  decease  woum,  under  the  Statutes  of  Distribution, 
have  been  entitled  if  she  had  died  unmarried  and  intestate ; 
but  if  she  should  survive  her  husband,  then  immediately 
after  his  decease  upon  trust  to  transfer  the  bonds  unto  her, 
her  executors,  administrators,  and  assigns. 

The  marriage  was  duly  solemnized  shortly  after  the  exe- 
cution of  the  indenture,  and  the  consols  were  transferred  to 
the  two  trustees. 

The  Rev.  Thomas  Lowe,  by  his  will,  dated  the  2d  of  Feb- 
ruary, 1865,  gave  to  his  wife  the  whole  of  his  real  and  per- 
sonal estate  absolutely  ;  and  Mrs.  Lowe,  by  her  will,  dated 
the  6th  of  April,  1872,  bequeathed  the  whole  of  her  property 
to  her  husband  for  life,  and  after  his  decease  to  her  sisters 
equally,  absolutely. 

On  the  11th  of  April,  1874,  Mr.  and  Mrs.  Lowe  sailed  in 
the  steamship  Liberia  from  Livel-pool  for  Madeira,  and  since 
that  date  neither  the  ship  nor  any  of  the  passengers  or  crew 
had  been  heard  of.  No  doubt  was  entertained  by  the  ship's 
owners  that  she  had  been  lost  with  all  hands  on  board.  The 
underwriters  had  paid  the  insurances  on  the  ship  and  her 
cargp.  There  were  no  children  of  the  marriage.  On  the 
18th  of  December,  1874,  Mr.  Lowe's  will* was  proved  bv  the 
surviving  executor ;  and  letters  of  administration  with  the 
will  annexed  of  Mrs.  Lowe  were,  on  the  8th  of  April,  1875, 
granted  to  her  next  of  kin — her  three  sisters.  The  surviving 
trustee  of  the  indenture  of  settlement  was  in  possession  of 
the  trust  funds.  The  plaintiff — the  surviving  executor  of 
Mr.  Lowe's  will — prayed  that  the  rights  of  all  parties  in- 
terested in  the  settled  funds  niight  be  ascertained  and 
declared,  and  that  the  trusts  of  the  settlement  might  be 
carried  into  execution  by  th^  court,  and  for  consequential 
relief. 

Freeman^  for  the  plaintiff :  By  the  settlement  there  was 
a  reduction  into  possession  of  the  wife's  property.  The  trusts 
of  the  settlement  having  been  exliausted,  tliere  was  a  result- 
IG  Exo.  Rep.  92 
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215]  ing  trust  in  favor  of  the  husband  both  *of  his  own 
and  of  his  wife's  property.  There  was  no  presumption  who 
was  the  survivor. 

[Hall,  V.C:  How  can  it  be  contended  that  there  was  a 
resultinff  trust?  The  settlement  was  an  arrangement  be- 
tween the  parties.  The  trusts  having  foiled,  and  there 
being  no  presumption  of  survivorship  one  way  or  the  other, 
each  party  retained  his  or  her  pro)3erty  brought  into  settle- 
ment.] 

The  trusts  having  been  exhausted,  the  property  in  settle- 
ment remained  in  the  husband. 

[Hall,  V.C:  As  regarded  his  own  property  only;  as 
regarded  the  wife's  property,  the  settlement  executed  before 
marriaffe  put  it  into  such  a  state  as  that  the  husband  could 
not  reduce  it  into  possession.  The  wife's  interest  was 
reversionary.] 

As  regarded  the  wife's  property,  when  the  contract  for  a 
settlement  was  entered  into  the  husband's  marital  rights 
commenced,  and  they  were  completed  by  the  marriage. 
The  same  doctrine  applied  to  a  post-nuptial  as  to  an  ante- 
nuptial settlement :  Burnham  v.  Bennett  (').  The  doctrine 
as  regarded  presumption  in  such  a  case  was  fully  discussed 
and  clearly  stated  in  Wing  v.  Angrave  (').  As  to  the  hus- 
band's  rights,  at  the  time  of  the  settlement  the  legal  interest 
in  the  wife's  property  was  in  herself,  and  all  that  was  neces- 
sary was  to  bind  the  husband.  By  the  settlement  he  bound 
his  rights  only  to  the  extent  of  giving  effect  to  the  settle- 
ment, and  he  did  not  deprive  himself  of  his  marital  rights  to 
any  greater  extent. 

[Hall,  V.C:  Was  it  intended  that  he  should  have  a 
marital  right?] 

The  deed  spoke  for  itself.  He  had  a  marita.1  right,  and 
only  so  far  as  the  settlement  went^  and  no  further,  had  he 
deprived  himself  of  it.  The  property  was  his  by  virtue  of 
the  contract,  and  what  was  done  was  equivalent  to  a  reduc- 
tion into  possession :  Cunningham  v.  Avirobus  ("). 

[He  also  referred  to  Anonymous  (*).] 

Langley^  for  the  wife's  legal  personal  representatives  and 
216]  next  *of  kin,  submitted  that  letters  of  administration 
of  her  property  were  properly  granted  to  them :  Re  Ooods 
of  Elizabeth  Wheeler  (*) ;  and  the  decision  in  Wall  v.  Tom- 
linson  (*)  clearly  showed  that  they  were  entitled  to  the  wife's 
property.     That  view  was  supported  by  the  decisions  in 

(')  2  Coll.,  254.  {*)  1  Giff.,  892. 

(^)  8  II.  L  C,  183.  (»)  31  L.  J.  (Pro.),  40. 

(»)  16  yim.,  486.  O  16  .Ves.,  413, 
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Langham  v.  Nenny  (*),  Scawen  v.  Blunt  ('),  and  Wildman 
V.  Wildman  (■).  tie  also  referred  to  Williams  on  Execu- 
tors (*)  and  the  statute  29  Car.  2,  c.  3. 

As  regarded  the  husband's  consols,  the  case  of  Langliam 
V.  Nenny  applied. 

Freeman^  m  reply,  submitted  that  there  was  a  conflict  in 
the  authorities  as  to  what  was  a  reduction  into  possession. 

R.  0.  Turner^  for  the  surviving  trustee  of  the  settlement. 

Hall,  V.C:  In  my  opinion  it  is  clear  upon  the  author- 
ities, with  the  exception  of  the  case  of  Anonymous  (*),  de- 
cided by  Vice-Chancellor  Stuart  (and  that  case  was  heard  in 
private,  and  so  far  as  it  appears,  no  case  was  cited  during 
the  argument),  that  the  wife  s  property  which  was  included 
in  the  settlement  belongs  to  her  legal  personal  representa- 
tives. All  the  trusts  of  the  settlement  have  been  exriausted, 
and  there  is  nothing  either  in  form  or  in  substance  which 
amounts  to  anything  like  a  reduction  into  possession  by  the 
husband.  All  that  took  place  between  the  parties  was  be- 
fore and  in  contemplation  of  the  marriage,  fiefore  the  hus- 
band had  any  marital  right  he  agreed  to  a  transfer  of  the 
wife's  property  to  trustees,  and  that  agreement  prevented 
him  from  having  any  right  in  respect  of  a  reduction  into 
possession.  I  shall  declare  that  each  fund  must  be  paid  or 
transferred  by  the  surviving  trustees  of  the  settlement  to  the 
legal  J)ersonal  representatives  of  the  settlor  by  whom  the 
same  was  brought  into  settlement. 

Solicitors:  Hughes^  Hooker^  ButtansJiaw  <fe  Murian; 
Chapman^  Turner  <fe  Prichard. 

(>)  8  Vea.,  467.  (*)  Page  410. 

(«)  7  Ves.,  294.  (»)  1  Gift,  892. 

(«)  9  Ves.,  174. 

See  18  EDg.  Rep.,  678-9  note ;  15  Eng.  Rep.,  648  note. 


[2  Chancery  Division,  266.] 
C.J.B..  Dec.  20,  1876:    C.A.,  Jan.  28,  1876. 

*Ex  parte  King.     In  re  King.  [256 

Bankruptcy — BU^  of  Sale — AsngnmerU  of  all  Debtor* s  Property^Fresh  Advance, 

A  trader  who  owed  his  brother  £800  applied  to  him  for  a  further  advance,  which 
the  brother  declined  to  make  without  security ;  and  ultimately,  by  letters  of  the  SOth 
of  June  and  the  Ist  of  July,  it  was  acreed  that  the  brother  should  advance  £160, 
and  that  on  his  doing  so  tlie  debtor  should  give  him  a  bill  of  sale  of  his  plant,  furni- 
ture, and  book  debts,  which  comprised  substantially  his  whole  property.  The 
brother  advanced  £50  in  August,  £60  in  September,  and  £50  on  the  6th  of  6ctobcr. 
On  ilie  lant-namcd  day,  being  the  expiration  of  the  time  allowed  by  au<itlier  largo 
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creditor,  who  was  known  by  the  brother  to  be  pressing  for  payment  of  his  debt,  the 
debtor  gave  the  brother  the  bill  of  sale,  which  was  expressed  to  be  to  secure  £900 
tlien  due,  £50  then  advanced,  and  any  future  advancea  In  the  course  of  October 
the  brother  advanced  £100  more.  In  November  the  above-mentioned  creditor 
took  proceedings  in  bankruptcy,  relying  on  tlie  bill  of  sale  as  an  act  of  bank- 
ruptcy : 

Held  (reversing  the  decision  of  the  Chief  Judge),  that  the  giving  the  bill  of  sale 
was  not  an  act  of  bankruptcy,  as  it  was  given  in  pursuance  of  an  agreement  by 
w^hich  a  substantial  further  advance  was  obtained ;  and  that  the  circumstances  nega- 
tived the  conclusion  that  the  giving  it  was  purposely  postponed  till  the  debtor's  cir- 
cumstances were  desperate. 

JEc  parte  Fisher  (')  distinguished. 

This  was  an  apj^eal  by  Charles  King  from  a  decision  of 
the  Chief  Judge  aflSirming  an  order  of  adjudication  against 
him,  the  question  being  wliether  his  execution  of  a  mort- 
gage comprising  substantially  all  his  property  was  an  act  of 
bankruptcy. 

In  June,  1872,  Charles  King,  who  was  a  brewer  and  licensed 
victualler,  purchased  for  £650  a  freehold  public  house  and 
brew-house,  in  which  he  had  ever  since  carried  on  his  busi- 
ness. He  borrowed  £400,  part  of  the  purchase-money,  from 
a  Miss  Cook^  to  whom  on  completion  he  gave  a  mortgage 
for  £400.  About  the  same  time  nis  brother,  John  King,  ob- 
tained him  a  loan  of  £200  from  J.  E.  Hillearv,  and  by  a 
memorandum  in  writing,  dated  the  11th  of  July,  1872,  the 
appellant  gave  Hilleary  a  charge  for  that  sum  on  the  equity 
of  redemption  of  the  above  property.  By  the  same  memo- 
randum Charles  King,  and  John  King  as  his  surety, 
agreed  with  Hilleary  for  repayment  of  the  £200  by  three 
257]  *instalments  on  the  1st  of  March,  1873,  the  Ist  of 
November,  1873,  and  the  Ist  of  July,  1874 ;  and  they  also 
gave  promissory  notes,  payable  at  those  periods,  to  secure 
them.  John  King  paid  these  notes  as  they  became  due. 
Before  these  transactions,  the  appellant  was  indebted  to 
John  King  to  the  amount  of  £194  10^.  7d.,  so  that  after  the 
above  payments  had  been  made  the  total  debt  was  £394 105. 
7d.  John  King  afterwards  made  his  brother  several  further 
advances,  and  by  June,  1875,  the  total  debt  was  increased 
to  £800. 

In  June,  1875,  Charles  King  applied  to  John  King  for 
further  advances,  which  the  latter  declined  to  make  witnout 
security. 

The  following  correspondence  then  took  place : 
June  29,  1875.     Charles  King  to  John  King. 

''I  am  sorry  to  be  obliged  to  ask  you  to  lend  me  more 
money.  My  malster  is  still  worrying  me  for  more,  and  as  I 
cannot  get  any  debts  in,  I  cannot  pay  him  without  your  help. 

(')  Law  Rep.,  1  Ch.,  C36. 
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If  you  kindly  do  the  needful,  I  will  give  you  a  second  mort- 
gage upon  my  property." 

June  30, 1875.  John  King  to  Charles  King. 
''In  reply  to  your  letter  of  yesterday,  the  money-lending 
business  is  becoming  a  serious  question,  and  I  cannot  ^o 
any  further  unless  I  have  security  ;  and  what  you  offer  is 
not  sufficient  to  cover  me  for  that  I  have  already  lent.  As 
you  have  a  mortgage  of  £400  on  your  house  and  premises, 
a  second  charge  is  not  sufficient  to  cover  me.  If  J^ou  will 
agree  to  give  me,  in  addition  to  a  second  charge,  a  bill  of 
sale  over  all  your  plant,  furniture,  and  book  debts,  I  will 
make  you  a  further  advance  of  £150  from  time  to  time. 
This  will  make  a  total  of  £950.  Let  me  know  if  you  agree 
to  these  terms." 

July  1.    Charles  King  to  John  King. 

"Thanks  for  your  kind  offer  of  yesterday.  If  you  will 
advance  me  another*! 50,  as  I  want  it,  I  will  give  you  the 
said  charge  and  bill  of  sale  as  requested,  at  any  time  you 
may  call  upon  me  to  do  so." 

John  King  made  to  his  brother  a  further  advance  of  £50 
in  August,  £50  in  September,  and  £50  on  the  6th  of  Octo- 
ber, 1875.  *0n  the  occasion  of  the  last  advance,  [258 
Charles  King  gave  John  King  a  mortgage,  dated  the  6th  of 
October,  1875,  the  execution  of  which  was  relied  on  as  an 
act  of  bankruptcy. 

By  this  deed,  reciting  that  the  mortgagor  was  indebted  to 
the  mortgagee  in  £900,  and  having  occasion  for  £50  more, 
had  applied  to  the  mortgagee  to  advance  it,  which  he  had 
agreed  to  do  upon  having  the  repayment  of  the  same,  as 
well"  as  of  the  £900,  and  any  further  sums  which  he  might 
advance  to  the  mortgagor,  with  interest,  secured  in  manner 
thereinafter  appearing,  the  mortgagor  conveyed  the  above 
freehold  property  to  the  mortgagee  in  fee,  subject  to  the 
mortgage  for  £400,  and  to  the  proviso  for  redemption  there- 
inafter contained.  By  a  second  witnessing  part,  the  mort- 
gagor assigned  to  the  mortgagee  all  the  fixtures,  fittings, 
implements,  and  utensils  of  trade,  household  furniture, 
plate,  linen,  china,  horse,  cart,  pigs,  articles,  and  effects,  in 
and  about  the  above  freehold  premises  (all  which  effects 
were  stated  to  be  specified  in  the  first  schedule),  subject  to 
the  same  proviso  for  redemption.  By  a  third  witnessing 
part,  the  mortgagor  assigned  to  the  mortgagee  all  and  every 
the  book  and  other  debts,  sum  and  sums  of  money,  securi- 
ties for  money,  and  personal  estate  of  the  mortgagor  men- 
tioned in  the  third  schedule,  upon  trust  to  call  in,  collect, 
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and  convert  the  same  into  money  and  apply  the  proceeds  in 
payment  of  the  £950  and  interest,  or  so  much  thereof  as 
might  be  due,  and  to  pay  the  surplus  to  the  mortgagor,  his 
executors,  administrators,  or  assigns.  There  was  a  pro- 
viso for  redemption  of  all  the  property  thereinbefore 
granted  and  assigned  if  the  mortgagor  should  repay  the 
£960  with  interest  on  the  6th  of  November  then  next,  and 
should  repay  with  interest  every  further  advance  on  the 
6th  of  .November  or  the  6th  of  April  next  after  its 
being  made.  It  was  declared  that  any  buildings,  engines, 
machinery,  implements,  or  utensils,  fixtures,  and  effects 
which  should  be  erected,  placed,  or  used  on  the  freehold 
property  during  the  continuance  of  the  security  should  be 
included  in  the  securitv.  A  power  of  sale  was  given,  exer- 
cisable at  any  time  after  the  6th  of  November  then  next, 
with  a  stipulation  that  it  should  not  be  exercised  unless  de- 
fault was  made  for  a  month  after  notice  to  pav  off  the 
moneys  due  on  the  security,  or  some  interest  should  remain 
unpaid  for  a  month  after  it  became  due. 
259]  *It  was  admitted  that  this  deed  comprised  substan- 
tially the  whole  of  the  debtor's  property. 

After  the  execution  of  this  deed,  and  in  the  same  month 
of  October,  John  King  advanced  his  brother  the  further 
sums  of  £26  and  £75  on  the  security  of  the  deed. 

In  August,  1876,  a  Mr.  Lovell,  who  had  been  a  malster 
until  April,  1875,  and  supplied  the  appellant  with  malt,  had 
written  to  him  that  he  should  require  the  payment  of  the 
amount  remaining  due  to  him  by  the  6th  of  October,  1876, 
and  threatened  proceedings  \t  it  was  not  paid.  These  facts 
were  well  known  to  the  brother.  On  the  6th  of  November 
Lovell  filed  a  i)etition  for  adjudication  against  the  appellant, 
grounded  on  the  above  deed,  as  an  act  of  bankruptcy. 
At  the  time  when  Lovell  gave  up  business  the  amount  due 
to  him  from  the  appellant  was  about  £1,000,  but  by  the  time 
of  filing  the  petition  this  had  been  reduced  to  £435  13^.  5d. 

The  book  debts  scheduled  in  the  bill  of  sale  amounted  to 
about  £560,  and  were,  with  a  very  trifling  exception,  all  the 
book  debts  owing  to  the  debtor.  He  deposed  that  he  esti- 
mated his  furniture  at  £150.  Nothing  appeared  as  to  the 
value  of  the  other  personal  property  comprised  in  the 
security,  but  it  was  treated  on  both  sides  as  being  trifling. 
He  stated  in  an  aflSidavit,  that,  beside  the  debt  due  to 
his  brother,  the  debt  of  £435  135.  5d.  to  Lovell,  and  a 
debt  of  about  £300  owing  to  Page,  Lovell' s  successor  in 
business,  he  did  not,  to  the  best  of  his  belief,  owe  more 
than  £400. 
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The  county  court  judge  at  Bedford  having  held  the  deed 
to  be  an  act  of  banferuptcy,  the  debtor  appealed,  and  the 
appeal  was  heard  on  the  20th  of  December,  1875,  before  the 
Chief  Judge. 

E,  Pollock^  for  the  appellant. 

De  Oex^  Q.C.,  and  Bonser^  for  the  trustee. 

The  following  cases  were  referred  to :  Ex  parte  FisJier  (*) ; 
Ex  parte  Fame  (before  Bacon,  C.  J.,  Dec.  16,  1872 ;  L.  C. 
and  L.  J  J.,  January  31,  1873);  Ex  parte  Cohen  {*)]  Ex 
parte  Mackay  {*) ;  *Lacon  v.  Liffen  (*) ;  Ex  parte  [260 
Topham  (*) ;  Ex  parte  Stevens  (*) ;  Mercer  v.  Peterson  C) ; 
Ex  parte  Izard  (*). 

Bacon,  C.J.:  I  confess  I  am  unable  to  distinguish  this 
case  in  any  important  facts,  still  less  in  any  principle,  from 
the  decision  in  Ex  parte  Fisher  (*).  The  bill  of  sale  per  se^ 
read  by  itself,  without  reference  to  any  other  facts  than  the 
fact  that  shortly  afterwards  he  became  bankrupt,  and  was 
in  a  state  of  insolvency,  and  that  the  bill  of  sale  conveyed 
eitlier  all,  or  all  with  no  considerable  exception,  his  estate 
and  effects  for  an  antecedent  debt,  was  an  act  of  bankruptcy, 
because  the  antecedent  debt  is  there  stated  to  be  the  sum  of 
£900,  and  the  advance  then  made  to  be  only  £60,  and  there 
is  no  reference  made  on  the  face  of  the  instrument  itself, 
either  to  any  antecedent  promise  or  to  any  other  advance 
made  between  the  time  that  the  promise  was  said  to  have 
been  made  and  the  day  in  October  when  the  deed  was  exe- 
•  cuted.  The  deed  being  then  upon  the  face  of  it  apparently 
an  act  of  bankruptcy,  the  appellant  desires  to  support  it 
by  showing  that  tnere  was  an  antecedent  promise.  Now,  if 
I  were  to  hold  that  such  a  promise  as  is  found  in  the  letters 
took  the  case  out  of  the  operation  of  the  Bills  of  Sale  Act, 
I  should  be  opening  the  door  to  all  the  abuses  which  that 
piece  of  legislation  was  intended  to  prevent,  for  nothing 
would  be  more  easy  than  for  a  promise  of  that  sort  to  be 
made  for  advances  from  time  to  time  to  be  made  upon  the 
faith  of  it,  and  for  the  person  who  is  to  have  the  benefit  of 
the  bill  of  sale  to  wait  until  the  bankruptcy  is  imminent, 
and  then  say,  ''Now  give  me  that  bill  of  sale  which  you 
promised  me,  conveying  all  your  property  to  me,  in  order 
that  your  creditors  may  have  none.^'  Whether  the  promise 
to  give  the  bill  of  sale  was  or  was  not  capable  of  being  reg- 

(>)  Law  Rep.,  1  Ch.,  686.  (•)  Law  Rep.,  20  Eq.,  786. 

(«)  Law  Rep.,  7  Ch.,  20.  (')  Law  Rep.,  2  Eq.,  804 ;  n)id.,  8  Ex., 

(»)  Law  Rep  ,  8  Ch.,  648.  104. 

(*)  4  Giff.,  76.  O  Law  Rep.,  9  Ch.,  ^71. 

(»)  Law  R<»p.,  8  Ch.,  614. 
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istered  is  not  worth  being  inquired  into.  If  it  could  not  be 
registered,  then  it  is  within  the  Bills  of  Sale  Act.  If  it 
could  be  registered,  it  has  not  been  registered,  and  therefore  . 
that  is  enough  to  say  upon  that  subject. 
261]  *I  am  of  opinion,  therefore,  being  unable  to  dis- 
tinguish this  case  either  in  fact  or  principle  from  the  deci- 
sion in  Ex  parte  Fisher  (*),  that  I  must  hold  the  Registrar's 
decision  to  be  one  that  must  be  sustained.  I  do  not  go  into 
the  facts  of  the  case,  although  I  am  aware  of  them.  I  have 
dealt  with  it  without  reference  to  them,  though  stress  might 
be  laid  upon  the  point  urged  before  the  Registrar,  that, 
notwithstanding  this  promise,  there  was  no  deed  executed 
until  Mr.  LovelTs  pressure  of  the  bankrupt  seemed  to  make 
it  time  that  the  brother  should  be  protected.  However,  I 
do  not  decide  upon  that  at  all,  nor  does  that  influence  my 
judgment. 

The  debtor  appealed  from  this  decison,  and  the  appeal 
came  on  for  hearing  before  the  Court  of  Appeal  on  the  28th 
of  January,  1876. 

Finlay  Knight^  and  E.  Pollock,  for  the  appellant :  Here 
was  a  distinct  promise  to  give  a  bill  of  sale  as  soon  as  the 
advance,  which  was  of  a  substantial  amount,  had  been  made, 
and  it  was  given  accordingly.  There  was  evidently  no  in- 
tentional postponement,  such  as  is  alluded  to  in  Ex  parts 
Fisher^  and  the  present  is  wholly  out  of  the  authority  of 
that  case. 

De  Oex^  Q.C.  and  Bonser,  for  the  trustee :  If  we  look  at- 
the  deed  alone,  it  is  bad  on  the  face  of  it,  being  an  assign- 
ment of  all  the  debtor's  property  to  secure  a  past  debt  of 
£900  and  a  further  advance  of  £60,  an  amount  not  sufficient 
to  protect  it.  Then,  if  the  antecedent  facts,  which  are  relied 
on  to  support  the  deed,  are  looked  at,  we  find  an  intentional 
postponement  of  giving  the  bill  of  sale.  The  creditor  does 
not  ask  for  it  till  a  hostile  demand  which  the  debtor  coUld 
not  satisfy  is  made  by  another  creditor. 

[Mellish,  L.  J. :  Does  not  the  fact  of  the  appellant  having 
advanced  more  than  £100  after  the  bUl  of  sale  show  that 
the  intention  was  to  enable  the  debtor  to  carry  on  his  trade  ?] 

The  deed  must  be  good  or  bad  at  the  time  when  it  is 
262]  executed;  *it  cannot  be  set  up  by  subsequent  ad- 
vances which  the  appellant  had  not  agreed  to  make.  To 
support  a  deed  of  this  kind  by  relation  back  would  defeaf 
the  object  of  the  Bills  of  Sale  Act :  Ex  parte  Fowle  (before 
Bacon,  C.J.,  Dec.  16,  1872;  L.  C.  and  L.  JJ.,  January  31, 
1873).     In  Lindon  v.  Sharp  {*)  further  advances  were  held 

(»)  Law  Rep.,  1  Ch.,  636.  (*)  6  Man.  <fe  G.,  896. 
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not  to  support  the  bill  of  sale,  there  being  no  contract  to 
make  them  ;  and  in  Lacon  v.  Liffeni^)  an  assignment  to 
secure  a  past  debt  and  further  advances  was  held  an  act 
of  bankruptcy. 

Flnlay  Knight^  in  reply,  referred  to  Ex  parte  Izard  (*). 

James,  L.  J.:  I  agree  with  Mr.  De  Gex  that  it  is  desirable 
that  nice  distinctions  should  not  be  drawn  in  these  cases, 
but  that  the  law  should  be  made  as  certain  as  possible.  On 
the  other  hand,  decisions  ought  not  to  be  strained  so  as  to 
be  made  to  apply  to  cases  which  do  not  properly  come 
within  them.  This  is  a  class  of  cases  in  which  it  is  impos- 
sible to  lay  down  a  code  of  rules  which  will  govern  all 
cases  so  as  to  dispense  with  the  obligation  to  examine  the 
facts  of  each  particular  case.  In  each  case,  looking  at  all 
the  circumstances,  you  have  to  answer  these  questions — Does 
the  assignment  include  all  the  property,  or  is  there  a  sub- 
stantial exception?  Is  it  wholly  to  secure  a  pre-existing 
debt  ?  and  if  there  is  a  further  advance,  is  it.  a  substantial 
one,  or  only  one  intended  to  give  color  to  a  security  which 
is  in  reality  made  only  for  the  purpose  of  securing  a  pre- 
existing debt  ?  These  are  questions  of  fact,  and  the  answers 
to  be  given  depend  on  the  circumstances.  Here  the  brother 
refused  to  lend  anything  more  without  security.  Letters 
passed  between  him  and  the  debtor,  and  I  see  no  reason 
to  believe  that  they  were  written  merely  to  give  color 
to  the  transaction.  By  this  correspondence  the  brother 
undertook  to  make,  and  he  did  make,  further  advances  to 
the  amount  of  £150,  an  amount  which,  under  the  circum- 
stances, was  not  inconsiderable.  As  soon  as  the  whole  £150 
had  been  advanced  a  bill  of  sale  was  given  in  pursu- 
ance of  *the  agreement  contained  in  these  letters.  [263 
The  debtor's  trade  was  then  going  on;  he  was  not  expect- 
ing apparently  that  any  petition  in  bankruptcy  would  be 
presented  against  him  ;  he  certainly  was  not  contemplating 
tiling  a  petition  for  liquidation ;  he  was  anxious  to  go  on, 
and  did  go  on  for  some  time,  receiving  goods  in  the  course 
of  his  trade.  The  advances  seem  to  have  been  intended  by 
the  brother  who  made  them  to  be  used  in  continuing  the 
business,  and  they  were  so  used.  They  were  followed  by 
further  advances,  not  inconsiderable  in  amount,  having 
regard  to  the  value  of  the  property  and  the  amount  of  debts. 
I  come  to  the  conclusion  that  the  advances  were  substantial, 
and  were  bona  fide  made  for  the  purpose  of  enabling  the 
debtor  to  carry  on  his  trade.  I  am,  therefore,  of  opinion 
that  the  decision  of  the  Chief  Judge  ought  to  be  reversed. 

Q)  4  Giff.,  75.  («)  Law  Rep.,  9  Ch.,  271. 

16  Eng.  Rep.  93 
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Mellisii,  L.J.:  I  am  of  the  same  opinion.  I  should  be 
sorry  to  do  anything  to  make  the  law  on  this  subject  doubt- 
ful ;  but  the  numerous  cases  on  the  subject  have  settled  the 
law.  The  only  difficulty  is  in  the  application  of  it.  Au 
assignment  of  all  a  debtor's  property  for  a  past  debt  is  an 
act  of  bankruptcv.  A  merely  nominal  exception  of  part  of 
the  property  will  not  prevent  this,  but  an  exception  of  a 
substantial  part  will  prevent  it.  Whether  an  exception  is 
substantial,  must  of  course  depend  on  the  circumstances  of 
the  case.  If  the  assignment  includes  all  the  property,  and 
is  made  in  consideration  of  a  past  debt  and  of  a  further  ad- 
vance made  at  the  time,  the  further  advance,  if  substantial, 
has  the  same  effect  as  a  substantial  exception  out  of  the 
property.  It  is  laid  down  in  several  of  the  common  law 
cases,  that  if  a  bill  of  sale  is  subsequently  given  in  pursu- 
ance of  an  agreement  entered  into  at  the  time  of  the  further 
advance,  it  stands  on  the  same  footing  as  if  it  had  been  given 
at  the  time  of  the  further  advance.  In  Ex  parte  Fisher  (*) 
we  qualified  this  rule  by  deciding  that  where  the  giving  of 
the  bill  of  sale  is  purposely  postponed  till  the  circumstances 
of  the  debtor  become  nopeless,  the  antecedent  agreement  will 
264]  not  ^support  it.  Here  there  was  a  clear  agreement 
to  give  a  bill  of  sale  when  an  advance  of  £150  had  been 
naade,  which  was  not  to  be  advanced  all  at  once,  but  from 
time  to  time.  Advances  to  that  amount  were  made,  and  at 
the  time  of  the  making  the  last  of  them  the  bill  of  sale  was 
given.  A  difficulty,  no  doubt,  arises  from  the  circumstance 
that  Mr.  Lovell  was  at  the  time  demanding,  and  exerting 
some  pressure  to  obtain,  payment  of  a  considerable  debt ; 
but  I  think,  on  the  whole,  that  both  the  brothers  thought 
that  the  debtor  might  get  over  the  difficulty  and  continue 
his  business.  I  am  strengthened  in  this  view  by  the  facts 
that  the  bill  of  sale  was  so  framed  as  to  be  a  security  for 
further  advances,  and  that  the  brother  went  on  making 
them  to  a  substantial  amount.  I  do  not  think  that  we 
should  be  justified  in  saying  that  in  the  present  case  the 
giving  of  the  bill  of  ^le  was  purposely  postponed  till  the 
debtor  was  in  a  hopeless  state  of  insolvency,  in  order  to 
avoid  damaging  his  credit  in  the  meantime.  The  bill  of 
sale,  then,  is  to  be  treated  as  given  to  secure  not  only  the 
£800  already  due,  but  a  further  advance  of  £150  ;  and,  com- 
paring that  £150  with  the  value  of  the  debtors  property 
and  with  the  amount  then  due  to-  the  brother,  it  must,  I 
think,  be  considered  a  substantial  advance. 

Baggallay,  J. a.:    I  am  of  the  same  opinion.     The  giv- 

(')  Law  Rep.,  7  Cli.,  636. 
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ing  of  this  bill  of  sale  would,  no  doubt,  have  been  an  act  of 
bankruptcy' if  it  had  not  been  given  in  pursuance  of  the 
agreement  of  June,  1876 ;  but  when  we  connect  it  with  that 
agreement,  we  find  that  there  wa^  a  further  advance  of  £150. 
The  question  is,  as  Cockburn,  C.J.,  said  in  Mercery.  Peter- 
sonif)^  whether  that  sura  *'can  be  considered  an  equivalent 
for  the  transfer  of  the  bankrupt's  property,"  and  I  think 
that  in  this  case  as  in  that  it  can  be  so  considered.  Then 
it  is  said  that  the  present  case  is  within  Ex  parte  Fishei^i^). 
I  think  that  nothing  was  further  from  the  intention  of  the 
court  there  than  to  throw  any  doubt  on  Mercer  v.  Peterson^ 
and  you  must  have  circumstances  like  those  of  Ex  parte 
Fisher  ^before  you  come  to  the  conclusion  that  giv-  [265 
in^  the  bill  of  sale  was  fraudulently  postponed.  Here  I 
thmk  that  the  advances  were  made  bona  fide  for  the  pur- 
pose of  anabling  the  brother  to  carry  on  his  business. 

Mellor,  J.:  I  confess  that  I  was  very  much  struck  by 
the  circumstance  that  the  bill  of  sale  was  given  on  the  very 
day  on  which  the  time  allowed  by  Lovell  expired,  and  I 
thought  it  difficult  to  explain  this  coincidence  btherwise 
than  by  supposing  that  the  bill  of  sale  was  given  for  the 
purpose  of  defeating  Lovell' sfelaim.  I  think,  however,  that 
the  postponement  of  the  execution  of  the  bill  of  sale  has 
been  satisfactorily  explained,  and  that  we  ought  not  in  this 
case  to  draw  the  conclusion  which  was  drawn  in  Ex  parte 
Fisher  ('),  with  the  judgments  in  which  case  I  quite  agree. 
I  think  that  here  there  was  no  such  intention  as  in  Ex  parte 
Fisher;  but  as  the  third  instalment  of  the  £150  was  paid 
on  the  6th  of  October,  it  was  natural  to  give  the  bill  of  sale 
then,  and  in  the  circumstances  of  this  trade  I  think  that 
£160  must  be  considered  a  substantial  further  advance.  I 
believe  both  parties  thought  that  the  debtor  would  be  able 
to  continue  his  business ;  for  the  conduct  of  the  brother  in 
making  subsequent  further  advances  is  inexplicable  on  any 
other  ground.     I  therefore  agree  with  the  rest  of  the  court. 

Solicitors:  HlUearys ;  J.  E.  Fox  &  Co, 

(')  Law  Rep.,  2  Ex.,  804 ;  Ibid,,  8  Ex.,  104.  '(«)  Law  Rep.,  7  Ch.,  686. 
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[2  Chancery  Division,  278.] 
C.J.B.,  Dec.  1,  2,  1876;   C.A.,  Feb.  8,  18,  1876. 
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Appropriation  of  ConsignmmU  to  meet  Bills  of  Exchange — Agent  consigning  Oood»  to 
hit  Principal — Paneing  of  Property  in  Goods — Right  to  iHspvsal  of  Proceeds — Invoice 
Price — Doctrine  of  Mc  parte  Waring. 

A  firm  of  merchantfi  in  England  employed  a  firm  of  merchants  in  South  America 
as  their  agents  to  purchase  goods  and  send  them  to  England.  The  foreign  firm  drew 
bills  on  the  English  firm  and  sold  them  in  South  America,  and  with  the  proceeds 
purchased  goods  which  they  shipped  to  England,  sending  the  bills  of  lading  directly 
to  the  English  firm,  and  at  the  same  time  advising  them  of  the  drawing  of  the  bills, 
by  means  of  which  they  had  purchased  the  goods,  and  requesting  them  to  carry  the 
invoice  price  of  the  goods  to  their  account.  The  English  firm  went  into  liquidation , 
and  the  foreign  firm  also  became  bankrupt.  When  the  English  firm  stopped  pay- 
ment a  cargo  of  goods  was  in  transitu^  and  some  of  the  bills  drawn  for  purchasing 
them  had  oeen  accepted  by  the  English  firm,  but  not  paid,  and  others  had  not  been 
accepted.  The  trustee  in  the  liquidation  took  possession  of  the  cargo  on  its  arrivaL 
The  creditors  of  the  foreign  firm  claimed  to  have  the  goods  appropriated  to  meet  the 
bills  drawn  in  respect  of  them  : 

Held  (reversing  the  decision  of  Bacon,  C.J.),  that  the  foreign  firm,  whether 
regarded  as  the  agents  of  the  English  firm  or  as  vendors,  had  parted  with  all  prop- 
erty in  the  goods,  and  had  no  power  to  direct  the  appropriatidn  of  the  proceeds;  and, 
279]  therefore,  no  equity  arose  on  the  insolvency  of  the  two  firms  in  *favor  of  the 
holders  of  the  bills  to  have  the  proceeds  applied  in  payment  of  the  bills  nnder  the 
doctrine  of  Ez  parte  Waring  (').  * 

SliepJierd  v.  Harrison  (')  distinguished. 

A  direction  bv  consignor  to  consignee  to  place  the  invoice  price  of  goods  to  hia 
credit  and  the  bills  drawn  against  them  to  his  debit  does  not  amount  to  an  appropria- 
tion of  the  goods  to  protect  the  bills. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Messrs.  J.  F.  A.  Tappenbeck  and  A.  L.  Christiansen  car- 
ried on  business  at  Liverpool  as  merchants  under  the  name 
of  Tappenbeck  &  Co.  The  same  j)ersons  also  carried  on 
business  at  Para,  in  South  America,  in  partnership  with  Mr. 
W.  Schramm,  who  was  not  a  member  of  the  Liverpool  firm, 
under  the  name  of  Christiansen  &  Co. 

The  firm  of  Christiansen  &  Co.  purchased  large  quantities 
of  goods,  principally  india-rubber  and  cocoa,  and  consigned 
them  to  Tappenbeck  &  Co.  at  Liverpool.  Christiansen  & 
Co.,  in  purchasing  and  consigning  these  goods,  acted  merely 
as  agents,  charging  a  commission,  and  had  no  interest  in 
the  profit  or  loss  resulting  from  the  consignments.  The 
general  course  of  business  was  this :  Christiansen  &  Co. 
raised  funds  to  pay  for  the  goods  by  drawing  bills  on  Tap- 
penbeck &  Co.  and  selling  those  bills  at  Para.  They  in- 
formed Tappenbeck  &  Co.  by  letter  of  the  bills  they  had  so 

(0  19  Ves.,  345.  («)  Law  Rep.,  5  H.  L..  116. 
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drawn.  They  then  purchased  the  goods  and  shipped  them 
for  Liverpool,  and  ^ent  the  bills  of  lading  and  invoices  of 
the  goods  by  post  direct  to  Tappenbeck  &  Co.  at  Liverpool. 
They  at  the  same  time,  or  shortly  afterwards,  made  out  an 
account,  stating  on  one  side  the  invoice  price  of  the  goods ' 
with  their  commission,  and  on  the  other  side  the  proceeds 
of  bills,  or  the  parts  of  the  proceeds  of  bills,  out  of  which 
they  had  paid  for  the  goods,  and  charging  interest  on  both 
sides  of  the  account  down  to  the  day  on  which  the  invoice 
was  made  out.  The  letter  also  generally  stated  what  pro- 
ceeds of  bills,  or  parts  of  bills,  remained  in  their  han^  to 
be  applied  in  the  purchase  of  further  goods.  They  also 
directed  Tappenbeck  &  Co.  in  their  letters,  to  place  th6 
invoice  price  of  the  goods  to  their  credit,  and  the  bills  to 
their  debit,  in  the  general  account  between  them. 

*It  was  admitted  that  this  general  account  related  [280 
to  no  other  transactions  but  those  which  have  been  de- 
scribed. 

Tappenbeck  &  Co.  stopped  payment  in  July,  1873,  and 
presented  their  petition  for  liquidation  in  August,  1873, 
which  was  afterwards  agreed  to  by  the  creditors.  The  firm 
of  A.  Christiansen  &  Co.  was  also  declared  bankrupt  ac- 
cording to  the  law  in  Para. .  At  the  time  when  Tappenbeck 
&  Co.  stopped  payment  considerable  quantities  of  goods 
were  in  transit  between  Para  and  Liverpool.  Some  of  the 
bills,  out  of  the  proceeds  of  which  the  goods  had  been  pur- 
chased, were  presented  to  and  accepted  by  TappenbecK  & 
Co.  before  their  stoppage,  and  some  were  presented  after 
their  stoppage  and  were  refused  acceptance.  None  of  the 
bills  were  paid  by  Tappenbeck  &  Co. 

A  particular  consignment  of  ninety-six  cases  of  india-rub- 
ber was  treated  as  a  representative  case,  and  was  dealt  with 
specifically  in  the  orders  of  the  County  Court  Judge  and 
the  Chief  Judge. 

The  statement  made  in  Mr.  Christiansen's  affidavit  re- 
specting this  consignment,  which  was  uncontradicted,  was 
as  follows : 

On  the  23d  of  June,  1873,  A.  Christiansen  &  Co.  shipped 
per  Maranheuse  ninety-six  cases  of  india-rubber,  which  were 
marked  A.  C.  &  Co.  The  invoice  amount  of  these  boxes 
was  £4,834  8^.  lOd,  They  arrived  at  Liverpool  on  the  10th 
of  August,  1873. 

The  following  is  an  extract  from  a  letter  written  by  A. 
Christiansen  &  Co.  to  A.  Tappenbeck  &  Co.,  dated  the  6th 
of  July,  1873: 

''Inclosed  we  hand  you  to-day  bill  of  lading  and  dupli- 
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cate  invoice  of  A.  C.  &  Co.,  90  cases  rubber,  shipped  for 
your  account  per  Maranheuse,  amounting  to  R.37,399,  due 
23  June,  for  wnich  please  give  us  credit  on  general  account." 

The  following  is  an  extract  from  a  letter  from  A.  Chris- 
tiansen &  Co.  to  A.  Tappenbeck  &  Co.  dated  the  17th  of 
July,  1873 : 

*' Inclosed  you  find  statement  of  these  shipments,  mean- 
ing the  96  cases  per  Maranheuse  and  the  rubber  per  Helios, 
and  apportionment  of  drafts  against  same,  which  Dlease 
examine,  and  if  found  correct,  enter  in  conformity.  Of  our 
drafts  under  6th  July,  No.  235,  £1,000,  there  remain  now 
open  £456  15*.;  and  besides,  our  drafts  of  8th  July,  No. 
281]  236,  as  well  as  our  drafts  advised  *to-day  of  £4,756 
4s.  4d?.,  which  please  protect  to  debit  of  general  account 
with  us. 

"  There  remain  open  our  drafts  of  to-day  as  per  statement, 
No.  238/257,  £4,765  4s.  4d,,  which  please  protect  to  credit  of 
general  account." 

The  inclosed  document  was  an  account  containing  on  one 
side  the  invoice  price  of  the  ninety-six  cases  of  ruboer  with 
amount  of  commission,  and  on  the  other  a  list  of  the  bills, 
the  produce  of  which  they  had  applied  wholly  or  in  part  in 
purchasing  the  goods. 

The  cargo  of  rubber  was  not  stopped  in  transitu^  and  on 
its  arrival  it  was  taken  possession  of  by  Tappenbeck  &  Co.'s 
trustee. 

Messrs.  Bickman,  Bastor  &  Co.,  and  other  persons,  cred- 
itors of  Christiansen  &  Co.  at  Para,  claimed  a  right  to  have 
the  proceeds  of  the  india-rubber  appropriated  to  meet  the 
bills  which  had  been  drawn  upon  Tappenbeck  &  Co.  with 
reference  to  their  consignment,  Doth  those  which  had  been 
accepted  by  Tappenbeck  &  Co.  but  not  paid  by  them,  and 
those  which  had  not  been  accepted  by  them  by  reason  of 
their  insolvency.  The  County  Court  Judge  of  Lancaster 
allowed  their  claim,  and  the  trustee  of  the  estate  of  Tappen- 
beck &  Co.  appealed  from  his  decision  to  the  Chief  Juage. 

The  case  was  heard  before  the  Chief  Judge  on  the  1st  and 
2d  of  December,  1875. 

Walton  {Herschell,  Q.C.,  with  him),  for  the  appellant. 

JioblnsoUy  Q.C.,  and  Aspland  {Benjamin^  Q.C.,  with 
them),  cited  Ex  parte  Gomez  {'\  Trimingham  v.  Maitd{^\ 
and  Shepherd  v.  Harrison  (*). 

Walton^  in  reply. 

(•)  Law  Rep.,  10  Cli.,  639.  (»)  Law  Rep.,  7  Eq.,  20L 

(»)  Law  Rep.,  5  H.  L.,  116. 
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Bacon,  C.  J.:  This  case  does  not  differ  in  substance  from 
a  great  many  other  cases  in  which  the  same  question  has 
arisen,  and  it  would  perlia^s  have  been  better  not  to  with- 
draw attention  from  the  real  substance  of  the  case  by  relying 
too  much  on  those  words  "specific  *ap]f)ropriation,''  [282 
'  but  to  put  the  true,  strict,  and  literal  interpretation  on  those 
words.  What  has  to  be  considered  upon  this  occasion,  and 
upon  all  occasions  of  administration  in  bankruptcy,  is,  what 
are  the  rights  of  the  parties,  what  are  the  equities  between 
the  parties,  because  that  is  the  foundation  of  that  case  so 
often  quoted,  and,  I  am  sorry  to  sajr,  so  much  misunder- 
stood— Ex  parte  Waring  (*).  The  principle  of  that  case  is 
the  plainest  and  the  simplest  that  can  be  conceived  or  ex- 
pressed. Bankruptcy  having  happened  in  the  case  of  two 
firms,  it  became  necessary  to  settle  the  equities  subsisting 
between  them.  That  is  the  principle.  The  ground  of  the 
principle  is,  that  the  things  in  dispute,  whether  they  are 
short  bills,  as  in  Ex  parte  Waring^  or  cases  of  india-rubber, 
as  in  this  case,  do  not  belong  to  either  of  the  parties  litigant. 
The  parties  holding  them  cannot,  until  they  nave  paid  over 
to  the  parties  who  shipped  the  goods,  say,  "These  are 
mine,"  for  there  has  been  a  liability  created  which  must  first 
be  satisfied.  In  that  state  of  circumstances  what  the  law 
does  by  the  decision  in  Ex  parte  Waring  is  to  consider  that 
there  is  a  right  paramount  to  either  of  the  litigant  parties,  a 
right  which  must  be  first  satisfied  by  the  realization  of  the 
thing  which  is  in  dispute,  and  when  that  is  done  the  respec- 
tive rights  of  the  parties  can  be  easily  ascertained.  Apply- 
ing that  principle  to  this  case,  what  are  the  facts?  A  firm 
in  Liverpool  commissions  a  firm  in  Para  to  buy  india-rubber 
and  other  produce  for  them.  The  firm  in  Para  undertake 
that  commission,  and  not  having  any  money  of  their  own, 
or  any  money  that  they  choose  to  employ,  they  provide  the 
funds  for  making  the  necessary  purchase  by  drafts  on  the 
Liverpool  house,  which  drafts — the  house,  I  suppose,  being 
in  good  credit — they  discount  in  the  money  marKet  at  Para. 
In  this  way  they  pay  for  these  goods,  and  they  are  shipped 
to  England  and  received  by  the  Liverpool  house,  who  also 
receive  advice  of  the  acceptances  which  have  been  drawn, 
and  do  accept,-  and  in  many  instances  pay,  the  bills  when 
they  arrive  at  maturity.  The  course  of  dealing  is  therefore 
perfectly  plain.  It  was  not  necessary  that  the  terms  of 
dealing  should  be  formally  expressed  in  writing.  If,  from 
the  course  of  dealing  and  the  uncontnidicted  lacts  of  the 
case,  it  appt»ars  that  the  goods  were  bought  in  Para  on  the 

(')  19  Ves.,  S45. 
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283]  credit  of  the  Liverpool  house,  and  *that  the  house  at 
Para  joined,  as  I  may  say,  as  sureties  for  the  payment  of 
that  price,  and  for  no  other  purpose,  the  plain  and  common 
principle  of  eq^uity  is  that  neither  of  those  parties  can  claim 
any  positive  right  to  the  goods,  but  that  there  is  another 
right  to  be  provided  for,  namely,  the  right  of  the  unpaid 
holders  of  the  bills  with  which  the  goods  were  purchased. 
Now,  applying  that  principle  to  this  case,  it  seems  to  me  to 
be  wholly  beyond  doubt.  Mr.  Walton  said  there  was  a 
conflict  between  the  statements  of  Mr.  Tappenbeck  and  Mr. 
Christiansen.  I  read  no  such  conflict.  [His  Lordship  read 
passages  from  the  affidavits,  and  continued  :]  As  I  find, 
therefore,  that  the  course  of  dealing  is  perfectly  consistent 
with  that  which  is  called  appropriation — whether  specific 
appropriation  or  not — it  is  to  me  quite  dear  that  the  manner 
in  which  the  shipments  were  dealt  with,  and  the  acceptances 
drawn,  proves  beyond  q  uestion  an  agreement  between  these 
parties  that  the  proceeds  of  the  goods  shipped  should  be 
held  by  the  consignees  to  answer  and  protect  the  drafts  on 
which  the  Para  firm  had  been  liable. 

That  state  of  things  existed  down  to  the  time  of  the  liqui- 
dation at  Liverpool.  After  that,  certain  goods  having  been 
shipped  at  Para,  arrived  at  Liverpool.  They  came  into  the 
possession  of  the  trustee  in  the  liquidation.  Thejr  can  only 
come  into  his  possession  subject  to  all  the  equities  which 
subsisted  before  the  liquidation  commenced,  and  in  my 
opinion  the  judgment  of  the  learned  judge,  who  has  de- 
clared that,  as  to  the^  particular  bills  in  dispute,  the  ninety- 
six  cases  of  rubber,  or  such  part  of  them  as  arrived  after  the 
liquidation,  formed  no  part  of  Tappenbeck  &  Co.'s  estate  to 
be  administered  by  their  trustee,  but  must  be  given  up  by 
him  to  be  applied  according  to  the  rights  whicii  subsisted 
between  the  parties  at  the  time  when  the  liquidation  com- 
menced, is  correct. 

That  being  the  principle  of  the  order,  if  it  is  suggested 
that  there  should  be  any  alteration  in  the  phraseolgy,  I  will 
hear  anything  that  counsel  may  wish  to  say  on  that  subject. 
Then  I  go  one  step  further.  I  have  said  that  the  principle 
ot  Ex  parte  WarmgH  must  apply  in  this  case.  I  under- 
stand that  there  are  holders  of  bills  whicli  had  been  accepted 
and  were  not  paid  by  Tappenbeck  &  Co.;  but  there  are 
284]  holders  of  other  bills  which  had  *been  drawn  and 
were  not  accepted.  Those  two  sets  of  holders  seem  to  me  to 
form  one  class  which,  consistently^  with  the  decision  in  JSx 
parte  Waring  ('),  ought  to  be  paid  out  of  the  proceeds  of 

O  19  Ves.,  345. 
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these  goods.  That  is  consistent  with  the  decision  in  Ex 
parte  Dewhurst  (*),  so  far  as  it  has  any  application  to  the 
case.  Those  holders  are  not  here ;  nevertneless  the  rights 
of  the  creditors  in  both  the  bankruptcies  must  be  equally 

Erotected,  because  the  estate  of  Tappenbeck  &  Co.  must  not 
e  exposed  to  proof  on  their  unsatisfied  bills,  at  the  same 
time  that  the  funds  with  which  they  were  to  be  met  are 
taken  from  them  by  the  effect  of  this  order.  It  must  be  as- 
certained what  goods  remained  at  the  time  of  the  liquidation 
in  specie  unconverted,  and  what  goods  have  come  since  the 
liquidation  to  the  hands  of  the  trustee.  From  these  two 
sources  must  be  satisfied,  in  the  first  place,  the  holders  of 
the  bills  which  at  the  present  time  have  a  right  to  recover 
against  both  the  bankrupt  estates.  By  such  realization  and 
application,*  both  bankrupt  estates  will  be  relieved  as  far  as 
is  equitable  from  the  burden  of  these  bills  of  exchange,  then 
the  rest  will  be  the  ordinary  administration  in  bankruptcy. 
They  will  have  a  right  to  prpve,  but  they  will  not  have  a 
right  to  prove  for  more  than,  after  regulating  the  rights  be- 
tween the  parties,  is  really  just. 

[After  some  discussion  as  to  the  form  of  the  order,  his 
Iiordship  added :] 

The  right  of  the  Para  firm  extends  to  all  the  bills  unpaid, 
accepted  and  unaccepted;  the  holders  of  the  unaccepted 
bills  could  not  of  course  prove  against  Tappenbeck  &  Co.'s 
estate  for  bills  which  they  had  not  accepted ;  but  as  thev 
have  a  right  to  come  against  Christiansen^s  estate,  through 
the  equity  that  Christiansen's  estate  is  to  be  indemnified  out 
of  the  goods,  the  holders  get  the  same  advantage  that  they 
would  nave  had  qv/i  this  division  of  proceeds,  as  if  the  bills 
had  been  accepted ;  but  they  cannot,  after  they  have  got  all 
they  can  out  of  this  equity,  prove  against  the  drawers  for 
the  full  amount. 

The  order  as  dmwn  up  declared  that  such  portion  of  the 
said  rubber  (or  the  proceeds  thereof  if  sold)  as  was  appro- 

?riated  to  bills  which  had  been  accepted  but  not  paid  by 
appenbeck  &  Co.  before  *the  commencement  of  the  [285 
liquidation,  ought  to  be  applied  by  Ihe  trustee  to  the  pay- 
ment of  such  bills  so  as  to  relieve  the  estates  both  of  Tap- 
penbeck &  Co.  and  of  Christiansen  &  Co.  from  liability  in 
respect  of  such  bills  Hh  the  extent  of  9uch  proceeds ;  and 
that  such  portion  of  the  said  rubber  as  was  appropriated  to 
bills  which  were  not  accepted  or  paid  by  Tappenbeck  &  Co. 
ought  to  be  given  up  to  the  respondents  ;  and  that  the  mat- 
ter be  remitted  to  the  court  at  ljiv<?rpool,  &c. 

(')  Law  Rep..  8  Ch.,  965. 

16  Eng.  Rep.  94 
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From  this  decision  the  trustee  of  the  estate  of  Tappen- 
beck &  Co.  appealed,  and  the  appeal  was  heard  before  the 
Court  of  Appeal  on  the  3d  and  18th  of  February,  1876. 

Herschelt^  Q.C.,  and  WaUon^  for  the  appellant:  The 
Chief  Judge  decided  this  case  as  coming  witnin  the  prin- 
ciple of  Ex  parte  Waring  (*) ;  but  that  case  has  no  bear- 
ing upon  the  present,  for  here  there  was  no  appropriation 
of  the  consignments  to  meet  the  bills.  There  could  be 
no  such  appropriation,  for  the  goods  belonged  to  Tappen- 
beck &  Co.  Christiansen  &  Co.  were  not  the  vendors  of 
the  goods,  but  merely  the  agents  of  Tappenbeck  &  Co. 
They  purchased  the  goods  for  them,  and  shipped  them  to 
them,  sending  the  bills  of  lading  direct  to  them.  As  soon 
as  the  goods  arrived  the  property  vested  in  Tappenbeck  ft 
Co.  absolutely,  and  the  consignees  had  no'  lien  on  them, 
and  no  power  to  direct  their  appropriation.  Therefore  Ex 
parte  Dewhurst{*)^  on  which  the  respondents  relied  in  the 
court  below,  has  no  applicatipn.  It  is  quite  a  novel  thing 
for  an  agent  to  claim  a  lien  on  goods  in  the  hands  of  his 
•principal.  Even  if  Christiansen  &  Co.  are  to  be  regarded 
as  vendors  instead  of  agents,  they  would  have  had  only  a 
right  of  stoppage  in  transitu^  and  when  the  transitits  was 
complete,  all  their  lien  would  have  ceased :  Eefse  v.  Wray{^). 
There  is  no  evidence  in  this  case  of  any  special  bargain  be- 
tween the  parties ;  there  is  nothing  to  give  the  Para  firm,  or 
the  holders  of  the  bills,  any  equitable  right  to  the  goods. 
There  is  no  relation  between  the  parties  except  that  of 
debtor  and  creditor. 

286]  *Benjamin^  Q.C.,  Rohinson^  Q.C.  {Aspland  with 
them),  for  the  respondents :  The  course  of  dealing  is  evi- 
dence of  a  special  oargain  between  the  parties.  The  bills 
were  drawn  upon  Tappenbeck  &  Co.  against  the  consign- 
ments in  each  case,  and  they  could  not  accept  the  goods 
and  repudiate  the  bills :  Shepherd  v.  Harrison  (*) ;  Ex 
parte  Vewhurst  (').  It  is  true  that  the  biUs  of  lading  were 
made  otit  to  Tappenbeck  &  Co.,  but  it  is  well  established 
that  when  bills  ox  exchange  are  drawn  against  bills  of  lad- 
ing, even  though  they  are  not  attached  to  them,  the  con- 
signee cannot  take  the  bills  of  lading  without  accepting  the 
bills  of  exchange.  The  bills  of  lading  were  only  sent  con- 
ditionally, and  the  vesting  of  the  prt)perty  was  subject  to  a 
defeasance  if  the  consignees  did  not  accept  the  bills  of  ex- 
change. Therefore  we  claim  the  same  equity  as  to  the  bills 
which  were  not  accepted,  and  as  to  those  which  were.     If 

(')  19  Ves.,  345.  (3)  3  East,  93. 

O  Law  Hep.,  8  Ch.,  966.  ^  Law  Rep.,  6  H.  L.»  116. 
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the  two  firms  had  been  solvent,  the  agents  would.have  had 
a  remedy  in  equity  against  their  principals  if  they  had  at- 
tempted to  keep  the  goods  without  meeting  the  bills,  and 
the  same  equity  ought  to  be  worked  out  in  bankruptcy : 
Tooke  V.  BoUinffworihQ);  Ireland  v.  Livingstone {*). 

Herschell,  in  reply. 

Feb.  18.     Mellish,  L.  J.,  delivered  the  judgment  of  the 
court. 

After  stating  the  facts  of  the  case,  as  stated  above,  his 
Lordship  continued : 

The  question  to  be  determined  is  whether  Christiansen  & 
Co.  had  any  right,  as  between  them  and  Tappenbeck  &Co., 
to  have  the  goods  specifically  appropriated  to  take  up  the 
particular  bills  the  proceeds  of  which  are  set  oflf  against  the 
invoice  price  of  eacn  parcel  of  goods  in  the  accounts  sent 
by  Christiansen  &  Co.  to  Tappenbeck  &  Co.  If  they  had, 
we  think  that  the  Chief  Judge  has  properly  held  that  each 
lot  of  goods  ought  first  to  be.applied  in  taking  up  the  bills 
accepted  but  not  paid,  to  take  up  which  it  *was  spe-  [287 
cifically  appropriated  according  to  the  rule  laid  down  in* 
Bx  parte  Waring  ('),  and  that  the  goods  specificalljr  appro- 
priated to  take  up  bills  not  accepted  should  be  given  up 
to  the  respondents.  Now  in  considering  this  question, 
whether  there  was  a  specific  appropriation  of  eich  lot  of 
goods  to  take  up  particular  bills,  it  is  necessary  to  bear  in 
mind  that  this  is  not  a  case  of  a  principal  consigning  goods 
to  his  agent  for  sale  on  account  of  the  principal,  but  of  the 
agent  consigning  goods  to  his  principal,  and  there  appears 
to  us  to  be  a  very  material  distinction  between  the  two  cases 
which  has  not  been  sufliciently  considered  in  the  courts  be- 
low. When  a  principal  consigns  goods  to  his  agent  for 
sale,  the  goods  in  the  hands  of  the  agent  remain  the  prop- 
erty of  the  principal,  subject  to  any  charge  which  the  agent 
may  have  on  them  ;  and  if  the  principal  draws  bills  upon 
the  agent  specifically  against  the  goods,  that  gives  the  agent 
a  right  to  apply  the  proceeds  of  the  goods  when  sold  in 
payment  of  the  bills,  but  subject  to  that  charge  the  goods 
and  the  proceeds  of  the  goods  remain  the  property  of  the 
principal.  Where,  however,  an  agent  in  one  country  pur- 
chases goods  on  account  of  his  principal,  and  consigns 
them  to  him  in  another  country,  if  the  agent  allows  the 
property  in  the  goods  and  the  possession  of  the  goods  to 
pass  to  his  principal,  the  goods  become  the  absolute  prop- 
erty of  the  principal,  and  the  agent,  in  the  absence  of  an 
express  agreement  to  the  contrary,  has  no  lien  or  charge 

(')  5  T.  R.,  215.  (»)  Law  Rep.,  5  II.  L.,  095.  C')  19  Vea.,  ni5. 
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upon  them  in  the  hands  of  his  principal.  Nor  does  it,  in 
our  opinion,  in  the  absence  of  fraud,  make  any  difference 
that  the  agent  draws  a  bill  upon  his  principal  for  the  ex- 
press purpose  of  obtaining  payment  of  the  price  of  the 
goods,  and  that  the  principal  refuses  to  accept  the  bill  un- 
less-the  agent  has  taken  the  precaution  of  making  the 
goods  by  the  bill  of  lading  deliverable  to  his  own  order, 
and  has  transmitted  the  bill  of  lading  to  an  agent  of  his 
own,  with  directions  not  to  hand  it  over  to  the  principal 
unless  the  bill  of  exchange  is  accepted.  We  think  that  the 
right  of  an  agent  in  such  a  case  over  the  goods,  as  against 
his  principal,  is  the  same  as  that  of  a  vendor  as  against  a 
purchaser.  If  the  agent  gives  credit  to  the  principal  and 
transfers  the  property  in  the  goods  and  the  right  to  obtain 
possession  of  the  goods  bv  means  of  the  bill  of  lading  to 
^88]  his  principal,  and  fails  to  stop  the  *good8  in  iran- 
siiu^  the  trustee  of  the  principal,  in  the  event  of  his  bank- 
ruptcy, is  entitled  to  the  goods. 

There  are  three  questions  in  this  case  which  it  is  desirable 
to  consider :  First,  had  the  property  in  the  goods  passed 
to  Tappenbeck  &  Co.  before  they  stopped  payment  ?  Sec- 
ondly, did  the  property  in  the  goods,  or  any  right  over  the 
goods,  revest  in  Christiansen  &  Co.  on  Tappenbeck  &  Co. 
refusing  to  accept  some  of  the  bills?  And  thirdly,  is  there 
any  sufficient  evidence  of  a  valid  binding  agreement  by 
virtue  of  which  Christiaasen  &  Co.  had  a  valid  charge  upon 
the  goods  in  the  hands  of  Tappenbeck  &  Co.,  and  a  right 
to  have  them  applied  in  taking  up  the  bills  \ 

Now  with  respect  to  the  first  question,  we  think  that  as 
soon  as  the  goods  were  put  on  board  ship  at  Para,  and  the 
bills  of  lading  making  the  goods  deliverable  to  Tappenbeck 
&  Co.  were  put  into  the  post  directed  to  Tappenbeck  &  Co., 
and  were  thus  placed  beyond  the  control  oi  Christiansen  & 
Co.,  the  property  in  the  goods  passed  to  Tappenbeck  &  Co. 
We  conceive  it  is  perfectly  settled  that  if  a  consignor  in 
such  a  case  wishes  to  prevent  the  property  in  the  goods  and 
the  right  to  deal  with  the  goods  whilst  at  sea  from  passing 
to  the  consignee,  he  must,  by  the  bill  of  lading,  make  the 
goods  deliverable  to  his  own  order,  and  forward  the  bill  of 
lading  to  an  agent  of  his  own.  If  he  does  not  do  that,  he 
still  retains  the  right  of  stopping  the  goods  in  transitu^  but 
►  subiect  to  that  right  the  property  in  the  goods  and  the  right 
to  the  possession  of  the  goods  is  in  the  consignee. 

Mr.  feenjamin,  however,  strongly  contended  that,  assum- 
ing that  the  property  in  the  goods  had  passed  to  Tappen- 
beck &  Co.,  still  that  it  had  passed  only  conditionally  upon 
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the  bills  of  exchange  drawn  against  the  goods  being  ac- 
cepted by  Tappenbeck  &  Co.,  and  that  as  soon  as  Tappen- 
beck &  Co.  refused  to  accept  any  of  the  bills  of  exchange 
drawn  against  the  goods  the  property  in  the  goods  revested 
in  Christiansen  &  Co.,  and  he  relied  on  the  case  of  Shepherd 
V.  Harrisoni^)  as  an  authoritjr  in  point.  The  case,  how-, 
ever,  of  Shepherd  v.  Harrison  is  a  direct  illustration  of  the 
distinction  we  have  been  pointing  out.  In  that  case  the 
consignor  did  take  the  precaution  of  making  the  goods  de- 
liverable to  his  own  order,  and  of  forwarding  the  indorsed 
bill  of  lading,  together  with  *the  bill  of  exchange,  [289 
to  an  agent  of  his  own.  The  a^ent  •forwarded  tne  bill  of 
lading  and  the  bill  of  exchange  in  the  same  letter  to  the 
consignee,  and  requested  him  to  accept  the  bill  of  exchange 
and  return  it.  Under  these  circumstances  it  was  held  by 
the  House  of  Lords  that  the  consignee  had  no  right  to  keep 
the  bill  of  lading  without  accepting  the  bill  of  exchange. 
This  case  is  no  authority  for  holding  that  if  the  property  in 
the  goods  had  already  passed,  the  property  would  revest  on 
the  bills  of  exchange  being  refused  acceptance.  We  think 
that  the  refusal  to  accept  the  bills  of  exchange  only  gave 
Christiansen  &  Co.  the  right  to  stop  the  goods  in  transitu^ 
and  that  this  right  not  having  been  exercised  thfe  property 
in  the  goods  remained  in  Tappenbeck  &  Co.,  and  passed  to 
their  trustee  on  his  appointment. 

Lastly,  we  have  to  consider  whether  there  is  sufficient 
evidence  of  Christiansen  &  Co.  having  a  valid  charge  iipon 
the  goods  after  thev  had  come  into  tne  possession  of  Tap- 
jpenbeck  &  Co.,  and  having  a  right  to  have  the  proceeds  of 
the  goods  applied  to  the  payment  of  the  bills,  it  was  con- 
tended for  the  respondent  that  every  person  who  consigns 
goods  to  another  nas  a  right  to  give  directions  how  the 
goods  are  to  be  disposed  of,  and  that  a  consignee  to  whom 
such  directions  are  given  must  dispose  of  the  goods  in  the 
way  directed  or  else  return  them.  We  admit  that  this  is 
true  as  a  general  rule,  and  that  the  case  of  Tooke  v.  Holling- 
worth  (■),  cited  bv  Mr.  Benjamin,  is  an  instance  of  the  ap- 
plication of  it.  The  question,  however,  is,  did  Christiansen 
&  Co.  give  any  directions  to  Tappenbeck  &  Co.  that  they 
were  to  sell  the  goods  and  were  to  apply  the  proceeds  in 
payment  of  the  bills  of  exchange  ?  We  think  that  the  argu- 
ment that  they  did  depends  entirely  upon  a  confusion  be- : 
tween  a  direction  to  deal  with  the  proceeds  of  goods,  that  is 
to  say,  the  sum  toi  be  realized  by  the  sale  of  the  goods  by 
the  consignee,  in.  a  particular  way,  and  a  direction  to  deal 

0)  Law  Rep.,  6  H.  L.,  116.  («)  6  T.  R.,  216. 


750  CHANCERY  DIVISION.  [VoL  H. 

1876*  Ex  parte  Banner.      In  re  Tappenbeck.  C.A. 

with  the  invoice  price  of  the  goods,  that  is  to  say,  the  price 
at  which  the  goods  are  sold  by  the  consignor  to  the  con- 
signee in  a  particular  way.  Where  the  consignor  directs 
the  consignee  to  apply  the  proceeds  of  the  goods  in  a  par- 
ticular way  the  consignor  still  remains  the  owner  of  the 
goods,  and  if  he  directs  the  proceeds  to  be  carried  to  his 
credit  in  a  particular  account,  and  the  bills  to  be  placed  to 
his  debit  in  the  same  account,  that  may  amount  to  a  direc- 
290]  tion  to  apply  the  ^proceeds  of  the  bills  in  taking  up 
the  bills  of  excnange.  Where,  however,  a  consignor  sells 
goods  to  a  consignee  and  directs  him  to  carry  th^  invoice 
price  of  the  goods,  that  is,  the  debt  due  from  the  consignee 
to  the  consignor  for  the  price  of  tlie  goods,  to  a  particular 
account,  that  does  not  involve  a  direction  to  deal  with  the 
goods  themselves  or  the  proceeds  of  the  goods  in  any  par- 
ticular way.  On  the  contrary,  it  admits  that  the  goods 
themselves  are  the  property  of  the  consignee,  and  if  the  in- 
voice price  of  the  goods  is  placed  on  one  side  of  an  account 
to  the  credit  of  the  consignor,  and  the  bills  of  exchange 
drawn  in  respect  of  the  price  of  the  goods  are  placed  on  the 
other  side  ot  the  account,  the  only  effect  is  that  when  the 
bills  of  exchange  are  paid  by  the  consignee,  the  debt  due  to 
the  consignor  for  the  price  of  the  goods  is  discharged,  but 
no  charge  on  the  goods  in  favor  of  the  consignor  is  thereby 
created.  Now  if  the  letters  and  accounts  in  this  case  sent 
by  Christiansen  &  Co.  to  Tappenbeck  &  Co.  are  examined,  it 
will  be  manifest  that  the  directions  contained  in  them  to 
place  different  sums  to  the  credit  of  Christiansen  &  Co.  and 
the  sums  placed  to  the  credit  of  Christiansen  &  Co.  in  the 
different  specific  accounts  all  relate  to  the  invoice  prices  of 
the  goods  and  not  to  the  proceeds  of  the  goods  when  sold. 
When  Christiansen  &  Co.  made  up  the  accounts  they  did 
not  know  what  the  proceeds  of  the  goods  when  sold  by 
Tappenbeck  &  Co.  would  amount  to.  They  knew  what  the 
invoice  prices  of  the  goods,  the  sums  they  had  themselves 
given  for  the  goods,  amounted  to,  and  they  directed  those 
sums,  as  they  had  a  perfect  right  to  do,  to  be  carried  to 
their  credit  in  the  general  account.  We  cannot,  however, 
find  the  slightest  evidence  of  Christiansen  &  Co.  having 
given  any  directions  to  Tappenbeck  &  Co.  respecting  the 
proceeds  of  the  goods,  nor  is  there  any  evidence  of  Tappen- 
beck &  Co.  having  sent  any  account  to  Christiansen  &  Co. 
of  the  way  they  had  disposed  of  any  goods,  or  of  the  pro- 
ceeds of  any  goods.  The  whole  of  the  evidence  seems  to  us 
consistent  witn  the  supposition  that  the  parties  were  deal- 
ing on  the  ordinary  terms  of  agents  buying  goods  for  and 
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consigning  them  to  their  principals,  and  having  such  con- 
fidence in  their  principals  tnat  they  were  willing  to  sell  them 
goods  on  credit.  The  accounts  seem  to  us  nothing  more 
than  the  accounts  an  agent  may  be  expected  to  send  to  his 
principal  to  show  how  he  has  expended  the  money  raised  by 
drawing  bills  on  his  *principal  in  the  purchase  of  [291 
goods  for  his  principal.  On  the  whole,  we  are  of  opinion 
that  the  property  in  all  the  goods  wliich  were  in  transit  at 
the  time  Tappenbeck  &  Co.  presented  their  petition  for 
liquidation  i)assed  to  their  trustee,  and  that  Christiansen  & 
Co.  had  no  ri^ht  to  have  any  of  those  goods  applied  in  tak- 
ing up  the  bills  of  exchange.  The  consequence  is,  that  the 
judgments  both  of  the  County  Court  Judge  and  the  Chief 
Judge  must  be  reversed,  and  the  original  application  of  the 
respondents  to  the  County  Court  Judge  to  have  the  good^, 
or  the  proceeds  of  the  goods,  delivered  up  to  them,  must  be 
dismissed  with  costs;  and  we  think  that  the  trustee  of 
Tappenbeck  &  Co.  must  also  have  his  costs  of  the  appeal 
before  us. 

Solicitors  for  appellants  :  Oregory^  BowcUffes  &  Co., 
agents  for  Hull,  Stone  &  Fletcher,  Liverpool, 

Solicitors  for  respondents  :  E.  W,  Owles^  agent  for  (?.  R. 
JRogerson^  lAverpooL 


[2  Chancery  Di  vision,  291.] 
C.A.,  March  11,  1876. 

Edwards  v.  Edwards  (*). 

[1875    E.     77.J 

BiU  of  8ale—\1  &  18  Vitt.  c.  86,  ».  I— Notice  of  unregulered  BiU  of  Sale-^ 
Appointment  of  Receiver  nominatim. 

An  order  was  made  at  the  suit  of  an  equitable  mortj^a^ee  "  that  C.  E.  M.,  upon  his 
giving  security,  be  appointed  receiver  "  of  certain  chattels  comprised  in  the  security. 
After  this  order,  but  before  security  had  been  given,  an  execution  creditor  of  the 
mortgagor  took  the  chattels  in  execution : 

Hdd  (reversing  the  decision  of  Malins,  V.C.),  that  the  receiver  was  not  constituted 
receiver  till  he  had  given  secirity,  and  that  the  taking  the  chattels  in  execution  waa 
not  a  contempt  of  court. 

A  deed  by  which  a  debtor  covenants  that  if  the  debt  is  not  paid  on  a  day  named 
certain  chattels  shall  be  charged  with  it,  and  that  he  will,  when  ^required,  assign 
them  to  the  creditor  as  security,  requires  registration  as  a  bill  of  sale. 

The  fact  that  an  execution  creditor  was,  at  the  time  when  his  debt  was  contracted, 
aware  that  his  debtor  had  given  a  bill  of  sale  of  chattels,  does  not  prevent  his  avail- 
ing himself  of  the  objection  that  it  has  not  been  registered. 

This  was  an  appeal  motion  from  a  decision  of  Vice-Chan- 
cellor Malins  (').  The  turn  which  the  case  took  on  appeal 
makes  it  necessary  to  state  some  additional  facts. 

(«)  Reversing  16  Kng.  Rep.,  846.  («)  1  Ch.  D.,  464. 
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292]  *The  bill  was  filed  by  the  plaintiffs  to  enforce  a 
security  given  to  their  testator,  Frederick  Howarth  Edwards, 
under  the  following  circumstances :  F.  H.  Edwards  in  1869 
was  carrying  on  business  as  a  printer  on  leasehold  pi-emises 
in  London,  and  he  agreed  with  the  defendant  to  sell  the 
premises  and  the  busmess  to  him  for  £8,000,  it  being  ar- 
ranged that  £7,500,  part  of  the  purchase-money,  and  £6,500 
already  due  from  the  defendant  to  Edwards,  should  remain 
on  security.  By  deed  dated  the  1st  of  July,  1869,  reciting 
the  agreement  for  purchase,  and  that  £500  should  be  paid 
down,  and  £7,500  allowed  to  remain  on  such  security 'as 
thereinafter  mentioned,  Edwards  assigned  to  the  defendant 
the  leasehold  premises,  machinery,  fixtures,  and  effects,  and 
the  good- will  of  the  business.  By  the  same  deed  the  defen- 
dant covenanted  that  he  would  pay  to  Edwards  the  £7,500 
on  the  31st  of  December  then  next,  with  interest ;  and  that 
if  the  £7,500  or  any  part  of  it  remained  unpaid  after  that 
day,  the  defendant  would  pay  interest  half-yearly.  By  a 
further  witnessing  part  the  defendant  covenanted  with  Ed- 
wards that  if  default  should  be  made  in  payment  of  the 
£7,500,  or  the  interest  thereof  or  any  part  thereof  respec- 
tively, on  the  31st  of  December  then  next,  the  printing  office 
and  hereditaments,  with  the  appurtenances,  as  well  during 
the  continuance  of  the  then  lease  as  during  the  renewal  or 
extension  of  such  lease,  and  the  plant,  machinery,  furniture, 
fixtures,  and  effects,  then  or  thereafter  to  be  in  or  about  the 
same,  or  used  in  connection  with  the  busiifSss,  and  the  book 
debts  then  or  thereafter  owing  or  belonging  to  the  business 
should,  as  long  as  the  £7,500,  or  any  part  thereof,  or  any 
interest  for  the  same,  should  remain  unpaid,  stand  and  be 
charged  and  chargeable  with  the  payment  of  the  £7,500,  or 
so  much  thereof  as  should  for  the  tirae  being  remain  unpaid, 
and  the  interest  thereof,  and  that  the  defendant,  his  execu- 
tors, administrators,  and  assigns,  would  at  his  and  their  own 
expense,  if  and  when  they  should  be  required  to  do  so  by 
F.  H.  Edwards,  his  executors,  administrators,  or  assigns, 
execute  and  do  all  such  things  as  should  be  necessary  or 
proper  for  granting  and  assigning  the  said  premises  respec- 
tively, and-  every  or  any  part  thereof,  to  F.  H.  Edwards, 
his  executors,  administrators,  or  assigns,  for  further  secur- 
ing the  repayment  to  him  or  them  of  the  £7,500,  or  so  much 
thereof  as  should  for  the  time  being  remain  unpaid,  and  the 
interest  thereof. 

293]  *0n  the  same  day  another  deed  was  executed,  by 
which  the  £6,500  was  secured  in  precisely  the  same  way 
upon  the  same  property. 
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Neither  of  these  deeds  was  registered  as  a  bill  of  sale. 

The  defendant  upon  the  execution  of  these  deeds  entered 
upon  the  property,  and  carried  on  the  business. 

In  December,  1872,  F.  H.  Edwards  died ;  and  the  interest 
having  fallen  into  arrear,  his  executors,  on  the  26th  of  July, 
1875,  filed  their  bill  to  enforce  their  securities,  asking, 
among  other  things,  for  the  appointment  of  a  receiver. 

On  the  29th  of  July,  1875,  the  plaintiffs,  on  affidavit  of  ser- 
vice of  notice,  obtained  an  order  ''  that  C.  E.  Mason,  upon  his 
giving  security,  be  appointed  receiver"  of  the  rents  of  the 
leasehold  property  and  of  the  assets  of  the  business,  and 
manager  of  the  business.  He  completed  his  securities  on  the 
25th  of  August,  and  this  was  certified  on  the  3d  of  September. 

Mason  had  for  some  months  before  the  institution  of  the 
suit  superintended  the  business  on  behalf  of  the  plaintiffs 
and  other  creditors  of  the  defendant,  but  the  business  was 
ostensibly  carried  on  by  the  defendant,  and  after  the  order 
of  July,  1875,  no  change  was  made  which  could  inform  the 
public  or  persons  dealing  with  the  defendant  that  a  receiver 
was  in  possession. 

On  the  4th  of  August,  1875,  after  the  order  appointing 
the  receiver,  but  long  before  he  had  completed  his  securities, 
the  sheriff  of  Middlesex  seized  the  plant  and  business 
effects  under  a  writ  of  fi.fa,  issued  on  a  judgment  obtained 
by  Soper  and  Lovell  against  the  defendant. 

Soper  and  Lovell  had  full  notice  in  1873  of  the  plaintiffs' 
securities.  The  debt  in  respect  of  which  the  fl,  fa.  was 
issued  was  not  contracted  till  1875. 

Vice-Chancellor  Malins  held  that  the  receiver  was  to  be 
considered  as  duly  appointed  from  the  date  of  the  order 
appointing  him,  and  that  Soper  and  Lovell  had  been  guilty 
01  contempt  of  court  in  taking  the  goods  in  execution,  but 
directed  an  inquiry  whether  they  had  any  interest  in  the 
chattels. 

Soper  and  Lovell  appealed. 

Olasse^  Q.C.,  and  Langley^  for  the  appellant:  The 
appellant  claims  under  an  agreement  for  a  bill  of  sale  which 
^requires  registration :  Ex  parte  MdcJcayf^).  The  [294 
respondents  refer  to  Brown  v.  Bateman  (*)  as  showing  that 
this  is  not  a  bill  of  sale  within  the  act ;  but  it  is  inapplicable. 
The  bill  of  sale,  then,  is  no  protection  against  us  unless  real 
possession  was  taken  under  it ;  but  the  possession  taken 
wai^fcaerely  colorable.  Then,  as  to  the  contempt,  the  re- 
ceiver is  appointed  receiver  conditionally  on  his  giving 
security,  ana  he  is  no  receiver  till  he  has  given  it. 

(»)  I^w  Rep.,  8  Ch..  643.  («)  Law  Rep.,  2  C.  P.,  272. 

16  Eng.  Kep.  95 
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LococJc  Wehh^  Q.C.,  and  Sangster  Oreeriy  for  the  plain* 
tiffs :  This  is  not  a  bill  of  sale  within  the  act,  for  it  gives  no 
right  to  take  possession. 

[Mellish,  L. J.:  Then  how  can  yon  come  to  the  conrt  to 
get  possession  by  means  of  a  receiver  ?] 

That  is  only  a  process  of  the  conrt  to  give  effect  to  a 
charge.  The  order  for  a  receiver  was  not  a  consent  order, 
the  suit  being  a  bona  fide  suit  by  the  executors  to  protect 
their  testator's  estate.  Then  we  submit  that  the  Vice-Chan- 
cel lor  was  right  in  holding  the  receivership  to  exist  from 
the  date  of  the  order.  There  are  two  forms:  Seton  on 
Decrees  (') ;  in  one  case  there  being  two  orders,  in  the  other 
only  one.  The  receiver  having  been  appointed  by  name, 
can  act  before  giving  security.  Where  tnere  are  two  orders, 
no  doubt  the  appointment  cannot  date  from  the  first ;  but 
where  there  is  only  one,  there  is  nothing  but  the  date  of 
the  order  to  which  it  can  be  referred.  Wickens.Y.  Towns- 
hend(^)  and  Defries  v.  Creed  {*)j  which  were  referred  to 
below  on  behalf  of  the  appellant,  are  in  our  favor. 

[James,  L.  J.:  I  think  it  should  be  referred  to  the  date 
of  the  certificate  that  security  has  been  given.] 

Then  we  contend  that  the  Bills  of  Sale  Act  cannot  apply 
to  avoid  this  security  for  the  benefit  of  the  defendant,  since 
he  had  notice  of  it  when  the  debt  was  incurred.  The  case 
is  not  within  the  mischief  against  wliich  the  act  was  intended 
to  guard,  the  deceiving  creditors  by  secret  bills  of  sale. 
There  is  no  decision  on  the  point.  In  Heeve  v.  Whii- 
295]  7nore  Q  Lord  Westbury  attaches  importance  *to  no- 
tice. In  Le  Neve  v.  Le  Neve  (*)  notice  was  held  to  take  a 
case  out  of  the  Middlesex  Registration  Act.  This  case  has 
been  followed,  and  is  strongly  analogous  to  the  present. 

James,  L.J.:  The  question,  here  is,  who  has  the  better 
right  to  certain  chattels,  a  mortgagor  whose  bill  of  sale  is 
not  registered  but  who  has  obtained  an  order  for  a  receiver, 
or  an  execution  creditor  of  the  mortgagor  ?  and  we  are  of 
opinion  that  the  case  can  be  disposed  of  without  directing 
any  inquiry.  I  was  at  first  much  struck  with  the  point 
taken  by  Mr.  Locock  Webb,  that  an  unregistered  bill  of  sale 
is  good  as  against  an  execution  creditor  who  at  the  time 
when  his  debt  was  incurred  knew  of  the  bill  of  sale,  such  a 
case  not  being  within  the  scope  of  the  act,  as  he  cannot  be 
misled  if  he  knows  of  the  charge  to  which  his  debjpr's 

0)  3d  ed.,  p.  1Q04,  {*)  4  D.  J.  «k  S.,  17 

(«)  I  Rus8.  <fe  My.,  361.  (»)  8  Atk.,  646. 

(8)  34  L.  J.  (Ch.),  607. 
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goods  are  subject ;  but  I  think  that  it  would  be  dangerous 
to  engraft  an  equitable  exception  upon  a  modern  act  of  Par- 
liament. The  act  provides  that  a  bill  of  sale  shall  be  regis- 
tered within  twenty-one  days,  "otherwise  such  bill  of  sale 
shall  as  against  all  sheriffs'  oflScers  and  other  persons  seizing 
any  property  or  effects  comprised  in  such  bill  of  sale,  in 
the  execution  of  any  process  of  any  court  of  law  or  equity 
authorizing  the  seizure  of  the  goods  of  the  person  by  whom 
or  of  whose  goods  such  bill  of  sale  shall  have  been  made, 
and  against  every  person  on  whose  behalf  such  process  shall 
have  been  issued,  be  null  and  void  to  all  intents  and'  pur- 
poses whatsoever,  so  far  as  regards  the  property  in  or  right 
to  the  possession  of  any  personal  chattels  comprised  in  such 
bill  of  sale,  which  at  the  time  of  executing  such  process, 
and  after  the  expiration  of  the  said  period  of  twenty-one 
days  shall  be  in  the  possession  or  apparent  possession  of  the 
person  making  such  bill  of  sale,  or  of  any  person  against 
whom  the  process  shall  have  issued  under  or  in  the  execu- 
tion of  which  such  bill  of  sale  shall  have  been  made  or 
given,  as  the  case  may  be."  The  mortgagee  says  to  the  exe- 
cution creditor,  ''You  are  not  prejudiced,  for  you  knew  of 
my  security.'^  The  execution  creditor  replies,  "I  knew 
that  you  had  a  security,  but  you  knew  the  law  as  well  as  I. 
You  knew  that  if  I  issued  execution  your  *security  [296 
would  be  of  no  avail  as  to  chattels  of  which  you  had  not 
taken  possession.  I  knew  that  my  remedy  against  those 
chattels  was  liable  to  be  defeated  by  your  taking  possession 
before  I  seized  tliem  in  execution.  You  knew  that  your  se- 
curity was  liable  to  be  defeated  by  my  taking  them  in  exe- 
cution before  yon  took  possession."  Both  parties  stood  on 
their  legal  rights — neither  of  them  was  misleading  the 
other.  It  is  not  consistent  with  the  policy  of  the  Legisla- 
ture to  import  fine  equitable  distinctions  into  these  cases, 
and  I  am  therefore  of  opinion  that  the  argument  founded  on 
the  knowledge  of  the  judgment  creditor  cannot  prevail. 
In  my  opinion,  then,  the  judgment  creditor  has  the  better 
right ;  for  I  am  satisfied  that  the  possession  which  was  taken 
was  a  mere  nominal  possession,  such  as  is  struck  at  by  the 
act.  The  possession  was  that  of  a  man  who  before  the 
institution  of  the  suit  went  to  the  place  two  or  three  times 
a  week,  and  afterwards  went  every  day.  It  is  not  alleged 
that  he  ever  paid  the  wages,  or  did  any  act  showing  him  to 
be  in  possession.  No  reply  is  made  to  the  detailed  affi- 
davits showing  that  there  was  no  change  in  the  apparent 
possession. 
Tben  as  regards  the  point  on  which  the  Vice  Chancellor 
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decided  the  case,  namely,  that  a  judgment  creditor  cannot 
put  in  an  execution  after  an  order  has  been  made  for  a  re- 
ceiver, I  think  it  would  be  dangerous  to  hold  that  a  mere 
consent  order  for  the  appointment  of  a  receiver  (for  this  vir- 
tually was  a  consent  order)  should  shut  out  all  execution 
creditors.  A  receiver  becomes  such  on  giving  secnrity. 
When  he  has  done  that,  he  can  take  possession.  It  would 
be  very  serious  to  hold  that  he  can  take  possession  before 
giving  security.  There  is  no  reason  to  depart  from  the  plain 
meaning  of  the  words  of  the  order,  which  appoints  him 
receiver  conditionally  on  his  giving  security.  The  case  is 
the  same  in  substance  as  that  before  Vice-Chancellor  Kin- 
dersley.  In  that  case  there  were  two  orders,  here  there  is 
only  one;  in  that  case  the  appointment  dates  from  the 
second  order,  and  in  this  case  from  the  certificate  that  the 
condition  of  giving  security  has  been  complied  with.  I  am 
of  opinion,  therefore,  that  no  contempt  has  been  committed, 
that  the  execution  creditor  is  right,  and  that  the  order  of  the 
Vice-Chancellor  must  be  reversed. 

297]  *Mellish,  L.J.:  I  am  of  the  same  opinion./  The 
first  point  argued  was  that  this  is  not  a  bill  of  sale  within 
the  meanibg  of  the  act.  I  am  of  opinion  that  it  was,  and 
that  on  two  grounds.  In  the  first  place,  it  is  an  instrument 
under  seal  charging  the  goods  with  the  debts.  If  it  did  not 
pass  the  property  in  the*  goods,  I  am  inclined  to  think  that 
even  at  law  it  would  be  held  to  give  a  right  to  take  possession 
of  them  as  a  security.  In  the  second  place  it  contains  a 
covenant  to  assign  the  goods  when  required,  which  clearly 
gives  an  equitable  title  to  them,  and  we  have  held  that 
equitable  securities  on  goods  are  bills  of  sale  within  the 
meaning  of  the  act.  The  statute  mentions  declarations  of 
trust,  which  shows  that  equitable  titles  are  within  its  scope. 
I  think  that  any  equitable  secnrity  which  gives  a  right  to 
take  possession  through  the  agency  of  the  court  is  within 
the  act. 

Then  it  is  urged  that  although  this  instrument,  which  was 
a  bill  of  sale  within  the  act,  was  not  registered,  it  is  good 
against  the  execution  creditor,  because  he  had  notice  of  it 
when  his  debt  was  contracted.  Notice  he  clearly  had,  but 
does  that  take  the  case  out  of  the  act  ?  I  am  of  opink)n 
that  at  law  it  clearly  would  not  be  held  to  do  so.  A  court 
of  law  would  say  that  the  case  was  within  the  plain  words 
of  the  act,  and  would  not  alter  them  because  it  was  not 
exactly  within  the  mischief  against  which  the  act  was  in- 
tended to  guard.  I  am  not  sure  that  it  is  not  within  the 
spirit  of  the  act  as  well  as  the  letter,  for  we  know  how  diffi- 
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cult  a  subject  notice  is,  and  how  many  questions  would  arise 
if  the  doctrine  of  notice  were  to  be  introduced,  and  a  court 
of  law  certainly  would  see  no  reason  for  departing  from  the 
plain  words  of  the  act.  Then,  is  a  court  of  equity  to  act 
differently  ?  I  agree  with  the  Lord  Justice  James  that  we 
ought  not  to  put  such  constructions  on  modem  acts  of  Par- 
liament. If  tlie  Legislature  says  that  a  deed  shall  be  ^'null 
and  void  to  all  intents  and  purposes  whatsoever,"  how  can 
a  court  of  equity  say  that  in  certain  circumstances  it  shall 
be  valid  ?  Tne  courts  of  equity  have  given  relief  on  equita- 
ble grounds  from  provisions  in  old  acts  of  Parliament ;  but 
this  has  not  been  done  in  the  case  of  modern  acts,  which  are 
framed  with  a  view  to  equitable  as  well  as  legal  doctrines. 
If  the  act  had  said,  "shall  be  void  at  law  and  in  equitv," 
the  question  *could  not  have  been  raised,  and  what  [298 
it  has  said  comes  to  the  same  thing. 

Then,  was  possession  really  taken  ?  If  the  receiver  had 
really  taken  possession  before  the  goods  were  seized,  then, 
although  he  had  not  been  completely  appointed  receiver, 
still,  as  possession  would  have  been  taken  on  behalf  of  the 
mortgagee,  I  should  think  that  the  case  would  have  been 
taken  out  of  the  act.  But  I  am  of  opinion  that  the  pos- 
session taken  was  merely  formal,  nothing  having  been  done 
to  show  the  world  at  large  that  there  was  any  change  of 
possession. 

Baggallay,  J. a.:  I  am  of  the  same  opinion,  and  for  the 
same  reasons. 


Solicitors :    Dod  &  Longstaffe; 


William  Maynard. 


This  case  goes  upon  the  theorj  that 
vhen  the  suit  was  brought  the  defen- 
dant was  not,  for  want  of  the  proper 
bond,  in  fact  a  receiver.  It  does  not 
conflict  with  the  rule  that  it  is  a  con- 
tempt to  knowingly  sue  a  receiver  or 
other  offi^cer  of  the  court  without  leave 
of  the  court :  13  Eng.  Rep.,  809  note  ; 
Thompson  «.  Scott,  8  Cent.  Law  Jour., 


787,  U.'^S.  Dist.  Court  (Iowa  Dist.), 
Love,  J.,  overruling  Allen  «.  Cent. 
K.  K,  3  Cent.  L.  J.,  484,  42  Iowa,  683, 
and  Kinnev  t>.  Crocker,  18  Wise,  75  ; 
Matter  of  Miller,  6  Bissell,  80 ;  Young 
t?.  Eufaula,  etc.,  2  Wood's  C.  C.  Rep., 
606. 

So  a  tenant  of  a  receiver  :    Coleman 
€.  Glanville,  18  Giant's  (U.C.)  Chy.,  42. 
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[2  Chancery  Division,  304.] 
C.A.,  March  17,  1876. 

304]  *Hastie  V.  Hastie. 

[1876     H.     266.] 
Agreement  for  SetUemerU — Hen  on  Uhsetded  Property/ — Practice — Enrolment  of  Decree. 

Immediately  before  a  marriage  the  intended  husband  signed  a  memorandnm  agree- 
ing that  certain  bonds  (in  the  memorandum  called  "  stocks  "),  which  were  part  of 
the  wife's  property,  should  be  transferred  to  the  wife  and  her  son  by  a  former  mar- 
riage in  trust  for  her,  •'neither  party  having  power  to  dispose  of  the  said  stocks 
without  consent  of  both  parties  to  such  disposal.**  After  the  marriage  the  husband 
obtained  possession  of  part  of  these  bonds  without  the  consent  of  the  son,  and  dis- 
posed of  them : 

Held  (affirming  the  decision  of  Malins,  Y.C),  that  the  husband  was  liable  to  make 
good  the  amount  of  the  bonds  so  disposed  of  by  him,  and  that  the  wife  and  her 
trustee  were  entitled  to  a  lien  for  the  amount  upon  all  other  property  of  the  wife 
which  remained  in  specie,  and  that  the  amount  must  be  settled. 

Under  the- Judicature  Acts  the  enrolment  of  a  decree  has  no  effect  in  preventing  an 
appeal. 

This  was  jan  appeal  by  the  defendant  Hastie  from  a  decree 
of  Vice-Chancellor  Malins. 

On  the  9th  of  November,  1874,  the  plaintiff,  Mrs.  Hastie 
(then  Hannah  Eliza  St.  Auburn,  widow),  who  was  abso- 
lutely entitled  to  personal  estate  to  the  amount  of  about 
£25,000,  intermarried  with  the  defendant  Hastie.  Pre- 
viously to  the  marriage  a  memorandum,  dated  the  7th  of 
November,  1874,  was  signed  by  Hastie,  which  was  as 
follows : 

''In  consideration  of  my  marrying  Hannah  Eliza  St.  Au- 
burn, I  hereby,  agree  t^the  transfer  of  the  following  stocks, 
namely,  £5,000  Russian,  1862;  £1,000  Brazilian,  1865; 
305]  £4,000  Portuguese,  *1853  and  1869  ;  and  £l,OO0  Jap- 
anese, 1873 — the  saia  stocks  being  now  in  the  possession  of 
the  said  H.  E.  St.  Auburn — into  the  names  of  the  said 
H.  E.  SI.  Auburn  and  William  Toone  St.  Auburn,  her  son, 
in  trust  for  herself.  Neither  party  having  power  to  dispose 
of  the  said  stocks  without  consent  of  both  parties  to  such 
disposal." 

The  properties  called  stocks  in  the  above  memorandum 
were,  in  fact,  bonds  transferable  by  delivery,  and  all  of 
them,  except  the  Russian  bonds,  were  in  the  hands  of  the 
Union  Bank  on  behalf  of  Mrs.  Hastie.  On  the  same  7th  of 
November  Mrs.  Hastie  gave  to  her  nephew,  C.  P.  Sclater, 
the  £5,000  Russian  bonds,  with  a  note  addressed  to  the 
manager  of  the  Union  Bank,  which  was  as  follows : 

*'I  shall  be  obliged  by  your  holding  in  future  the  follow- 
ing bonds  in  the  names  of  myself  and  my  son,  Mr.  W.  Toone 
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St.  Auburn,  neither  of  us  to  be  able  to  withdraw  the  same 
without  the  consent  of  the  other.  The  coupons,  as  they 
become  due,  to  be  placed  to  my  own  account.  £1,000  Jap- 
anese, £1,000  Brazilian,  £4,000  Portuguese,  £5,000  Russian. 
The  three  first  now  in  your  hands  and  the  last  Russian  will 
be  delivered  to  you  by  my  nephew,  Mr.  C.  P.  Sclater."     • 

On  the  9 til  of  November  Sclater  took  the  Russian  bonds 
and  this  note  to  the  Union  Bank.  The  manager  perused  the 
note,  and  refused  to  receive  the  bonds  on  the  footing  of  it. 
Sclater  accordingly  took  both  the  note  and  the  Russian 
bonds  back  to  Mrs.  Hastie,  and  at  the  time  when  the  bill 
was  filed  they  were  under  the  control  of  herself  and  her  son. 

The, other  bonds  mentioned  in  the  memorandum  of  the 
7th  of  November,  1874,  were  removed  by  Hastie  from  the 
Union  Bank,  and  he  deposited  them — some  in  January, 
1875,  and  the  rest  in  Pelbruary,  1875 — with  the  National 
Bank,  who  claimed  a  lien  on  them  along  with  other  securi- 
ties for  advances  made  by  theni  to  Hastie.  It  was  disputed 
whether  this  removal  took  place  with  the  knowledge  and 
consent  of  Mrs.  Hastie,  but  it  took  place  without  the  knowl- 
edge or  consent  of  William  Toone  St.  Auburn. 

Mrs.  Hastie,  at  the  time  of  her  marriage,  was  entitled  to  a 
leasehold  house  in  London,  held  for  a  long  term  at  a  ground 
rent.  *Hastie  had  entered  into  the  receipt  of  the  [306 
rent  of  this  house,  and  was  in  possession  of  some  furniture 
belonging  to  her.  He  had  emploved  the  rest  of  the  fortune 
of  Mrs.  Hastie  not  comprised  in  the  memorandum  in  unsuc- 
cessful speculations. 

On  the  29th  of  October,  1875,  Mrs.  Hastie  and  W.  Toone 
St.  Auburn  filed  their  bill  against  Hastie  and  one  of  the 
registered  public  officers  of  the  National  Bank,  to  have  the 
securities  mentioned  in  the  memorandum  of  November,  1874, 
which  had  been  dealt  with  by  Hastie,  replaced,  to  have  a 
eettlement  executed  of  them,  and  to  have  a  lien  established 
tipon  the  leasehold  house  and  the  other  property  of  Mrs. 
llastie  not  included  in  the  memorandum  for  the  amount  of 
the  property  comprised  in  the  memorandum  of  November, 
1874,  01  which  Hastie  had  obtained  possession. 

The  National  Bank,  it  appeared,  had  taken  the  bonds  bona 
fide  in  the  ordinary  course  of  business,  so  that  their  title 
was  preferable  to  that  of  the  plaintiflPs. 

On  the  9th  of  December,  1875,  Vice-Chancellor  Malins 
made  a  decree  dismissing  the  bill  with  costs  as  against  the 
officer  of  the  National  Bank,  and  declaring  the  defendant 
Hastie  liable  to  make  good  to  the  plaintiffs  all  the  funds 
comprised  in  the  memorandum  of  the  7th  of  November, 
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1874,  except  the  £5,000  Russian  bonds.  The  decree  then 
directed  an  inquiry  as  to  the  value  on  the  29th  of  October, 

1875,  of  the  funds  comprised  in  the  memorandum  other  than 
the  Russian  bonds,  and  ordered  Hastie,  within  seven  davs 
after  the  date  of  the  certificate,  to  pay  the  amount  to  the 
plaintiffs,  or  to  the  plaintiff  W.  Toone  St.  Auburn.  It  was 
then  declared  that  the  plaintiffs  had  a  charge  upon  the  lease- 
hold house,  upon  the  furniture,  and  (subject  to  the  prior 
claim  of  the  National  Bank)  upon  the  securities  deposited 
by  Hastie  with  the  National  Bank  other  than  the  Russian 
bonds,  for  the  sum  which  Hastie  was  to  make  good,  and  in 
default  of  his  paying  it,  liberty  was  given  to  the  plaintiffs  to 
apply  in  Chambers  to  enforce  the  lien.  It  was  declared  that 
Hastie  did  not,  under  the  memorandum  of  the  7th  of  No- 
vember, 1874,  become  entitled  to  any  interest  in  the  securi- 
ties specified  therein,  and  it  was  ordered  that  he  should  ex- 
ecute a  proper  settlement,  to  be  approved  by  the  judge,  of 
the  property  comprised  in  the  memorandum,  or  what  was 
applied  in  making  good  the  amount  thereof  which  had  been 
307]  disposed  of  by  Hastie.  *Hastie  was  ordered  to  pay 
the  plaintiffs'  costs  and  the  costs  which  they  had  been  or- 
dered to  pay  to  the  National  Bank. 

This  decree  was  enrolled.     Hastie  appealed  against  it. 

Glasse,  Q.C.,  took  the  preliminary  objection  that  the  de- 
cree had  been  enrolled. 

James,  L.J.:  That  is  immaterial.  The  enrolment  of  a 
decree  under  the  old  practice  prevented  the  Court  of  Chan- 
cery from  rehearing  its  own  decree.  But  what  you  are 
now  contending  for  comes  to  this,  that  the  High  Court 
of  Justice,  by  enrolling  its  own  decree,  abridges  the  pow- 
ers of  the  Court  of  Appeal.  Enrolment  is  now  a  useless 
ceremony. 

Mellish,  L.  J.,  and  Baooallay,  J. A.,  concurred. 

J.  Pearson,  Q.C.,  and  Boeriti,  for  the  appellant,  con- 
tended that  the  fund  was  not  so  settled,  but  that  the  hus- 
band and  wife  together  could  dispose  of  it,  and  that  the  wife 
had,  upon  the  evidence,  concurred  in  the  husband's  dealing 
with  it. 

GlassCy  Q.C.,  and  Phillpott,  for  the  plaintiffs,  were  not 
called  upon,  except  as  to  a  point  relating  to  costs. 

Jamks,  L.J.:  In  this  case  it  appears  that  the  appellant 
was  desirous  of  marrying  a  lady  of  fortune,  and  a  lady  of 
fortune  was  desirous  of  naving  him  as  a  husband.  It  is 
clear  that  he  was  disposed,  if  he  could,  to  marry  her  with- 
out making  any  settlement,  and,  as  far  as  has  been  made 
out,  she  herself  would  not  have  been  unwilling  to  have  ac- 
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cepted  him  upon  those  terms,  but  she  had  friends  and  rela- 
tions who  were  more  prudent  than  herself,  and  on  the  eve 
of  the  marriage  a  nephew  and  her  son  interfered,  and  just 
on  the  Saturday  befoi-e  the  marriage,  which  took  place  on 
Monday,  a  settlement  was  made  of  part  of  her  fortune. 
Great  part  of  it  the  appellant  insisted  on  having  entirely 
under  his  own  control,  subject  to  an  obligation  merely  hon- 
orary, that  whatever  he  made  of  it  he  would  *leave  [308 
to  her  if  she  survived  him,  but  the  friends  who  interfered 
thought  it  was  necessary  at  all  events  to  tie  up  part  of  the 
property,  and  out  of  £25,000  £10,000  was  tied  up  by  a  set- 
tlement which  is  evidenced  by  two  documents,  one  signed 
by  the  intended  husband,  and  the  other  signed  by  the  in- 
tended wife,  both  of  them  being  parts  of  the  same  transac- 
tion, referring  to  the  same  funds,  and  agreeing  in  substance 
with  one  another.  The  husband  says :  ''In  consideration  of 
my  marrying  Hannah  Eliza  St.  Auburn,  I  hereby  agree  to 
the  transfer  of  the  following  stocks  "  (and  then  names  them) 
"into  the  names  of  Hannah  Eliza  St.  Auburn,  and  William 
Toone  St.  Auburn,  her  son,  in  trust  for  herself,  neither  party 
having  power  to  dispose  of  the  said  stocks  without  the  con- 
sent of  both  parties  to 'such  disposal."  At  the  same  time, 
almost  at  the  same  moment,  the  lady  wrote  a  letter  to  the 
bankers,  who  had  got  all  but  one  of  the  funds  in  their 
hands,  to  hold  those,  and  receive  some  others  in  the  joint 
names  of  herself  and  her  son,  not  to  be  disposed  of  by 
either  of  them  without  the  consent  of  the  other.  I  am  of 
opinion  both  those  documents  mean  the  same  thing,  that  is 
to  say,  that  the  funds  are  to  be  in  trust  for  the  lady,  but  not " 
to  be  disposed  of  without  the  consent  of  the  son  as  well  as 
the  lady.  This  Mr.  Pearson  said  was  to  be  a  trust  for  the 
lady's  separate  use,  and  she  was  to  have  the  absolute  power 
of  disposing  of  the  fund.  I  do  not  think  so  ;  whether  she 
meant  it  or  not,  the  true  construction  of  the  documents,  in 
my  opinion,  is,  that  she  was  not  to  have  the  power  of  dis- 
posing of  the  fund  of  her  own  mere  will,  without  the  con- 
sent of  the  trustee ;  there  was  a  provision  intended  to  be  a 
fetter  and  guard  upon  her,  so  as  to  protect  that  part  of  the 
property  from  the  husband's  speculations,  he  being  at  lib- 
erty to  speculate  according  to  liis  own  will  and  pleasure 
with  the  rest  of  the  property,  by  far  the  larger  half  of  it. 
That  being  so,  the  property  never  was  transferred  in  this 
way.  These  funds,  all  out  the  £5,000  stopped  in  transitu^ 
have  found  their  way  into  the  hands  of  the  appellant,  who 
lias  obtained  and  has  dealt  with  what  was  intended  to  be 
16  Eng.  Rkp.  96 
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the  subject  of  that  settlement,  without  any  legal  or  proper 
authority.  It  appears  to  me  that  that  being  so,  those 
moneys  ought  to  oe  forthcoming,  to  be  paid  into  a  trust,  a 
proper  trust,  according  to  that  agreement,  and  if  they  are 
not  forthcoming  the  husband  must  make  them  good.  The 
309]  Vice-Chancellor  goes  *on  to  declare  that  this  amount 
is  a  charge  also  on  the  rest  of  the  lady's  property.  I  am 
of  opinion  that  the  Vice-Chancellor  is  right  in  this,  for  the 
husband  having  agreed  before  marriage  that  a  certain  part 
of  his  wife's  fortune  should  be  exempted  from  his  marital 
power  and  set  apart  for  her,  if  by  his  conduct  afterwards  it 
IS  not  forthcoming,  this  court  will  not  allow  him  to  retain 
the  rest  of  her  fortune,  which  ought  to  make  good  the 
equivalent  of  that  which  he  bargaiaed  to  allow  to  be  settled 
upon  her.  If  that  is  so,  the  wife's  ri^ht  is  to  have  the 
money  made  good  in  the  manner  in  which  the  Vice-Chan- 
cellor has  directed  it,  by  the  personal  liability  of  the  hus- 
band, and  out  of  the  remaining  part  of  the  wife's  property, 
and  the  husband  must  pay  the  costs  of  the  suit,  whicn  has 
been  rendered  necessary  for  the  purpose  of  recovering  the 
monejr.  I  think  the  Vice-Chancellor  was  also  right  in  mak- 
ing him  pay  the  costs  of  the  bank.'  The  appeal  must,  in 
my  opinion,  be  dismissed  with  costs,  but  the  decree  must 
not  be  enforced  personally  against  the  appellant  without 
leave  of  the  court,  the  object  being  th^at  the  securities  in  the 
hands  of  the  bank  mav  be  realizeS,  and  proceedings  taken 
against  the  appellant  for  the  deficiency  only. 

Mellish,  L.  J.:    I  am  of  the  same  opinion. 

Baogallay,  J. a.,  concurred. 

Solicitors :    Walker  &  MarUneau ;  William  TatTiam  & 

Sons. 


[2  Chancery  Division,  310.] 
C.A.,  March  17,  18,  20,  1876. 

310]  *FiNOH  V.  Underwood, 

[1876     F.     96.] 

Renewal  of  Lease — Condition  Precedent — Lease  to  Two, 

A  lease  was  gpranted  to  two,  with  a  proviso  for  re-entry  in  case  the  rent  shoold  be 
in  arrear  for  thirty  days,  or  tlie  tenants  or  either  of  them  should  become  banknipt, 
or  let,  assign,  or  part  with  the  premises,  or  any  part  thereof,  without  license ;  or  if 
the  tenants  should  not  keep  the  covenants  (which  were  joint  and  several  covenants), 
one  of  which  was  to  keep  the  interior  of  the  pro[)erty  in  repair.  The  landlord  cov- 
enanted that  he  would,  at  the  exjn ration  of  the  term  (in  case  the  covenants  on  the 
tenants'  part  should  have  been  duly  performed),  grant  Ui  "  the  tenants,  their  execu- 
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tors  and  administrators,"  a  fresh  lease,  subject  to  the  same  covenants,  provided  the 
tenants  or  either  of  them,  their  or  either  of  their  executors  or  administrators,  should, 
twenty  days  before  the  end  of  the  term,  give  the  landlord  notice  of  the  desire  to 
take  such  lease.  One  of  the  tenants  became  bankrupt,  shortly  before  which  he 
assigned  his  interest  in  the  lease  to  the  other  tenant.  The  landlord,  with  knowledge 
of  this,  received  rent  to  the  end  of  the  term.  The  continuing  tenant,  twenty-one 
days  before  the  end  of  the  term,  gave  the  landlord  notice  to  grant  the  renewed  lease 
to  him.  At  this  time  the  interior  of  the  property  required  repairs  to  the  amount  of 
at  least  £13.  Malins,  V.C.,  decided  that  the  lease  must  be  granted,  the  repairs 
required  being  only  trifling : 

Held,  on  appeal,  that  the  tenant  was  not  entitled  to  a  renewed  lease,  for  that, 
1,  the  granting  it  was  subject  to  a  condition  precedent  that  the  covenant  of  the  lease 
should  have  been  kept,  which  condition  had  not  been  performed,  as  there  was  a  want 
of  repair  which,  though  not  serious,  constituted  an  existing  breach  of  covenant  when 
the  new  lease  was  applied  for ;  and,  2,  the  agreement  being  to  grant  a  lease  to  the 
two,  who  must  enter  into  joint  and  several  covenants,  and  both  being  alive,  the 
landlord  could  not  be  called  upon  to  grant  a  lease  to  one  only. 

This  was  an  appeal  by  the  defendant  from  a  decree  of 
Vice- Chancellor  Malins. 

By  an  indenture  dated  the  Slst  of  August,  1868,  made 
between  the  defendant  of  the  one  part,  and  the  plaintiff  and 
Frederick  Head  of  the  other  part,  the  defendant  demised 
certain  premises  at  Eastbourne  to  the  plaintiff  and  Head, 
their  executors  and  administrators,  for  the  term  of  seven 
years  from  Midsummer  Day,  1868,  at  the  rent  of  £66,  pay- 
able half-yearly  on  the  24th  of  June,  and  the  26th  of  De- 
cember, subject  to  a  proviso  that  if  the  rent,  *or  any  [311 
part  of  it,  sliould  be  in  arrear  for  thirty  days,  or  if  "the 
tenants,  or  either  of  them,  their  or  his  executors  or  admin- 
istrators, shall  become  bankrupt,  or  compound  with  their 
or  his  creditors,  or  make  any  assignment  for  the  benefit  of 
their  or  liis  creditors,  or  cause  or  permit  or  suffer  these 
presents,  or  the  hereby  demised  premises  or  any  part 
thereof,  to  be  seized  or  taken  in  execution,  or  if  the  said 
tenants  or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  shall  let,  set,  assign  over,  or  otherwise 
part  with  the  hereby  demised  premises,  or  any  part  thereof, 
to  any  person  or  persons  witnout  the  consent  of  the  said 
landlord,  his  heirs  or  assigns,  for  that  purpose  first  had  and 
obtained  in  writing  under  his  or  their  hand  or  hands  ;  or  if 
the  said  tenants,  their  executors  or  administrators,  shall  not 
well  and  truly  observe,  perform,  fulfil,  and  keep  all  and 
singular  the  covenants  and  agreements  hereinafter  reserved 
and  contained  on  their  part  and  behalf  (save  and  except  the 
covenant  for  payment  of  rent),  then  and  in  either  of  those 
cases  it  shall  and  may  be  lawful  for  the  landlord"  [power 
of  reentry].  The  tenants  jointly  and  severalljr  covenanted 
to  pay  the  rent  and  all  rates,  taxes,  &c. ;  to  paint  the  ins^e 
work  once  during  the  term,  and  keep  and  leave  the  interior 
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in  good  repair,  except  in  case  of  damage  by  fire ;  that  it 
should  be  lawful  for  the  landlord,  his  heirs,  &c.,  to  enter 
and  view  the  state  of  the  premises  twice  in  the  year,  and  to 
give  notice  in  writing  of  want  of  paint  or  repairs  of  the  in- 
terior, which  want  of  paint  and  repairs  the  tenants  cove- 
nanted to  have  amended,  done,  and  performed  within  one 
month  after  notice ;  and  that  no  trade  or  business  should  be 
carried  on  upon  the  property  without  the  written  consent  of 
the  landlord,  his  heirs  or  assigns.  Among  the  covenants  on 
the  part  of  the  landlord  was  a  covenant  that  he,  his  heirs  or 
assigns,  "shall  and  will,  at  the  expiration  of  the  term 
hereby  granted  (in  case  the  covenants  and  agreements  on  the 
said  tenants'  part  shall  have  been  duly  observed  and  per- 
formed), grant  unto  the  said  tenants,  their  executors  and 
administrators,  at  their  expense,  a  fresh  lease  of  the  hereby 
demised  premises  for  any  term  not  exceeding  fifteen  years, 
at  the  annual  rent  of  £70,  payable  half-yearly,  and  under 
and  subject  to  the  same  covenants  and  conditions  as  are 
herein  contained,  provided  the  said  tenants  or  either  of 
them,  their  or  either  of  their  executors  or  administrators, 
312]  shall,  *twenty-one  days  before  the  expiration  of  the 
term  hereby  granted,  give  unto  the  said  lanmord,  his  heirs 
or  assigns,  a  notice  in  writing,  under  their  or  his  hands  or 
hand,  of  the  intention  and  desire  to  take  such  fresh  lease;'' 
and  a  covenant  that  if  during  the  original  term  the  tenants 
or  either  of  them,  their  or  either  of  their  executors  or  ad- 
ministrators, should  be  desirous  of  purchasing  the  property 
for  £1,100,  and  should  give  such  notice  as  therein  mentioned, 
then  the  said  tenants  or  tenant,  their  or  his  executors  or 
administrators,  should  be  entitled  to  purchase  the  property 
at  that  sum. 

On  the  9th  of  December,  1869,  Head  assigned  all  his  in- 
terest in  the  property  to  the  plaintiff  without  any  license 
from  the  defendant,  and  shortly  afterwards  became  bank- 
rupt. The  plaintiff  continued  in  possession,  and  the  defen- 
dant received  rent  after  notice  that  Head's  interests  had 
become  vested  in  the  plaintiff. 

On  the  24th  of  May,  1876,  the  plaintiff  served  upon  the 
defendant  a  notice,  the  material  parts  of  which  were  as  fol- 
lows :  '*  1,  Edward  James  Finch,  by  virtue  of  the  power  or 
authority  given  to  me  by  an  indenture  of  lease  dated  31  Aug. 
1868,  made  between  you,  H.  Underwood,  of  the  one  part, 
and  me,  the  said  E.  J.  Finch,  and  F.   Head  of  the  other 

f)art,  hereby  give  you  notice  that  I  desire  to  take  a  fresh 
ease  of  the  premises  comprised  in  the  above  indenture  of 
lease  for  the  term  of  fifteen  years,  commencing  at  the  expi- 
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ration  of  the  above  lease,  at  the  rent  and  on  the  terms 
mentioned  in  the  said  lease,  and  I  require  you  to  grant  me 
such  fresh  lease  accordingly." 

On  the  24th  of  June,  1875,  the  defendant's  solicitor  re- 
plied that  the  defendant  had  six  times  been  obliged  to  dis- 
train for  rent,  and  that  the  interior  of  the  premises  was  out 
of  repair,  for  which  an  action  would  be  brought,  and  that 
the  defendant  therefore  declined  to  renew. 

It  appeared  that  a  distress  had  actually  been  levied  four 
times,  and  that  on  two  other  occasions  a  bailiff  went  to  dis- 
train, but  the  rent  was  paid  before  the  levy  was  actually 
made.  It  was  also  clearly  shown  that  the  interior  was  out 
of  repair.  The  defendant's  surveyor  estimated  the  expense 
of  the  requisite  repairs  at  £46  4s.  dd.;  the  plaintiffs  sur- 
veyer  at  £20.  A  builder  confirmed  the  report  of  the  plain- 
tin's  surveyor  as  to  the  repairs  required,  and  deposed  that 
he  could  do  them  properly  for  £13  10^. 

*The  defendant  having  brought  ejectment,  the  [313 
plaintiff  tiled  his  bill  to  restrain  the  action,  and  to  obtain 
specific  performance  of  the  contract  to  grant  a  renewed 
lease  A  motion  for  injunction  was  made,  the  hearing  of 
which  was  by  consent  treated  as  the  hearing  of  the  cause. 

Vice-Chancellor  Malins,  on  the  21st  of  December,  1876, 
held  that  the  defendant  was  bound  by  the  terms  of  the 
covenant  to  grant  a  lease  to  the  plaintiff  without  the  con- 
currence of  Head,  and  that  as  the  want  of  repair  was  trifling, 
it  furnished  no  ground  of  defence.  A  decree  was  accord- 
ingly made  with  costs,  declaring  the  plaintiff  entitled  to  a 
lease,  and  ordering  the  defendant  to  execute  it,  and  restrain- 
ing the  defendant  from  issuing  execution  on  the  judgment 
which  had  been  entered  upon  m  the  action. 

The  defendant  appealed. 

OlassCy  Q.C.  and  KingdoUj  for  the  appellant :  We  say, 
first,  that  the  option  to  renew  was  subject  to  a  condition 

! precedent  which  has  not  been  performed :  Weston  v.  Col- 
t7is{');  Davis  v.  Thomas  {^  There  is  a  distinction  be- 
tween relieving  against  forfeiture  and  enforcing  a  privilege. 
The  Vice-Chancellor  relied  on  Hare  v.  Burgesi^),  The 
form  of  covenant  does  not  appear  there,  but  from  a  report 
relating  to  the  same  lease  (*)  it  appears  that  there  was  no 
condition  precedent  in  that  case,  which  therefore  does  not 
rule  the  present  case ;  nor  was  there  any  condition  for  re- 
entry.   Job  V.  Banister  (*)  and  Orey  v.  iViar  (•)  show  how 

{})  18  W.  R.,  610.  (*)  4  K.  A  J.,  45. 

(«)  1  Ru88.  <&  My.,  606.  (»)  2  Ibid.,  874. 

(»)  5  W.  R.,  686.  (•)  4  H.  L.  C,  665. 
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conditions  precedent  of  this  kind  are  dealt  with.  Then, 
moreover,  the  lease  was  only  to  be  granted  to  both — the 
language  of  the  covenant  for  renewal  being  quite  different 
from  that  of  the  option  to  purchase  which  is  given  to  either ; 
and  this  is  fortified  by  the  observation  that  there  is  a  cove- 
nant against  assignment  which  had  been  broken  so  as  to 
cause  a  forfeiture :   Varley  v.  CcwpardQ). 

Brisiowe^  Q.C.,  and  Dundas  Cfardinery  for  the  plaintiff : 
The  condition  a^inst  assignment  is  a  penal  clause,  and  to 
be  construed  strictly,  and  its  wording  here  is  such  as,  on  a 
314]  reasonable  *construction,  means  only  that  there  is  to 
be  no  assignment  to  a  stranger. 

[James,  L.  J.:  There  is  a  right  of  re-entry  on  bankruptcy. 
Can  that  right  be  got  rid  of  by  one  tenant  assigning  to  the 
other  ?] 

If  not,  it  has  been  waived ;  for  the  landlord  has  gone  on 
receiving  rent  with  full  notice  of  the  circumstances.  The 
covenants  of  the  lease  have  been  substantially  performed, 
and  according  to  Hare  v.  Surges  (')  the  renewed  lease  ought 
to  be  granted.  A  covenant  to  grant  a  renewed  lease  is  con- 
strued with  a  certain  degree  of  latitude :  ffi/de  v.  Skinner  (^y 
A  covenant  to  renew  runs  with  the  land :  Spencefs  Case  (*). 
The  waiver  of  the  re-entry  for  breach  of  condition  extends 
to  the  renewed  lease. 

[Mellish,  L.J.:  Receipt  of  rent  waives  a  forfeiture  be- 
cause it  admits  the  lease  to  be  subsisting ;  but  does  it  fol- 
low from  that  that  a  condition  precedent  to  granting  a  new 
lease  is  waived  ?] 

Glasse^  in  reply,  referred  to  Say  v.  Smith  (*). 

James,  L.  J  :  1  am  of  opinion  that  this  decree  cannot  be 
affirmed.  The  case  is  one  of  condition  precedent ;  it  is  not 
a  case  of  forfeiture,  and  none  of  the  considerations  appli- 
cable to  forfeiture  apply  to  it.  A  renewal  of  a  lease  is  a 
privilege  to  which  the  tenant  is  to  be  entitled  in  certain  cir- 
cumstances and  on  certain  terms.  The  covenant  here  was 
that  on  the  request  of  either  of  the  tenants  the  landlord 
would  (the  covenants  of  the  lease  having  been  duly  kept) 

fjrant  a  renewed  lease  to  the  two.  I  am  of  opinion  that  tne 
essor  is  entitled  to  say  that,  as  there  were  two  tenants  in 
the  original  lease  who  entered  into  joint  and  several  cove- 
nants, and  his  agreement  was  in  terms  to  grant  the  renewed 
lease  to  the  two  subject  to  the  same  covenants,  he  is  entitled 
to  have  the  joint  and  several  covenants  of  the  two  in  the 

(>>  Law  Rep.,  7  C.  P.,  506.  (*)  1  Sm.  L.  C,  6th  ed.,  p.  58 ;   7th  ed., 

(«)  6  W.  R.,  686.  p.  72. 

O  2  P.  Wms.,  196.  (»)  Plowd.,  269,  272  ;  6  Vin.  Abr.,  p.  87. 

par.  6. 
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renewed  lease.  We  need  not  enter  into  the  question  how 
the  case  would  stand  if  one  of  the  lessees  *had  died ;  [315 
they  are  both  living,  and  it  is  impossible  to  say  that  one  of 
them,  the  other  not  choosing  to  join,  can,  under  the  terms 
of  tins  covenant,  require  a  lease  to  be  granted  to  himself. 
The  lease  which  the  lessor  agreed  to  grant  is  not  the  same 
kind  of  lease  as  is  aked  for  by  this  bill. 

I  think,  moreover,  that  the  plaintiff,  if  otherwise  entitled 
to  a  lease,  would  have  lost  that  right  by  breach  of  the  cov- 
enants to  repair.  No  doubt  every  property  must  at  times 
be  somewhat  out  of  repair,  and  a  tenant  must  have  a  rea- 
sonable time  allowed  to  do  what  is  necessary :  but  where 
it  is  required  as  a  condition  precedent  to  the  granting  a  new 
lease  that  the  lessee's  covenants  shall  have  been  performed, 
the  lessee  who  comes  to  claim  the  new  lease  must  show  that 
at  that  time  the  property  is  in  such  a  state  as  the  covenants 
require  it  to  be.  He  can  easily  send  in  his  builder,  get  a 
report  of  what  repairs  are  necessary,  and  do  them'  before  he 
applies  for  the  lease.  There  is  no  hardship  in  requiring  this 
of  nim,  and  I  think  he  is  not  entitled  to  excuse  Iiimself  by 
saying  that  the  want  of  repair  is  trifling.  The  answer  to 
that  is,  '*  No  matter;  your  bargain  was  to  leave  the  prop'- 
erty  in  thorough  repair."  If  he  has  not  fulfilled  his  legal 
bargain,  which  is  also  his  bargain  in  equity,  he  cannot 
sustain  his  claim  for  a  lease.  The  case  of  Hare  v.  Bur- 
gee ('),  on  which  the  Vice-Chancellor  relied,  was  not  a  case 
of  condition  precedent,  and  the  only  point  decided  was  that 
there  were  in  that  case  no  equitable  grounds  for  declining  to 
enforce  a  contract  which  was^ood  at  law.  The  decree  must 
be  reversed,  and  the  bill  dismissed  with  costs. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  The  tenant 
must  take  the  covenant  to  renew  as  he  finds  it ;  if  it  contains 
conditions  precedent  he  must  comply  with  them  before  he 
can  claim  the  benefit  of  it,  and  if  he  has  not  done  so  a  court 
of  equity  cannot  relieve  him.  Under  the  terms  of  the  cov- 
enant in  the  present  case  the  lease  is  to  be  granted  only  in 
case  the  covenants  and  agreements  on  the  part  of  the  tenants 
shall  have  been  duly  observed  and  performed.  What  does 
that  mean  ?  I  think  it  does  not  n^ean  that  the  tenants  must 
have  strictly  observed  and  performed  the  covenants  all 
through  the  *term,  for  the  expression  is,  "shall  have  [316 
been  duly  observed  and  performed;"  and  I  think  that  this 
is  satisfied  if  they  have  been  so  observed  and  performed  that 
there  is  no  existing  right  of  action  under  them  at  the  time 
when  the  lease  is  applied  for.  In  the  present  case  the  land- 
ed 5  W.  R.,  685. 
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lord  alleged  the  premises  to  be  out  of  repair,  and  sent  in  his 
surveyor,  who  certified  that  the  interior  required  repairs  to 
the  amount  of  £45.  The  plaintiffs  surveyor  does  not  deny 
the  accuracy  of  any  one  of  the  items  of  dilapidation  set 
forth  by  the  defendant's  surveyor,  but  estimates  the  cost  of 
Repairing  them  at  £20 ;  and  another  witness  for  the  plaintiff 
states  his  readiness  to  repair  them  for  £13  105.  It  is  clear, 
then,  that  at  the  time  of  applying  for  the  lease  there  was  an 
existing  breach  of  the  covenant  to  repair  for  which  an  action 
would  lie.  In  a  case  like  this,  if  a  tenant  wishes  to  claini 
the  benefit  of  such  a  covenant  he  should  send  in  his  sur- 
veyor to  see  what  repairs  are  needed,  and  should  effect  the 
repairs  which  the  surveyor  certifies  to  be  requisite.  The 
court  would  be  inclined  to  give  credit"  to  a  survey  thus 
honestly  made,  and  would  lean  towards  holding  tlie  condi- 
tion precedent  to  have  been  complied  with.  But  in  the 
present  case  it  is  admitted  that  there  was  an  existing  breach 
of  the  covenant  to  repair. 

Then  as  regards  the  persons  to  whom  the  lease  was  to  be 
granted.  The  proviso  for  forfeiture  on  alienation  without 
license  strengthens  the  conclusion  drawn  from  the  terms  of 
the  covenant  itself,  that  the  lease  was  to  be  granted  only  to 
both  the  tenants.  Whether,  if  one  died,  the  survivor  would 
be  entitled  to  claim  the  benefit  of  the  covenant,  is  a  question 
on  which  I  have  not  made  up  my  mind ;  nor  is  it  necessary 
to  do  so,  for  both  tenants'  are  living,  and  one  of  them  has 
committed  a  forfeiture  by  assigning  to  the  other.  This 
forfeiture,  no  doubt,  has  been  waived,  but  I  do  not  see  that 
this  waiver  can  alter  the  terms  of  the  covenant  for  renewal. 
Very  often  a  landlord  has  no  intention  of  waiving  a  breach 
of  covenant,  but  having  received  rent  after  notice  of  it,  is 
precluded  from  taking  advantage  of  the.  forfeiture,  because 
it  is  a  contradiction  in  terms  to  treat  a  man  a§  a  tenant,  and 
then  treat  him  as  a  trespasser.  But  under  the  covenant  to 
renew,  the  tenant  can  only  ask  for  such  a  lease  as  the 
landlord  covenanted  to  grant,  namely,  a  lease  to  both 
tenants. 

317]  *Baggallay,  J. a.:  I  am  of  the  same  opinion. 
There  are  three  questions  in  the  case:  First,  was  the 
plaintiff,  on  the  24th  of  May,  1875,  in  a  position  to  give  a 
notice  requiring  a  renewal  of  the  lease  ?  To  entitle  him  to 
give  such  notice  it  was  necessary  that  the  condition  precedent 
that  the  covenants  of  the  original  lease  should  be  performed 
should  have  been  complied  with,  and  for  the  reasons  already 

tiven  I  am  of  opinion  that  the  condition  was  not  performed, 
econdly,  was  the  notice  in  accordance  with  the  terms  of  the 
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original  lease?  By  the  terms  of  the  covenant  the  notice 
might  be  given  by  the  tenants,  or  either  of  them,  but  the 
lease  vras  to  be  granted  to  the  two.  The  notice  was  given 
by  one,  and  required  the  lease  to  be  granted  to  that  one.  It 
was  said  that  this  might  be  looked  upon  as  an  application 
for  a  proper  lease,  and  that  the  other  lessee  would  concur 
in  accepting  it.  There  is  no  evidence  that  .he  is  willing  to 
do  so,  nor  do  I  think  this  the  proper  construction  of  the 
notice.  Thirdly,  was  the  landlord  bound  to  grant  a  leaser  in 
accordance  with  the  notice  ?  I  am  of  opinion  that  he  was 
not.  He  could  not  be  bound  to  grant  a  lease  to  one,  nor  to 
both  after  one  had  become  bankrupt.  It  is  said  that  the 
plaintiff  has  spent  a  good  deal  of  money  on  the  property, 
and  that  the  case  is  one  of  great  hardship ;  but  this  argu- 
ment comes  with  a  bad  grace  from  a  tenant  the  payment  of 
whose  rent  the  landlord  was  so  often  obliged  to  enforce  by 
distress. 
Solicitors:  Palmer^  Bull  &  Fry ;  H.  W.  Oaitlin. 


[2  Chancery  Division,  818.] 
C.A.,  March  20,  1876. 

*BuRTON  V.  Sturgeon.  [318 

[1874    B.     272.] 
Marriage  SeUUment — DinoltUion  of  Marriage-^Iniereit  of  Butband, 

By  a  marriage  settlement  the  wife's  property  was  settled  upon  trust  for  her  for 
life,  and  after  her  decease,  as  to  one  moiety,  in  trust  as  she  should  appoint,  and,  in 
default  .of  appointment,  as  to  real  estate  for  her  heirs,  and  as  to  personalty  for  her 
next  of  kin;  and  as  to  the  other  moiety,  in  trust  for  the  husbana  absolutely.  The 
wife  obtained  an  absolute  decree  for  disi^olution  of  the  marriage,  and  afterwards  filed 
a  bill  to  have  the  settled  property  transferred  to  her : 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  husband's  rights 
tinder  the  settlement  were  not  forfeited  by  the  dissolution  of  the  marriage,  and  that 
the  bill  must  be  dismissed. 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Master  of  the  Rolls  dismissing  the  bill. 

On  the  26th  of  March,  1864,  a  njarriage  was  solemnized 
between  Caroline  Seymour  Barton,  a  widow,  and  the  defen- 
dant Sturgeon.  Mrs.  Burton  at  the  time  of  the  marriage 
was  absolutely  entitled  to  considerable  property,  freehold, 
leasehold,  copyhold,  and  personal.  By  a  settlement  dated" 
the  2d  of  June,  1864,  made  in  pursuance  of  ante-nuptial 
articles,  and  by  several  deeds  of  transfer,  the  freehold,  lease- 
hold, and  personal  estates  were  vested  in  Hodgson  as  trustee 
absolutely,  and  a  covenant  was  entered  into  for  a  surrender 
of  the  copyholds  to  him  in  fee.  The  trusts  declared  were 
10  Eng.  Rep.  97 
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for  the  separate  use  of  the  wife  for  life,  and  after  her  decease, 
as  to  one  moiety  of  the  freeholds,  leaseholds,  copyholds,  and 
moneys,  and  as  to  the  entirety  of  certain  plate,  jewelry 
and  other  articles,  upon  trust  as  she  should  by  deed  or  will 
appoint,  and,  in  default  of  appointment,  aS  to  the  freeholds 
in  trust  for  her  heirs,  as  to  tne  copyholds  in  trust  for  her 
customary  heirs,  and  as  to  the  personal  estate  in  trust  for 
sucli  persons  as  would  be  entitled  thereto  under  the  Statutes 
of  Distribution  if  she  had  died  unmarried  and  intestate ; 
and  as  to  the  remaining  moiety  of  the  property,  except  the 
plate,  jewelry,  &c.,  in  trust  for  the  husband,  his  heirs, 
executors,  administrators,  and  assigns. 

On  the  31st  of  May,  1870,  Mrs.  Burton  presented  her 
319]  petition  *to  the  Court  of  Divorce  for  a  dissolution  of 
the  marriage.  On  the  15th  of  December,  1870,  she  obtained 
a  decree  nisi^  which,  on  the  27th  of  June,  1871,  was  made 
absolute.     There  never  was  any  issue  of  the  marriage. 

On  the  2d  of  September,  1874,  Mrs.  Burton  filed  her  bill 
against  Sturgeon,  liis  mortgagees,  and  Hodgson,  the  trustee, 
praying  a  declaration  that  she  was  absolutely  entitled  to 
the  settled  property,  and  that  it  might  be  conveyed  and  as- 
signed to  her. 

Mrs.  Burton  died  on  the  6th  of  October,  1876,  leaving  a 
will  under  which  the  defendant  Hodgson  was  executor  and 
sole  devisee  and  legatee.  On  the  6th  of  November,  1875, 
Hodgson  revived  the  suit,  and  the  cause  came  before  the 
Master  of  the  Rolls  on  motion  for  decree  on  the  13th  of 
Jahuarjr,  1876,  when  his  Lordship  dismissed  the  bill  with 
costs  without  argument,  the  same  point  having  been  fully 
considered  and  decided  by  him  on  the  9th  of  Novem- 
ber, 1876,  in  Fitzgerald  v.  Chapman  (').  Mr*  Hodgson 
appealed. 

UTiitty^  Q.C.,  and  Zococ^  Wehh^  Q.C.,  for  the  appellant: 
This  bill  was  filed  on  the  authority  of  FusseU  v.  Dovxi- 
ing  ('),  which  followed  the  principle  of  Swift  v,  Wenman  ('), 
\Vilkinson  v.  OibSon{*\  yVells  v.  Malbon{*),  and  Jessop 
V.  Blake  (").  We  submit  that  those  decisions  were  justified 
on  the  ground  that  a  nlarria^e  settlement  contains  an  im- 
plied condition  that  the  marriage  shall  continue  till  it  is  dis- 
solved by  the  death  of  one  oi  the  parties.  The  benefits 
•given  to  the  husband  are  given  to  him  in  his  character  of 
husband,  and  he  ought  not  to  take  them  if  through  his  own 
default  he  ceases  to  fill  it :   Kennell  v.  Abbott {^) ;   though 

(')  1  Ch.  D.,  563.  (»)  31  Beav..  48. 

C^)  Law  Rep.,  14  Eq.,  421.  (•)  3  Giff.,  639. 

(»)  Law  Rep.,  10  Eq.,  15.  (')  4  Ves.,  802. 
(*)  Law  Rep.,  4  Eq.,  162. 
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we  admit  that  we  cannot  ask  the  court  to  hold  the  settle- 
ment void :  Evans  v.  Garrington  (*).  The  bill,  at  all  events, 
ought  not  to  have  been  dismissed  with  costs,  looking  to  the 
state  of  the  authorities  when  it  was  filed. 

[Statutes  20  &  21  Vict.  c.  85,  s.  46,  and  22  &  23  Vict.  c.  61, 
8.  5,  were  referred  to  during  the  argument.] 

*CooJcson,  Q.C.,  and  Everitty  for  the  respondent,  [320 
were  not  called  upon. 

James,  L.J.:  This  case  is  too  plain  for  any  doubt.*  On 
the  marriage  of  the  plaintiff  a  settlement  was  made  by  which 
certain  provisions  were  made  for  the  parties.  It  is  argued 
that  a  dissolution  of  the  marriage  is  to  have  the  same  effect 
as  if  the  marriage  had  never  taken  place.  If  so,  it  makes 
no  difference  which  is  the  guilty  party.  If  it  be  said  that 
it  should  be  held  to  have  that  effect  as  regards  the  interests 
of  the  guiltjr  party,  the  answer  is  that  we  have  no  jurisdic- 
tion to  punish  guilt  in  that  way.  The  appeal  must  be  dis- 
missed with  costs. 

Mellish,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

Solicitors:  Harrison^  Beal&  Harrison;  O.  H.  Hodgson. 

(«)  2  D.  F.  A  J.,  481. 


A  decree  made  in  a  divorce  suit  that 
the  mother  shall  have  the  care  and  cas- 
todj^  of  her  minor  children,  and  that 
the  father  shall  paj  a  certain  sum 
quarterly  towards  their  support,  which, 
by  its  terms,  is  to  continue  in  force 
until  the  further  order  of  the  court,  is 
not  discharged  by  his  death  ;  and  a 
bond  £^iven  to  secure  the  performance 
of  sucii  a  decree  is  bindine  upon  the 
surety  notwithstanding  the  death  of  the 
principal  obligor  :  Miller  v.  Miller,  64 
Maine,  484. 

The  sum  awarded  to  a  wife,  after  di- 
vorce, for  alimony,  becomes  a  debt  from 
the  former  husband  to  her,  and  upon 
her  death  before  payment  the  husband 
is  not  discharged,  but  the  sum  due 
passes  to  her  personal  representative 
precisely  as  any  other  money  decree, 
and  he  may  proceed  and  collect  the 
same:  Dinet  «.  Eigenmaun,  80  Uls., 
274, 27»-280. 

Though  it  seems  to  have  been  held 


in  the  same  state  that  a  suit  would  not 
lie  by  the  wife  against  th^  husband, 
be/are  divorce,  to  recover  alimony 
awarded  to  her  :  Chestnut  v.  Chestnut, 
77  Ills.,  346. 

See  Blake  v.  People,  80  Ills..  11. 

After  a  decree  of  limited  divorce,  on 
account  of  cruelty,  for  alimony  had 
been  made,  and  alimony  paid  for  sev- 
eral years  under  it,  the  court  enter- 
tained a  petition  by  the  husband  to  be 
relieved  from  the  decree,  on  the  ground 
of  adultery  subsequently  committed 
by  the  wife.'  On  the  hearing  of  a  pe- 
tition by  the  husband  to  be  relieved 
from  a  decree  of  alimony,  an  act  of 
adultery  in  aji  open  field  was  sworn  to 
by  two  credible  witnesses,  and  the  gen- 
eral conduct  of  the  wife,  from  intoxi- 
cation, raising  no  presumption  in  her 
favor,  an  order  was  made  as  prayed 
for:  Severn  v.  Severn,  18  Grant's 
(U.C.)  Chy.,  150,  154, 
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[2  Chancery  Division,  387.] 
V.C.M.,  March  11  :  C.A.,  March  22,  1876. 

337]    *^^  ^^  General  South  American  Company. 

Company — Dehwhires — Shareholder!^   Priority — Imperfect   Register — Companies  Ad, 
1862  (26  cfc  26  Vik  e.  89),  8.  43. 

Where  by  the  articles  of  association  a  limited  company  has  power  to  mortgage  all 
the  property  of  the  company,  shareholders  holding  debentures  purporting  to  charge 
all  the  property  of  the  company  have  priority  over  the  general  creditors  of  the 
company,  and  their  priority  is  not  affected  by  miperfection  in  the  re^ster  of  deben- 
tures kept  by  the  company. 

Order  of  Malins,  V.C.,  affirmed. 

By  the  articles  of  association  of  the  General  South  Ameri- 
can Company,  Limited,  the  company  had  power  "to  make, 
indorse,  and  accept  any  bills  of  exchange  or.  promissory 
notes  for  the  purposes  of  the  company,  and  to  raise  and 
borrow  money  m  the  course  of  the  business  of  the  company, 
or  by  debentures,  or  otherwise,  and  for  that  purpose  to 
mortgage,  pledge  and  charge  all  or  any  of  the  property  of 
the  company,  and  to  give  to  the  lenders  powers  of  sale  and 
other  powers."  The  company  carried  on  business  with 
some  success,  but  in  1874  was  in  difficulties,  and  at  a  meet- 
ing of  the  board  of  directors  held  on  the  11th  of  November, 
1874,  it  was  resolved  that  a  sum  not  exceeding  £130,QO0 
should  be  borrowed  on  debentures  of  the  company,  in  sums 
of  £100  each,  bearing  interest,  at  18  per  cent,  per  annum. 
The  sum  of  £72,000  was  accordingly  raised  on  deben- 
tures, all  but  £4,000  being  advanced  by  shareholders  in  the 
company.  Each  debenture  was  in  the  form  of  a  bond  under 
the  seal  of  the  company,  purporting  to  mortgage  and  charge 
all  the  property,  book  debts,  credits,  assets,  moneys,  and 
other  effects  of  or  to  which  the  company  was  then  pos- 
sessed or  entitled,  or  should  at  any  time  tiaereafter  become 
possessed  or  entitled,  with  payment  of  the  sum  of  £100  and 
interest  as  therein  mentioned.  On  this  bond  was  indorsed 
a  condition  that  "the  holder  for  the  time  being  of  the- 
within  mentioned  debenture  is  to  be  entitled  to  the  benefits 
of  the  mortgage  and  charge  created  by  the  within  written 
debenture  upon  the  propertj'',  book  debts,  credits,  assets, 
moneys,  and  other  effects  of  the  company  ratable  with 
the  other  holders  of  the  said  debentures  issued  and  to  be 
issued  for  the  other  portions  of  J:he  said  loan  of  £130,000, 
338]  *and  without  any  preference  or  priority;  and  further, 
that  notwithstanding  the  within  written  debenture,  and  the 
security  thereby  created,  the  said  company  and  the  direc- 
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tors  thereof  shall  be  at  liberty  to  continue  to  employ  and 
use  the  present  and  future  property,  book  debts,  credits, 
assets,  moneys,  and  other  effects  of  the  said  company,  or 
the  proceeds  thereof,  or  such  parts  thereof  as  they  may 
from  time  to  time  consider  necessary  for  the  purpose  of  con- 
tinuing and  carrying  on  the  business  of  the  company,  and 
meeting  and  paying  the  debts,  liabilities,  and  engagements 
of  the  company,  without  any  liability  for  so  doing  to  the 
holders  of  the  within  written  debenture,  or  the  other  deben- 
tures issued  or  to  be  issued  for  any  part  of  the  said  advance 
of  £130,000,  until  default  in  payment  of  any  principal  or 
interest  money  within  secured  or  intended  so  to  be,"  or 
unless  and  until  the  company  should  be  wound  up. 

The  debentures  were  registered  in  a  register  kept  by  the 
company,  wherein  the  dates  of  issuing  the  debentures  re- 
spectively, the  names  and  addresses  of  the  holders,  and 
tlie  number  and  amount  of  each  debenture  were  stated,  but 
there  was  no  mention  of  any  property  as  charged  or 
mortgaged. 

On  the  18th  of  November,  1875,  an  order  was  made  for 
winding  up  of  the  company,  and  the  debenture  holders 
applied  in  the  winding-up  to  be  declared  entitled  to  pay- 
ment in  priority  to  the  general  creditors  of  the  company. 

The  application  was  heard  on  the  11th  of  March,  1876,  by 
the  Vice- Chancellor  Malins. 

Cotton^  Q.C.,  Higgins,  Q.C.,  and  Everitt^  for  the  deben- 
ture holders :  This  case  is  in  principle  identical  with  In  re 
Panama^  New  Zealand  and  Australian  Royal  Mail  Com- 
pany (*),  and  also  with  In  re  Marine  Mansions  Com- 
paiiy  Q.  In  all  those  cases  words  similar  to  the  present 
were  held  to  give  priority  to  the  holders  over  the  general 
creditors  of  the  company.  The  provision  for  continuing  the 
business  of  the  company  cannot  have  the  effect  of  annul- 
ling the  charge  created  by  the  body  of  the  instruments. 
The  right  to  charge  the  future  property  of  the  company  is 
clear:  Bloomer  v.  *  Union  Coal  and  Iron  Com-  [339 
pany  Q ;  and  this  extends  to  future  calls  when  they  are 
not  made  merely  for  the  purpose  of  paving  the  costs  of  the 
winding-up :    Re  Colonial  and  Oeneral  Oas  Company  (*). 


Olassej  Q.C.,  and  Cookson^  Q.C.,  for  the  official  liquida- 
tor :  The  questions  in  this  case  are,  first,  whether  the  com- 
pany had  power  to  charge  its  after-acauired  property,  and 
if  so,  what  property  can  be  so  chargea.  If  the  holders  of 
the  bills  and  the  other  creditors  of  tlie  company  knew  of  the 

(«)  Uw  Rop.,  5  Ch.,  318.  (»)  Law  Rop..  10  Va\.,  ',\9,X 

O  Law  Uep.,  4  Eq.,  m\.  O  23  L.  T.  (N.S.),  758. 
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existence  of  the  debentures,  they  knew  that  the  company 
was  authorized  to  Contract  the  liability,  because  the  deben- 
tures were  expressed  to  be  subject  to  the  right  of  the  com- 
Sany  to  carry  on  its  trading,  which  necessarily  involved 
ealing  in  bills  and  incurring  debts,  and  that  the  debenture 
holders  had  postponed  payment  of  their  debts  in  order  to 
enable  the  company  to  carry  on  its  business.  If  they  did 
not  know  of  the  debentures,  the  register  is  clearly  informal 
and  insufficient  to  give  them  notice,  because  it  does  not  state 
that  any  property  of  the  company  is  charged.  The  deben- 
tures cannot  charge  the  future  property  of  the  company. 
If  thev  do,  they  must  operate  as  a  charge  upon  future  calls, 
but  this  cannot  be:  Bank  of  South  Australia  v.  Abra- 
hams (*) ;  In  re  British  Provident  Life  and  Fire  Assur- 
ance Society  (*) ;  In  re  Devon  and  Somerset  Railway 
Company  (*).  What  these  debentures  really  amount  to  is  a 
charge  on  the  undertaking  as  a  goin^ concern,  and  that  does 
not  include  future  property :  In  re  ifew  Clydach  Sheet  and 
Bar  Iron  Company  (*).  They  cannot  give  any  rights  which 
would  interfere  with  the  carrying  on  of  the  business  of  the 
cotapany :  Gardner  v.  London^  Chatham  and  Dover  Rail- 
way Company  (*).  It  would  be  contrary  to  the  policy  of  a 
trading  company  that  they  should  appear  to  nave  prop- 
erty, and  then  that  when  the  winding-up  took  place  it 
should  turn  out  that  it  was  all  absorbed  by  debentures  or 
other  charges. 

340]  *KeJcewich^  for  certain  of  the  general  creditors :  The 
contention  of  the  debenture  holders  is  analogous  to  that  set 
up  in  Whitmore  v.  Mason  (*),  where  there  was  a  provision 
in  a  partnership  deed  that  in  case  of  the  bankruptcy  of  a 
partner  his  share  should  go  over  to  the  other  partners,  and 
this  provision  was  held  void  as  in  fraud  of  the  bankrupt 
laws.  If  these  debentures  bear  the  construction  sought  to 
be  put  upon  them,  they  enable  a  company  to  take  its  prop- 
erty out  of  the  reach  of  the  creditors  behind  their  backs. 

Cotton^  in  reply :  The  decision  in  Gardner  v.  London^  . 
Chatham  and  Dover  Railway  Company  (*)  was  that  the 
directors  of  the  comnany  had  no  power  to  make  such  a 
charge  as  was  contended  for.  Here  there  is  no  question  as 
to  the  authority  of  the  directors.  There  is  no  real  distinc- 
tion between  creditors  before  or  after  the  issue  of  the 
debentures.  The  question  is,  in  fact,  decided  by  the  lim- 
itation of  liability  by  the  Companies  Act,  and  this  pi-e vents 

{})  Law  Rep.,  6  P.  C,  266.  (♦)  Law  Rep.,  6  Eq.,  514. 

(»)  4  D.  J.  ib  a..  407.  (*)  Law  Rep..  2  Ch.,  201. 

O  Law  Rep.,  6  Eq.,  610.  («)  2  J.  A  II.,  20*. 
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the  application  of  any  such  principle  as  that  of  fraudulent 

E reference  on  which  Whitmore  v.  Mason  turned,  and  which 
as  no  application  to  a  limited  company.  In  this  case  there 
was  nothing  but  these  outstanding  assets  which  could  be 
charged,  the  share  capital  having  been  paid  up  in  full,  and 
there  was  no  reason  why  tlie  necessary  amount  of  money 
should  not  be  raised  by  charging  these  assets.  It  was, 
therefore,  quite  unnecessary  to  specify  in  the  register  of 
mortgages  what  prop,erty  was  charged.  But  in  any  case  the 
informality  does  not  affect  the  validity  of  the  charge.  In  re 
Wynn  Hall  Coal  Company  (*)  was  a  case  of  debentures 
issued  to  directors,  and  the  decision  only  went  to  show  that 
directors  could  not  claim  the  benefit  where  they  had  ne- 

flected  their  duty,  and  on  this  ground  Ex  parte  Valpy  c6 
%apUn  (*)  was  decided,  and  the  case  of  an  officer  of  the 
company  was  distinguished  from  that  of  an  ordinary  share- 
holder, and  on  the  authority  of  that  case  it  was  held  in 
In  re  General  Provident  Assurance  Company  (')  that  the 
bankers  *of  a  company  were  not  its  officers,  so  as  to  [341 
invalidate  unregistered  securities  given  to  them  by  the 
company. 

Malins,  V.C:  This  case  involves  a  point  of  very  great 
importance  to  the  mercantile  community  dealing  with  joint 
stock  companies,  and  I  think  it  by  no  means  free  from  diffi- 
culty.    [His  honor  then  stated  the  facts  of  the  case.] 

Now  it  is  a  circumstance  considerably  against  the  deben- 
ture holders  that  this  money  was  not  raised  by  any  appli- 
cation to  the  public— there  was  no  advertisement,  no 
invitation  to  the  public  to  subscribe — but  that  it  was  sim- 
ply a  subscription  of  additional  capital  by  the  shareholders 
of  the  company  for  the  purpose  of  rescuing  it  from  destruc- 
tion ;  and  1  am  bound  to  say,  after  all  I  have  heard  upon 
the  subject,  and  ably  as  it  has  been  argued,  that  my  opin- 
ion remains  very  strong  against  the  propriety  of  the  trans- 
action. I  think  it  very  improper  that  the  shareholders  who 
advanced  money  for  the  purpose  of  rescuing  from  destruc- 
tion that  in  which  they  had  embarked,  should  have  the 
power  of  pledging  every  part  of  the  property,  giving  them- 
selves the  priority,  and  thus  excluding  their  creditors.  If 
I  were  not  bound  by  authority,  I  should  certainly  come  to 
the  conclusion  that  this  transaction  is  so  opposed  to  the 
strict  rules  of  propriety  as  between  the  company  and  its 
creditors,  that  I  shoula  not  give  them  the  priority  which 
they  claim. 

•(')  Law  Rop.,  10  E(i.,  515.  («)  Law  Rep..  7  Ch.,  289. 

0  Law  Rep.,  14  Eq.,  507. 
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However,  it  must  be  borne  in  mind  that  the  policy  of  the 
law  is  that  no  person  dealing  with  a  limited  company  is  to 
look  to  anything  but  the  limited  assets.  He  is  bound  to 
know,  and  does  know,  that  he  cannot  resort  to  a  single 
member  of  the^  company  for  anything  beyond  the  member's 
subscription  for  the  amount  of  his  shares,  and  that  every 
member  who  has  paid  on  his  shares  is  free  from  all  future 
liability.  A  person  dealing  with  a  company  knows  also  its 
powers  of  borrowing,  and  that  the  co^mpany  has  power  to 
pledge  every  part  of  the  property  of  the  company.  A 
creditor  would  naturally  say,  "If  I  discount  a  bill  or  ac- 
ceptance of  this  company,  I  am  entitled  to  look  feo  the  com- 
pany for  payment,  but  I  am  not  entitled  to  look  to  the 
assets  of  the  company  otherwise  than  in  the  condition  in 
342]  which  the  parties  managinjj  the  *company  have  put 
them,  and  if  by  mortgaging,  issuing  debentures,  or  other- 
wise, they  have  taken  all  the  property  out  of  the  reach  of 
the  general  creditors — if  I  have  notice  of  that  fact — I  have 
no  right  to  complain."  As  an  individual,  I  may  say  that 
creditors  have  great  reason  to  complain,  especially  with  re- 
gard to  a  company  which  carries  on  its  trade  abroad,  as 
foreign  creditors  do  not  in  fact  know  these  things,  and  are 
ignoraqt  of  the  conditions  and  provisions  of  our  Limited 
Liability  Acts.  But  still  in  this  court  I  must  take  them  as 
knowing  that  they  are  dealing  with  a  company  of  limited 
liability,  and  I  must  attribute  to  them  possession  of  all  the 
knowledge  which  they  ou^ht  to  possess.  • 

[His  Lordship  then  read  out  the  form  of  debenture,  and 
said  that  there  were  several  decisions  that  a  company  could 
pledge  all  its  property  by  way  of  mortgage.  The  first,  per- 
haps, was  In  re  Marine  Mansions  Company  (^\  before  the 
Vice-Chancellor  Wood.  A  similar  decision  was  come  to  in 
In  re  Panama  &c.  Royal  Mail  Company^  first  by  his 
Lordship  as  Vice-Chancellor,  and  then  by  the  Court  of  Ap- 
peal (').  His  Lordship  then  commented  on  the  form  of  the 
debenture  as  providing  that  the  company  might  still  retain 
their  property  and  effects,  and  said  that  he  did  not  think  he 
could  look  upon  that  as  amounting  to  anything  more  than 
the  usual  clause  in  a  mortgage  deed,  that  until  default  is 
made  the  mortgagor  may  remain  in  possession.  Tliere  was 
further  a  provision  that  if  the  company  stopped  payment 
the  creditors  were  to  be  at  liberty  to  take  possession  of  the 
property,  and  exercise  all  their  powers.  Now  if  the  cred- 
itors had  been  told  that  every  particle  of  the  property  of 
this  company  was  pledged  to  secure  £72,000,   could  they 

(')  Law  Uep.,  4  Eq.,  601.  {^)  Uw  Rep.,  5  Cli.,  318. 
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have  complained  ?  And  were  they  not  told  all  this  by  the 
fact  of  its  being  a  limited  company  ?  Were  they  not  bound 
to  make  all  these  inquiries  ?  The  very  policy  of  the  Wind- 
ing-up Act  was  that  all  persons  dealing  with  a  company 
should  have  notice  of  the  extent  to  which  the  company 
could  create  liabilities,  and  of  everything  connected  with 
them,  and  therefore  these  creditors  were  precisely  in  the 
same  situation  as  if  they  had  been  told  so  in  so  many 
words.] 

These  debentures  are  a  first  charge  upon  all  the  prop- 
erty, and  the  creditors  must  stand  behind  them.  If  they 
had  made  inquiry  *at  the  oflBice,  they  would  have  [343 
found  that  those  debentures  existed,  and  they  would  natu- 
rally have  asked  what  was  the  form  of  the  debentures,  and 
they  would  have  been  told  that  the  form  of  the  debenture 
was  a  charge  upon  every  particle  of  the  company's  prop- 
erty and  assets  of  every  description.  Then  if,  under  those 
circumstances,  and  knowing  all  that,  they  still  dealt  with 
the  company,  they  must  do  so  at  their  own  peril.  The 
Legislature  has  protected  them  by  giving  them  an  opportu- 
nity of  ascertaining  all  the  facts,  and  if  they  will  disregard 
all  those  things,  and  give  credit  as  if  there  were  no  mort- 
gage or  charge,  it  is  their  own  fault. 

Therefore  upon  all  these  grounds  I  come  to  the  conclusion 
that  the  creditors  had  notice  of  the  priority  of  this  particu- 
lar class  of  creditors. 

I  was  rather  impressed  with  the  argument  that  all  which 
the  Legislature  requires  with  regard  to  the  ivgistration  of 
these  mortgages  had  not  been  done.  And  I  am  of  opinion 
that  the  43d  section  of  the  act  of  1862  has  not  been  com- 
plied with.  Upon  looking  at  the  register  of  mortgages,  I 
find  it  merely  states  the  date  of  the  bond,  the  date  of  the 
issue,  the  name  of  the  person  to  whom  issued,  his  address, 
the  amount  of  bond  when  paid,  and  so  forth,  but  there  is 
not  the  slightest  allusion  to  what  property  is  comprised  in 
the  debenture,  nor  is  there  any  column  for  it,  and  therefore 
I  am  of  opinion  that  the  law  has  not  been  complied  with. 

Then  does  that  affect  the  debenture  holders  ?  This  matter 
has  been  befote  the  court  on  various  occasions,  once  before 
me  in  In  re  Wynn  Hall. Coal  Company {^\  where  the  direc- 
tors of  the  company  held  a  large  number  of  mortgages. 
[Ilis  Lordship  then  stated  the  facts  of  that  case.]  Now  if 
the  mortgages  here  had  been  held  by  directors,  that  case 
would,  in  my  opinion,  have  been  completely  applicable,  be- 
cause they  would,  after  neglecting  tneir  own  duty,   have 

(>)  LawKrp.,  10  Kq.,  515. 

16  Exrr.  T?Er.  98 
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been  seeking  to  come  in  competition  with  their  own  cred- 
ifors.  In  the  case  of  In  re  Oeneral  Provident  Assurance 
Company  {')  the  point  was  argued  whether  the  omission  to 
register  invalidated  a  mortgage  by  the  deposit  of  title  deeds, 
and  I  held  that,  although  the  mortgage  was  not  registered, 
it  was  perfectly  good  against  the  company,  because  the 
bankers  of  the  company  were  not  officers  of  the  company, 
344]  and  could  not  suffer  because  ^registration  had  been 
omitted.  So  in  this  case,  the  mortgage  not  being  in  favor 
of  an  oflBcer  or  director  of  a  company,  but  only  in  favor  of 
ordinary  shareholders  who  had  no  control  over  tfle  books, 
who  had  no  duty  to  perform  as  to  registration,  I  must  come 
to  the  conclusion,  although  I  think  the  law  has  not  been 
complied  with,  that  the  innocent  holders  of  the  debentures 
cannot  be  affected  on  account  of  the  non-performance  of 
the  duty  by  the  officers  of  the  company  in  not  keeping  the 
register  in  a  proper  form. 

U^on  all  these  grounds,  therefore,  and  very  reluctantly, 
looking  at  the  nature  of  the  transaction,  I  feel  myself 
bound  by  the  authorities  to  come  to  the  conclusion  that 
these  debentures  did  create  a  charge  upon  all  the  property 
of  the  company,  and  have, a  priority  over  the  debts  due  to 
the  general  creditors  of  the  company. 

Prom  this  decision  the  official  liquidator  appealed,  and 
the  appeal  came  on  for  hearing  before  the  Court  of  Appeal 
on  the  22d  of  March. 

-Olasse^  Q.C.,  and  CooTcson^  Q.C.,  for  the  appellant, 
opened  the  appeal  on  the  ground  that  the  register  was  not 
properly  kept,  and  therefore  the  debentures  had  no  priority, 
and  cited  Ex  parte  Valpy  &  Chaplin  ("). 

The  Court  (James,  L.J.,  Mellish,  L.J.,  and  Baggallay, 
J.  A.)  said  that  there  the  debenture  holders  were  omcers  of 
the  company  ;  here  they  were  not,  and  were  not  to  be 
injured  by  the  neglect  of  the  officers.  Their  Lordships  dis- 
missed the  appeal  with  costs.  • 

Kekewich^  for  the  creditors. 

Cotton^  Q.C.,  HigginSy  Q.C.,  ^lvlSl  Everittj  for  the  deben- 
ture holders. 

• 

Solicitors:  Abrahams  &  Roffey  ;  Freshflelds  i&WilUams  ; 
Clarke^  Rawlins  &  Clarke. 

(»)  Law  Rep.,  14  Eq.,  607.  (»)  Law  Rep.,  7  Ch..  289. 

It  is  well  settled  that  a  stockholder  179,  184,  16  Abb.  N.  S.,  42;  AngeU  & 

may  become  a  debtor  to  op  a  creditor  of  Ames'  Corp.,   §  233  ;   Willoughby  t». 

the  corporation  of  which  he  is  a  mem-  Comstock,    3    Hill,   389  ;    Burnam  v. 

ber:    Sanboru   p.  Lefferts,    58   N.  Y.,  Wellersburgh,   etc.,   47  Penn.    St.  R. 
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43;  Woodruff  9.  Chittenden,  4  Bosw.,  transactions  mrith  a  corporation  may 

406  ;    Culbertson  v.  Wabash,   etc.,  4  become  its  creditor  and  sue  as  others 

McLean,  547  ;  Bolen  v.  Crosby,  49  N.  can  :   Burnham  v.  Wellersburgh,  etc., 

Y.,  183  ;  Wausan.  etc.,  v,  Plumer,  85  47  Penn.  St.  R.,  49. 

Wise. ,  274.  Bee  next  case  and  note. 
A  stockholder  who  has  individual 


*  [2  Chancery  Division,  846.] 

G. A.,  March  29,  1876. 

*In  re  Native  Iron  Ore  Company.  [345 

Debenture— Directon—JReffister — 26  dh  26  Vict.  c.  89,  s.  48. 

Three  directors  of  a  company  advanced  money  to  the  company  and  took  as  secu- 
rity  a  debenture,  giving  a  general  cliarge  on  the  undertaking.  The  debenture  was 
registered,  but  the  register  contained  no  description  of  any  property  as  charged : 

Ifeldf  that  the  debenture  was  not  valid  as  against  the  creditors  of  the  company. 

The  petitioners  in  this  case,  Sir  H.  Elphinstone,  G.  Ros- 
ser  and  H.  D.  Marsh,  had  been  three  of  the  directors  of  the 
Native  Iron  Ore  Company,  Limited,  and  money  being 
wanted  for  the  purposes  of  the  company,  they  on  the  7th  of 
August,  1874,  advanced,  for  the  use  of  the  company,  £800^ 
taking,  by  way  of  security  for  repayment,  a  debenture 
whereby  the  company  declared  themselves  bound,  and 
charged  the  ''undertaking,  and  all  sums  of  money  arising 
therefrom,  and  all  the  estate,  right,  title  and  interest  of  the 
company  therein,"  with  the  payment  of  £800  and  interest 
at  the  rate  of  10  per  cent.  The  company  was  ordered  to  j?e 
wound  up  in  the  court  of  the  Lord  Warden  of  the  Stanna- 
ries. The  Vice- Warden  made  an  order  declaring  that  this 
debenture  was  good  and  valid  against  the  general  creditors 
of  the  company ;  but  upon  a  renearing  he  discharged  this 
order,  on  the  ground  that,  though  the  debenture  was  regis- 
tered by  the  company,  the  register  merely  stated  the  dates, 
the  names,  and  tne  addresses  of  the  parties,  but  c6ntained 
no  description  of  property  charged  as  required  by  the  Com- 
panies Act,  1862  Q. 
*The  debenture  liolders  appealed.  [346 

Eddis,  Q.C.,  2MdL  Harnell^  foBthe  appellants:  This  de- 
benture is  registered,  and  any  creditor  who  examined  the 

(*)  26  (fc  26  Vict  c.  89,  s.  48 :  "  Every  or  persons  entitled  to  such  charge.  If  any 
limited  company  nniler  this  act  shall  keep  property  of  the  comimny  is  inort^a^tid 
a  register  of  all  mortgages  and  charges  or  charged  without  such  entry  as  aforesaid 
specifically  affecting  property  of  the  com-  being  made,  every  director,  manager,  or 
pany,  and  shall  enter  in  such  register,  In  other  officer  of  the  company  who  know- 
respect  of  each  mortgage  or  charge,  a  ingly  and  wilfully  authorizes  or  permits 
short  description  of  the  property  mort-  the  omission  of  such  entry  shall  incur  a 
gagfd  or  charged,  the  amount  of  charge  penalty  not  cxeeediii;;  lifly  pounds." 
created,  and  the  names  of  the  mortgagees 
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register  must  see  that  it  existed,  and  was  a  cliarge  on  the 
property  of  the  company ;  at  all  events  he  was  put  on  in- 
quiry, and  cannot  complain  of  having  been  deceived.  The 
directors  thought  this  a  sufficient  register,  and  so  it  is. 
In  Ex  parte  Valpy  &  Chaplin  (')  there  was  no  register  at  all. 
In  In  re  Wynn  Hall  Goal  Company  {*)  there  was  negligence. 
This  money  was  bona  fide  advanced,  and  it  will  be  a  great 
injustice  that  the  directors  should  lose  it  on  Account  of  an 
error  which  can  have  done  no  wrong  to  any  one.  The 
directors  may  be  liable  to  penalties  for  neglect,  but  the  mort- 
gage is  good. 

iV".  Lawrence^  for  the  official  liquidator. 

Mellish,  L.J.:  I  am  of  opinion  that  the  decision  of  the 
Vice-Warden  in  this  case  is  perfectly  right.  It  is  an  estab- 
lished rule  that  where  a  director  or  officer  of  a  limited  com- 
pany advances  money  on  the  security  of  a  debenture  or 
mortgage  of  the  company  and  omits  to  register  it  in  accord- 
ance with  the  act,  the  consequence  is  that  he  has  no  charge 
as  against  the  creditors.  The  point  was,  in  the  first  instance, 
so  decided  by  the  Vice-Chancellor  Malins  in  the  case  of  In 
re  Wynn  HallCoal  Company,  and  by  the  late  Master  of  the 
Rolls  in  Ex  parte  Valpy  &  Chaplin^  and  that  decision  w^as 
afterwards  affirmed  on  appeal.  The  rule  so  astablished 
is,  in  my  opinion,  foundea  on  a  perfectly  good  equitable 
principle. 

The  question  now  raised  is  whether  there  is  any  distinc- 
tion in  principle  between  not  registering  a  mortgage  at  all, 
and  registering  it,  but  omitting  the  essence  of  that  which 
the  act  intended  to  be  stated  on  the  register,  viz.,  a  descrip- 
tion of  the  property  intended  to  be  charged.  It  would  be 
absurd  to  make  such  a  distinction.  Indeed  the  omission  of 
347]  ^  statement  of  the  property  charged  would  *be  more 
calculated  to  deceive  than  an  omission  to  register  at  all. 
The  appeal  must  be  dismissed  with  costs. 

Bagoallay,  J. a.:  I  entirely  concur,  and  I  adopt  the  lan- 
uage  used  by  Lord  Justice  James  in  the  case  of  Ex  parte 
Talpy  &  Chaplin{^\  that '', every  one  standing  in  a  fiduciary 
position  towards  the  company  is  bound  to  see  that  the  com- 
panj^  obeys  the  directions  of  the  Legislature,  and  I  am  of 
opinion  that  the  failure  of  the  appellant  to  do  so  is  fatal 
to  his  case."  So  in  the  present  case  the  fluty  of  these 
directors  was  to  see  that  their  debenture  was  I'egistered  ac- 
cording to  the  provisions  of  thi  act,  which  are  strict,  dis- 
tinct, and  precise.    In  re  Wynn  Hall  Coal  Company  (')  was 

0)  Law  Rep.,  7  Ch.,  289.  (•)  Law  Rep.,  10  Eq.,  515. 
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an  exactly  similar  application,  and  it  was  decided  in  that 
case  that  the  debenture  holders  had  no  lien. 

In  the  case  of  the  Oeneral  South  American  Company  {') 
none  of  the  debenture  holders  were  directors.  There,  also, 
the  register  was  not  perfect ;  but  the  defect  was  held  not  to 
be  the  fault  of  the  debenture  holders,  but  of  the  directors, 
and  the  debenture  holders  established  their  charge. 

James,  L.J.,  concurred. 

Solicitors:  Saunders  <fe  Co.;  Gregory ^  Rowcliffes  &Co,^ 
agents  for  Hodge^  Hockin  &  Marrack^  Truro. 

(»)  Ante,  p.  887. 

When  it  is  the  daty  of  trustees  of  a  required  act  has  not  been  performed, 

corporation  to  do  an  act  in  order  to  re-  See  preceding  case  and  note  :  Bron- 

lieve  themselves  from  liability  or  to  son  v,  Dimock,  4  Hun,  614,  distinguish- 

render  certain  contracts  in  their  favor  ing  Bolen  v.   Crosby,   49  N.  Y.,  183 ; 

valid,   neither  a  trustee   nor  his  as-  Briggs  i?.  Easterly,  62  Barb.,  51  ;  East- 

signee  can  recover  upon  a  debt  where  the  erly  t).  Barber,  65  N.  Y. ,  252. 


[2  Chancery  Division,  848.] 
V.O.H.,  Nov.  4,  1876:    C.A.,  Feb.  2,  19  ;  March  17, 1876. 

*Wake  V.  Varah.  [348 

[1874     W.     288.] 
WiU — Construction — Survivor —  Other, 

A  testator  gave  the  residue  of  his  property  to  trustees,  on  trust  to  pay  and  divide 
the  income  equally  among  his  three  children,  during  their  respective  lives,  and  after 
the  death  of  each  child  the  elfkre  of  the  fund  to  the  income  of  which  the  deceased 
child  was  entitled  for  life  was  to  be  in  trustf  for  his  or  her  issue.  And  in  case,  and 
so  often  as,  any  of  the  three  children  should  die  without  leaving  issue,  the  share  to 
which  such  child  should  become  entitled  during  his  or  her  life,  as  well  originally  as 
by  survivorship  or  accruer,  was  to  be  in  trust  for  the  survivors  or  survivor  of  the 
children,  durine  their,  his  or  her  respective  life  or  lives,  and  in  equal  shares  if  more 
than  one.  Ana,  after  the  decease  of  each  such  survivor,  the  surviving  or  accruing 
share,  to  which  such  survivor  for  the  time  being  should  become  entitled  for  his  or 
her  life,  was  to  be  in  trust  for  his  or  her  issue.  And,  in  case  all  the  testator's  chil- 
dren  should  die  without  leaving  issue,  the  fund  was  to  be  in  trust  for  the  repre- 
sentatives of  the  survivor. 

After  the  death  of  the  testator  one  of  his  children  died  without  issue,  then  toother 
child  died  leaving  issue,  and,  lastly,  the  third  child  died  without  issue: 

Held,  that  the  issue  of  the  second  child,  though  she  was  not  the  survivor,  became 
entitled  on  the  death  of  the  third  to  the  whole  of  the  fund. 

Decision  of  Ilall,  V.C,  affirmed. 

Waite  V.  lAUlewoodi})  and  Badger  v.  Gregory  (^  followed. 

John  Woodhouse,  by  his  will,  dated  the  18th  of  July, 
1835,  devised  and  bequeathed  to  trustees  all  his  real  and 
personal  estate  not  previously  disposed  of,  upon  trust  to 

(>)  Uw  Rep.,  8  Ch.,  70.  (*)  Law  Rep.,  8  Eq.,  78. 
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permit  his  wife  to  live  in  his  house  during  her  life,  and  to 
pay  her  an  annuity  of  £100  during  her  life  ;  and  he  directed 
that  his  trustees  should  stand  possessed  of  the  residue  of 
the  income  of  his  said  property,  in  trust  from  time  to  time 
to  pay  and  divide  the  same  amongst  his  three*  children, 
Mary  Ann,  Ann,  and  WUliam  Woodhouse,  during  their 
respective  lives,  in  equal  shares ;  and  after  the  decease  of 
eacn  of  his  said  children  the  trustees  were  to  stand  seised 
and  possessed  of  the  share  of  his  said  proi)erty  of  which 
the  child  so  dying  should  become  entitled  to  the  income 
during  his  or  her  life  as  aforesaid,  in  trust  for  his,  her,  or 
349]  their  issue  as  therein  mentioned  ;  "  and  in  *case,  and 
so  often  as,  any  of  my  said  three  children  shall  die  without 
leaving  issue,  the  said  trustees  or  trustee  for  the  time  being 
shall  stand  seised  and  possessed  of  the  share  to  which  such 
child  for  the  time  being  dying  without  leaving  issue  as  afore- 
said shall  become  entitled  during  his  or  her  life,  as  well 
originally  under  the  trusts  aforesaid  as  by  survivorship  or 
accruer  under  this  present  clause,  in  trust  for  the  survivors 
or  survivor  of  my*  said  children  during  their,  his,  or  her 
respective  life  or  lives,  and  in  equal  shares  if  more  than  one ; 
and,  after  the  decease  of  each  of  such  survivors,  the  said 
trustees  or  trustee  for  the  time  being  shall  stand  seised  and 
possessed  of  the  surviving  or  accruing  share  of  my  said 
property  to  which  such  survivor  for  the  time  being  shall 
become  entitled  for  his  or  her  life  under  the  trusts  afore- 
said," in  trust  for  his  or  her  issue  as  therein  mentioned  ; 
**and  in  case  all  my  said  children  shall  die  without  leaving 
issue  as  aforesaid,  then  in  trust  for  the  heirs,,  executors,  ad- 
ministrators, and  assigns  of  the  survivor,  according  to  the 
nature  and  title  thereof  respectively." 

The  testator  died  on  the  5th  of  September,  1835.  His  wife 
and  his  three  children  survived  him. 

William  Woodhouse  died  on  the  14th  of  February,  1846, 
without  having  been  married.  The  testator's  widow  died  on 
the  6th  of  April,  1867.  The  testator's  daughter  Ann  mar- 
ried George  Varah,  and  she  died  on  the  7th  of  June,  1859. 
She  left  three  children,  George  Varah,  Arthur  Varah,  and 
Marianne  Varah,  who  all  attained  twenty -one,  and  were  de- 
fendants to  this  suit.  The  testator's  daughter  Mary  Ann 
married  William  Addy,  and  died  on  the  25th  of  March, 
1874,  without  having  had  any  issue.  William  Addy  had 
died  on  the  1st  of  July,  1864.  On  the  25th  of  September, 
1869,  Mary  Ann  Addy  assigned  her  share  in  the  residue  of 
the  testator's  estate  to  the  plaintiff,  Bernard  Wake. 

The  plaintiff  alleged  that  on  the  death  of  Mary  Ann  Addy 
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without  issue,  there  was  an  intestacy  as  regarded  one  moiety 
of  the  residue  of  the  testator's  estate ;  and  that  in  the  events 
which  had  happened  the  plaintiff  was  entitled  to  Mary  Ann 
Addy's  share  of  the  residue.  And  the  bill  prayed  for  a 
declaration  to  that  effect. 

The  case  was  argued  before  Vice-Chancellor  Hall,  on  the 
4th  of  November,  1875. 

*  Dickinson,  Q.C.,  W.  8.  Owen^  and  Charles  Oovld,  [350 
for  the  plaintiff. 

Eddis,  Q.C.,  CooJcsoUy  Q.C.,  Chapman  Barber,  and  T.  F. 
Kirhy,  for  the  defendants,  were  not  called  on. 

Hall,  V.C.  :  It  appears  to  me  that  the  moiety  in  question 
has  gone  over  under  the  trusts  of  this  will  in  favor  of  the 
issue  of  the  daughter  who  has  died  leaving  issue.  The  case 
seems  to  me  to  be  one  upon  the  frame  of  the  will  itself,  ma- 
terially aided  bv  the  gift  over.  There  must  be  a  construc- 
tion put  upon  the  will  which  will  give  effect  to  what  I  think 
is  the  manifest  intention  of  the  testator,  that  the  whole  of 
this  fund  should,  if  there  should  be  only  one  of  the  thre^ 
children  who  should  have  issue,  go  to  the  issue  of  that  one. 
It  is  not  upon  any  technical  reading  of  the  word  "survivor" 
as  intended  to  mean  ''other,"  but  it  is  upon  the  whole  con- 
struction of  the  instrument  that  I  decide.  So  far  as  author- 
ity can  determine  a  case  of  this  kind,  I  take  leave  to  say 
that  I  decide  the  case  on  the  view  of  the  whole  will,  and  to 
my  mind  the  use  of  the  word  "survivor"  in  a  will  of  this 
kind  is  to  be  quite  explained,  and  accounted  for,  and  justi- 
fied, if  I  may  say  so,  by  the  fact  that  the  persons  who  were 
to  take  under  the  gift  over  were  to  take  only  for  life,  and 
then  the  fund  was  to  go  to  the  children.  Hence  the  use  of 
the  word  "survivor,"  because  that  is  descriptive,  and  ac- 
cords with  the  kind  of  estate  which  is  to  be  taken  by  those 
persons  who  are  only  to  take  for  life.  That  construction  is 
placed  beyond  all  reasonable  doubt,  to  my  mind,  by  the 
gift  over.  The  general  observation  in  argument  was,  that  it 
was  very  unreasonable  to  suppose  that  the  children  were 
intended  to  take  only  if  their  parent,  who  was  merely  to  be 
tenant  for  life,  should  take.  K  may  be  that  that  would  not 
suffice,  as  has  been  said  in  some  cases.  But  then  you  have, 
in  addition  to  that,  in  this  particular  case,  the  gift  over, 
which  cannot  take  effect  in  the  event  which  has  happened. 
The  plaintiff's  argument  is  that  the  will  is  incomplete,  and 
that  it  is  a  case  of  intestacy.  The  court  does  not  lean  to 
that  construction.  On  the  contrary,  it  leans  to  the  con- 
struction which  makes  the  disposition  completely  perfect,  to 
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the  construction  which  provides  in  a  sensible  and  reasonable 
351]  way  for  the  persons  who  are  ^undoubtedly  the  ob- 
ject of  the  testator's  bounty,  particularly  in  the  case  of  a 
parent  wlio  is  making  provision  for  his  children  and  their 
issue.  Those  consiaerations  prevailed  in  the  case  before 
Lord  Selborne,  where  all  the  authorities  were  considered — I 
mean  Watte  v.  Littlewood  (').  In  that  case  there  was  a  pro- 
vision made  for  children,  which  is,  in  substance,  not  dis- 
tinguishable from  the  present.  In  that  case  the  word 
''survivors"  was  used.  "Survivors"  only  were  to  take 
for  life,  and  then  the  property  was  to  go  to  the  children. 
There  was  in  that  case  a  gift  over,  as  in  the  present,  in  case 
of  all  the  children  leaving  no  issue.  I  do  not  think  it  neces- 
sary to  occupy  time  in  going  through  the  judgment,  which 
expresses  wnat  t  have  endeavorea  to  explain,  though  in 
much  better  language. 

Therefore  I  hold  that  to  be  the  true  construction  of  this 
will.  I  might  have  referred  to  other  cases,  but  I  do  not 
think  it  necessary  to  do  so. 

From  this  decision  the  plaintiff  appealed,  and  the  appeal 
came  on  to  be  heard  before  the  Court  of  Appeal  on  the  2d 
and  19th  of  Februarv,  1876. 

Dickinson^  Q.C.,  W,  8.  Owen^  and  Charles  GovM^  for  the 
plain tiJBf :  The  scheme  of  the  gift  is  to  provide  for  a  series 
of  survivorships.  Down  to  the  ultimate  gift  over  there  is 
nothing  to  show  that  the  word  "survivor"  is  to  be  under- 
stood m  any  other  than  its  ordinary  sense,  and  the  gift 
over  is  not  of  itself  sufficient  to  alter  that  meaning. 
Waite  V.  Littlewood  and  Badger  v.  Gregory  (")  are  distin- 
guishable. 

[They  also  ci4:ed  Leeming  v.  Sherratt  (*) ;  In  re  OorhetVs 
Trusts^) ;   Winterton  v.  Orawfurd  (').] 

Cookson^  Q.C.,  and  T,  F,  Klrhy^  for  two  of  the  children 
of  Ann  Varah :  On  the  face  of  the  will  there  is  an  inaccu- 
racy in  the  use  of  the  word  "survivors  or  survivor"  when 
3521]  dealing  with  an  accrued  share.  *As  there  were  only 
three  childi*en  of  the  testator,  there  could  not  be  more  than 
two  of  them  who  could  have  accrued  shares.  The  object  of 
the  testator  was  to  provide  for  the  families  of  his  .three 
children  ;  if  the  stirps  survives,  the  idea  of  outliving  is  sat- 
isfied. What  maybe  called  the  "stirpical"  construction 
ought  to  be  adopted. 

(»)  Law  Rep.,  8  Ch..  70.  (*)  Joh.,  591. 

(«)  Law  Rep.,  8  Eq.,  78.  (»)  1  Russ.  «fe  My.,  407. 

(8)  2  Hare,  14. 
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[They  referred  to  Hurry  v.  Morgan  (') ;  Milsom  v. 
Awdry(^) ;  In  re  Arnold's  Trusts  (')•] 

Eddls^  Q.C.,  and  Chapman  Barter^  for  the  other  child  of 
Ann  Varah:  If  ''survivor"  is  read  "other"  everything  is 
made  clear. 

[They  cited  In  re  Tharp's  Estate  (^)\  Doe  v.  Waine- 
Wright  {^).] 

Oouldy  in  reply,  cited  Dorin  v.  Dorin  (•). 


Mar.  17.  BAOGAtLAY,  J. A.:  The  testator  in  this  cause, 
by  his  will  dated  the  18th  of  July,  1835,  made  certain  dis- 
positions of  his  residuary  real  ana  personal  estate  in  favor 
of  his  three  children  and  their  issue  ;  and  the  question  in- 
volved in  the  present  appeal  is,  whether,  according  to  the 
true*  construction  of  the  will,  and  in  the  event  which  has 
happened  of  the  longest  liver  of  the  three  children  dying 
without  issue,  there  is  an  intestacy  as  regards  that  portion 
of  the  corpus  of  the  testator's  estate,  to  the  income  of  which 
that  child'  was  entitled  for  life ;  or,  whether  the  same  is 
effectually  disposed  of  by  the  will  in  favor  of  the  children 
of  the  testator  s  daughter  Ann,  who  was  his  only  child  that 
left  issue. 

The  appellant,  who  is  the  plaintiff  in  the  cause,  contends 
that  a  literal  interpretation  ought  to  be  put  upon  the  words 
*' survivors"  and  "survivor"  where  they  occur  in  the  will, 
and  that,  it  such  interpretation  be  adopted,  the  event  which 
has  happened  is  not  provided  for  by  the  testator,  and  that 
there  is  consequently  an  intestacy. 

*The  respondents,  on  the  other  hand,  insist  that  it  [353 
is  evident  from  the  portion  of  the  will  in  which  these  words 
occur  that  they  were  not  used  by  the  testator  in  their  literal 
sense,  and  that,  inasmuch  as  the  intention  of  the  testator 
can  be  ascertained  with  reasonable  certainty  from  an  exam- 
ination of  the  whole  will,  a  modified  or  qualified  interpreta- 
tion should  be  put  upon  the  language  used  by  him  so  as  to 
give  effect  to  that  intention. 

The  decision  of  the  Vice-Chancellor  was  in  favor  of  the 
respondents,  and  from  that  decision  the  present  appeal  is 
brought. 

I  think  that  the  principle  applicable  to  questions  of  this 
kind  was  accurately  stated  by  liord  Hatheney,  when  Vice- 

(»)  Law  Rep..  8  Eq.,.162.  (<)  1  D.  J.  A  S..  468. 

(*)  6  Ves.,  466.  (»)  6  T.  R.,  427. 

(»)  Law  R«p.,  10  Eq.,  262.  (•)  Law  Rep.,  7  H.  L.,  668. 

16  Eng.  Rep.  99 
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Chancellor,  in  In  re  CorhetCs  Trusts  {^\  in  which  the  ques- 
tion was  whether  the  word  "survivor^'  should  be  read  as 
'*  other,"  and  in  which  he  expressed  himself  as  follows  (*) : 
''lam  bound  to  say  that  the  later  authorities  lean  more 
strongly  than  the  earlier  ones  to  the  strict  construction  of 
words ;  although  in  cases  where  it  is  necessary  to  do  so  iu 
order  to  render  a  will  intelligible,  or  where  a  clear  and  neces- 
sary inference  can  be  drawn  from  the  terms  of  the  will,  the 
court  will  not  hesitate  to  construe  the  words  '  survivors  or 
survivor'  as  'others  or  other.'  "  What,  then,  is  the  proper 
construction  to  be  put  upon  the  testator's  will  in  the  present 
case  ?  The  testator,  after  giving  the  income  of  his  residuary 
estate  to  his  three  children,  William,  Ann,  and  Mary  Ann, 
in  equal  shares  during  their  respective  lives,  directs  that, 
upon  the  decease  of  each,  the  share  of  his  property,  to  the 
income  of  which  such  child  shall  have  been  entitled  for  life, 
shall  be  held  in  trust  for  his  or  her  children  or  more  remote 
issue.  Upon  this  it  may  be  observed  that  the  testator's 
three  children  and  their  issue  were  the  primary  objects  of 
his  bounty,  and  I  think  it  a  fair  inference  that  he  intended 
that  there  should  be  equality  as  between  the  three  stirpes, 
and  that  as  regards  each  stirps  there  should  be  a  life  estate, 
followed  by  a  distribution  of  capital  amongst  the  issue  of 
the  tenant  for  life.  Had  any  one  or  more  of  his  children 
predeceased  the  testator,  their  issue,  if  any,  would  have  been 
entitled,  notwithstanding  the  failure  of  the  life  estate. 

The  testator,  having  thus  provided  for  the  event  of  each 
of  his  children  leaving  issue,  proceeds  next  to  provide  for 
354]  the  event  of  *any  one  or  more  of  them  dying  without 
leaving  issue;  and  it  is  upon  the  construction  to  be  put 
upon  these  provisions  that  the  arguments  before  us  have 
cniefly  turned.  The  testator  directs  that,  on  the  death  of 
any  of  his  children  without  leaving  issue,  the  survivors  or 
survivor  of  them  shall  receive,  during  their,  his,  or  her 
lives  or  life,  the  income  of  the  share  to  which  the  de- 
ceased child  was  entitled  for  life ;  and  that,  after  the  de- 
cease of  each  such  survivor,  the  corpus  of  the  surviving 
or  accruing  share,  to  the  income  of  which  such  survivor 
shall  so  become  entitled  for  life,  shall  be  held  in  trust  for 
his  or  her  issue. 

Now,  as  regards  the  estate  for  life,  which  is  thus  given  in 
an  accruing  share,  it  is  immaterial  whether  the  words  ''  sur- 
vivors or  survivor"  are  literally  interpreted,  or  read  as 
"  others  or  other,"  since  no  child  of  the  testator  could  take 
a  life  estate  in  an  accruing  share  unless  he  or  she  surviWd 

(>)  Joh.,  591.  («)  Joh.,596. 
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the  child  whose  death  occasioned  the  accretion ;  but,  when 
we  come  to  the  gift  to  the  issue,  which  is  to  take  effect  upon 
the  determination  of  the  life  estate,  we  at  once  perceive  that, 
if  the  literal  interpretation  be  adopted,  the  title  of  the  issue 
of  a  deceased  child  to  participate  in  any  benefit  from  an 
accrued  share  is  made  to  depend  upon  the  accident  of  their 
parent  surviving  the  brother  or  sister  whose  share  is  ^iven 
over ;  a  provision  of  a  most  capricious  character,  and  entirely 
inconsistent  with  the  intention  of  the  testator,  as  indicated 
by  the  original  gift. 

But  the  adoption  of  the  literal  interpretation  would  not 
only  lead  to  tne  capricious  and  unsatisfactory  result  to 
which  I  have  just  alluded,  but  would  have  resulted  in  an  in- 
testacy in  several  not  only  possible  but  probable  events,  in- 
cluding that  which  has  actually  occurred. 

Now  what  has  occurred  is  this :  William,  the  child  who 
first  died,  did  not  leave  issue ;  Ann,  who  died  next,  left 
issue ;  and  Mary  Ann,  who  died  last,  left  no  issue.  Upon 
the  death  of  Mary  Ann,  if  the  literal  interpretation  be 
adopted,  there  was,  so  far  as  the  provisions  to  which  I  have 
as  yet  referred  are  concerned,  an  intestacy  as  regards  the 
corpus,  not  only  of  her  original  share,  but  of  the  moiety  of 
William's  share  to  which  she  succeeded  for  life  on  his  death 
without  issue. 

But  neither  the  consideration  that  a  literal  interpretation 
of  the  *language  used  would  lead  to  intestacy  m  [355 
particular  events,  nor  the  consideration  that  such  an  inter- 
pretation would  lead  to  a  construction  which,  if  really  in- 
tended by  the  testator,  would  have  been  capricious,  would 
justify  the  court  in  attributing  to  the  language  used  by  the 
testator  other  than  its  literal  interpretation,  unless  satisfied, 
upon  a  consideration  of  the  whole  contents  of  the  will,  not 
onlv  that  the  language  used  was  insufficient  to  effect  his 
full  intention,  but  that  the  will  itself  afforded  sufficient  evi- 
dence of  what  his  intention  was.  Now  the  provisions,  the 
effect  of  which  I  am  now  considering,  are  introduced  by 
the  words,  ''In  case  and  so  often  as  any  of  my  said  three 
children  shall  die  without  leaving  issue,"  thus  indicating 
the  intention  of  the  testator  to  provide  for  the  death  of 
the  longest  liver  of  his  three  children,  as  well  as  for  the 
deaths  of  the  two  who  should  previously  die.  But,  if  the 
words  ''survivors  or  suivivor''  receive  their  literal  inter- 
pretation, the  death  without  issue  of  the  longest  liver  is 
clearly  unprovided  for,  inasmuch  as  on  the  death  of  the 
longest  liver  there  can  be  no  survivor.  It  is  apparent,  then, 
from  these  provisions  alone,  that  the  testator  nas  not  used 
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language  adequate  to  provide  for  all  the  events  for  which 
he  has  expressed  his  intention  to  provide;  but,  though 
we  may  surmise  in  what  way  the  testator  would  liave  sup- 
plied the  deficiency,  had  his  attention  been  directed  to  it, 
these  provisions  afford  no  clear  evidence  as  to  what  his  in- 
tentions were. 

But  the  next  provision  in  the  will  supplies  the  necessary 
clue.  It  is  as  follows  :  "And,  in  case  all  my  said  children 
shall  die  without  leaving  issue  as  aforesaid,  then  in  trust 
for  the  heirs,  executors,  administrators,  and  assigns  of  the 
survivor."  Prom  this  it  is  evident,  not  only  that  the  testa- 
tor intended  to  provide,  and  considered  that  he  had  pro- 
vided, in  the  previous  portions  of  his  will  for  all  possible 
events  in  which  any  of  his  children  might  have  sued,  but 
also  that  it  was  his  intention,  if  there  was  any  such  issue, 
whether  of  one  child  or  more,  that  that  issue  should  become 
entitled  to  his  property. 

If  the  clauses  in  the  will  which  have  given  rise  to  the 
questions  in  this  cause  had  been  omitted,  and  this  conclud- 
ing clause  had  followed  immediately  after  the  original  gift 
356]  to  the  children  and  *their  issue,  there  could  not  have 
been  any  doubt  but  that  cross  limitations  should  be  implied 
between  the  testator's  children  and  their  respective  issue. 
The  judgment  of  Lord  Justice  Knight  Bruce  in  Re  TJiarp's 
Estate  (*)  was  to  this  effect,  and  the  case  of  Doe  v.  Waine- 
Wright  {^)  shows  that  a  similar  rule  of  construction  was 
adopted  at  an  early  period  in  reference  to  a  deed. 

If  this  be  so,  can  the  fact  that  the  provisions  to  which 
allusion  has  been  made  are  interposed  between  the  original 

fif t  and  the  gift  over,  make  any  difference  ?  I  think  not. 
hese  provisions,  insufficient  as  they  are  to  effect  the  testa- 
tor's full  intention,  not  only  do  not  contain  anything  incon- 
sistent with  an  implication  of  cross  limitations,  but,  on  the 
contrary,  so  far  as  they  go,  they  give  effect  to  them. 

Upon  the  whole,  I  am  of  opinion  that,  according  to  the 
true  construction  of  the  testator's  will,  the  share,  as  well 
accrued  (if  any)  as  original,  of  any  child  who  should  die 
without  leaving  issue,  was  to  go  over  to  the  other  children 
and  their  issue  per  stirpes^  and  to  be  enjoyed  by  them  in 
the  same  course  of  devolution  as  their  original  shares. 

The  practical  result  is,  that  the  children  of  the  testator's 
daughter  Ann,  or  those  who  claim  through  them,  became 
entitled  upon  the  death  of  Mary  Ann  to  the  fund  of  which 
Mary  Ann  was  entitled  to  the  income  for  life. 

This  was  the  view  taken  by  the  Vice-Chancellor,  who,  in 

(>)  1  D.  J.  <fe  S.,  458.  O  6  T.  R.,  427. 
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the  course  of  his  judgment,  referred  to  the  case  of  Waite  v. 
LUil€Wood{'),  and  expressed  his  concurrence  in  what  was 
said  in  that  case  by  Lord  Selborne. 

As  Waite  v.  Littlewood  has  been  particularly  referred  to 
in  the  course  of  the  arguments,  I  need  no  allude  to  it  fur- 
tlier  than  to  say,  that  1  am  unable  to  distinguish  in  princi- 
ple the  present  case  from  it,  and  that  I  should  have  been 
quite  content  to  rest  my  decision  upon  its  authority,  had 
we  not  been  pressed  by  an  argument  based  upon  the  par- 
ticular phraseology  adopted  in  the  will  which  we  have  had 
under  consideration. 

The  appeal  should,  in  my  opinion,  be  dismissed  with 
costs.  ' 

*  J  AMES,  L.  J. :  I  agree  with  the  judgment  just  pro-  [357 
nounced. 

It  was  conceded  in  the  argument  for  the  appellant  be- 
fore us,  that  it  was  necessary,  in  order  to  support  his  con- 
tention, either  to  overrule  the  case  decided  by  Lord  Selborne, 
or  to  distinguish  it.  It  would  not  be  right  to  overrule  the 
decision  of  a  court  of  co-ordinate  jurisdiction,  unless  we 
were  very  clearly  satisfied  that  it  was  wrong ;  and^it  would 
lead  to  endless  confusion  and  interminable  litigation  if  the 
courts  were  to  make  or  find  minute  differences  in  the  lan- 
guage of  instruments  for  the  purpose  of  escaping  from  the 
authority  or  apparent  authority  of  previous  decisions. 
With  respect  to  wills  in  particular,  it  is  far  better  to  have 
settled  rules  which  will  enable  the  members  of  familes  to 
know  what  the  law  gives  them,  than  that  every  variation  of 
language  used  by  a  testator,  or  his  lawyer,  should  entail 
on  family  after  family  the  costs,  the  heartburning  and 
misery  oi  litigation.  To  my  mind  it  is  absolutely  impossi- 
ble to  make  anv  distinction  between  the  case  before  Lord 
Selborne  and  the  present  case,  except  that  the  ultimate  gift 
here  is  expressed  to  be  to  the  survivor*  s  heirs,  executors, 
administrators,  and  assigns. 

I  am  unable  to  attach  any  weight  to  that  distinction  as 
affecting  the  construction  oi  the  previous  parts  of  the  will. 
If  it  had  been  to  the  next  of  kin,  or  to  a  stranger,  or  to  a 
cliarity,  the  effect  would  have  been,  in  my  view,  exactly 
the  same.  In  each  case  it  shows  the  testator's  intention  to 
make  a  complete  disposition  of  his  property,  extending  to 
the  contingency  of  the  primary  objects  of  his  bounty,  his 
own  descendants,  having  all  disappeared,  and  in  each  case 
it  shows  that,  in  his  own  view  of  his  previous  dispositions, 
he  had  left  only  that  contingency  to  be  provided  lor.     The 

(<)  Law  Rep.,  8  Ch.,  70. 
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fact  that  the  ultimate  gift  is  to  the  survivor  does  not  enable 
us  to  imply,  or  even  to  guess,  that  the  word  "survivor," 
as  previously  used  by  him,  was  to  receive  a  more  literal 
meaning  than  it  had  received  when  used  bv  other  testators. 
He  was  providing  for  his  children  and  their  descendants, 
and  if,  on  the  death  of  his  last  child,  there  should  be  no 
descendant,  it  was  about  as  reasonable  and  sensible  a  thing 
as  a  man  could  do  to  give  the  full  disposition  of  the  prop- 
erty to  the  last  child.  The  only  object  for  cutting  down  a 
child  to  a  life  estate  was  to  benefit  the  other  children,  and 
358]  to  benefit  the  ^grandchildren,  and,  given  the  case 
(which  might  well  have  happend)  of  no  child  having  left  a 
child,  then  the  fund  and  estate  would  be  very  naturally 
allowed  to  remain  at  the  disposition  of  the  child  to  whom 
the  actual  possession  and  enjoyment  of  it  had  happened  to 
survive.  I  adhere  to  my  decision,  as  Vice-Chancellor,  in 
Badger  v.  Oregory  (*) ;  1  entirely  concur  in  the  judgment 
of  Lord  Selborne ;  but  I  desire  emphatically  to  base  my 
decision  on  the  paramount  importance  of  maintaining  un- 
shaken decisions  which  may  be  so  beneficial  in  preventing 
disputes  »nd  litigation.  Whether  there  ever  was  in  the 
earlier  cases  a  too  lax  interpretation  of  the  word  "  survivor" 
is,  in  my  opinion,  a  matter  of  no  consequence.  A  whole 
category  of  cases  has  now  settled  that  "survivor"  may  be 
read  "other"  or  "surviving  ^^/rp^,"  and  has  settled  with 
reasonable  clearness  under  what  circumstances  it  may  be 
so  read,  and  no  plain  man,  not  a  lawyer,  would  have  had 
the  slightest  doubt  in  any  of  those  cases  that  the  real  inten- 
tion of  the  testator  was  effectuated  thereby. 

Cleasby,  JB.:  I  entirely  agree  in  the  judgments,  and  I 
only  wish  to  add  the  following  observations : 

It  appears  to  me  that  the  whole  o!  that  part  of  the  will 
which  has  been  referred  to  is  properly  read  as  one  disposi- 
tion of  property  in  favor  of  the  three  children  and  their 
issue,  with  benefit  of  survivorship  when  any  one  of  them 
dies  without  issue,  and  that  the  nnal  clause  is  the  appro- 
priate termination  of  such  a  disposition,  expressing  the  testa- 
tor's  intention  by  what  he  was  doing  to  benefit  his  thi-ee 
children  and  their  issue,  and  no  one  else. 

I  quite  agree  with  the  argument  of  the  learned  counsel 
for  the  appellant,  that  it  w^ould  be  impossible,  by  the  opera- 
tion of  the  final  clause  taken  by  itself,  to  raise  any  estate 
by  implication  in  the  issue.  But  that  clause  sufficiently 
shows  that  the  testator  had  in  his  mind  the  existence  of  the 
issue  of  any  child  at  the  death  of  the  longest  liver  as  a  fact 

(«)  Law  Rep.,  8  Eq.,  78. 
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whicli  would  prewnt  the  disposition  from  taking  effect. 
For  he  does  not  say,  in  case  the  survivor  dies  without  leav- 
ing issue,  but  in  case  all  my  children  shall  die  without  leav- 
ing issue.  Thus  the  testator  clearly  recognizes  the  status 
*or  claim  of  the  issue  of  a  child  who  has  died  before  [359 
the  survivor. 

We  must  read  this  in  connection  with  the  previous  limita- 
tion of  the  accruing  share  to  the  issue  of  children,  and  we 
have,  I  think,  a  sufficiently  clear  expression  of  the  inten- 
tion of  the  testator,  that  the  issue  should  not  take  an  inter- 
est contingent  upon  the  parent  surviving ;  but  that  the 
contingency  of  survivorship  applies  to  the  estate  for  life  of 
the  parent.  The  contingency  is  found  in  the  use  of  the 
word  *' survivor,"  and  the  real  intention  would  be  properly 
expressed  by  saying,  that,  if  one  of  the  children  died  with- 
out leaving  issue,  his  or  her  share  should  go  to  the  remain- 
ing child  or  children  for  life,  if  they  survived,  and  afterwards 
to  their  issue. 

I  think  the  case  is  decided  by  that  of  Waite  v.  Little- 
wood  (*),  and  I  think  the  language  of  the  will  in  the  present 
case  is  stronger  than  it  was  in  that  case  in  favor  of  the  con- 
struction adopted,  because  here  there  is  a  clearer  intention 
to  benefit  the  children  and  their  issue,  and  no  one  else.  I 
also  prefer  resting  the  conclusion  upon  grounds  similar  to 
those  stated  by  Lord  Selbome  in  that  case,  rather  than 
adopting  any  canon  of  construction  by  reading  one  word  to 
signify  another. 

Solicitors  for  appellant :  Dohinson^  Oeare  &  Son. 

Solicitors  for  respondents :  Pitman  &  Lane,  agents  for 
Fretson  &  Son^  Sheffield  ;  Bell,  Brodrick  &  Or  ay,  agents 
for  Rodgers^  Thomas,  Swift  &  Ashington,  Sheffietd. 

(»)  Law  Rep.,  8  Ch.,  70. 


[2  Chancery  Diviaion,  862.] 
M.R.,  AprU  1,  1876. 

*In  re  Jones'  Will.  [362 

Marrioffe  SeUlemenl — CovenatU  to  settle  after-acquired  Property —  Vetted  Reversionary 

Interest, 

By  a  marriage  settlement  the  intended  husband  and  wife  severally  eovenanteil  with 
the  trustees  that  all  the  real  and  personal  property  (if  any)  not  thereinbefore  settled, 
to  which  the  wife,  or  the  husband  in  her  right,  "  shall  at  any  time  or  times  during 
the  said  intended  coverture  become  beneficially  entitled  in  jwaaession  or  reversion, 
or  in  any  manner  wliatevor,  deriva!)le  directly  or  indirectly  from  "  J.,  should  be 
settled  as  therein  mentioned.     At  the  date  of  tlie  settlement  and  of  the  marriage  the 
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wife  was  entitled  to  ft  fond  beqaeathed  by  J.,  subject  to  the  life  interest  of  a  person 
who  outlived  the  wife : 

Held,  that  the  fund  was  not  subject  to  the  covenant. 

In  re  VianVe  Settlement  Trusts  {})  not  followed. 

Petition.  Mary  Jones,  widow,  by  her  will  dated  the 
19th  of  May,  1842,  bequeathed  a  sum  of  cash  and  a  sum  of 
consols  to  John  Jones,  Thomas  Burlton,  and  Charles  Thomas 
Fearnley  (whom  she  appointed  executors  of  her  will),  upon 
trust  for  her  daughter,  Sophia  Fearnley,  for  her  life,  and 
after  her  death,  in  case  there  should  be  no  child  of  Sophia 
Fearnley  (which  event  happened),  for  all  other  the  testa- 
trix's children  who  might  be  then  living,  and  the  issue 
of  any  child  then  dead  leaving  issue,  such  children  and 
issue  to  take  as  tenants  in  common,  but  so,  nevertheless, 
that  the  issue  of  any  deceased  child  should  take  their  pa- 
rent's share. 

The  testatrix  died  in  July,  1842,  leaving  three  children, 
one  of  whom,  Emma  Eliza  Fearnley,  married  Michael  Tun- 
nacliffe,  and  died  in  the  lifetime  of  Sophia  Fearnley,  leav- 
363]  ing  an  only  child,  *Florence  Hary,  who  in  August, 
1869,  became  the  wife  of  the  petitioner,  Charles  Harding 
Dimont. 

By  the  settlement  on  the  marriage  it  was  declared  that 
Charles  Thomas  Fearnley  and  Randall  Glvnes  should  stand 
possessed  ot  certain  interests  to  w^hich  ^Irs.  Dimont  was 
entitled  under  the  will  of  Mary  Jones  (not  including  any 
interest  in.the  sums  thereby  bequeathed  in  trust  for  Sophia 
Fearnley  for  life)  upon  certain  trusts  for  the  benelit  of  Mrs. 
Dimont  and  her  husband  and  children.  The  settlement  con- 
tinued : 

'*  And  this  indenture  further  witnesseth,  that  in  pursuance 
of  the  agreement  in  that  behalf,  and  in  consideration  of  the 
said  intended  marriage,  each  of  them  the  said  Charles 
Harding  Dimont  and  Florence  Mary  Tunnacliffe  doth  hereby 
for  himself  and  herself,  and  his  and  her  heirs,  executors 
and  administrators,  covenant  with  the  said  Charles  Thomas 
Fearnley  and  Randall  GUynes,  their  executors  and  admin- 
istrators, that  if  the  said  intended  marriage  shall  take 
place,  all  the  real  and  personal  property  (if  any)  not  herein- 
before settled  to  which  the  said  Florence  Mary  Tunnacliffe, 
or  the  said  Charles  Harding  Dimont  in  her  right,  shall  at 
any  time  or  times  during  the  said  coverture  become  bene- 
ficially entitled  in  possession  or  reversion,  or  in  any  manner 
whatever,  derivable  directly  or  indirectly  from  the  said  Mary 
Jones,  deceased,  or  which  shall  have  at  any  time  passed  to 

(')  Law  Rep.,  18  Eq.,  436. 
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any  person  or  persons  under  her  will  (except  furniture, 
iewelry,  and  household  stuff,  which  it  is  declared  shall  be- 
long to  the  said  Florence  Mary  Tunnaclifle  for  her  sole  and 
separate  use),  shall,  as  soon  as  circumstances  will  permit, 
and  at  the  cost  of  the  trust  estate,  be  assured  and  transferred 
unto,  or  otherwise  vested  in  the  trustees  or  trustee  for  the 
time  being  of  these  presents,  upon  trust  to  sell  and  convert 
the  same  into  money,  and  to  stand  possessed  thereof  and  of 
the  proceeds  of  any  such  sale  and  conversion  upon  the  same 
trusts  as  are  herein  declared." 

Mrs.  Dimont  died  in  May,  1874,  having  by  her  will,  dated 
the  24th  of  January,  1871,  devised  and  bequeathed  all  her 
real  and  personal  estate  to  the  petitioner,  whom  she  ap- 

{)ointed  sole  executor  of  her  will,  and  he  afterwards  obtained 
etters  of  administration  with  the  will  annexed  to  her  estate. 
She  left  one  child  only,  namely,  the  respondent  Charles 
Tunnacliflfe  Dimont,  an  infant. 

*Sophia  Peamley  did  not  die  until  the  6th  of  June,  [364 
1875,  so  that  the  one-third  share  of  the  fund  to  which  Mrs. 
Dimont  was  entitled  as  the  only  child  of  Mrs.  Tunnacliffe 
did  not  fall  into  possession  during  the  coverture. 

A  question  being  raised  as  to  whether  Mrs.  Dimont' s  share 
was  bound  by  the  covenant  in  her  marriage  settlement,  the 
trustees  of  Mary  Jones'  will  paid  £431,  the  amount  of  the 
share  after  deducting  their  costs,  charges,  and  expenses,  into 
court  under  the  Trustee  Relief  Act. 

B.  B,  Rogers^  in  support  of  the  petition :  I  submit  that 
the  share  is  pavable  to  the  petitioner  as  legal  personal  rep- 
resentative of  his  wife.  During  the  coverture  she  did  not 
become  entitled  in  possession  to  it,  nor  can  it  be  said  that 
she,  or  the  petitioner  in  her  right,  became  entitled  to  it  in 
reversion,  for  she  was  already  entitled  in  reversion  before 
the  coverture.  It  is  clear  on  the  authorities  that  the  words 
"become  entitled"  are  words  of  futurity:  In  re  Pedder^s 
Settlement  Trusts  (*) ;  Archer  v.  Kelly  (') ;  In  re  Browii^s 
Willi*);  In  re  Clinton's  Trust {*). 

Freeman^  tor  the  respondent,  Charles  Tunnacliflfe  Dimont : 
This  case  cannot  be  distinguished  from  the  most  recent  case 
on  the  subject,  In  re  VianVs  Settlement  Trusts  ('),  in  which 
Vice-Chancellor  Bacon  held  that  at  the  moment  the  priest's 
benediction  was  pronounced  on  the  marriage,  the  husband 
"  became  entitled  during  the  coverture  "  to  that  which  was 
the  wife's  before. 

(»)  Uw  Rep.,  10  Eq.,  685.  (<)  Law  Rep.,  13  Kq,  295. 

(2)  9  I>r.  A  Sill.,  ;{(Ml.  (»)  Law  Hep.,  18  Eq.,  ISB. 

(»)  Law  Rep.,  7  Eq.,281. 

16  Eno.  Rep.  100 
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Cree^  for  the  trustees  of  the  will. 

Jessel,  M.R.:  I  must  add  one  more  decision  to  the  nu- 
merous decisions  on  this  question. 

I  regret  that  a  point  which  in  the  case  of  In  re  Pedders 
Settlement  Trusts  was  said  by  the  judge  to  be  virtually  de- 
365]  cided  by  ^authority,  should  again  have  become  open 
to  discussion  in  consequence  of  the'  decision  of  Vice-Clian- 
cellor  Bacon.  The  covenant  provides  that  any  property 
shall  be  settled  to  which  the  wife,  or  her  husband  in  her 
right,  should  at  any  time  or  times  during  the  coverture  be- 
come beneficially  entitled  in  possession  or  reversion,  or  in 
any  Planner  whatever,  derivable  directly  or  indirectlv  from 
a  particular  source.  Inasmuch  as  the  tenant  for  lite  out- 
lived the  wife,  it  is  clear  that  she  did  not,  nor  did  her  hus- 
band in  her  right,  during  the  coverture  become  entitled  in 
possession  to  a  fund  which  was  hers  in  reversion  bejfore  the 
marriage  took  place.  It  is  equally  clear  that  the  husband, 
during  the  coverture,  did  not  become  entitled  in  right  of  his 
wife.  His  title  accrued,  not  during  the  coverture,  but  after- 
wards, when  he  took  out  administration  to  his  wife's  estate. 
The  sort  of.  inchoate  title  that  he  had  during  the  coverture, 
depending  on  the  possibility  of  the  property  falling  into 
possession  during  the  coverture,  really  amounts  to  no  title 
at  all.  Property  such  as  this  is  not  property  to  which  the 
husband  or  the  wife  ''  became  entitled  during  the  coverture." 
This  was  settled,  until  the  case  of  In  re  InanVs  Settlement 
Trusts  ('),  which  is  quite  the  other  way.  With  the  greatest 
respect  to  the  learned  Vice-Chancellor,  I  must  decline  to  fol- 
low that  case.  I  hold  that  the  fund  is  not  subject  to  the 
covenant. 

Solicitors  :  O.  A.  Hall^  agent  for  A.  W.  Knotty  Worcester; 


dree. 


O  Law  Rep,,  18  Eq.,  436. 


[2  Chancery  Division,  378.]  ^ 

"^  V.C.M,,  March  21,  1876. 

378]  *Reiner  v.  Marquis  of  Salisbury. 

[1876     R,     130.] 
Bill  for  Discovery — Claim  to  property  in  India — Improper  Tribunal — Demurrer, 
The  plaintiff  filed  a  bill  of  discovery  to  obtain  inspection  of  documents  in  the 

defendant's  possession  in  England,  in  aid  of  proceedings  about  to  be  taken  for  the 

recovery  of  land  in  India : 

Held,  that  the  property  claimed  being  in  India,  and  the  defendant  being  capable 

of  being  sued  in  India,  an  English  court  was  not  the  proper  tribunal  to  decide  u|>on 

the  {tlaintiff  s  claim,  and  a  bill  of  discovery  could  not  be  maintained  in  aid  of  such 

a  claim.  < 
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This  bill  was  filed  in  October,  1875,  by  Aloysius  Reiner, 
of  the  Kingdom  of  Bavaria,  farmer,  against  the  Right 
Honomble  the  Marquis  of  Salisbury.  It  stated  that  Johann 
Reiner  was  bom  in  1726,  and  went  to  India  in  the  year 
1763,  where  he  became  possessed  of  considerable  landed 
property,  which  he  held  in  fee  simple  *under  a  grant  [379 
or  official  document  of  gift  from  the  lord  of  the  province  of 
Goor  Gaon,  known  as  the  Pergunnah,  on  the  western  side 
of  the  Jumna,  and  a  duplicate  of  this  official  grant  was  re- 
tained in  the  state  offices  of  the  Empire  of  Delhi.  Johann 
Reiner,  otherwise  called  Sumrooj  died  intestate  in  the  year 
1778,  being  then  in  possession  of  all  his  said  estates,  and 
having  amassed  considerable  wealth.  He  left  a  widow, 
afterwards  known  as. the  Begum  Sumroo,  and  an  only  son 
by  a  former  marriage,  whose  name -was  Louis  Reiner.  At 
the  death  of  his  father,  Louis  Reiner  entered  as  his  heir 
upon  the  estate  at  the  Pergunnah,  and  his  possession  was 
confirmed  by  the  Emperor  of  Delhi,  the  then  lord  para- 
mount of  the  land.  The  said  Louis  Reiner  was  a  man  of 
weak  capacity,  and  very  shortly  after  his  father's  death  he 
was  forcibly  dispossessed  of  his  property  by  his  Step- 
mother, the  Begum  Sumroo,  and  soon  afterwards  died  intes- 
tate and  without  issue. 

The  Begum  Sumroo  held  the  property  until  the  year  1803, 
when  the  East  India  Company  having  obtained  the  control* 
of  the  peninsula  of  Hindostan,  it  was  considered  advisafble, 
for  the  purpose  of  inducing  her  to  maintain  friendly  rela- 
tions with  the  English,  to  recognize  her  as  the  de  facto 
owner  of  the  property,  and  during  the  remainder  of  her 
life  she  continued  under  the  countenance  of  the  English 
authorities  to  exercise  the  same  control  over  and  enjoy^ment 
of  the  estate  at  the  Pergunnah  as  she  held  at  the  beginning 
of  this  century. 

During  the  lifetime  of  the  Begum  Sumroo  she  had 
adopted  a  child  who  had  since  been  known  as  David  Och- 
terlony  Dyce  Sombre,  and  she  assumed  to  make  a  deed  of 
gift,  subject  to  her  life  interest,  of  the  estate  at  Pergunnah 
to  ner  adopted  child,  and  by  her  will  she  confirmed  the 
said  deed.     She  died  in  the  year  1836. 

The  East  India  Company,  at  the  time  of  the  death  of  the 
said  Begum,  seized  on  the  estates  at  the  Percannah,  togeth- 
er witli  all  other  estates  held  by  her  which  had  previously 
belonged  to  her  husband,  and  of  which  she  had  managed 
to  obtain  and  retain  possession. 

The  said  David  Ochterlony  Dyce  Sombre  and  liis  repre- 
sentatives took  certain   proceedings,   first    in  the   Indian 


796  CHANCERY  DIVISION.  [VoL  IL 

1876  Reiner  v.  Marquis  of  Saliflbury.  V.CJtf. 

courts,  and  afterwards  by  appeal  to  the  Privy  Council,  for 
the  recovery  of  the  lands  so  neld  by  his  mother  by  adop- 
380]  tion,  alleging  that  certain  grants  ^thereof,  or,  at 
least,  of  those  at  the  Pergunnah,  had  been  made  to  her  by 
certain  sunnuds  granted  about  the  year  1790.  These  pro- 
ceedings failed,  the  Judicial  Committee  having  decided  that 
the  acts  of  the  Indian  Government  were  not  the  seizure  by 
arbitrary  power  of  territories  which  up  to  that  time  had  be- 
longed to  another  sovereign  state,  but  were  the  resumption 
of  lands  previously  held  from  the  government  under  a  par- 
ticular tenure  upon  the  determination  of  that  tenure. 

At  the  death  of  the  Begum  Sumroo  she  had  in  her  pos- 
session all  the  sunnuds,  or  official  documents  which  had  re- 
lation to  the  estate,  and  the  grants  and  confirmation  thereof 
to  her  husband,  which  she  had  taken  possession  of  at  his 
death,  and  she  had  a  great  number  of  letters  and  communi- 
cations sent  from  the  family  of  her  husband  to  him,  and 
also  the  sunnud  confirming  the  estate  to  her  husband's  son, 
Louis  Reiner,  as  well  as  other  documents  which  belonged 
to  him,  but  which  she  had  taken  from  him. 

At  the  death  of  the  Begum,  Mr.  Hamilton,  the  then 
magistrate  of  the  Meerut  Division,  and  Mr.  Hutchinson, 
the  then  commissioner  of  the  Meerut  Division,  together 
with  Mr.  Metcalfe,  the  then  commissioner  of  the  Delhi  es- 
*tates,  seized  the  whole  of  her  papers,  including  all  the 
documents  so  in  her  possession  as  aforesaid.  They  or  their 
predecessors  in  office  had  previously  seized  and  taken  pos- 
session of  all  the  papers  in  the  state  offices  of  the  Emperor 
of  Delhi,  which  included  the  duplicates  of  the  sunnud  origin- 
ally granted  to  the  said  Sumroo,  otherwise  Johann  Reiner. 

The  documents  so  taken  possession  of  by  the  magistrates 
and  commissioners  of  the  East  India  Company  were  after- 
wards transferred  by  them  to  the  archives  of  the  company, 
and  in  the  year  1858,  when  the  governing  powers  of  the  com- 
pany were  vested  in  the  Crown,  the  whole  of  such  documents 
passed  into  the  possession  of  the  then  Secretary  of  State  for 
India  in  Council,  and  were  now  in  the  possession  of  the  defen- 
dant, who  held  the  same  office  ;  that  these  docum^ts  were 
not  state  papers,  but  were  simply  documents  which  were  in 
the  first  instance  wrongfully  taken  possession  of  by  the 
East  India  Company,  and  by  mere  transition  had  passed 
into  the  hands  of  the  defendant.  The  defendant  had  also 
in  his  possession  the  duplicates  of  the  several  sunnuds 
which  were  originally  taken  possession  of  by  right  of  con- 
381]  quest  by  tlie  East  India  *Coinpany,  but  they  were 
not  connected  with  any  matter  of  state  policy,  nor  did  they 
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relate  to  the  carrying  on  of  the  government  of  India  or  any- 
other  place. 

The  plaintiff  was  about  to  commence  proceedings  against 
the  Crown  and  the  defendant  (if  he  could  obtain  the  re- 
quisite fiat)  for  the  recovery  of  the  estate  at  the  Pergunnah, 
80  taken  possession  of  by  the  East  India  Company,  and 
which  was .  now  held  by  the  Crown.  He  would,  however, 
be  unable  to  prove  his  title  to  the  estate  except  by  an  in- 
spection and  production  of  the  said  documents,  which, 
when  produced,  would  fully  prove  such  title  in  all  points 
except  upon  that  of  his  being  heir  to  Johann  Reiner,  upon 
which  point  the  plaintiff  was  able  to  bring  forward  conclu- 
sive evidence. 

The  bill  prayed  that  the  defendant  might  be  ordeifed  to 
make  discovery  by  statement,  under  his  hand  or  otherwise, 
in  such  manner  as  might  be  deemed  meet  of  all  documents 
in  his  possession  in  relation  to  the  premises,  and  that  the 

glaintiflf  and  his  solicitor,  with  necessary  assistants,  might 
e  at  liberty  to  inspect  and  examine  and  take  copies  of  such 
documents,  or,  at  any  rate,  of  all  documents  taken  possession 
of  by  the  East  India  Company  as  aforesaid  on  the  death  of 
the  Begum  Sumroo,  and  now  in  the  possession  of  the  de- 
fendant ;  and  that  on  such  examination  he  might  be  allowed 
to  make  use  of  such  further  assistance  for  deciphering  and 
interpreting  the  documents  as  he  might  require. 

The  defendant  demurred. 

Fitzjames  Stephen,  Q.C.,  and  Macnaghten,  in  support  of 
the  demurrer :  The  plaintiff  claims  an  estate  in  India,  the 
title  to  which  accrued,'  if  at  all,  nearly  a  century  ago ; 
therefore  it  is  a  stale  demand  to  which  the  court  is  never 
willing  to  give  any  encouragement ;  and  it  is  extraordinary 
that  in  all  the  proceedings  taken  by  Mr.  Dyce  Sombre  for 
the  recovery  of  the  estates  of  the  late  Begum  Sumroo  no 
mention  was  ever  made  of  the  claim  o?  this  plaintiff. 

There  are  several  fatal  objections  to  which  this  bill  is  ob- 
noxious, and  which  are  included  in  the  rules  laid  down  in 
Lord  Redesdale's  book  (*) : 

"I.  That  the  case  made  by  the  bill  is  not  such  in  which 
*a  court  of  equity  assumes  a  jurisdiction  to  compel  [382 
a  discovery ;  II.  That  the  plaintiff  has  no  interest  in  the 
subject,  or  no  interest  which  entitles  him  to  call  on  the  de- 
fendant for  a  discovery ;  III.  That  the  defendant  has  no 
interest  in  the  subject  to  entitle  the  plaintiff  to  institute  a 
suit  against  him  even  for  the  purpose  of  discovery ;  IV. 
Although  both  plaintiff  and  defendant  may  have  an  interest 

(«)  4tli  ed.,  p.  186. 
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in  the  subject,  yet  that  there  is  not  that  privity  of  title  be- 
tween them  which  gives  the  plaintiff  a  right  to  the  discov- 
ery required  by  his  bill ;  V.  That  the  discovery,  if  obtained, 
cannot  be  material ;  and  VI.  That  the  situation  of  the  de- 
fendant renders  it  improper  for  a  court  of  equity  to  compel 
a  discovery."  This  case  comes  within  at  least  three  of 
these  objections,  namely,  the  first,  third  and  fifth. 

No  petition  of  right  can  be  presented  in  this  country  in 
respect  of  lands  not  in  Englg^nd.  This  is  laid  down  on  the 
broadest  principles  in  He  Solmes  (*).  Therefore  the  plain- 
tiff proposes  to  proceed  in  a  manner  wholly  impossible. 
The  proper  course  for  him  to  have  adopted  was  to  bring  an 
action  against  the  Secretary  of  State  for  India,  and  this 
should  have  been  brought,  not  in  England,  but  in  India, 
where  by  the  65th  section  of  the  act,  21  &  22  Vict.  c.  106, 
the  Secretary  of  State  may  be  sued,  and  where  relief  may 
be  given.  But  he  cannot,  under  any  circumstances,  sue  in 
this  country  for  the  recovery  of  land  in  a  foreign  country 
or  in  the  colonies.  This  was  stated  most  explicitly  in  Doss 
V.  Secretary  of  State  for  India  ('). 

Then  if  the  plaintiff  cannot  obtain  relief  upon  his  bill, 
neither  can  he  file  a  bill  of  discovery  in  support  of  that  re- 
lief which  he  would  not  be  entitled  to.  And  to  make  the 
case  worse,  he  asks  relief  against  the  wrong  defendant,  be- 
cause the  Marquis  of  Salisbury  cannot  be  sued  personally, 
but  only  in  his  official  character  of  Secretaiy  of  State  for 
India. 

LococJc  Wehh^  Q.C.,  E.  C.  Willis^  and  Glenn,  in  support 
of  the  bill :  The  answer  to  the  argument  that  this  is  a  stale 
demand  is  that  the  Statute  of  Limitations  has  no  applica- 
tion to  cases  in  which  the  Crown  is  concerned :  Rustomgee 
V.  TJie  Queen  (•). 

Next,  as  to  the  right  of  the  plaintiff  to  sue.  This  land  be- 
383]  came  *vested%in  the  Crown  as  trustee  for  the  benefit 
of  those  persons  who  could  show  a  title  to  it ;  and  upon  the 
allegations  in  this  bill  there  is  a  clear  right  in  the  plaintiff, 
as  the  direct  legal  heir  of  the  person  to  whom  the  land  was 
granted  by  the  then  governing  power  in  the  country  ;  and 
the  land  having  passed  into  the  possession  of  the  East  India 
Company,  and  then  of  the  Queen,  it  is  pjerfectly  clear  that 
the  plaintiff  can  only  have  redress  as  against  the  defendant 
who  is  the  proper  person  to  be  sued  by  virtue  of  the  Indian 
Government  Act. 

[Malins,  V.C:  You  need  not  go  into  the  question  as  to 
the  defendant  not  being  sued  in  his  official  capacity  as  Secre- 

(»)  2  J.  A  H.,  627.  0  Law  Rep.,  19  Eq.,  509.  (»)  24  W.  R.,  428. 
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tary  of  State  for  India,  because  that  can  be  corrected  by 
amendment,  and  in  that  respect  it  will  be  better  to  take  the 
bill  as  amended  in  order  to  have  a  decree  upon  the  merits.] 

We  admit  that  unless  the  plaintiff  can  show  a  right  to 
the  estate  he  cannot  have  discovery  as  incident  to  the  right, 
but  the  right,  according  to  the  allegations  in  this  bill,  is 
perfectly  clear. 

Then  as  to  the  right  to  sue  in  this  country  for  land  in 
India.  This  is  not  a  bill  for  the  recovery  of  land,  but  for 
discovery  only,  in  aid  of  proceedings  which  will  be  taken.  It 
is  different  from  the  case  of  Doss  v.  Secretary  of  State  for 
India{^\  because  the  documents  we  require  are  in  England, 
and  not  in  India.  They  are  preserved  m  the  archives  of  the 
East  India  House,  and  we  do  not,  therefore,  sue  to  recover 
land  in  India,  but  to  obtain  inspection  of  documents  with- 
out which  we  cannot  recover  the  land. 

Our  tJourse  of  proceeding  is  by  petition  of  right,  and  not 
by  action ;  and  according  to  the  case  of  Thomas  v.  The 
Qiieeni^)^  we  cannot  obtain  discovery  in  aid  of  a  petition  of 
right  under  the  Petition  of  Rights  Act  (23  &  24  Vict.  c.  34) 
and  the  Common  Law  Procedure  Act.  It  is  quite  true  that 
under  the  Government  of  India  Act  (21  &  22  Vict.  c.  106) 
the  Secretary  of  State  for  India  may  be  sued  in  India  as 
well  as  in  England,  but  the  proceedings  may  be  taken  either 
in  England  or  in  India,  and  since  the  documents  we  ask  for 
are  in  England,  it  is  the  most  convenient  course  to  apply 
for  them  wh'ere  they  are.  If  we  proceeded  in  India  for 
*this  purpose,  we  could  onl v  go  there  to  get  an  order  [384: 
to  see  the  documents,  and  that  order  must  be  acted  upon  in 
this  country. 

This  is  strictly  a  bill  of  discovery  in  aid  of  proceedings 
about  to  be  instituted,  and  we  have  the 'authority  of  EUice 
V.  SoupelK^)  to  show  that  this  is  our  right  course. 

Upon  a  mere  bill  of  discovery  filed  in  aid  of  other  pro- 
ceedings the  court  cannot,  except  in  the  clearest  case,  de- 
cide upon  the  legal  rights  of  the  party  asking  for  discovery : 
Thomas  v.  Tyler  (*) ;  therefore  any  arguments  as  to  the  right 
of  this  plaintiff  to  recover  would  be  iiseless  so  long  as  we 
show  a  prima  facie  case,  which  we  submit  has  been  done 
upon  this  bill. 

Malins,  V.C:  This  is  a  bill  for  discovery  in  aid  of  cer- 
tain proceedings  which  the  plaintiff  is  about  to  take  for  the 
recovery  of  estates  of  great  value  in  India.  The  title  of  the 
plaintiff  accrued  in  1778,  that  is,  ninety-eight  years  ago. 

(')  Uw  Rep.,  19  Eq.,  509.  (»)  82  Beav.,  808. 

(«)  Law  Rep.,  10  Q.  B.,  44.  (*)  3  Y.  A  C.  Ex.,  256. 
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Upon  a  bill  for  discovery  no  relief  can  be  given  unless  that 
relief  is  useful  for  the  purpose  of  obtaining  something  as  to 
which  the  plaintiff  has  a  reasonable  chance  of  success.     The 

Srinciple  upon  which  the  court  acts  is  laid  down  by  Lord 
iedesdale  Q,  ''Where  the  bill  is  a  bill  of  discovery  merely, 
it  is  necessary  for  the  plaintiff  to  show  by  his  bill  a  case  in 
which  a  court  of  equity  will  assume  a  jurisdiction  for  the 
mere  purpose  of  compelling  a  discovery.  This  jurisdiction 
is  exercised  to  assist  the  administration  of  justice  in  the 
prosecution  or  defence  of  some  other  suit  either  in  the  court 
itself  or  in  some  other  court.  Where  the  object  of  a  bill  is 
to  obtain  a  discovery  to  aid  the  prosecution  or  defence  of 
a  suit  in  the  court  itself,  as  the  court  has  already  juris- 
diction of  the  subject,  to  state  the  suit  depending  is  sufficient 
to  give  the  court  jurisdiction  upon  the  bill  of  discovery  .  .  . 
And  in  the  case  of  suits  merely  civil  in  a  court  of  ordinary 
jurisdiction,  if  that  court  can  itself  compel  the  discovery 
required,  a  court  of  equity  will  not  interfere." 

Now  what  is  the  title  of  this  plaintiff  to  sile  ?  He  has  no 
right  to  sue  in  this  country  to  recover  land  situate  in  India. 
385]  His  *right  is  to  sue  in  India,  as  I  pointed  out  in  the 
case  of  Doss  v.  Secretary  of  State  for  India  (').  I  there  de- 
cided that  if  a  person  had  a  claim  to  proJ)erty  in  India  the 
proper  tribunal  for  the  recovery  of  sucli  property  was  in  In- 
dia, where  there  are  courts  armed  with  every  requisite  power 
for  granting  relief.  I  then  said  tliat  the  subject-matter  in  dis- 
pute being  in  India,  the  plaintiffs  resident  in  Tndia,  and  the 
Secretary  of  State  being  m  India  as  well  as  in  this  country, 
all  circumstances  concurred  in  showing  that  if  the  case 
could  be  sustained  at  all  it  was  in  the  Inaian  courts  and  not 
in  the  courts  of  this  country.     That  was  a  suit  in  which  the 

Elaintiff  claimed  a  debt,  and  if  I  was  right  in  that  case  in 
olding  that  the  Indian  courts  were  the  proper  tribunals, 
how  much  stronger  is  tliis  case,  where  the  claim  is  for  land  in 
India?  It  is  not  the  practice  to  entertain  suits  in  this 
country  for  the  recovery  of  land  in  a  foreign  country. 
That  was  decided  in  Re  tlolines  (*).  That  was  a  petition  of 
right  in  respect  of  land  in  Canada,  and  a  demurrer  was 
allowed  on  the  ground  that  the  Queen  was  as  much  resi- 
dent in  Canada  as  in  this  country,  and  that  the  suit  ought 
to  have  been  brought  in  Canada.  I  decided  the  case  of 
Blake  v.  Blake  {^)  upon  the  same  principle.  There  the 
suit  was  to  recover  land  in  Ireland.  I  held  that  the  par- 
ties could  not  in  this  court  recover  land  in  Ireland,  and  I 

(»)  Mitf.  PI.,  4th  ed.,  pp.  186,  186.  (»)  2  J.  A  H.,  627. 

O  Law  Rep.,  19  Eq.,  609.  (*)  18  W.  R.,  944. 
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allowed  a  plea  which  put  the  suit  out  of  court.  I  arrived 
at  same  conclusion  in  Matthaei  v.  Galitzin  (*),  where  a  bill 
was  filed  to  obtain  a  receiver  in  regard  to  property  in  Russia, 
^nd  by  allowing  the  demurrer  that  suit  was  put  an  end  to. 
You  cannot,  in  my  opinion,  maintain  a  suit  in  this  country 
for  the  recovery  of  land  in  the  colonies  or  a  foreign  country. 

If,  then,  this  bill  is  for  discovery  in  aid  of  a  suit  which 
cannot  be  maintained  in  this  court,  that  is,  if  the  plaintiff 
does  not  show  a  title  to  sue,  he  shows  no  title  to  discovery. 
That  principle  is  clearly  laid  down  by  Lord  Redesdale. 

Mr.  Locock  Webb  was  under  the  impression  that  I  had 
not  decided  this  question  in  the  case  of  Doss  v.  Secretary 
of  State  for  India;  but,  in  truth,  I  went  further  than  his 
argument,  for  I  decided  that  this  was  not  the  court  in  which 
the  suit  could  be  *brought.  At  the  same  time  that  [386 
the  Crown  took  possession  of  India,  the  government  pro- 
vided also  for  the  establishment  of  tribunals  to  decide  any 
questions  of  law  or  of  equity  that  could  arise.  There  the 
courts  are  armed  with  legal  and  equitable  jurisdiction  with 
regard  to  discovery,  and  every  otner  doctrine  inherent  in 
the  courts  of  this  country. 

The  proper  course  would  have  been  for  the  plaintiff  to 
institute  a  suit  in  India,  and  he  would  have  had  the  same 
right  to  discovery  there  that  he  would  here.  To  suppose  for 
one  moment  that  the  Crown  can  be  sued  in  this  country 
to  recover  land  in  India  is  a  doctrine  which  is  quite  un- 
sustainable. 

Then  with  regard  to  the  plaintiff's  right  to  discovery,  I 
may  refer  to  Thomas  v.  The  Queen  {*),  which  decided  that 
the  sui)pliant  had  no  power  to  obtain  discovery  of  docu- 
ments in  aid  of  a  petition  of  right  under  the  Petition  of 
Rights  Act,  1860  (23  &  24  Vict.  c.  34,  s.  7),  and  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125,  s.  50).  In 
such  proceedings  he  can  have  no  discovery. 

I  have  treated  this  case  as  if  it  were  a  bill  against  the  Sec- 
retary of  State  for  India,  in  order  that  it  might  not  be  de- 
cided on  a  mere  technical  objection.  The  demurrer  will 
therefore  be  allowed. 

Solicitor  for  plaintiff :  C.  M,  Elborough^  agent  for  E.  Z'vm- 
ffieTToann, 
Solicitors  for  defendant :  Lawford  <fe  Waterhouse, 

(»)  Law  Rep.,  18  Eq.,  840.  (*)  Law  Rep.,  10  Q.  B.,  44. 

See  14  Eng.  Rep.,  440  note  ;  Id.,  640    Rep.,  807  note,  also  S.  C,  ante,  p.  594 ; 
note;   Whittaker  9  Forbes,   16  Eng.     Ulinois,  etc.,  d.  Cragen,  71  Ills.,  176. 
Rep.,  234  ;  The  M.  Mozbam,  15  Eng. 

16  Eng.  Rep.  101 


802  CHANCERY  DIVISION.  [Vol  H. 

1876  White  v.  Cox.  V.C.R 


[2  Chancery  Division,  387.] 
V.C.B.,  March  10,  14,  1876. 

387J  *White  V.  Cox. 

[1874    W.    47.] 

Marriage  SetdemerU — Bfmority  of  Wife — Revertiovary  fnltrests  ofWift — Canfirma&on 
by  Widow,  and  by  ttecond  Busband. 

By  an  ante-nuptial  settlement,  it  was  witnessed  that  the  intended  hushand  and  the 
intended  wife  (who  was  a  minor)  would,  as  soon  after  tlie  marriajre  as  the  ca^e  would 
admit,  convey  to  the  trustees  certaih  funds  to  which  the  intended  wife  was,  contin- 
gently on  her  attaining  twenty-one  or  marriage,  entitled  in  reversion  expectant  on 
the  death  of  her  mother ;  and  tliat  tlie  intended  liutiband  sliould  bring  certain  prop- 
erty into  settlement. 

I'he  husband  died,  leaving  a  sod.  After  the  husband's  death,  in  a  suit  relating  to 
part  of  the  property  agreed  to  be  settled  by  him.  in  which  the  widow,  as  adminis- 
tratrix, was  a  defendant,  a  decree  was  made  by  consent  of  all  parties  by  which  part 
of  the  property  was  ordered  to  be  paid  to  the  trustees : 

Jlelii,  that  tAna  amounted  to  a  confirmation  by  the  widow  of  the  settlement. 

The  widow  married  again;  nnd  during  the  second  coverture  the  reversionary 
funds  fell  into  possession,  wliereupon  a  petition  was  presented  by  the  second  hus- 
band and  his  wife,  as  they  alleged,  in  ignorance  of  the  effect  of  their  so  doing,  pray- 
ing that  the  wife's  funds  might  be  carried  over  to  an  account  intituled,  the  account 
of  the  settlement  made  on  the  first  marriage ;  and  upon  the  petition  an  order  was 
made  as  prayed. 

On  suit  by  the  second  husband  to  have  the  settlement  declared  void  against  him 
and  the  children  of  the  second  marriage : 

Held,  that  the  presentation  of  the  petition,  followed  by  the  order  of  the  court, 
amounted  to  a  confirmation  by  the  second  husband  of  the  settlement,  and  bill  dis- 
missed, but  without  costs. 

Motion  for  decree.  On  the  6th  of  April,  1838,  Eliza- 
beth Shum,  then  a  widow,  died,  liaving  by  will,  dated  the 
7th  of  September,  1836,  bequeathed  her  residuary  personal 
estate  upon  trust,  as  to  one-fourth,  for  her  daughter  Har- 
riet, wife  of  Thomas  Clif t,  for  life,  for  her  separate  use,  and 
on  her  death  to  her  children  who  should  attain  twenty-one 
or  marry. 

In  1841  a  suit  was  instituted  in  which  John  Shum,  a 
brother  of  Mrs.  Clift,  and  others,  were  plaintiffs,  and  George 
Hobbs  and  another,  the  trustees  of  the  will,  were  defendants, 
for  carrying  into  execution  the  trusts  of  the  will.  In  this 
388]  suit  orders  were  *made,  under  which  one- fourth  part 
of  the  residue  of  the  testatrix's  estate,  consisting  of  the  sums 
of  £1,540  12^.  106^.  and  £3,800  bank  annuities,  was  carried 
over  to  an  account  intituled  the  account  of  Harriet  Clift  and 
the  parties  interested  in  her  share  of  the  residue,  and  the 
dividends  were  ordered  to  be  paid  to  Harriet  Clift  upon  her 
separate  receipt  for  life,  or  until  further  order. 

In  1843  Henrietta  Augusta,  one  of  the  daughters  of  Mrs. 
Clift,  then  a  minor,  was  married  to  Abraham  Cox.     At 
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that  time  her  property  consisted  of  her  contingent  rever- 
sionary interest  (which  would  become  vested  on  her  attain- 
ing twenty-one)  in  the  above  funds  in  SJtum  v.  Hobbs:  a 
contingent  interest  (which  would  become  vested  on  ner 
attaining  twenty-one  or  marriage)  in  a  sum  of  £1,333  Qs.  9d. 
consols,  then  standing  in  the  name  of  John  Michael  Shum  ; 
and  an  estate  in  tail  general,  in  remainder  expectant  on  the 
death  of  Harriet  Clift,  in  one-fifth  of  freeholds  demised  by 
the  will  of  her  grandfather. 

At  the  same  date  Abraham  Cox  was  entitled  to  certain 
freehold  hereditaments,  subject  to  a  mortgage  of  £200. 

By  an  indenture  of  settlement  dated  the  31st  of  July, 
1843,  made  shortly  before  the  marriage,  between  Abraham 
Cox  of  the  first  part,  Henrietta  Augusta  Clift  of  the  second 
part,  Thomas  and  Harriet  Clift  of  the  third  part,  and  the 
trustees  of  the  fourth  part,  it  was  witnessed  that  A.  Cox 
and  H.  A.  Clift,  their  heirs,  executors,  administrators,  and 
assigns,  would,  as  soon  after  the  marriage  as  the  case  would 
admit,  at  the  cost  of  Cox,  convey  and  assure  the  fee  simple 
of  H.  A.  Clift  in  the  hereditaments,  and  assign  her  share  in 
the  three'sums  of  stock,  to  the  trustees,  and  that  Cox  would 
within  six  months  after  the  marriage  convey  his  freehold 
messuage  and  premises,  free  from  the  mortgage  debt  and  all 
other  incumbrances,  to  the  trustees.  The  trusts  were,  after 
the  fund  had  been  transferred  into  the  names  of  the  settle- 
ment trustees,  during  the  life  of  Henrietta  A.  Clift,  to  pay 
the  income  to  her  appointees  or  to  her  for  her  separate  use 
without  power  of  anticipation  ;  and  after  h«r  decease,  upon 
trust  to  permit  Abraham  Cox  to  receive  the  income  for  his 
life ;  and  after  the  decease  of  the  survivor  to  pay,  assign, 
and  transfer  the  fund  unto  and  between  all  and  every  the 
children  and  child  of  the  marriage,  in  equal  shares  if  more 
than  one,  to  be  transferred  and  assigned  on  their,  his,  or  her 
attaining  *twenty-one  or  marriage.  By  the  same  [389 
deed  Abraham  Cox  covenanted  to  insure  his  life  and  to 
assign  the  policy  to  the  trustees  and  pay  the  premiums,  and 
it  was  declared  that  the  policy  moneys  should  be  applied  in 
satisfaction  of  the  mortgage  debt  on  his  real  estate,  and  the 
residue  paid  to  the  executors,  administrators  and  assigns 
of  Cox.  The  deed  also  contained  a  covenant  t)y  Cox  to 
assure  after-acquired  property  of  Henrietta  A.  Clift. 

By  a  deed  dated  the  14th  of  August,  1846,  a  policy  for 
£600,  dated  the  29th  of  August,  1843,  which  Abraham  Cox 
had  effected  on  his  life,  was  assigned  to  the  trustees  in  pur- 
suance of  the  covenant. 

Abraham  Cox  died  on  the  23d  of  August,  1846,  in  the 
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lifetime  of  Harriet  Clif t,  intestate,  leaving  his  widow  Henri- 
etta A.  Cox,  who  became  his  administratrix,  and  two  chil- 
dren, Arnold  George  Cox  and  a  daughter,  surviving,  of 
whom  the  daughter  died  in  infancy.. 

On  the  death  of  Abraham  Cox,  conflicting  claims  were 
made  on  the  policy  moneys,  and  on  the  10th  of  November, 
1847,  a  bill  was  filed  by  William  Shaw,  the  manager  of  the 
insurance  company,  against  Henrietta  A.  Cox,  widow,  the 
•  trustees  of  the  settlement,  and  Robert  Nichols,  a  trustee  of 
a  creditors'  deed  executed  by  Abraham  Cox,  to  have  the 
rights  of  the  parties  in  the  policy  inonevs  determined.  In 
that  suit  Mrs.  Cox  answered  on  the  13tn  of  January,  1848, 
and  thereby  stated  that  by  the  settlement  of  the  3l3t  of 
July,  184)3,  Abraham  Cox  covenanted  with  the  trustees  that 
he  would  effect  in  his  own  name  a  policy  payable  on  his 
death,  and  would  forthwith  assign  the  same  to  the  trustees 
''upon  the  trusts  in  the  said  indenture  mentioned  of  and 
concerning  the.  same."  She  admitted  that,  as  such  admin- 
istratrix as  aforesaid,  she  had  commenced- an  action  against 
the  manager  of  the  company  for  the  sum  of  £493  6*.  3a.  due 
upon  the  policy ;  that  she  and  the  other  defendants  in  that 
suit  did  make  conflicting  claims  to  the  policy  moneys ;  that 
the  trustees  of  the  settlement  had  "consented"  to  her,  as 
such  administratrix,  receiving  the  policy  moneys ;  and  that 
she  intended  to  proceed  with  the  action.  She  also  stated 
that  the  polity  was  in  the  possession  or  custody  of  the  trus- 
tees of  the  settlement  **as  such  trustees  a^  aforesaid." 

By  a  decree  in  Shaw  v.  Cox,  dated  the  28th  of  June,  1848, 
it  was  ordered  that  out  of  the  sum  of  £517  19*.  Id.  cash, 
390]  being  the  ^proceeds  of  the  policy  moneys,  then  stand- 
ing in  the  bank  to  the  credit  of  the  cause,  costs  should  be 
paid  ;  and  that,  "by  consent  of  the  several  defendants,"  out 
of  the  residue,  certain  suras,  making  together  £328  7.^.  6rf., 
be  paid  to  the  defendants,  the  trustees  of  the  settlement, 
upon  the  trusts  thereof ;  or  that,  if  insufficient  for  the  pur- 
pose, the  whole  of  the  residue  be  paid  to  the  trustees  oi  the 
said  settlement  in  part  satisfaction  thereof;  and  that  out  of 
the  residue,  if  sufficient,  the  sum  of  £20,  or,  if  insufficient, 
the  whole  of  the  residue,  should  be  paid  to  the  defendant 
Mrs.  Cox,  for  or  towards  the  expenses  of  the  funeral  of  the 
intestate,  Abraham  Cox ;  and  that  if  any  residue  should 
remain,  it  should  be  paid  to  the  defendant  Nichols,  for  the 
benefit  of  the  creditors  of  Abraham  Cox. 

On  the  20th  of  November,  1853,  Mrs.  Cox  married  Wil- 
liam White,  and  of  her  second  marriage  there  were  seven 
children,  all  infants. 
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In  or  about  the  year  1866,  Mr.  White  called  the  attention 
of  Thomas  Clift,  Mrs.  White's  father,  who  was  one  of  the 
trustees,  to  the  subject  of  the  settlement.  Mr.  Clift  con- 
sulted Mr.  Thomas  John  Coward,  acting  as  solicitor  for  the 
family,  who  said  that  *' nothing  could  be  done  to  alter  it." 

On  the  18th  of  December,  1871,  Harriet  Clift  died,  where- 
upon Mrs.  White's  reversionary  interests  fell  into  possession. 

On  the  1st  of  March,  1872,  a  j)etition,  in  which  Mr.  and 
Mrs.  White  and  others  were  petitioners,  was  presented  in 
the  suit  of  Shum  v.  Hobbs^  and  on  the  27th  of  March,  1872, 
an  order  was  made  on  the  petition  as  prayed,  that,  after 
sale  of  sufficient  part  of  the  fund,  and  payment  of  the  costs, 
one-fifth  of  the  residue  of  the  £1,640  125.  2rf.  bank  annui- 
ties, and  one-fifth  of  the  £3,800  bank  annuities,  should  be 
carried  over  to  the  credit  of  the  cause,  "The  settlement  ac- 
count made  on  the  marriage  of  Abraham  Cox  and  Henrietta 
Augusta  his  wife,  and  their  children  ;"  and  that  the  income 
dunng  the  life  of  Mrs.  White  should  be  paid  to  her  for  her 
sei)aiute  use  until  further  order.  >  Pursuant  to  the  order,  the 
two  sums  were  carried  over  accordingly  ;  but  it  was  in  evi- 
dence that  up  to  March,  1875,  Mrs.  White  never  received  or 
applied  for  any  dividends  under  the  order.* 

The  bill  was  filed  on  the  3d  of  March,  1874,  by  Mr.  and 
Mrs.  White  against  Arnold  George  Cox  and  Thomas  Clift. 

*Plaintiffs  alleged  that  Mr.  Coward  did  not  explain  [391 
or  let  the  plaintiffs  know  that  the  petition,  or  the  order  made 
thereon,  ''  were  to  be  so  framed  as  to  operate  as  a  confirma- 
tion of"  the  settlement ;  that  they  never  gave  Mr.  Coward 
instructions  for,  or  authorized  any  petition  which  would 
have  that  effect,  and  never  knew  of  the  order  ''till  after- 
wards," and  never  acquiesced  therein.  They  also  denied 
that  the  court  decided  on  the  validity  of  the  indenture  on 
the  occasion  of  the  hearing  of  the  i)etition.  They  said  that 
William  White  was  willing  to  settle  the  whole  of  the  prop- 
erty as  the  court  should  think  proper. 

The  bill  prayed  for  a  declaration  that  the  settlement  of 
the  31st  of^  July,  1843,  did  not  affect  the  sums  of  stock 
standing  to  the  credit  of  Shum  v.  Hobb^  the  account  aibove 
mentioned,  or  the  proceeds  of  sale  of  the  hereditaments ; 
for  a  declaration  that  upon  the  execution  of  such  a  settle- 
ment as  the  court  might  approve,  the  funds  and  proceeds  of 
sale  ought  to  be  transferred  as  to  the  part  so  to  be  settled  to 
the  sureties  of  such  settlement,  and  as  to  the  residue,  if  any, 
to  the  plaintiff  William  White ;  that  so  far  as  proi)er  and 
n(»cessary  the  ])resent  suit  might  be  taken  as  supplemental 
to  S/ium  v.  IlobbSy  and  that  the  order  of  the  27th  of  March, 
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1872,  might,  so  far  as  was  necessary  to  the  relief  now  prayed, 
be  reviewed  and  reversed,  and  the  plaintiffs  put  fti  the  same 
position  as  they  would  have  been  in  if  the  facts  thereinbefore 
stated  had  been  known  to  the  court  when  the  order  was 
obtained ;  and  other  relief. 

The  defendant  Cox,  by  his  answer,  stated  the  particulars 
of  the  suit  of  Shaw  v.  Cox.  He  said  that  the  petition  in 
8hum  V.  Hobbs  was  presented  with  the  full  knowledge  of 
the  plaintiffs ;  alleged  that  the  plaintiffs  had  ''both  of  them 
conhrmed"  the  settlement,  both  as  to  the  bank  annuities 
and  as  to  the  sale  moneys,  and  claimed  the  benefit  of  the 
settlement. 

Thomas  Clift  by  his  answer  said,  that  the  sum  of  about 
£248,  being  the  residue  of  the  policy  moneys  which  had 
been  paid  into  court  by  the  company,  was,  in  August,  1848, 
''with  the  consent  of  the  said  Henrietta  Augusta  White, 
received  from  the  Accountant-General's  oflSce  by  the  said 
Thomas  Clift  the  elder,  as  trustee  of  the  said  indenture  of 
settlement  of  the  31st  of  July,  1843,"  and  by  him  applied 
towards  paying  off  the  mortgage ;  also  that  the  real  estate 
392]  ^settled  by  AbraJiam  Uox  was,  in  the  year  1847,  sold 
by  T.  Clift  the  elder  for  about  £670,  and  that  after  the 
mortgage  had  been  paid  off,  and  after  paying  the  expenses 
of  the  sale  and  other  costs  and  charges  to  which  the  prop- 
erty was  liable,  there  remained  £400,  which  was  invested  m 
land  upon  the  trusts  of  the  settlement.  After  the  death  of 
Thomas  Clift  the  elder,  the  property  was  sold  by  the  defen- 
dant Thomas  Clift,  then  the  sole  trustee  of  the  settlement, 
and  out  of  the  proceeds  a  sum  of  £4(X)  was  lent  to  the 
plaintiff  William  White,  on  the  security  of  a  house  and 
premises  belonging  to  him. 

The  plaintiff  Wnite,  in  an  affidavit,  said  that  he  did  not, 
for  upwards  of  four  years  after  his  marriage,  know  of  "the 
terms  of"  the  settlement.  About  1858  he  discovered  some 
memoranda,  which  led  him  to  consult  Mr.  Thomas  Clift, 
senior. 

The  co-plaintiff,  Mrs.  White,  made  an  affidavit  for  the 
defendants.  She  sftid,  "I  have  always  considered  that  I 
have  elected  to  take  the  interests  secured  to  me  under  the 
said  settlement,  and  I  say  I  now  elect  to  take  thereunder, 
and  to  leave  the  value  of  the  properties  and  moneys  secured 
thereby  to  my  son  Arnold  George  Cox." 

Mr.  Coward,  in  his  affidavit,  deposed:  "On  the  hearing 
of  the  said  petition"  (i.e.,  the  petition  in  Slncm  v.  Hobbs\ 
"the  trustee  of  the  funds  in  court  in  the  suit  of  S/iumw 
Ilobbs  ajDi^eared   thereon   by   her  counsel,  and  raised  the 
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Juestion  as  to  the  validity  of  the  settlement  of  the  Slst  of 
uly,  1843,  on  the  ground,  among  others,  that  the  plaintiff, 
Henrietta  A.  W^iite,  was  a  minor  at  the  time  of  the  execu- 
tion thereof,  and  I  sav  that  after  some  discussion  the  order 
was  made  on  the  said  petition." 

On  the  26th  of  May,  1875,  the  plaintiff  Mrs.  White,  went 
to  the  Paymaster- General's  office,  and  there  received  her 
dividends. 

Kay,  Q.C.,  and  TF.  P.  Beale,  for  the  plaintiff  William 
White :  The  settlement  having  been  executed  by  Miss  Clif t 
whilst  she  was  a  minor,  was  originally  voidable,  and  it  was 
never  confirmed  bjr  her  whilst  she  was  discovert  and  able  to 
confirm  it.  Hence  it  is  void  against  the  second  husband,  who 
claims  the  fund  by  virtue  of  his  marital  right. 

*In  Codrington  v.  Lindsay  (')  a  reversionary  fund  [393 
of  the  wife,  settled  whilst  she  was  a  minor,  fell  into  posses- 
sion after  she  had  been  divorced  from  her  husband ;  and 
she,  being  sui  juris,  was  held  bound  to  elect.  That  is  not 
this  case. 

It  will  be  attempted  to  be  argued  that  the  plaintiffs,  by 
presenting  the  petition  in  Shum  v.  Hohhs,  elected  to  take 
tinder  the  settlement.  But  "election  by  conduct  must  be 
by  a  person  who  has  positive  information  as  to  his  rights ; " 
Wilson  V.  Thornbury  T),  and  in  this  case  Mr.  Coward,  the 
family  solicitor,  does  not  say  he  gave,  and  did  not  give, 
either  to  Mrs.  Cox  whilst  she  was  a  widow,  or  to  her  or  her 
present  husband,  Mr.  White,  since  the  second  marriage,  any 
intimation  of  what  their  respective  rights  were.  So  that  the 
first  step  towards  establishing  a  case  of  election  fails  en- 
tirely :  Wake  v.  Wake  (") ;  Reynard  v.  Spence  (*) ;  Sopwith 
V.  Maughan  (*) ;  and  other  cases  cited  in  Streaifield  v.  Streat- 
field  {*). 

Since  the  second  marriage,  election  either  by  wife  or  hus- 
band is  equally  impossible,  and  nothing  has  been  done  hj 
way  of  acquiesence  in  the  order  made  on  the  petition,  until 
after  the  filing  of  the  bill,  when  Mrs.  White  in  May  last  took 
the  extraordinary  step  of  going  to  the  Paymaster-General's 
office,  and  taking  her  dividends. 

Sir  //.  Jackson,  Q.C.,  and  Berkeley,  for  the  defendant 
Arnold  Joseph  Cox :  No  case  of  election  by  conduct  could 
have  arisen  here.  Election  can  only  arise  when  there  are 
two  things  to  choose  between.  Mrs.  Cox,  whilst  she  was  a 
widow,  never  was  in  a  position  to  choose  between  two  irre- 

(»)  Law  Rep.,  8  Ch.,  678.  (<)  4  Beav.,  103. 

(«)  Law  Rep.,  10  Ch.,  239,  248.  (»)  30  Boav.,  235. 

(»)  3  IJro.  ('.  C\,  255  ;   1  Vef>.,  335.  («)  1  Wli.  A  T.  L.  C,  3d  ed.,  303. 
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coBcilable  interests.  She  had  a  reversionary  fund  ;  it  was 
in  settlement,  and  she  never  repudiated  or  disturbed  the  set- 
tlement ;  that  is  all. 

Then,  after  the  marriage  there  came  the  most  solemn 
adoption  and  confirmation  of  tKe  settlement  possible; 
namely,  the  presentation  of  the  petition,  and  the  order  which 
is  on  the  record  of  the  court. 

394]  *The  case  is  exactlv  governed  hy  Ashton  v.  M^Dou- 
ffail{^).  There,  as  here,  the  reversionary  funds  of  a  female 
'minor  were  settled  ;  the  wife  survived  her  husband  and  mar- 
ried again ;  and  during  the  second  coverture  part  of  the 
funds  fell  into  possession  and  were  transferred  to  the  trustees. 
The  court  held  that  although  the  deed  was  not  binding  in 
respect  of  the  reversionary  interests  against  the  surviving 
wife,  she  might,  whilst  discovert,  have  adopted  it  for  her 
benefit ;  that,  not  having  during  her  discoverture  called  for 
a  transfer  of  the  fund,  she  must  be  deemed  to  have  acqui- 
esced in  and  adopted  it ;  and,  finally,  that  the  second  hus- 
band was  bound  by  the  settlement. 

In  Davies  v.  Davies(^\  where  the  surviving  wife,  after 
having  directed  part  of  the  funds  to  be  paid  to  the  settle- 
ment trustees,  became  a  lunatic,  it  was  held  that  she  must 
be  taken  to  have  confirmed  the  settlement. 

Kay^  in  reply. 

Bacon,  V.C.  :  This  is  a  very  hard  case,  no  doubt ;  but  the 
hardship  has  arisen  from  events  which  have  occurred  since 
the  execution  of  the  settlement.  That  the  settlement  was 
originally  voidable  is  plain  upon  reading  it.  That  it  was  in 
the  power  of  this  lady  to  have  the  settlement  rectified  so  far 
as  tnat  it  should  protect  her  interests  in  the  event  of  her 
second  marriage,  is  clear. 

But  there  came  to  be  an  occasion  on  which  the  rights  of 
the  parties  under  the  settlement  became  the  subject  of  judi- 
cial decision.  In  dealing  with  this  case,  I  cannot  overlook 
the  proceedings  in  the  suit  of  Shaw  Y.CoXy  which  have  been 
referred  to.  They  are  not,  strictly  speaking,  in  evidence, 
and  if  it  should  be  desired  that  the  informality  of  this  part 
of  the  evidence  should  be  cured,  I  would  allow  the  matter 
to  stand  over,  in  order  to  permit  the  proceedings  in  S/iaio  v. 
Cox  to  be  verified.  But  assuming  what  is  stated  to  have 
taken  place  in  that  suit  to  be  strictly  in  evidence,  I  think  the 
point  upon  which  the  defendants  rely  was  in  that  suit  fairly 
raised  and  determined.  It  was  an  interpleader  suit,  as  has 
395]  been  said ;  *the  widow  was  a  party — the  trustees  of 
the  settlement,  the  assignee  of  the  husband's  creditors,  and 

0)  5  BeBV.,  56.  (-)  Law  Rep.,  9  Eq.,  468. 
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the  leml  personal  representative  of  his  estate  were  all  par- 
ties. In  ner  answer  m  that  suit,  the  widow  states  her  claim 
very  distinctly.  Adopting,  as  far  as  it  was  necessary  to  do 
80,  the  terms  of  the  settlement,  admitting  the  existence  of 
the  settlement,  and  disputing  the  creditors'  deed,  she  says 
that  the  trustees  of  the  settlement  "have  consented  to  my 
receiving,  as  such  administratrix,  the  policy  moneys ; "  and 
she  says  a  variety  of  other  things  which  admit  the  exist- 
ence and  binding  nature  of  the  settlement.  Then,  when 
the  position  of  the  widow,  the  claims  of  the  creditors,  the 
rights  of  the  tnistees,  and  of  all  the  parties  interested  are 
before  the  court,  a  decree  is  made  "bv  consent,"  that  is  to 
sav,  with  the  consent,  amongst  others,  of  the  widow. 
Whether  the  decree  of  the  court  was  judicial,  or  by  con- 
sent, appears  to  me  to  be  whoUv  immaterial,  because  the 
widow  was  unquestionably  at  that  time  able  to  consent. 
She  did  however  consent,  and  the  decree  proceeded  upon  that 
consent. 

It  has  been  argued  that  there  is  no  evidence  of  the  widow 
having  been  at  the  time  aware  that  the  effect  of  her  consent 
would  be  to  confirm  the  settlement — that  there  is  no  evidence 
of  her  having  acted  under  competent  advice.  But  this  jjues- 
tion  of  whether  she  acted  under  advice  or  not,  I  think  I 
have  not  now  to  consider. 

Asserting  by  her  answer  her  right  to  sue  the  assurance 
company  as  administratrix,  claiming  the  policy  moneys  in 
that  character,  she  surrenders  her  rights,  and  consents  that 
the  trustees  of  the  settlement  shall  take  the  moneys  in  part 
payment  of  the  premiums  which  they  had  paid  on  the  pol- 
icy. I  think  that  if  there  can  be  confirmation  of  a  settle- 
ment by  acts,  there  has  been  confirmation  of  this  settlement 
in  this  instance. 

Then  it  is  said  that  there  was  not  full  confirmation,  be- 
cause the  widow  did  not  re-execute  the  deed.  But  full  con- 
firmation only  means  sufiicient  confirmation,  and  if  the 
confirmation  be  sufficient,  it  cannot  be  said  it  was  not  full 
enough  because  she  did  not  formally  confirm  the  deed. 

As  to  the  knowledge  of  the  widow  at  the  time,  the  state- 
ments in  the  answer  convince  me  that  she  perfectly  knew  at 
the  time  what  her  rights  really  were. 
'  *If  the  proceedings  in  the  suit  of  Shaw  v.  Cox  had  [396 
been  the  onlv  act  of  confirmation  it  appears  to  me  that  they 
would  have  been  sufficient.  But  a  petition  was  afterwards 
presented  in  the  suit  of  Shum  v.  Hbobs.  This  the  bill  says 
was  presented  without  the  knowledge  and  consent  of  the 
16  Eng.  Rki>.  102 
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plaintiffs.  The  order  directs  that,  after  payment  of  costs, 
one-fifth  of  the  residue  of  the  two  sums  of  stock  shall  be 
earned  over  to  the  credit  of  the  cause  to  an  account  entitled, 
''The  settlement  account  made  on  the  marriage  of  Abraham 
Cox  and  Henrietta  Augusta,  his  wife,  and  their  children." 
Now,  this  proceeding  raises  that  which  really  is  the  only 
question  in  the  cause — the  question  whether  the  settlement 
has  not  been  confirmed  by  the  subsequent  acts  of  the  plain- 
tiff, the  husband. 

In  the  case  of  Ashton  v.  HP  Dougall  {'\  which  has  been 
referred  to,  the  decision  of  the  court  was  against  the  hus- 
band's claim,  because  the  wife  had  hy  her  conduct  confirmed 
a  settlement  which  at  first  was  voidable  by  her.  If  the 
voidable  settlement  had  been  rejected  by  the  wife,  the  court 
could  not,  however  unreasonable  the  claim  of  the  husband 
might  have  been,  have  resisted  it ;  the  basis  of  the  decision 
was  that  the  confirmation  by  the  widow  had  been  so  effected 
as  that  no  concealment  or  misrepresentation  could  be  im- 
puted to  her,  and  hence  that  the  second  husband  was  not 
entitled  to  relief. 

In  Davies  v.  Davies  (")  the  court  proceeded  on  the  fact 
that  there  had  been  a  partial  confirmation — a  confirma- 
tion pro  ianto.  There  remained  a  question  whether  the 
widow  could  claim  against  the  settlement  as  to  the  rest 
of  the  fund ;  and  the  court  decided  that  the  widow,  by 
directing  part  of  the  proceeds,  which  had  fallen  into  pos- 
session, to  be  paid  to  tne  trustees,  had  confirmed  the  whole 
settlement. 

As  to  what  are  called  the  negotiations  that  took  place  be- 
tween the  plaintiffs  and  the  defendant,  they  are,  in  my  opin- 
ion, wholly  unimportant.  That  the  plaintiff,  the  second  nus- 
band,  should  complain  of  the  settlement  is  not  unreasonable. 
It  is  very  unreasonable,  in  the  events  that  have  happened, 
that,  by  a  settlement  executed  during  minority,  the  inten-  , 
397 J  tion  being  to  provide  for  a  woman's  ^children,  she, 
marrying  again  and  having  several  children  who  expect  to 
be  provided  for,  should  find  she  is  deprived  of  all  means  of 
mating  provision  for  them.  I  cannot  help  this  ;  I  am  very 
sorry  for  it ;  but  I  think  the  conduct  of  the  parties  has  been 
wholly  without  blame  as  respects  everybody.  Being  com- 
pelled, then,  as  I  am,  to  dismiss  the  bill,  I  think  it  would  be 
unreasonable  if  I  were  to  dismiss  it  with  costs.  The  bill 
will  be  dismissed  without  costs. 

JTay  asked  that  the  evidence  as  to  the  proceedings  in  the 
suit  of  S?iaw  V.  Cox  might  be  regularly  proved. 

(')  5  Benv.,  56.  (-)  Law  Rep.,  9  Eq.,  468. 
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Berkeley  asked  what  the  court  would  think  necessaiy. 

Bacon,  V.C,  said  there  must  be  an  affidavit  formally 
proving  the  bill,  answer,  and  decree  in  Shaw  v.  Cba?,  and  the 
affidavit  should  go  to  the  identity  of  the  first  defendant  in 
that  suit  with  the  female  plaintiff  in  this. 

There  would  be  leave  to  the  plaintiff  to  answer  the  affida- 
vit, and  the  ordar  would  not  be  drawn  up  till  that  evidence 
had  been  given. 

Solicitors  for  plaintiffs :  Cowdell^  Grundy  &  Browne. 
Solicitor  for  d!efendants :  T.  J.  Coward. 


[2  Chancerj  Division,  898.]      . 
V.C.B.,  March  6,  7,  16, 1876. 

*RussELL  V.  St.  Aubyn.  .[398 

[1873     R.     124.] 
SaH»f  action — RuU  againtl  Double  Portions, 

A.,  upon  the  marriage,  in  1861,  of  B.,  one  of  his  two  daughters,  covenanted  with 
the  trustees  of  her  settlement  to  give  her  or  her  trustees  by  his  will  one  moiety  of 
all  the  real  and  personal  estate  to  which  he  should  be  entitled  at  his  death,  subject 
to  payment  of  debts  and  to  such  devises  and  bequests  (not  exceeding  in  the  whole 
one-fourth  of  the  said  real  and  personal  estate)  as  he  might  think  fit  to  make.  And 
the  deed  contained  a  covenant  for  the  settlement  of  any  property  which  should  be  so 
given  on  specified  trusts. 

By  his  will,  made  in  1864,  A.,  after  giving  an  annuity  and  directing  payment  of 
his  debts  out  of  his  {)crsonal  estate,  directed  the  trustees  to  stand  possessed  of  one 
moiety  of  the  proceeds  of  his  real  and  residuary  personal  estate  upon  trust  for  B., 
for  her  separate  use  for  life,  with  remainder  to  her  husband  until  bankruptcy  or 
alienation,  and  remainder  to  her  children  as  she  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  to  her  children  equally  as  tenants  in  common,  with  limi- 
tations over  on  the  trnsts  of  the  other  moiety  which  were  in  favor  of  A.'s  other 
daughter  0.  and  her  children. 

The  limitations  in  the  settlement  of  1861  were  not  identical  with  those  of  the  will ; 
in  particular,  the  husband  took  the  first  life  interest,  which  was  not  made  determina- 
ble upon  bankruptcy  or  alienation,  and  the  limitations  to  children  were  conlined  to 
the  children  of  the  marriage,  and  were  subject  to  a  joint  ]>ower  of  api)ointment  iu 
husband  and  wife :  . 

Beld,  that  the  legal  presumption  that  the  covenant  had  been  satisfied  by  the  gift 
in  the  will  was  not  rebutted  ijy  the  difference  of  the  limitutions  in  the  two  instru- 
ments, having  regard  to  the  identity  of  the  subject-matter ;  and  that  B.  and  the  otlier 
persons  interested  must  elect  between  the  provisions  covenanted  to  bo  made  by  the 
settlement  and  given  by  the  will. 

UvPON  the  marriage,  in  October,  1831,  of  Geoff ry  St.  Aubyn 
and  Agnes,  daughter  of  Peter  Smith,  a  settlement,  dated 
the  21st  of  OctoDer,  1851,  was  executed,  by  which,  in  pur- 
suance of  an  agreement  therein  recited,  reter  Smitl),  for 
himself,  his  heirs,  executors,  and  administrators,  cove- 
nanted with  the  trustees  therein  named,  their  ex(»cutors, 
administrators,  and  assigns,  in  case  the  said  intended  mar- 
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riage  should  be  solemnized,  he  would,  by  his  will,  devise  and 
bequeath  unto  and  to  the  use  of  his  daughter,  Mrs.  St. 
Aubyn,  her  heirs,  exequtors,  and  administrators  absolutely, 
399j  or  in  case  of  *her  death  in  his  lifetime,  would  in  like 
manner  devise  and  bequeath  unto  and  to  the  use  of  the  trus- 
tees of  the  settlement  at  the  death  of  the  covenantor  (P. 
Smith),  their  executors  or  administrators,  absolutely,  one 
moiety  or  equal  half  part  or  share  of  and  in  all  and  singu- 
lar the  real  and  personal  estate  of  or  to  which  he  or  any 
person  or  persons  m  trust  for  him  should  be  entitled  at  the 
time  of  his  death,  subject  to  payment  out  of  such  real  and 
personal  estate  of  his  just  debts,  funeral  and  testamentary 
expenses,  and  all  such  devises  or  legacies  not  exceeding  in 
the  whole  one-fourth  part  in  value  of  the  said  real  and  per- 
sonal estate  as  he  might  think  fit  to  devise  and  bequeath. 
Mr.  and  Mrs.  St.  Aubyn  also  thereby  jointly  and  severally 
covenanted  that  if  the  marriage  should  take  place,  and  if 
at  any  time  during  the  life  of  Mrs.  St.  Aubyn  any  real  or 
personal  estate  whatsoever  to  which  Peter  Smith,  or  any 
person  in  trust  for  him,  were  or  should  become  seised  or  en- 
titled (being  his  absolute  property)  should,  in  pursuance  of 
the  above  covenant,  be  devised  or  bequeathed  to  or  in  trust 
for  Mrs.  St.  Aubyn ;  or  in  case  any  such  real  or  personal 
estate  should  in  the  lifetime  of  P.  Smith,  or  by  reason  of  the 
death  of  P.  Smith  intestate,  or  from  any  cause,  and  in  any 
other  manner  whatever,  descend  or  devolve  upon  or  become 
the  property  of  Mrs.  St.  Aubyn,  or  Mr.  St.  Aubyn  in  her 
right,  then  and  in  that  case  and  so  often  as  the  same  should 
happen  they  (Mr.  and  Mrs.  St.  Aubyn)  would,  as  soon  as 
conveniently  might  be  and  at  the  expense  of  the  said  real 
and  personal  estate,  execute,  &c.,  all  such  acts,  deeds,  &c., 
and  assurances  in  the  law  whatsoever  as  the  trustees  or 
trustee  for  the  time  being  should  advise  or  require  for  con- 
veying all  such  real  and  personal  estate  to  the  trustees  or 
trustee  for  the  time  bemg,  according  to  the  nature  and 
quality  thereof  respectively.  The  trusts  declared  of  the 
property  which  should  be  devised  or  bequeathed  by  the  will 
of  Peter  Smith  were,  upon  trust  to  pay  the  interest  to  the 
husband  during  his  life ;  and  after  his  death,  in  case  Mrs. 
St.  Aubyn  should  survive  him,  to  her  during  the  remainder 
of  her  life,  and  after  the  death  of  the  survivor,  in  trust  for 
all  and  every  or  such  one  or  more  exclusively  of  the  others 
or  other  of  the  children  or  child  of  the  marriage,  with  such 
provisions  for  maintenance  and  education,  and  with  such 
restrictions  and  in  such  manner,  as  (leoflfry  St.  Aubyn  and 
400]    Agnes  his  wife  should  during  *their  joint  lives  by 
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any  deed  or  deeds  direct  or  appoint ;  and  in  default  of  such 
joint  appointment,  or  so  far  as  the  same  should  be  incom- 

Slete  or  should  not  extend,  then  as  the  survivor  of  Mr.  and 
[rs.  St.  Aubyn  (and  if  Mrs.  St.  Aubyn  should  be  the  sur- 
vivor, whether  she  should  be  covert  or  sole),  by  any  deed  or 
by  his  or  her  will  in  writing,  or  any  codicil  thereto,  should 
from  time  to  time  direct  or  appoint,  and  in  default  of  such 
appointment,  and  so  far  as  the  same  if  incomplete  should 
not  extend,  upon  trust  for  the  children  of  tne  marriage 
equally  as  tenants  in  common,  with  a  hotchpot  clause  and  a 
gift  over  of  the  shares  of  children  dying  under  twenty-one 
or  marriage;  and  in  the  event  of  there  being  no  child  of 
Mrs.  St.  Aubyn  who  should  attain  .twenty-one,  or  being  a 
daughter  should  attain  that  age  or  marry,  then  upon  the 
following  trusts,  viz.:  If  Mr.  St.  Aubyn  should  die  in  the 
lifetime  of  Mrs.  St.  Aubyn,  then,  after  his  death  and  such 
.default  or  failure  of  issue,  in  trust  for  Mrs.  St.  Aubyn, 
her  executors,  administrators,  and  assigns,  for  her  and  their 
absolute  use  and  benefit.  But  if  Mr.  St.  Aubyn  should 
survive  Mrs.  St.  Aubjn,  then,  after  his  death  and  such  de- 
fault or  failure  of  children  as  aforesaid,  upon  and  for  such 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject 
to  such  powers,  provisos,  and  declarations  as  the  said  Mrs. 
St.  Aubyn,  notwithstanding  coverture,  should  by  her  last 
will  and  testament  in  writing,  or  any  codicil  thereto,  from 
time  to  time  direct  or  appoint,  and  in  default  of  such  direction 
or  appointment,  in  trust  for  the  person  or  persons  who  under 
the  statutes  for  the  distribution  of  the  personal  estate  of  intes- 
tates would  at  the  death  of  Mrs.  St.  Aubyn  have  become  enti- 
tled to  her  personal  estate  in  case  Mr.  St.  Aubyn  had  died  in 
her  lifetime,  and  she  had  died  possessed  thereof  and  intestate. 
The  marriage  took  place  shortly  afterwards,  and  there 
were  five  children,  all  living,  of  whom  the  eldest  had  at- 
tained twenty-one. 

Peter  Smith,  by  his  vnll,  dated  the  16th  of  September, 
1864,  after  giving  an  annuity  of  £40,  payable  out  of  his 
personal  estate,  and  a  specific  bequest  of  chattels,  and  di- 
recting payment  of  his  debts,  funeral  and  testamentary  ex- 
penses, out  of  liis  personal  estate,  gave  his  realty  and 
residuary  personal  estate  to  the  plaintiffs  upon  trust  to  sell 
his  real  estate  and  convert  into  money  his  *residu-  [401 
ary  personal  estate,  and  invest  the  proceeds,  of  which  they 
were  to  stand  possessed  upon  tru"bt  as  to  one  moiety  to  pay 
the  income  to  his  daughter,  Mrs.  St.  Aubyn,  during  her 
life  for  her  separate  use  as  an  inalienable  fund  free  from 
the  control  of  her  present  or  any  future  husband  ;   and 
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after  her  death,  upon  trust  to  pay  the  annual  income  to  Mr. 
St.  Aubyn  during  hig  life  or  until  he  should  become  bank- 
rupt or  insolvent,  or  compound  with  his  creditors,  or  do  or 
suffer  any  act  which  but  lor  this  provision  would,  by  opera- 
tion of  law  or  otherwise,  be  a  sale  pledge,  mortgage,  or 
other  prospective  disposition  of  the  income  or  any  part 
thereor.  After  the  death  of  Mr.  St.  Aubyn  the  same 
moiety  of  the  said  trust  money  and  all  accumulations  of 
income  thereon  were  to  be  assigned  and  transferred  to  the 
children  or  more  remote  issue  of  testator's  daughter,  Mrs. 
St.  Aubyn,  as  she  should  by  deed  or  will  appoint,  but  so 
as  not  to  give  an  absolute  .transmissible  interest  to  any 
child  or  issue  who  being  a  male  should  not  attain  twenty- 
one,  or  being  a  female  should  not  attain  that  age  or  marry — 
in  default  of  such  appointment  to  the  children  equally  at 
twenty-one  or  marriage.  And  if  there  should  be  no  such 
child  or  issue  of  Mrs.  St.  Aubyn,  then  in  trust  to  stand, 
possessed  of  the  said  moiety  upon  the  trusts  declared  con- 
cerning the  other  moiety  bequeathed  in  trust  for  his  other 
daughter,  Mrs.  Massett,  and  her  children  and  issue. 

Peter  Smith  died  on  the  20th  of  March,  1870,  and  the 
debts  and  legacies  did  not  absorb  one-fourth  of  his  property. 

The  bill  was  filed  by  the  trustees  of  Mr.  Smith's  will  for 
the  purpose  of  obtaining  the  decision  of  the  court  on  the 
question  whether  the  bequest  in  the  will  in  favor  of  Mrs. 
St. 'Aubyn  and  her  husband  and  children  or  remoter  issue 
was  to  be  taken  as  a  satisfaction  either  wholly  or  in  part  of 
the  covenant  on  the  part  of  Mr.  Smith  contained  in  Mrs. 
St.  Aubyn' s  marriage  settlement. 

BadcocJc^  for  the  plaintiffs. 

Sir  H.  Jackson^  Q.C,  and  Smarts  for  the  trustees  of  Mrs. 
St.  Aubyn' s  Settlement:  The  limitations  of  the  will  and 
settlement  with  respect  to  the  provision  secured  by  the 
402]  covenant,  and  the  bequest  of  a  share  of  *residue 
in  favor  of  Mrs.  St.  Aubyn  and  her  children,  are  so  sub- 
stantially different — especially  having  regard  to  the  joint 
power  of  appointment  given  to  husband  and  wife  by 
the  settlement  as  contrasted  with  a  sole  power  of  appoint- 
ment in  the  wife  by  the  will,  and  to  the  circumstance 
that  under  the  settlement  the  husband  takes  the  first  life 
interest :  and  under  the  will  the  wife,  with  remainder  to  the 
husband  until  bankruptcy  or  alienation — ^as  to  prevent  the 
application  of  the  doctrinie  of  presumption  against  double 
portions — more  easily  repelled  where  the  settlement  pre- 
cedes the  will  than  where  the  will  precedes  the  settlement — 
and  exclude  the  notion  that  the  one  could  have  been  in- 
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tended  as  a  substitute  for  the  other :  ChicJiester  v.  Coven- 
try (^)\  McCaragher  v.  Whieldoni^).  Election  arises  when 
the  testator  has  attempted  to  dispose  of  something  that  was 
not  his  own,  and  it  is  plainly  inconsistent  that  tne  legatee 
should  take  under  both  instruments ;  but  in  this  case  there 
is  no  such  inconsistency.  The  covenant  does  not  exhaust 
the  moiety  of  the  residue,  but  secures  to  us  three-eighths 
only,  leaving  the  remaining  five- eighths  for  the  will  to 
operate  upon,  and  to  a  moiety  of  that  five-eighths  we  are 
entitled  in  addition  to  the  three-eighths  under  the  covenant. 

[They  also  referred  to  Thynne  v.  Earl  of  Olengall  (') ; 
Weall  V.  Rice  C). 

Kay,  Q.C.,  and  Freeling,  for  Mrs.  Masset  and  her  chil- 
dren :  There  is  nothing  in  this  case  to  repel  the  prima  facie 
E resumption  that  the  testator,  in  making  a  provision  for 
[rs.  St.  Aubyn  by  the  settlement  on  her  marriage,  and 
afterwards  making  provision  for  her  by  his  will,  did  not  in- 
tend her  to  have  a  double  portion. 

Where  the  settlement  and  the  will  relate  to  the  same  sub- 
ject-matter, and  are  of  the  same  nature,  or  there  are,  as  in 
this  case,  but  slight  differences,  the  two  instrunients  afford 
intrinsic  evidence  against  a  double  provision :  Weall  v. 
Rice.  As  to  the  differences  between  the  trusts  in  the  will 
and  in  the  settlement,  the  case  is  concluded  bj  Thynne  v. 
Earl  of  Glengall,  where,  notwithstanding  a  similar  differ- 
ence, it  was  held  that  the  share  of  residue  given  *by  [403 
the  will  was  in  satisfaction  of  the  sum  secured  by  the  tes- 
tator's antecedent  covenant  upon  his  daughter's  marriage, 
and  that,  it  being  found  to  be  for  the  benefit  of  the  daugh- 
ters and  children  to  take  under  the  will,  she  was  bound  to 
elect  so  to  take. 

[Thev  also  cited  Hutcldnson  v.  Skelton  (•) ;  Streatfield  v. 
Streatjieldi^\  and  cases  there  referred  to.] 

Sir  H.  Jackson^  in  reply. 

March  15.  Bacon,  V.C,  after  stating  the  question,  con- 
tinued :  The  purport  and  effect  of  this  covenant  appear  to 
be  so  clear  and  explicit  as  to  admit  of  no  doubt.  To  the 
the  extent  of  one-half  of  all  his  property — subject  only  to 
the  payment  of  his  debts  and  funeral  expenses,  and  to  the 
satisfaction  of  such  legacies  as  he  might  think  proper  to 
leave,  not  exceeding  in  tne  whole  one-fourth  of  all  nis  prop- 
erty— he  entered  into  a  binding  engagement  that  the  one- 

(')  Law  Rep.,  2  H.  L.,  71.  (<)  2  Russ  <b  My.,  261,  267. 

(«)  Law  Rep.,  8  Eq.,  236.  (*)  2  Macq.,  492. 

(»)  2  H.  L.  C,  131.  (•)  1  Wh.  <b  T.  L.  C,  8d  ed.,  808. 
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half  I  have  mentioned  should,  upon  his  death,  be  held  upon 
the  trusts  of  the  settlement  which  he  then  executed. 

A  doubt  has  been  suggested  as  to  the  constniction  to  be 
put  upon  the  words  by  which  his  right  to  deal  w^kh  the  one- 
lourth  which  is  excepted  from  the  covenant  is  reserved  to 
him, — whether  its  meaning  was  and  is  that  only  one-fourth 
of  the  entirety  should  in  any.  case  be  excepted,  or  whether 
it  meant  that  his  debts  being  paid,  he  should  still  be  at 
liberty  to  dispose  of  one-fourtn  of  what  might  remain.  It 
has  become  unimportant  to  consider  this,  for  it  is  admitted 
that  all  his  debts  have  been  paid,  and  that  he  has  not  exer- 
cised such  power  as  he  had  reserved  to  himself  of  leaving 
legacies :  the  only  legacy  left  by  him,  except  a  small  spe- 
cific bequest  of  chattels  of  inconsiderable  value,  being  an 
annuity  of  £40,  charged  upon  his  personal  estate  alone, 
which,  as  there  are  no  funds  to  satisfy  it,  must  fail.  It  is 
clear,  however,  that  as  to  the  moiety  of  all  his  proprety 
which  he  did  not  engage  or  bind  by  his  covenant,  he  re- 
mained full  master  of  it,  and  retained  to  himself  the  full 
and  absolute  power  of  disposing  of  it  as  he  might  think  fit 
Mr.  Smith  lived  until  1870,  and  by  his  .will,  dated  in  Sep- 
404]  tember,  *1864,  after  giving  the  annuity  of  £40  pay- 
able out  of  his  personal  estate,  and  the  specific  bequest  of 
chattels  before  mentioned,  he  devised  and  bequeathed: 
[His  Lordship  stated  the  effect  of  Mr.  Smith's  will.] 

The  will  contains  no  mention  of  or  allusion  to  the  settle- 
ment, and  the  trusts  declared  of  the  moiety  given  to  Mrs. 
St.  Aubyn  are,  as  will  be  seen,  different  in  several  important 
respects  from  those  of  the  settlement,  but  the  subjects  dealt 
with  by  the  will  includes,  and  is  identical  with  that  com- 
prised in  the  settlement,  although  the  portion  given  for  Mrs. 
St.  Aubyn  is  of  larger  amount  than  that  which  was  compre- 
hended in  the  settlement.  Upon  this  it  has  been  argued  on 
behalf  of  the  parties  entitled  under  the  settlement,  that  they 
are  entitled  to  have  the  covenant  performed,  and  that  they 
are  under  no  obligation  to  accept  the  moiety  given  by  the  will 
as  a  satif action  of  that  covenant,  but,  on  the  contrary,  that 
there  can  be  no  residue  to  which  the  testator's  gift  applies 
until  the  covenant  .shall  have  been  satisfied  out  of  the  en- 
tirety of  the  testator's  estate,  and  when  that  shall  have  been 
accomplished,  but  not  until  then,  what  may  then  remain  of 
the  estate  will  be  residue  divisible  into  moities,  one  of  which 
is  subject  to  the  trusts  declared  in  favor  of  Mrs.  St.  Aubyn 
and  her  children,  and  the  other  moiety  to  the  trusts  declared 
for  Mrs.  Masset  and  her  family.  The  consequence  of  this 
contention,  if  it  should  prevail,  would  be*  very  greatly  to 
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reduce  the  amount  of  residue  passing  by  the  will,  and  it  has 
therefore  been  strenuously  resisted  on  behalf  of  Mrs.  Masset. 
In  support  of  what,  for  shortness,  may  be.  called  the  St. 
Aubyn  contention,  it  was  insisted  that  the  rule  which  courts 
of  equity  have  adopted  in  disfavor  of  double  portions,  be- 
ing merely  one  of  presumption,  is  capable  of  being  rebutted 
(as  undoubtedly  it  is),  and  that  it  is  effectually  rebutted  by 
the  fact  that  no  mention  of  the  settlement  is  to  be  found  in 
or  to  be  inferred  from  the  expressions  of  the  will — and  more 
especially  by  the  difference  between  the  trusts  of  the  set- 
tlement and  those  declared  by  the  will.  Among  other  cases 
which  were  cited,  great  reliance  was  placed  on  the  compar- 
atively recent  decision  by  the  House  of  liords  in  Chichester 
V.  Coventry  (').  In  that  case  a  father  had  covenanted,  upon 
the  marriage  of  one  of  his  two  daughters  and  only  children, 
*to  pay  on  demand  £10,000  to  the  trustees  of  her  [405 
settlement,  with  interest  in  the  meantime.  He  afterwards 
made  his  will,  directing  his  trustees  in  the  first  place  to  pay 
his  debts  and  legacies,  and  then  to  divide  the  residue  of  his 
estate  into  moieties,  and  to  hold  them  upon  trust  for  his 
two  daughters,  the  trust  being  very  different  from  those 
declared  by  her  settlement.  It  was  there  decided  that  the 
gift  of  a  moiety  of  the  residue  was  not  to  be  taken  as  a 
satisfaction  of  the  debt  of  £10,000,  but  that  the  debt  was  to 
be  paid  out  of  the  testator's  estate  before  the  residue,  which 
was  divisible  into  moities,  could  be  ascertained.  The  great 
differences,  between  the  trusts  of  the  settlement  and  those  de- 
clared by  the  will  are  particularly  noticed  by  the  noble  and 
learned  Lords  who  assisted  in  the  decision  in  that  case,  and 
seem  to  have  enabled  their  Lordships  to  distinguish  that  case 
from  Thynne  v.  Earl  of  Olengall  (").  In  the  latter  case,  a 
testator,  upon  the  marriage  of  one  of  his  two  daughters  and 
only  children,  had  partly  paid  and  partly  secured  £100,000 
upon  trust  for  the  daughter's  separate  use  for  life,  and  after 
her  death,  for  the  children  of  the  marriage,  as  the  husband 
and  she  should  jointly  appoint.  He  afterwards  gave  by  his 
will  a  moiety  of  the  residue  of  his  personal  estate  in  trust 
for  the  daughter's  separate  use  for  life,  with  remainder  for 
her  children  generally,  as  she  should  by  deed  or  will  ap- 
point. It  was  held  by  the  House  of  Lords  in  that  case  that 
the  moiety  of  the  residue  given  by  the  will  was  a  satisfac- 
tion of  the  bond  debt,  notwithstanding  the  difference  of  the 
trusts ;  and  the  daughter  and  her  children,  if  she  should 
have  any,  were  put  to  their  election  whether  they  would 
take  under  the  will  or  insist  upon  satisfaction  of  the  bond 

(»)  Law  Rep.,  2  H.  L.,  71.  («)  2  H.  L.  C,  181. 

16  Eng.  Rep.  103 


818  CHANCERY  DIVISION.  (ToL  H 

1876  Russell  v.  St.  Aubyn.  V.C.B. 

debt ;  and  it  being  found  that  it  would  be  for  the  ben- 
efit of  the  daughter  and  her  children  that  she  should  take 
under  the  wDl,  it  was  decreed  that  she  was  bound  to  elect 
so  to  take. 

The  law  upon  the  subject  of  double  portions — for  the  law 
it  is,  though  it  has  sometimes  been  called  a  rule  and  some- 
times the  leaning  of  the  court — has  been  the  subject  of  very 
frequent  discussion,  and  may,  I  think,  be  taken  to  be  con- 
clusively settled.  In  Weall  v.  Rice  ('),  an  authority  fre- 
quently referred  to,  and  never  dissented  from,  the  question 
arose  upon  a  case  in  which  a  father  had  agreed  upon  the 
406]  marriage  of  his  daughter  to  settle  *lands  of  the  value 
of  £3,000  in  trust  for  his  daughter  for  life,  to  her  separate 
use,  with  remainder  to  the  husband  for  life,  remainder  to 
the  children  as  tenants  in  common  in  tail  with  cross  remain- 
ders ;  and  by  his  will  he  devised  an  estate  worth  more  than 
£3,000  in  trust  for  his  daughter  for  life  to  her  separate  use, 
but  without  power  of  anticipation  or  alienation,  remainder 
to  the  husband  for  life,  he  maintaining  and  educating  the 
children  of  the  marriage ;  remainder  to  the  children  of  the 
marriage  as  tenants  in  common  in  fee,  with  a  limitation 
over  of  the  shares  of  those  who  should  die  under  twenty-five 
without  leaving  issue.  The  judgment  not  only  contains  a 
very  clear  and  unquestionably  an  authoritative  exposition 
of  the  law,  but  the  case  has  in  fact,  as  well  as  in  principle, 
a  closer  resemblance  to  that  before  me  than  any  of  the 
others  which  have  been  cited.  The  sum  of  £3,000  is  men- 
tioned in  the*  agreement  for  a  settlement ;  the  donation  by 
the  will  was  larger  by  one-fourth  than  the  amount  of  the 
obligation  which  the  testator  had  imposed  upon  himself. 
Notwithstanding  the  difference  in  the  limitations  contained 
in  the  two  instruments  the  two  provisions  were  held  to  be 
of  substantially  the  same  nature.  Now,  what  is  the  differ- 
ence between  the  obligation  which  the  testator  assumed  in 
the  present  case,  and  the  provision  which  he  has  made  by 
way  of  portion  for  his  daughter  by  his  will  ?  By  the  settle- 
ment the  husband  would  take  an  interest  for  life ;  by  the 
will  the  wife  takes  the  first  life  interest  to  her  separate  use, 
and  the  subsequent  life  interest  is  given  to  the  husband  de- 
terminable upon  his  bankruptcy  or  alienation.  By  the  set- 
tlement there  is  a  joint  power  of  appointment  by  the 
husband  and  wife,  or  the  survivor  of  them,  among  the  chil- 
dren of  the  marriage ;  by  the  will  a  power  of  appointment 
is  given  to  the  wife  among  her  children  generally  or  more 
remote  issue,  with  an  ultimate  limitation  .in  default  of  such 

0)  2Rus3.  A  My.,  251. 


Vol.  II.]  CHANCERY  DIVISION.  819 

V.C.B.  Russell  v.  St.  Aubyn.  1876 

- — ■ — — — — __^ — . — _ — , — — — —  '  1 — » 

issue  upon  the  trusts  declared  of  the  other  moiety  of  the 
testator's  estate  in  favor  of  his  daughter  Mrs.  Masset.     The 

E revision  by  the  will  for  Mrs.  St.  Aubyn  and  her  children 
eing,  as  it  is  not  disputed,  a  portion  given  by  a  father  to 
his  daughter,  and  therefore  not  effectual  if  it  be  a  double 
portion,  are  the  circumstances  so  slight  as  to  bring  it  within 
the  rule  ?  I  have  adverted  to  the  differences  which  were 
held  in  Weall  v.  Rice{')  to  be  so  slight  as  to  make  the 
*rule  against  double  portions  applicable.  In  that  [407 
judgment  the  questioji  is  said  to  "be  one  which  '*  every  judge 
must  decide  for  himself."  In  discharging  that  diflScult  task 
I  am  assisted  and  guided  by  the  decision  of  the  House  of 
Lords  in  Thynne  v.  Earl  of  Olengall  ("),  where  the  differ- 
ence being  that  by  the  settlement  the  appointment  among 
the  children  was  to  be  joint  by  the  husband  and  wife,  and 
under  the  will  by  the  wife  alone,  and  that  under  the  settle- 
ment the  children  of  the  marriage  were  the  only  objects  of 
the  appointment,  and  under  the  will  the  children  of  the 
daughter  generally,  those  differences  were  held,  according 
to  the  rule  applicable  to  double  portions,  not  to  negative  the 
presumption  of  satisfaction.  In  considering  the  cases  of 
Thynne  v.  Earl  of  Olengall  and  Chichester  v.  Coventry  (^\ 
it  may  be  borne  in  mind  that  the  court  in  the  first  case  ap- 
plied the  rule  against  double  portions  to  a  subject  in  which 
^the  amount  of  the  testator's  agreement  was  somewhat  less 
than  £67,000,  while  the  residue  given  by  his  will  was  more 
than  £185,000.  In  the  second  case  the  court  came  to  a 
contrary  conclusion,  the  testator's  obligation  then  being 
£10,000,  and  the  residue  given  by  his  will  is  stated  to  have 
been  very  considerable.  What  influence,  if  any,  the  differ- 
ences between-the  amounts  may  have  had  on  the  judgments 
in  the  two  cases  I  am  unable  to  ascertain  ;  although  if  there 
be  any  substantial  discordance  between  Thynrve  v.  Earl 
of  Olengall  and  Chiqhester  v.  Coventry^  it  is  not  for  me  to 
attempt  to  bring  them  into  harmony,  I  have  the  satisfaction 
of  being  convinced  that  nothing  was  said  in  the  case  to  dis- 
sent from  the  law  as  decided  in  Weall  v.  Jiice('),  That 
case,  and  also  /Thynne  v.  Earl  of  Olengall^  were  both  re- 
ferred to  in  the  arguments  and  noticed  in  the  judgments. 
If  the  difference  between  the  trusts  in  the  settlement  and 
those  expressed  in  the  will  in  Weall  v.  Rice  were  held  to  be 
slight,  I  think  I  cannot  possibly  hold  that  the  differences  in 
the  two  instruments  in  this  case  ought  to  be  considered  as 
otiierwise  than  slight.  But  that  is  not  all ;  it  is  not  only 
upon  the  circumstances  I  have  mentioned  that  the  question 

(»)  2  Russ.  &  My.,  261.  («)  2  EL  L.  C.,.  131.         («)  Law  Rep.,  2  H.  L.,  71. 
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is  to  be  decided.  That  question,  whether  a  ^ft  in  a  will  is 
to  be  considered  as  a  satisfaction  of  a  portion  given  by  a 
settlement,  or  a  portion  given  by  settlement  is  to  be  taKen 
as  an  ademption  of  a  gift  by  will,  as  was  said  in  Chichester 
408]  *v.  Coventry  {')  to  be,  and  as  it  always  mast  be,  "is 
one  of  intention."  The  presumption  which  the  law  makes, 
may,  in  the  words  of  Sir  J.  Leach,  '*  be  rebutted  or  fortified 
by  intrinsic  evidence  derived  from  the  nature  of  the  two 
provisions,  or  by  intrinsic  evidence."  The  facts  in  this  case 
are  clear :  a  man  with  only  two  children  contracts  upon  the 
marriage  of  one  of  them  that  he  will  leave  to  or  for  her 
three-eighths  of  all  that  he  shall  die  possessed  of.  Can  any 
other  presumption  be  drawn  from  this  than  that  he  meant 
to  retain  to  himself  the  power  of  disposing  of  the  rest  of  his 

Eroperty  as  he  might  think  fit?  When  at  a  later  i)eriod  of 
is  life — thirteen  or  fourteen  years  afterwards — he  makes 
such  a  will  as  is  now  before  me,  whereby  he  divides  his 
property,  being  the  same  identical  subject  of  which  a  divis- 
ion is  contemplated  by  the  settlement,  in  equal  portions 
between  his  two  daughters,  can  it  be  rationally  or  lawfully 
presumed  that  he  intended  one  of  them  to  have  three-eighths 
of  the  entirety  and  the  half  of  what  should  remain,  and  to 
leave  to  the  other  only  one  half  of  what  should  remain  after 
three-eighths  had  been  deducted?  or  that  his  covenant  in 
the  settlement  is  to  be  treated  as  a  bond*  debt  for  a  liqui-^ 
dated  sum  payable  at  his  death,  or,  as«  was  the  case  in 
Chichester  v.  Coventry^  payable  on  demand  ?  In  my  opin- 
ion, no  such  conclusion  can  be  drawn  from  the  instruments, 
and  from  the  undisputed  facts  of  the  case.  I  find  the  sub- 
ject of  the  covenant  and  of  the  will  to  be  identical,  except 
only  (if  it  be  an  exception]  that  the  will  gives  a  larger  quan- 
tity, of  the  same  identical  subject,  than  was  comprised  in 
the  settletnenfc.  I  find  upon  the  face  of  the  will  that  the 
testator,  {giving  a  portion  to  one  daughter,  gives  an  eq^uiva- 
lent  portion  to  the  other  daughter.  Can  I  by  law  or  in  jus- 
tice say  that  it  was  his  intention  that  the  provisions  so  made 
for  his  daughters  should  be  so  grossly  unequal  ?  I  think 
not.  On  the  contrary,  I  think  that  the  presumption  which 
the  law  makes  against  double  portions  is  established,  and 
must  prevail.  The  consequence  is,  that  the  several  persons 
interested  under  the  settlement,  all  of  whom  are  in  esse^ 
must  elect  whether  they  will  rely  upon  the  provision  cove- 
nanted to  be  made  by  the  settlement,  or  whether  they  will 
take  under  the  will. 
Solicitors  :    Vizard^  Crowder  &  Co.;  Rashleigh  &  Smart 

(')  Law  Rop.,  2  U.  L.,  71. 
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[2  Chancery  Division,  418.] 
V.C.H.,  Feb.  21,  1876. 

*SwEETiNa  V.  Prideaux.  [413 

[1874    S.     317.] 
Will — Oift  by  ImplicaiioH  to  ChUdren  of  Daughter, 

A  testator  gave  to  his  sons  H.  &  J.  £16,000  upon  special  trust  and  confidence  to 
invest  and  to  pay  the  income  of  £8,000,  part  thereof,  to  his  daughter  A.  for  life  for 
her  separate  use,  and  after  her  death  to  divide  the  £8,000  amongst  her  children  at 
.  twenty-one  years  of  age.  He  then  directed  that  H.  and  J.  should  pay  the  income 
of  the  remaining  £8,000  to  his  daughter  S.  for  life  in  the  same  manner  in  every 
respect  and  subject  to  the  same  control  as  he  had  directed  as  to  his  daughter 
A.,  it  belDg  his  mtention  that  his  said  daughters', fortunes  should  not  be  subject  to 
the  debts  of  their  husbands.  He  then  gave  to  H.'  and  J.  a  sura  of  £6,000,  to  invest 
and  pay  the  income  to  his  son  S.,  and  to  divide  the  principal  amongst  his  children. 
The  sums  were  charged  on  real  estate.  There  was  power  to  apply  the  income  for 
the  maintenance  and  education  of  the  daught-ers*  and  sons'  children.  The  daughter 
8.  died,  leaving  four  children  who  had  attained  the  age  of  twenty -one.  The  fund 
representing  the  £8,000  had  been  paid  into  court: 

Held,  that  by  implication  the  four  children  were  entitled  to  the  fund. 

Henry  Swebtino,  who  died  in  December,  1819,  by  will 
in  March,  1817,  gave  to  his  two  sons,  Henry  and  John,  tlie 
sum  of  £16,000  upon  special  trust  and  confidence  that  they 
or  the  survivor  of  them,  or  the  executors  or  administrators 
of  the  survivor,  should  place  the  same  out  on  government 
or  real  securities,  and  pay  the  interest  or  dividends  of 
£8,000,  part  thereof,  to  his  daughter  Ann  for  life,  and  her 
receipt  alone,  notwithstanding  any  marriage  she  might  con- 
tnict,  should  be  a  sufficient  discharge  for  the  &ame,  and  that 
it  should  in  no  way  be  liable  to  the  control  or  subject  to  the 
debts  of  her  husband  ;  and  after  her  death  his  will  was  that 
the  said  sum  of  £8,000  should  be  equally  divided  amongst 
her  children,  if  more  than  one,  as  they  should  attain  the  age 
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of  twenty-one  years ;  and  if  she  should  have  only  one  child, 
then  that  the  same  should  be  paid  to  such  one  child ;  and  if 
his  said  daughter  should  die  leaving  no  child  or  children,  or 
no  child  or  children  should  live  to  the  age  of  twenty-one 
years,  then  it  was  his  will  that  the  same  should  be  divided 
amongst  her  next  of  kin  according  to  the  Statute  of  Distri- 
414]  butions ;  and  his  further  will  was  *that  his  said  sons 
Henry  and  John,  their  executors  or  administrators,  should 
pay  tne  dividends  or  interest  of  the  remaining  sum  of  £8,000 
to  his  daughter  Sarah  for  life,  in  the  same  manner  in  every 
respect  and  subject  to  the  same  control  as  he  had  before 
directed  as  to  his  daughter  Ann,  it  being  his  intention  that 
his  said  daughters'  fortunes  should  [not]  be  subject  in  any 
manner  to  the  control,  debts,  or  engagement  of  their  hus- 
bands. The  testator  then  gave  to  his  sons  Henry  and  John 
a  further  sum  of  £6,000,  upon  trust  that  they,  or  the  execu- 
tors of  the  survivor,  should  invest  the  same  and  pay  the  in- 
come for  the  benefit  of  his  son  Samuel,  and  in  case  he 
should  marry,  divide  the  principal  amongst  his  children, 
and  if  he  should  die  without  issue,  the  £6,  WO  was  to  be  con- 
sidered as  part  of  his  personal  estate.  The  testator  charged 
his  estate  at  Godmanchester  with  the  payment  of  the 
£16,000  and  £6,000,  and  gave  his  sons  Henry  and  John  full 
power  to  apply  the  interest  or  dividends  of  the  £16,000  and 
£6,000  for  the  maintenance  and  education  of  his  said  daugh- 
ters' or  sons'  children,  as  they  might  think  proper.  The  tes- 
tator then  gave  certain  hereditaments  to  his  son  Charles  in 
fee,  but  charged  with  the  sum  of  £8,000,  which  he  gave  to 
his  son  William  absolutely,  to  be  paid  within  five  years 
after  the  testator's  decease,  and,  until  paid,  to  pay  interest 
at  £4  per  cent.  He  then  gave  to  his  sons  John  and  George 
£8,000  each  absolutely,  to  be  paid  within  five  years,  and  to 
bear  interest  at  £4  per  cent,  in  the  meantime.  These  lega- 
cies and  all  debts  were  to  be  paid  out  of  the-pereonal  estate. 
The  daughter  Sarah  (who  died  in  June,  1874)  married  and 
had  four  children,  all  of  whom  attained  the  age  of  twenty- 
one  years. 

There  was  a  gift  of  residue  to  the  son  Henry,  of  whom  the 
plaintiff  was  a  grandson. 

This  was  a  suit  for  a  declaration  as  to  who  were  en- 
titled to  the  fund  representing  the  £8,000,  and,  if  necessary, 
for  the  administration  of  the  testator's  estate ;  and  the  ques- 
tion, was,  whether  the  children  of  Sarah  were  by  implica- 
tion entitled  to  the  fund  representing  the  £8,000. 

Morgan^  Q.C.,  and  E.  W.  Byrne,  for  the' plaintiff,  sub- 
mitted that  the  £8,000  became  part  of  the  testators  residu- 
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ary  estate,  and  *asked  for  a  decree  upon  that  footing,  [415 
and  costs  out  of  the  fund.  They  referred  to  DowUng  v. 
Dowlin^  (*)  and  Hindle  v.  Taylor  ('). 

Dickinson^  Q.C.,  and  Solomon^  for  the  defendant,  A.  C. 
Sweeting,  in  the  same  interest :  The  testator  disposed,  as 
to  the  hrst  £8,000,  of  capital  and  income,  and  as  to  the 
£6,000  did  the  same ;  but  as  to  the  second  £iB,000  he  merely 
disposed  of  the  income.  The  words  of  the  will  ought  to  be 
adhered  to. 

[They  referred  to  Savage  v.  Tyers  (")  for  the  observations 
of  Lord  Hatherley,  L.C.,'  in  reference  to  the  case  of  Las- 
sence  v.  Tierney  (*),  before  Lord  Cottenham,  and  to  Fitz- 
henry  v.  Bonner  (*).] 

Locock  Webb^  Q.C.,  and  Davenport^  for  defendants  in  the 
same  interest,  submitted  that  there  was  nothinjj  in  the  will 
showing  an  implication,  necessary  or  otherwise,  that  the 
children  of  Sarah  were  to  take  the  £8,000,  and  that  the 
residuary  legatees,  to  whom  there  was  an  express  gift  of 
everything  not  disposed  of,  were  entitled  to  the  fund. 

Tr.  Pearson,  Q.C.,  and  Ferrers^  Westlake^  Q.C.,  and 
Joyce  and  Bathurst,  for  other  defendants,  the  children  of 
Sarah,  were  not  called  upon. 

Hall,  V.C:  I  am  of  opinion  that,  upon  the  true  con- 
struction of  this  will,  tlie  testator  intended  that  the  children 
of  his  daughter  Sarah  should  have  benefits  which  amounted 
to  a  gift  of  the  corpus  of  the  £8,000  to  them.  Several  cases 
have  been  referred  to,  but  the  principle  which  will  guide  me 
is  to  be  found  in  the  case  of  Key  v.  Key  (*),  where  Lord 
Justice  Knight  Bruce (')  said:  "In  common  with  all  men  I 
must  acknowledge  that  there  are  many  cases  upon  the  con- 
struction of  documents  in  which  the  spirit  is  strong  enough 
*to  overcome  the  letter ;  cases  in  whicn  it  is  impossi-  [416 
ble  for  a  reasonable  being,  upon  a  careful  perusal  of  an 
instrument,  not  to  be  satisfied  from  its  contents  that  a  literal, 
a  strict,  or  an  ordinary  interpretation  given  to  particular 
passages,  would  disappoint  and  defeat  the  intention  with 
which  the  instrument,  read  as  a  whole,  persuades  and  con- 
vinces him  that  it  was  fi-amed.  A  man  so  convinced  is 
authorized  and  bound  to  construe  the  writing  accordingly." 
And  the  same  principle  is  to  be  found  in  the  case  of  Towns 
V.  Wentworth  {^\  where  the  Right  Honorable  T.  Pember- 
ton  Leigh,  afterwards  Lord  Kingsdown,  said  (*):  '*When 

(»)  Liiw  Rep.,  1  Ch..  612.  (•)  4  D.  Bl  A  G.,  73. 

(•)  5  D.  M.  4  G.,  677.  0)  4  D.  M.  A  G.,  84. 

(')  Law  llt'p.,  7  Oh.,  366.  C^)  11  Moo.  \\  C,  620. 

(*)  1  Mac.  &  G.,  661.  (»)  11  Moo.  P.  C,  643. 
(»)  2  Drew.,  36. 


824  CHANCERY  DIVISION.  [VoL  H. 

1876  Sweeting  v.  Prideaux.  V.G.H. 

the  main  purpose  and  intention  of  the  testator  are  ascer- 
tained to  the  satisfaction  of  the  court,  if  particular  expres- 
sions are  found  in  the  will  which  are  inconsistent  with  such 
intention  though  not  sufficient  to  control  it,  or  which  in- 
dicate an  intention  which  the  law  will  not  permit\to  take 
effect,  such  expressions  must  be  discarded  or  modified; 
and,  on  the  other  hand,  if  the  will  shows  that  the  testator 
must  necessarily  have  intended  an  interest  to  be  given 
which  there  are  no  words  in  the  will  expressly  to  devise, 
the  court  is  to  supply  the  defect  by  implication,  .and  thus 
to  mould  the  language  of  the  testator,  so  as  to  carry  into 
effect,  as  far  as  possible,  the  intention  which  it  is  of  opinion 
that  the  testator  has  on  the  whole  will  sufficiently  de- 
clared." 

In  this  case  the  testator  gave  to  his  sons  Henry  and  John 
a  sum  of  £16,000  upon  special  trust  and  confidence  that 
they  should  place  tne  same  out  on  government  or  real 
securities.  The  sum  was  raisable  out  of  his  real  estate, 
and  the  whole  £16,000  was  separated  once  and  for  all  from 
the  estate  upon  which  it  was  charged.  He  then  gave  the 
income  of  £8,000  to  his  daughter  Ann,  and  ihe  corpus  to 
her  children,  and  then  dealt  with  the  income  of  the  other 
£8,000  in  'favor  of  his  daughter  Sarah,  and  then  gave  the 
income  of  £6,000  to  his  son  Samuel  and  the  corpus  to  his 
children.  The  daughters  were  treated  collectively,  it  being 
his  intention  that  their  ''fortunes"  should  be  alike,  and  the 
income  was  not  only  given  to  them,  but  there  was  a  provi- 
sion for  the  maintenance  and  education  of  his  "said  daugh- 
ters' and  sons'  children"  as  the  trustees  might  think  proper. 
There  was  a  separate  provision  for  the  heads  of  the  three 
417]  families.  It  is  impossible,  upon  a  fair  *construction 
of  the  will,  to  exclude  the  children  of  Sarah  from  having 
the  benefit  of  this  fund.  It  is,  in  my  opinion,  as  clear  an 
implication  as  can  exist  in  any  case,  and  the  subsequent 
provisions  confirm  this  view.  I  think  the  case  falls  entirely 
within  the  observations  of  Lord  Justice  Knight  Bruce  in 
the  case  to  which  I  have  referred.  The  declaration  will  be 
that  the  four  children  of  Sarah  take  absolutely  the  fund. 

Solicitors:  Edmund  Byrne;  Davies,  Campbell ^  Reexies 
&  Hooper ;  Prideaux  &  Son  ;   W.  A,  Ilolcombe. 
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[2  Chancery  Division,  417.] 
V.C.H.,  Feb.  22,  1876. . 

Brackenbury  v.  Gibbons. 

[1872     B.     888.] 
Will — Life  Et(tate — ConHngerU  Remainder — Executory  Devue, 

A  testator  devised  to  his  daughter  N.  an  estate  for  life,  and  after  her  decease  to 
her  child  or  children  who,  either  before  or  after  her  death,  should  attain  the  age  of 
twenty -one,  or  die  under  that  age  leaving  issue  at  his,  her,  or  their  death,  in  fee 
simple  as  tenants  in  c<jminon  ;  and  in  case  there  should  be  no  child  of  N.  who  should 
attain  twenty-one  or  die  under  that  age  leaving  issue,  he  gave  the  estates  to  the 
child  or  children  of  his  daughter  G.  who,  either  before  or  after  her  death,  should 
attain  twenty-one,  or  die  under  that  age  leaving  issue  living  at  his,  her,  or  tlieir 
death,  in  fee  as  tenants  in  common.  N.  had  no  child.  At  the  death  of  N.  two  chil- 
dren of  G.  had  attained  the  age  of  twenty -one.  Other  children  attained  twenty-one 
subsequently : 

Held,  that  the  two  children  "were  entitled  to  the  estate. 

R.  Todd,  who  died  in  October,  1867,  by  will  in  December, 
1854,  gave  unto  his  daughter,  H.  Nundy,  his  hereditaments 
at  Bucknall,  to  hold  the  same  unto  his  said  daughter  during 
her  life,  and  after  her  decease  he  gave  the  same  heredita- 
ments unto  the  child,  if  only  one,  or  all  the  children,  if  more 
than  one,  of  his  said  daughter  who,  either  before  or  after 
her  death,  should  attain  the  age  of  twenty-one  years,  or  die 
under  that  age  leaving  issue  at  his,  her,  or  their  death,  or 
respective  deaths,  in  fee  simple,  such  children,  if  more  than 
one,  to  take  as  tenants  in  common  ;  and  in  case  there  should 
be  no  child  of  the  said  H.  Nundy  who  should  attain  the 
age  of  twenty-one  years  or  die  under  that  age  leaving 
*issue,  then  he  gave  the  same  hereditaments  unto  the  [418 
child,  if  only  one,  or  all  the  children,  if  more  than  one,  of 
his  daughter  E.  Gibbons  who,  either  before  or  after  her 
death,  should  attain  the  age  of  twenty-one  years,  or  die 
under  that  age  leaving  issue  living  at  his,  her,  or  their 
deatli,  or  respective  deaths,  in  fee  simple,  such  children, 
if  more  than  one,  to  take  as  tenants  in  common.  . 

At  the  death  of  H.  Nundy,  on  the  8th  of  April,  1864 
(who  died  without  having  had  any  child),  two  children  of 
te.  Gibbons  had  attained  the  age  oi  twentv-one,  viz.,  Susan- 
nah Maria,  the  wife  of  J.  Cawdron,  and  Marshall  Gibbons. 
No  child  of  E.  Gibbons  had  died  under  the  age  of  twenty- 
one  years  leaving  "issue.  There  were  other  children  wlio 
attained  twenty- one  after  the  death  of  H.  Nundy. 

Marshall  Gibbons,  who  died  in  May,  1869,  by  will  in 
April,  1800,  gave  unto  his  sister  Lucy  (the  defendant)  all 
16  Eno.  Kep.  104 
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his  share  of  the  hereditaments  belonging  to  him  under  the 
will  of  his  grandfather,  R.  Todd. 

This  was  a  suit  for  partition  ;  the  plaintiff,  as  purchaser 
of  Mrs.  Cawdron's  interest,  claiming  to  be  entitled  to  a 
moiety  of  the  hereditaments,  or  for  a  sale. 

Hadley^  for  the  plaintiff,  after  referring  to  and  comment- 
ing on  the  cases  of  Countess  of  Bective  v.  Hodgson  (*), 
Holmes  v.  Prescott  ('),  Duffield  v.  Duffield  ("),  Rhodes  v. 
Whitehead  ('),  Perceval  v.  Perceval  i^),  and  Browne  v. 
Browne  (•),  and  submitting  that  this  was  a  contingent  remain- 
der, and  that  the  law  was  now  settled  by  the  decision  in 
Holmes  v.  Prescott  and  Perceval  v.  Perceval^  was  stopped 
by  the  court. 

H  A,  Oiffard^  for  younger  children  of  E.  Gibbons, 
contended  that  this  case  was  distinguishable  from  HoVmes 
V,  Prescott  and  Perceval  v.  PerceoaL  The  clear  intention 
of  the  testator  was  expressed,  viz.,  that  all  the  children  of 
his  daughter,  E.  Gibbons,  who  attained  twenty-one  or  died 
under  that  age  leaving  issue  should  take  as  tenants  in  com- 
419]  mon,  and  the  court  ought  to  give  *eflEect  to  it.  Though 
there  was  a  rule  of  law  that  there  must  be  a  particular 
estate  to  support  a  contingent  remainder,  yet  the  court 
would,  in  order  to  give  effect  to  the  intention,  construe  the 
gift  as  an  executory  devise,  and  thus  let  in  all  those  who 
came  within  the  description  in  the  will.  These  children 
formed  a  class,  and  there  was  no  rule  which  excluded  them 
as  a  class.  There  was  no  transgression  of  the  rule  against 
perpetuity  in  this  case,  and  he  submitted  that  there  was  no 
rule  which  excluded  these  children  from  coming  in  and 
sharing  in  the  remainder,  which  had  been  prevented  from 
being  defeated  by  the  fact  that  two  members  of  the  class 
attained  the  age  of  twenty-one  in  the  lifetime  of  the  tenant 
for  life.  He  referred  to  Browne  v.  Browne  (*) ;  Festing  v. 
Allen  (') ;  Riley  v.  Oarnett  (*) ;  Doe  v.  NoweU  {*) ;  Doe  v. 
Hopkinson  (*") ;  Price  v.  Hall  (") ;  Ex  parte  Styan  (") ;  Mus- 
Icetty.  Eaton  {'*). 

Speedy  for  tne  defendant  and  a  mortgagee,  referred  to 
the  case  of  Mogg  v.  Mogg  {'*). 

Hall,  V.C:  I  am  of  opinion  that  this  case  is  covered 
by  decisions  which  I  cannot  question.     Looking  at   the 

(»)  10  H.  L.  C,  666.  («)  8  De  G.  «fe  Sul,  629. 

(«)  10  Jur.,  (N.S.),  507.  (»)  1  M.  <fe  S..  827 ;  6  Dow.,  202. 

(8)  Bli.  (N.8.),  260.  (")  6  a  B.,  223. 

(*)  2  Dr.  A  8m.,  632.  ('»)  Iaw  Rep.,  6  Eq.,  899. 

(»)  Law  Rep.,  9  Eq.,  886.  (")  Joh.,  387. 

(•)  3  Sm.  A  Giff.,  668.  (")  1  Ch.  D..  485. 

(')  12  M.  A  W.,  279.  0^)  1  Mer.,  654,  657. 
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authority  of  Holmes  v.  Prescott  (*)  and  Rhodes  v.  White- 
head ('),  it  must  be  considered  that  the  law  is  settled  as  to 
a  gift  of  this  kind ;  and  every  gift  which  can  take  effect  as  a 
remainder  absolutely  excludes  its  being  treated  as  an  ex- 
ecutory devise.  The  two  children  who  had  attained  twenty- 
one  at  the  death  of  the  tenant  for  life  took  vested  interests, 
and  no  authority  for  the  proposition  that  there  should  be  a 
divesting  in  order  to  let  in  subsequent  takers  has  been 
referred  to.  I  cannot  apply  the  law  applicable  to  executory 
devises  to  such  a  limitation  as  this.  In  Jarman  on  Wills  ( ) 
it  is  stated  that  those  children  who  attain  the  age  of  twenty- 
one  at  the  particular  time  take  to  the  exclusion  of  all  others 
who  attain  that  age  subsequently.  As  to  *whether  [420 
this  remnant  of  the  feudal  law  ought  to  be  altered  or  not 
by  the  Legislature,  I  say  nothing.  There  were  persons  who 
thought  that  contingent  remainders  ought  to  be  abolished, 
and  when  the  first  act  preserving  contingent  remainders 
from  failure  in  certain  cases  was  passed  some  years  ago  a 
clause  was  introduced  for  giving  effect  to  every  gift  by  way 
of  contingent  remainder  which  would  have  had  effect  given 
to  it  had  it  been  an  executory  devise,  but  the  law  was  other- 
wise settled. 

Solicitors:   Norris^  Aliens  <fe  Carter;    Taylor j   Hoare^ 
Taylor  &  Cooke. 

0  10  Jur.  (N.S.),  507.  (»)  2  Dr.  <fe  Sm.,  632.  («)  Vol  i,  p.,  289. 
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♦Singer  Manufacturing  Company  v.  Wilson.     [434 

[1874     S.     239.] 
Tr€ide-mark — Trade  Name — Improper  vse — Fraud — Ityunetion, 

When  a  manufacturer  A.  has  acquired  a  reputation  in  the  market,  so  that  the 
goods  made  by  him  are  commonly  known  by  his  name,  but  is  not  possessed  of  any 
patent,  a  rival  manufacturer  B.,  being  entitled  to  imitate  A.'s  goods,  is  entitled  also, 
provided  that  he  does  not  place  A.'s  name  on  his  own  goods,  to  advertise  his  goods 
and  offer  them  for  sale  by  the  name  of  A.,  if  he  takes  care  to  state  clearly  at  the 
same  time  that  the  goods  which  he  sells  are  manufactured  by  himself. 

Thus  the  plaintim,  tlie  Singer  Manufacturing  Company,  having  acquired  a  great 
reputation  as  makers  of  sewmg  machines,  tiicir  machines  being  commonly  called 
"  Singer  "  machines,  the  defendant  was  held  to  be  entitled  to  advertise  for  sale  his 
own  machines  as  "  Singer  '*  machines,  his  advertisements  always  stating  that  tlie 
machines  which  ho  sold  were  manufactured  by  himself,  and  the  word  "  Singer  "  not 
being  placed  upon  his  machines. 
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This  suit  was  instituted  to  restrain  an  alleged  improper 
use  by  the  defendant  of  the  plaintiffs'  trade-mark,  or  trade 
name. 

The  plaintiffs  were  a  company  incorporated  in  the  United 
States  of  America,  under  the  style  of  the  Singer  Manufac- 
turing Company,  and  they  had  lor  some  time  manufactured 
and  sold  sewing  machines  in  Great  Britain,  as  well  as  in 
America.  The  business  was  started  in  the  year  1850  by  J. 
M.  Singer,  who  afterwards  took  some  other  i)ersons  into 
j)artnership  with  him,  and  continued  the  business  under  the 
firm  of  J.  M*.  Singer  &  Co.  In  1863  the  company  was 
formed,  and  acquired  the  good-will  of  the  business  of  J.  M. 
Singer  &  Co.  The  bill  alleged  that  the  firm  and  the  company 
had  acquired  a  great  reputation  as  manufacturers  of  sewing 
machines,  by  reason  of  the  excellence  of  their  manufacture, 
and  that  the  sewing  machines  made  by  them  became  gen- 
erally known  as  ''Singer,"  or  ''Singer's"  machines.  'This 
name,  however,  was  generally  understood  as  meaning  any 
machine  manufactured  by  the  plaintiffs,  and  was  not  used 
to  designate  any  one  particular  construction  of  machine,  as 
both  the  company  and  their  predecessors  introduced  from 
time  to  time  various  alterations  and  improvements  into  their 
435]  machines,  which  were  still  known  by  the  *same 
name.  At  the  time  when  this  suit  was  instituted,  the  plain- 
tiffs were  not  possessed  of  any  patent  right  in  their  machines, 
though  they  had  possessed  patents  no  longer  in  force  for 
different  portions  of  their  machines.  The  bill  alleged  that 
the  plaintiffs'  machines  had  become  well  known  throughout 
the  world  as  "Singer"  or  "Singer's"  machines,  and  that 
the  name  "  Singer '"  had  become  a  trade-mark  of  the  plain- 
tiffs, and  that  though  the  plaintiffs  made,  advertised,  and 
sold  different  kinds  of  sewing  machines  of  widely  different 
mechanical  construction,  all  their  machines  were  advertised 
and  known  to  the  trade  and  to  the  public  as  "Singer"  or 
"Singer's"  machines,  the  several  varieties  being  further 
distinguished  by  specific  names,  such  as  "The  Family," 
"The  New  Family,"  and  so  on;  and  the  plaintiffs  had 
from  the  commencement  of  their  business  uniformly  de- 
scribed and  advertised  their  machines  as  "Singer"  or 
"Singer's"  machines. 

The  defendant  was  a  manufacturer  of  and  retail  dealer  in 
^  sewing  machines  in  London  and  other  places  in  England, 
and  in  Dublin. 

The  bill  contained  the  following  allegation : 

"  The  plaintiffs  have  discovered  that  the  defendant  has 
been  for  some  time  past  and  now  is  manufacturing  and  sell- 
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ing  to  the  public  sewing  machines  not  of  the  plaintiffs' 
manufacture  as,  and  has  on  his  price  lists  described  such 
machines  as,  and  has  given  to  his  salesmen  and  travellers 
directions  to  describe  and  sell  such  machines  as,  '  Singer,' 
or  'Singer's'  machines.  The  course  of  business  pursued 
by  the  defendant  is  calculated  to  mislead,  and  has  misled 

Purchasers  into  the  belief  that  the  machines  offered  for  sale 
y  the  defendant  are  machines  of  the  plaintiffs'  manufacture, 
and  has  injured,  and  if  persisted  in  will  further  injure,  the 
plaintiffs'  business,  and  the  defendant  threatens  and  intends 
to  persist  in  so  describing  his  machines,  and  to  continue  the 
same  course  of  business."  The  bill  also  alleged  that  the 
defendant's  machines  were  inferior  to  those  of  the  plain- 
tiffs, and  that  the  result  of  their  being  thrown  on  the  market 
under  the  name  of  *'  Singer"  would  be  to  injure  the  reputa- 
tion of  the  plaintiffs'  machines. 

The  bill  prayed  that  the  defendant  might  be  restrained 
from  advertising  or  otherwise  using  the  name  of  "Singer" 
as  a  *designation  of,  or  in  connection  withy  any  sew-  [436 
ing  machines  manufactured  bv  the.  defendant,  or  any  sewing 
machines  sold  by  the  defendant,  unless  of  the  plaintiffs^ 
manufacture,  and  from  selling  or  offering  for  sale,  as 
''Singer"  or  "Singer's"  machines,  any  sewing  machines 
which  had  not  been  manufactured  by  the  plaintiffs,  and 
for  an  account  of  profits,  and  assessment  and  payment  of 
damages. 

The  defendant,  by  his  answer,  asserted  that,  though  there 
might  be  varieties  of  minor  details,  all  the  machines  sold  bv 
the  plaintiffs,  of  the  class  known  to  the  public  as  "Singer" 
machines,  had  the  same  characteristic  combinations  or 
combination  of  parts.  The  defendant  alleged  that  the  term 
"Singer"  machine  was  understood  by  the  trade  and  the 
public  to  mean  a  sewing  machine  of  certain  particular  con- 
structions, and  did  not,  in  the  estimation  of  the  trade  or 
the  public,  designate  a  machine  made  by  the  plaintiffs  or 
their  predecessors,  but  was  merely  descriptive  of  any 
machine,  by  whomsoever  made,  or  the  particular  con- 
struction, and  the  defendant  alleged  that  the  plaintiffs  also 
made  and  sold  other  niachines  of  a  totally  different  con- 
struction. 

It  appeared  that  the  plaintiffs  had  for  some  years  before 
the  filing  of  the  bill  affixed  to  their  machines  a  device  con- 
sisting of  a  shuttle  and  needles,  crossed  with  a  line  of  cotton 
in  the  form  of  the  letter  S.  This  device  was  placed  in  the 
centre  of  an  ellipse.  Immediately  under  the  device  were 
placed  the  words  "Trade  Mark."     Over  it,  just  inside  the 
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ellipse,  were  placed  the  words  "The  Singer  M.  F.  G.  Co. 
N.  Y."  Outside  the  ellipse  and  underneath  it  appeared  the 
words  *' Registered  Ti-ade  Mark."  They  also  marked  their 
machines  in  large  letters  with  the  words  '*The  Singer  Manu- 
facturing Company."  In  their  price  lists  and  advertise- 
ments, smce  the  adoption  of  this  trade-mark,  the  plaintiffs 
printed  a  copy  of  the  above  device,  and  stated,  ''  No  machine 
sold  as  the  '  Singer '  is  genuine  without  this  trade-mark  fixed 
to  the  arm." 

The  defendant  did  not  place  the  word  "Singer"  on  his 
machines.  Every  machine  sold  by  him  had  attached  to  it, 
in  a  conspicuous  place,  a  brass  plate  bearing  the  device  of 
St.  George  and  the  Dragon,  surrounded  by  the  words 
"  Newton  Wilson  &  Co.,  Manufacturers,  144  High  Holborn." 
He  admitted  that  he  was  manufacturing  and  selling  ma- 
chines, not  of  the^  plaintiffs'  manufacture,  as  "Singer" 
437  J  machines,  and  that  in  his  price  lists  *he  had  described 
them  as  "Our  ^Singer'  Machines,"  and  that  he  had  given 
directions  to  his  travellers  and  salesmen  so  to  describe  them, 
but  he  said  that  in  all  his  price  lists  (which  comprised  sev- 
eral classes  and  varieties  of  machines  formerly  patented, 
and  of  which  the  patents  had  expired,  including  the 
* '  Wheeler  &  Wilson,'^  the  "  Grover  &  Baker,"  the  "  Singer," 
and  the  "  Howe  ")  it  was  expressly  stated  that  the  machines 
sold  by  him  were  manufactured  by  him,  and  he  submitted 
that  he  was  entitled  to  do  this. 

The  defendant  tiled  a  concise  statement  and  interrogato- 
ries, to  which  the  plaintiffs  put  in  an  answer.  In  this  an- 
swer the  plaintiffs  admitted  that  in  December,  1863,  letters 
patent  were  granted  in  England  to  one  Newton  for  im- 
provements in  sewing  machines,  and  were  obtained  for  a 
communication  from  abroad  by  J.  M.  Singer,  and  for 
his  benefit,  and  that  in  the  specification  filed  under  that 
patent  it  was  stated  that  "sneet  1,  figure  1,  shows  in 
elevation  an  ordinary  'Singer'  machine  fitted  with  a  novel 
arrangement,"  as  therein  mentioned.  The  plaintiffs,  how- 
ever, went  on  to  say  that  this  language  was  not  accurate, 
and  that  the  designation  "Singer"  machine  did  not  then  or 
at  any  time  apply  to  any  particular  construction  of  ma- 
chine, but  had  Deen  alwajrs  used  and  known  as  the  general 
designation  of  any  machine  manufactured  by  the  plaintiffs 
or  their  predecessors  in  business,  including  a  great  number 
of  machmes  of  different  construction.  The  plaintiffs  also 
admitted  that  between  1867  and  1869  tliejr  published  a  cata- 
logue, entitled  "The  Singer  Manufactunng  Company,  Pro- 
prietors and  Manufacturers  ot  the  World-renowned  Singer 
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Sewing  Machine,"  but  they  said  that  the  word  ** Singer" 
was  not  used  there*  as  descriptive  of  a  particular  class  of 
sewing  machine,  but  as  designating  the  plaintiffs  as  the 
makers  thereof,  and  that  the  only  peculiar  characteristic 
of  the  "  World -renowned  Sewing  Machines"  was  the  fact 
that  they  were  manufactured  by  the  plaintiffs,  to  which 
they  owed  their  renown. 

liie  plaintiffs  adduced  evidence,  showing  that  they  made 
a  numoer  of  sewing  machines  which  were  substantially 
different  from  each  other  in  their  construction,  not  possess- 
ing in  common  any  characteristic  combination  or  combina- 
tions, and  that  all  their  machines  were  known  to  the  trade 
and  the  public  as  "Singer"  machines,  simply  as  having 
been  made  by  the  plaintiffs  or  their  *predecessors  in  [438 
business.  Affidavits  were  made  by  a  number  of  persons 
who  had  purchased  sewing  machines  from  the  plaintiffs, 
stating  that  the;^  always  understood  by  the  term  *'  Singer" 
machine  a  machine  manufactured  bv  the  plaintiffs  or  their 
predecessors,  and  not  a  machine  oi  any  specific  construc- 
tion. The  plaintiffs  also  attempted  to  show  that  persons 
going  to  the  shops  of  the  defendant  to  purchase  machines 
had  been  deceived  by  representations  that  the  machines  sold 
there  were  manufactured  by  the  plaintiffs,  and  that  the  de- 
fendant had  placed  labels  on  his  machines  which  described 
them  as  "  Singer"  machines.  The  court,  however,  held  that 
no  case  of  this  kind  had  been  proved. 

Advertisements  and  price  lists  of  the  defendant  were 

g roved,  in  which  he  professed  to  sell  '* Singer"  machines, 
ut  he  had  at  the  same  time  always  stated  that  they  were 
manufactured  by  himself,  sometimes  also  describing  them  as 
*'New  Singer's,"  or  ".Singer's"  with  improvements  of  his 
own,  and  stating  also  that  his  niachines  were  superior  to 
those  of  any  other  manufacturer. 

The  cause  came  on  for  hearing  before  the  Master  of  the 
Eolls  on  the  13th  of  December,  1876. 

Sir  J.  Holker,  A.G.,  Southgate,  Q.C.,  T,  Aston,  Q.C., 
Hemming,  Q.C.,  Macrory,  and  /.  Righy,  for  the  plaintiffs. 

Fry,  Q.C.,  Bidder,  Q.'C.,  Everitt^xA  W.  N.  Lawson,  for 
the  defendant,  were  not  heard,  the  Master  of  the  Rolls  say- 
ing at  the  close  of  the  plaintiffs'  case  that,  being  of  opinion 
that  on  their  own  evidence,  read  without  cross-examination, 
the  plaintiffs  had  failed,  he  should  give  judgment  in  the  na- 
ture of  a  nonsuit. 

Jessel,  M.R.:  The  case  made  by  the  plaintiffs,  as  I  un- 
derstand it,  is  a  very  simple  one.  They  are  a  great  manu- 
facturing company  of  sewing  machines,  and  they  are  called 
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the  Singer  Manufacturing  Company.  Their  case  is  that  for 
many  years  they  have  been  in  a  lar^e  way  manufacturers  of 
sewing  machiAes,  that  the  sewing  machines  manufactured 
by  them  have  been  described  as  '* Singer"  machines,  or 
"Singer's"  machines,  and  that  those  words  do  not  import, 
and  were  not  generally  understood  to  import,  any  specific 
439]  principle  of  ^construction  or  mechanical  arrangement 
of  working  parts,  or  any  one  type  of  machine,  but  simply 
that  the  macnines  so  designated  are  of  the  plaintiffs'  manu- 
facture. They  go  on  to  say  that  by  means  of  advertise- 
ments and  otherwise,  their  manufactures  are  well  known 
throughout  the  world  as  ''Singer"  or  ''Singer's"  machines, 
and  that  the  name  "Singer '"has  become,  and  is  a  trade- 
mark of  the  plaintiffs. 

I  will  pause  here  for  a  moment  to  say  that  the  plain- 
tiffs have  a  trade-mark  properly  so  called,  that  is,  a  mark 
or  device  aflBxed  to  the  macnines  they  sell,  and  they  have  in 
all  advertisements  and  price  lists  that  I  have  seen  (of  course 
I  cannot  speak  of  those  I  have  not  seen),  but  in  all  those 
that  they  nave  thought  fit  to  hand  up  to  me,  they  very 
fairly  describe  that  as  a  trade-mark.  I  will  read  it  from  one 
that  is  before  me  at  the  present  moment.  "Illustrated 
Price  Lists  of  the  Singer  Manufacturing  Company's  New 
Family  Machines";  "Sole  Proprietors  and  Manufacturers 
of  the  Singer  Sewing  Machines  for  every  class  of  Needle- 
work"; "Copy  of  the  Company's  Trade-mark  plate  affixed 
to  the  arm  of  every  machine,  without  which  none  are  genu- 
ine." Then  there  is  the  trade-mark,  which  is  a  shuttle, 
with  what  I  suppose  is  intended  to  represent  a  reel  of  thread, 
and  two  cross  lines,  which  I  suppose  are  intended  to  repre- 
sent needles.  That  is  their  trade-mark,  and  it  is  surrounded 
by  this  device :  "The  Singer  Manufacturing  Company,"  in 
large  letters,  with  the  words  "Trade  Mark"  below,  and 
jthen  there  are  some  flowers.  It  is  a  very  distinctive  trade- 
mark indeed,  so  that  they  let  the  public  Know,  and  they  let 
everybody  know,  that  nothing  is  genuine  without  that  trade- 
mark, and  anybody  who  saw  their  price  lists  must  see  that 
that  is  their  trade^mark.  Therefore,  when  they  say  that 
the  use  of  the  word  "Singer"  has  become  and  is  a  trade- 
mark of  the  plaintiffs,  it  is  said  in  some  extraordinary  and 
unusual  sense  of  the  word  "trade-mark,"  they  having  a 
proper  trade-mark,  which  is  one  very  well  known. 

Tnen  the  bill  contains  the  following  allegation:  "The 
machines  made  by  the  plaintiffs  have  acquired  a  very  large 
reputation,  and  by  reason  of  such  advertisements  as  afore- 
said have  become  very  widely  known  both  by  the  trade  and 
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by  the  public,  and  the  plaintiffs  and  their  predecessors  in 
the  said  business  have  for  many  years  past  carried  on  an 
extensive  trade  in  such  machines,  and  *have  from  the  [440 
first  commencement  of  the  said  business  uniformly  described 
and  advertised  their  machines  as  "SiAger"  or  "Singer's" 
machines.  The  plaintiffs  complain  that  the  defendant, 
who  is  a  sewing  machine  manufacturer,  has  manufactured 
and  sold  to  the  public  sewing  machines  not  of  the  plaintiffs' 
manufacture,  and  has  on  his  price  list  described  such  ma- 
chines as,  and  has  given  to  his  salesmen  and  travellers  direc- 
tions to  describe  and  sell  such  machines  as,  "Singer"  or 
"Singer's"  machines;  and  they  say  that  that  course  of 
business  "is  calculated  to  mislead  and  has  misled  pur- 
chasers into  the  belief  that  the  machines  offered  for  sale  by 
the  defendant  are  machines  of  the  plaintiffs'  manufacture." 

Then  they  asked  the  court  to  restrain  the  defendant 
"from  advertising  or  otherwise  using  the  name  of  'Singer' 
as  a  designation  of,  or  in  connection  with,  any  sewing  ma- 
chines sold  and  manufactured  by  the  defendant,  or  any 
sewing  machine  sold  by  the  defendant,  unless  of  the  plain- 
tiffs' manufacture,  and  from  selling  or  offering  for  sale  any 
sewing  machines  as  *  Singer'  machines,  or  'Singer's'  ma- 
chines, which  have  not  been  manufactured  by  the  plain- 
tiffs." Therefore  that  injunction  is  asked  ^uite  irrespective 
of  the  defendant  telling  his  customers  that  it  was  not  manu- 
factured by  the  plaintiffs.  One  of  the  learned  counsel 
wanted  to  press  me  to  enter  into  a  line  of  evidence  not 
covered  by  the  first  paragraph  of  the  prayer,  and  not  in- 
tended, as  I  thought,  to  be  covered  by  the*  bill.  I  was 
relieved  from  considering  that,  because  the  Attorney-Gen- 
eral said  he  did  not  want  to  go  further  than  that  prayer, 
and  that  he  wanted  the  general  question  decided  whether  he 
was  entitled  to  the  injunction  as -asked  by  that  prayer, 
namely,  to  restrain  the  defendant  from  offering  for  sale  any 
sewing  machine  as  "Singer's"  or  the  "Singer"  machine, 
whether  he  said  it  was  made  by  himself  or  not. 

The  view  I  take  of  the  law  is,  that  nothing  can  be  better 
established,  and  nothing  ought  to  be  otherwise  than  fully 
established  in  a  civilized  country,  than  this,  that  a  manufac- 
turer is  not  entitled  to  sell  his  goods  under  the  false  repre- 
sentation that  they  are  made  by  a  rival  manufacturer.  That 
is  the  principle:  the  difficulty  has  arisen  in  determining 
what  amounts  to  such  false  representation. 

The  cases  which  have  come  before  the  courts,  may,  I 
think,  be  *conveniently  divided  into  two  classes ;  the  [441 
first  clavss,  which  is  the  more  numerous  one,  consists  of 
16  Eng.  Rep.  105 
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cases  where  the  goods  manufactured  are  distinguished  by 
some  description  or  device  in  some  way  or  other  affixed  to 
the  article  sold.  It  may  be,  as  I  said  before,  description — 
that  is,  it  may  consist  of  a  name  or  names,  or  a  lengthy  de- 
scription consisting  of  names  with  supferadded  words,  and 
that  description  may  be  either  affixed  to,  or  impressed  upon, 
the  goods  themselves  by  means  of  a  stamp  or  an  adhesive 
label,  or  it  may  be  made  to  accompany  the  goods  by  being 
impressed  or  made  to  adhere  to  an  envelope  or  case  contain- 
ing the  goods. 

An  illustration  of  the  first  class  would  be  the  common 
trade-mark,  which  is  either  the  name  or  the  image  of  some 
known  or  unknown  thing,  actually  impressed  upon  or 
worked  into  the  material,  or  made  to  adhere  to  the  surface 
of  the  material,  or  it  may  be  not  what  is  commonly  known 
as  a  trade-mark,  a  distinguishing  mark  which,  perhaps,  to 
a  legal  mind,  would  be  a  trade-mark,  but  some  form  of  the 
material  itself. 

I  will  give  as  an  illustration  a  case  which  was  recently 
before  me,  where,  on  some  cloths  which  were  exported 
abroad,  it  was  said  that  certain  lines  in  the  hem,  or  fringe, 
of  the  cloth  of  various  colors  were  understood,  in  the  Brazils 
in  the  one  case,  and  in  Turkey  in  another  case,  to  show  that 
they  were  the  ffoods  of  a  particular  manufacture.  All  that 
comes  under  the  general  notion  of  a  trade-mark,  which  is  a 
mark  which  shows  that  the  goods  are  made  by  some  par- 
ticular maker. 

Sometimes  you  do  not  find  anything  put  on  the  goods 
themselves,  rtie  reason  often  being  that  the  ^oods  are  not 
capable  of  it;  for  instance,  when  there  are  liquids,  wpon 
which  of  course  you  cannot  put  a  mark,  and  therefore  a 
mark  is  put  on  the  bottle  containing  the  liquid,  or  on  the 
cork  which  is  in  the  bottle  and  helps  to  retain  the  liquid. 
These  are  again  true  trade-marks,  whether  affixed  in  the 
shape  of  a  label  on  a  bottle  of  liquid  or  in  the  shape  of  a  de- 
vice on  the  cork,  or  in  the  case  of  other  goods,  such  as 
cigars,  affixed  to  the  box  which  contains  the  cigars  or  the 
string  which  encircles  them,  they  are  in  some  way  or  other 
attached  to  the  goods,  and  go  along  with  the  goods  on  sale. 
That  I  call  the  farst  class. 

Now,  as  to  this  class,  it  is  quite  immaterial  that  the  maker 
of  the  goods  to  which,  what  I  will  call  for  the  sake  of  short- 
442]  ness,  the  trade-mark  *is  affixed,  did  not  know  that  it 
was  a  trade-mark,  and  had  not  the  slightest  intention  of  de- 
frauding anybody.  He  must  not  put  as  a  mark  on  goods, 
even  though  he  intends  to  establish  it  as  his  own  trade- 
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mark,  that  which  is  the  known  trade-mark  of  other  people, 
and  he  would  be  restrained  by  injunction  though  he  thought 
he  himself  had  invented  the  trade-mark  and  bona  fide  in- 
tended it  to  designate  goods  of  his  own  manufacture.  And 
the  reason  is  obvious,  because  the  goods  pass  from  hand  to 
hand,  and  though  he  may  act  with  the  utmost  bona  fi^des^ 
yet  the  ultimate  purchasers  might  believe  that  they  were 
the  real  goods,  that  is  to  say,  that  they  were  manufactured 
by  the  person  entitled  to  the  original  trade-mark.  There- 
fore, in  that  case,  knowledge  that  he  is  doing  anything 
wrong  is  immaterial  even  in  the  maker. 

Another  element  which  is  sometimes  imported  into  these 
cases  has  also  no  material  bearing ;  that  is,  that  if  the  maker 
knows  that  they  are  not  the  goods  of  the  person  entitled  to 
use  the  trade-mark,  and  communicates  that  knowledge  to 
the  immediate  purchaser,  it  makes,  as  I  have  said,  no  diiler- 
ence,  and  even  if  he  does  not  know  it,  and  tells  the  imme- 
diate purchaser  that  the  ^oods  are  of  his  own  manufacture, 
it  will  still  not  save  him  from  an  injunction,  because, 
although  the  immediate  purchaser  fi:om  him  is  aware  that 
the  goods  in  question  are  not  manufactured  by  any  other 
person  than  the  vendor,  yet,  as  he  passes  them  on,  the 
representation  does  not  necessarily  pass  on  with  them,  and 
therefore  the  next  purchaser,  or  the  following  or  some  other 
purchaser,  or  the  public  at  large  who  are  the  ultimate  pur- 
chasers, would  be  as  much  deceived  as  if  no  such  commu- 
nication took  place.  Consequently,  whenever  you  get  to  a 
case  of  the  first  class,  you  have  nothing  more  to  do  than  to 
show  that  the  trade-mark  has  been  taken. 

What  do  we  mean  by  saying  that  the  trade-mark  has 
been  taken  \  That,  again,  has  given  rise  to  a  great  variety 
of  decisions,  but  the  principle,  I  think,  is  clear.  A  trade- 
mark, to  be  taken,  need  not  be  exactly  copied ;  it  need  not 
be  copied  even  with  slight  variations ;  but  it  must  be  a  sub- 
stantial portion  of  the  trade-mark.  It  has  sometimes  been 
called  the  material  portion,  but  that  means  the  same  thing ; 
it  means  the  essential  portion  of  the  trade-mark,  and  it  is 
sometimes  a  very  diflBcult  thing  for  a  judge  to  say  what  is 
the  essential  portion  of  it.  As  to  that,  no  doubt  authorities 
are  *useful.  It  must  depend  on  the  nature  of  the  [443 
articles,  and  on  the  nature  of  the  trade-mark  also.  Of 
course,  where  the  trade-mark  is  very  special,  or  peculiar  in 
one  respect,  and  is  unlike  any  other  trade-mark  in  the 
world ;  if  it  had,  for  instance,  the  portrait  of  a  fanciful 
animal  such  as  we  are  familiar  with  in  heraldry,  or  one 
which  no  human  being  had  ever  thought  of  before,  if  it  was 
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a  new  animal  invented  for  the  purpose  of  the  trade-mark, 
then,  even  though  it  was  accompanied  by  other  indicia 
making  up  the  trade-mark,  I  think  very  few  courts  would 
doubt  that  the  man  who  put  the  fanciful  animal  on  goods 
of  the  same  description  or  quality  would  invade  the  rights 
of  fhe  original  owner  of  the  trade-mark.  I  only  put  that  aa 
an  illustration  ;  many  others  will  present  themselves  to  the 
minds  of  the  gentlemen  of  the  bar  who  are  familiar  with  the 
subject.  Therefore,  what  the  court  has  to  satisfy  itself  of 
is,  that  there  has  been  an  essential  portion  of  the  trade- 
mark used  to  designate  goods  of  a  similar  description.  I 
say  of  a  similar  description,  because  there  is  no  right  in  a 
trade-mark  except  to  protect  the  manufacturer  of  the  goods. 
If  a  seller  of  carriages  invented  this  fanciful  mark,  this 
curious  animal,  and  put  it  on  carriages,  that  would  not  pre- 
vent a  manufacturer  of  Wbolen  goods  from  putting  it  as  a 
trade-mark  on  woollen  goods.  As  I  said  beiore,  you  must 
have  regard,  not  merely  to  the  mark,  but  to.  the  nature  of 
the  goods  upon  which  the  mark  is  impressed.  That  being 
so,  I  think  I  have  disposed  of  the  first  class  of  cases. 

The  second  clasd  of  cases  are  cases  of  a  totally  different 
character :  they  are  always  cases  of  fraud.  They  are  cases 
where  the  defendant,  without  putting  any  trade-mark  at  all 
on  his  goods,  or  putting  a  trade-mark  which  is  admittedly 
different  in  substance  from  the  trade-mark,  if  any,  of  the 
plaintiff  on  the  goods,  h^s  represented  the  goods  as  being 
goods  manufactured  by  the  plaintiff.  Here,  again,  the 
court  has  to  try  the  question  of  representation.  What  the 
defendant  has  said  or  has  done  must  amount  to  a  represen- 
tation that  the  goods  to  be  sold  are  the  goods  of  the  plain- 
tiff, or  that  they  are  manufactured  by  the  plaintiff.  What 
amount  of  representation  wiU  be  sufficient  for  that  purpose 
must  again  depend,  of  course,  on  the  facts  of  each  particu- 
lar case  ;  but  there  are  one  or  two  things  which  I  think  may 
guide  the  court  in  arriving  at  a  conclusion. 
444]  *Fii:st,  has  the  representation  in  question  been 
accompanied  by  a  trade-mark  on  the  goods  ?  If  there  is  a 
distinct  and  obvious  trade-mark,  of  considerable  size,  and 
which  ought  to  be  noticed  by  any  reasonable  purchaser, 
showing  that  the  goods  in  question  are  goods  manufactured 
by  the  nian  who  sells  them,  it  is  very  strong  evidence  iu 
favor  of  his  bona  fides.  It  seems  to  show  that  he  could  not 
have  intended  to  deceive,  or  he  would  not  have  taken  so 
much  trouble  to  have  marked  his  goods  in  a  plain  and  easily 
recognizable  manner  as  being  manufact^ired  by  himself. 

Again,  if  he  tells  the  purchaser  in  plain  English  that  the 
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goods,  however  described,  are  in  fact  manufactured  by  him- 
self, and  makes  tliis  statement  again  in  an  open  and  full 
manner — that  is,  he  does  not  use  a  small  type  for  the  one 
statement  and  a  large  type  for  the  other,  and  does  not  do 
anything  which  shows  an  intention  to  deceive,  but  openly 
and  fairlv  states  all  the  circumstances — then  it  appears  to 
me  you  nave  a  very  strong  indication  to  show  that  he  did 
not  intend  to  deceive,  and  that  no  reasonable  person  ought 
to  have  been  deceived,  although,  if  he  had  used  one  or 
more  of  the  terms  he  has  used  without  that  explanation,  he 
might  have  been  liable  to  a  charge  of  misrepresentation. 
But,  as  in  every  other  case  of  fraud— for  it  must  be  fraud — 
the  case  must  be  proved.  I  say  it  must  be  fraud,  because 
in  the  second  class  of  cases  the  defendant  knows  two  things : 
he  knows  the  goods  were  manufactured  by  himself  and  not 
the  plaintiff,  and  he  knows  the  representation  he  is  using  is 
to  convey  to  the  mind  of  the  purchaser  (when  I  say  he 
knows  it,  if  it  is  reasonably  calculated  to  convev,  he  must 
know  the  meaning  of  language  so  reasonably  calculated  to 
convey  the  idea)  a  contrary  impression,  that  is  a  distinct 
and  direct  fraud ;  and  I  go  furtner,  and  although  it  is  no 
part  of  my  business  to  decide  on  morals,  yet  as  we  often 
talk  of  legal  fraud,  perhaps  irregularly  and  improperly,  as 
distinguished  from  moral  fraud,  that  appears  to  me  to  be 
moral  fraud,  and  moral  fraud  of  a  very  gross  character, 
because  .he  knows  the  facts,  and  knowingly  misrepresents 
them  to  induce  a  man  to  buy  as  goods  manufactured  by 
somebody  else,  goods  manufactured  by  himself. 

Now,  if  there  is  anything  in  this  case  at  all,  it  is  a  case  of 
the  second  class.  The  plaintiffs,  as  I  said  before,  have  very 
distinct  trade-marks  indeed,  which  I  have  described.  The 
defendant  has  *also  a  distinct  trade-mark,  very  dis-  [445 
tinct  indeed,  which  is  put  on  his  machines  of  a  fairly  con- 
siderable size,  and  as  far  as  I  can  see,  of  the  same  size  as 
the  trade-mark  which  the  plaintiffs  put  on  their  machines. 
If  it  differs,  it  differs  so  minuteljr  that  I  have  not  been  able 
to  appreciate  the  difference.  It  is  of  brass  like  theirs,  and 
it  is  very  distinctive,  "Newton  Wilson  &  Company,  Manu- 
facturers.'* There  is  then  a  St.  (S-eorge  and  a  Dragon  and 
the  word  "Trade-mark,"  and  144  High  Holborn,  London. 
If  that  trade-mark  has  any  meaning  at  all  with  the  use  of 
the  word  "Manufacturers,"  it  means  that  Newton  Wilson 
&  Co.  are  the  manufacturers  of  the  article  upon  which  this 
brass  plate  is  affixed.  I  so  read  it,  and  I  think  any  intelli- 
gent person  would  so  read  it  also,  and  I  am  gratified  so  far 
to  find  from  the  evidence  that  whenever  the  attention  of  any 
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of  the  witnesses  was  called  to  this  brass  plate,  they  at  once 
recognized  the  fact  tliat  it  was  a  representation  that  Newton 
Wilson  &  Co.  manufactured  that  article. 

Again,  I  have  seen  the  machines,  and  in  my  opinion  any 
ordinary  purchaser  looking  at  the  machines  ought  to  have 
seen  that  brass  plate  upon  them.  That,  again,  is  a  question 
which  I  must  decide  for  myself  as  a  jury,  and  in  my 
opinion  trade- marks,  being  made  for  those  who  have  ordi- 
nary sight  and  ordinary  minds,  and  not  being  made  for 
persons  of  extraordinary  acuteness  or  extraordinary  dull- 
ness, I  think  there  is  on  every  machine  sold  by  the  defen- 
dants a  j^air  and  reasonable  notice,  not  calculated  to  mislead 
any  one,  that  the  machines  sold  by  them  with  that  mark 
affixed  to  them  are  manufactured  by  the  firm  of  Newton 
Wilson  &  Co. 

But  that  is  not  all.  The  defendant  has  issued  a  price  list, 
and  it  is  on  the  price  list  that  the  great  argument  turns.  It 
was  said  that,  however  the  machine  might  have  been  stand- 
ing alone,  the  defendant  has  issued  a  list  of  prices  to  the 
public  which  showed  that  he  sold  "Singer"  machines,  or 
in  other  words,  that  he  sold  machines  manufactured  by  the 
plaintiffs.  Well,  if  he  did  that,  if  he  represented  to  the 
public  that  the  machines  which  he  knew  were  manufactured 
by  himself,  were  manufactured  by  the  plaintiffs,  of  course  he 
would  be  liable. 

When  I  come  to  look  at  the  defendant's  price  liiit,  I  find 
this,  that  it  is  "Newton  Wilson  &  Co.'s  Price  List,"  and  I 
find  in  type,  fairly  the  same  for  this  purpose  throughout, 
446]  that  is,  down  to  the  *material  words  in  the  middle  of 
the  second  page,  this  passage  which  I  am  going  to  read  : 
"Treadle  machines,  for  family  and  manufacturing  use,  on 
the  various  well-known  American  systems,  and  manufac- 
tured by  us  under  their  expired  patents,  but  in  some  cases 
with  patented  improvements  of  our  own,  and  with  a  finish 
.and  perfection  that  is  unapproachable,  as  follows."  Then 
there  comes  the  "  Wheeler  &  Wilson  Bronze  Machines,"  and 
then  various  other  Wheeler  &  Wilson  machines ;  then  the 
"  Grover  &  Baker  Machine  No.  2 ;"  then  there  are  various 
other  Grrover  &  Baker  machines  ;  then  there  is  the  ''  Singer 
Family  Machine,  P. A.;"  then  there  are  two  more  Singer 
machines,  the  "Medium  Machine,  F.  E.,"  and  two  more 
manufacturing  machines.  Then  comes  the  Howe,  three 
kinds  of  machines  with  some  variations,  and  that  ends  this 
list.  So  that  you  have  in  this  price  list,  following  a  long 
list,  which  I  did  not  read,  of  Newton  Wilson  &  Co.'s  ordi- 
nary machines,  that  is,  of  no  particular  name,  but  made  by 
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themselves,  these  machines  on  the  various  well-known  Amer- 
ican systems. 

Reading  this,  what  do  I  find  1  I  find  it  stated  as  distinctly 
as  English  can  state  it  to  my  mind,  that,  whatever  these 
things  are  called  by  the  defendant,  they  are  manufactured 
by  himself.  He  tells  the  public  in  the  same  breath,  if  I  may 
say  so,  bht  on  the  same  sheet  certainly  and  literally  on 
which  he  uses  the  name  complained  of,  that,  whatever  it 
may  mean  to  the  public  when  used  alone,  he  uses  it  to  de- 
scribe a  machine  made  on  the  American  system  by  himself, 
*' manufactured  by  us."  He  then  says,  *'they  are  manu- 
factured with  improvements  not  to  be  found  in  the  things 
manufactured  by  other  people."  The  argument  before  me 
was  this:  it  is  said  he  has  described  amongst  the  machines 
manufactured  by  himself  a  machine  which  he  calls  the 
** Singer"  Family  Machine,  which,  standing  alone,  means  a 
machine  manufactured  by  the  plaintiffs.  But  the  answer  is 
simple — that  it  does  not  stand  alone.  He  says,  "I  call  it 
BO  because  it  is  on  a  well-known  American  system,"  the 
' '  Singer"  being,  amongst  others,  originally  an  American  man- 
ufacturing company ;  and  it  does  appear  from  the  evidence 
that,  although  the  ''Singer"  machine  cannot  be  described  as 
confined  to  a  patented  machine,  or  even  perhaps  to  machines 
of  a  "particular  and  precise  description,  as  distinguished 
from  every  other  machine,  yet  there  are  some  particulars 
about  the  "Singer"  *machines  which  are  recognized  [447 
as  regards  form,  shape,  and  mechanical  contrivance  which 
not  unfairly  might  be  used  as  a  distinction. 

To  illustrate  what  I  mean,  I  will  take  another  class  of 
cases  altogether.  Suppose  we  have  wines.  You  have  a 
wine  which  is  a  manuiactured  wine,  say  champagne,  not  a 
natural  wine  at  all.  You  have  Moet's  champagne,  Pom- 
mery  &  Greno's  champagne,  Roderer's  champagne,  or  any 
other  makers  of  champagne.  Their  champagnes  are  known 
throughout  the  world  as  excellent  wines  in  their  way. 
Another  man  sets  up  as  a  champagne  maker,  not  in  France 
but  in  Germany,  and  manufactures  a  wine  now  well  known 
in  the  market  called  German  champagne.  He  sends  out 
circulars,  and  he  says,  "I  manufacture  champagne  wine 
from  Rhine  grapes,  and  I  manufacture  them  at  Frankfort. 
They  are  very  good  wines,  and  they  are  manufactured  on 
the  well-known  French  systems,  and  are  manufactured  in 
some  cases  with  improvements  of  my  own,  and  with  a  finish 
and  perfection  which  is  unapproachable.  They  are  as  fol- 
lows :  the  Moet  champagne.  No.  1 ;  the  Pommery  &  Greno 
champagne,  No.  2 ;   and  the  Roderer  champagne,  No.  3." 
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Could  anybody  say  that  a  person  reading  that  statement 


favor  of  fools  or  idiots,  but  in  favor  of  ordinary  English 
people,  who  understand  English  when  they  see  it,  and  are 
not  deceived  by  any  difference  in  type,  but  who  have  before 
them  a  very  plain  statement.  It  does  seem  to  me  that 
neither  Messrs.  Moet,  nor  Messrs.  Pommery  &  Greno,  nor 
Messrs.  Roderer,  would  have  any  right  to  complain  that  a 
manufacturer  of  champagnes,  in  honor  of  them,  and  to 
show  that  he  had  nearly  approached  their  flavor,  or  that  he 
had,  in  his  own  opinion,  improved  upon  it,  had  described 
his  wines  in  that  way,  not  putting  anything  of  the  kind  on 
the  bottle,  but  the  German  manufacturer  putting  on  the 
bottle  his  own  name,  let  us  say  Grapheim,  so  that  everybody 
would  know  they  were  his  wines,  although  he  had  stated  in 
the  circular  that  they  were  rather  better  than  Moets,  Pom- 
mery &  Greno's,  or  Roderer' s,  and  so  had  distinguished 
them  by  such  description. 

That  appears  to  me  to  be  the  present  case ;  and  I  am  of 
448]  opinion  *that  the  plaintiffs  are  mistaken  in  saying 
that  they  have  any  right  to  prevent  the  defendant  using 
their  name  in  this  waj,  that  is,  the  name  of  the  machine, 
when  he  does  not  use  it  for  any  other  purpose  than,  as  far 
as  he  is  concerned,  to  show  that  it  is  a  kind  of  machine  man- 
ufactured by  him. 

Therefore,  in  my  opinion,  the  plaintiffs'  case  fails ;  and  it 
is  my  duty  to  dismiss  the  bill  with  costs. 

A  decree  was  accordingly  made  by  which,  after  reciting 
that  the  court  was  of  opinion  that  the  plaintiffs  had  failed 
on  their  own  evidence,  read  without  cross-examination,  the 
bill  was  dismissed  with  costs;  the  defendant's  evidence 
being  entered  for  the  purposes  of  costs  only,  and  not  as 
having  been  read. 

The  plaintiffs  appealed,  and  the  appeal  came  on  for  hear- 
ing on  the  21st  of  March,  1876. 

Southgate^  Q.C.,  J.  Aston^  Q.C.,  Hemming^  Q.C.,  and  /. 
Rigby,  for  the  plaintiffs :  Where  a  name  is  the  name  of  a 
manufacturer,  another  person  cannot  call  his  own  manufac- 
ture by  it,  for  the  doing  so  amounts  to  a  representation  that 
it  is  made  by  the  other  person,  though  the  case  is  not  the 
same  as  to  the  use  of  the  name  of  an  inventor,  for  there 
nobody  can  be  misled.  Suppose  a  person  goes  into  a 
pianoforte  warehouse  and  says,  **  Sell  me  a  Broadwood." 
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Can  the  dealer  sell  him  anything  but  a  piano  made  by 
Broadwood  ? 

[James,  L.J.:  Have  vou  any  authority  in  your  favor,  if 
there  is  no  label  or  mark  affixed  to  the  goods  sold  ?] 

There  are  dicta  by  Lord  Hatherley  in  the  GHenfield  Starcji 
Case,  Wother spoon  v.  Ourrie(^)\  and  surelj^  there  is  no 
statute  of  frauds  to  make  writing  necessary  in  such  a  case. 
The  order  of  the  House  of  Lords  in  that  case  restrained  the 
use  of  the  word  *'  GHenfield,"  not  only  on  the  label,  but  also 
in  advertisements,  which  entirely  disposes  of  the  distinction 
taken  by  the  Master  of  the  Rolls.  The  defendants  misap- 
prehend a  remark  of  James,  L.  J.,  when  Vice-Chancellor, 
in  the  Wheeler  &  Wilson  Company  v.  Shakespear  (*),  which, 
moreover,  was  only  a  dictum^  and  does  not  *apply  [449 
to  this  case,  because  on  the  evidence  read  the  word  "  Singer" 
does  not  point  at  any  particular  type  of  machine,  but  sim- 
ply at  the  manufacturers.  Edelsten  v.  VicJci^)  related  to 
an  expired  patent  in  the  name  of  Taylor,  not  to  the  mere 
use  01  a  manufacturer's  name.  Ainsworth  v.  Walmsley  {*) 
and  Wother  spoon  v.  Currie  (*)  are  in  our  favor. 

[James,  L.J.:  The  last  would  have  been  a  valuable  case 
for  you  if  the  name  "Singer"  had  been  placed  on  the  de- 
fendants' machines.] 

It  has  been  said  that  there  is  no  property  in  a  name : 
Clark  V.  Freeman  (*) ;  but  Lord  Cairns,  in  Maanoell  v. 
Hogg  (•)»  doubts  that  rule.  The  Singer  Company  v.  Kim- 
ball (')  IS  a  decision  by  the  Scotch  courts  in  our  favor  under 
circumstances  exactly  similar  to  those  of  the  present  case. 
There  the  court  found  that  the  name  "  Sinjjer'^  had  been  in 
the  sewing  machine  trade  used  and  appropriated  exclusively 
to  designate  and  identify  the  sewing  machines  made  by  us, 
and  granted  a  perpetual  interdict  against  the  use  of  the 
name  "Singer"  by  the  defendants,  tnough  the  defendants 
in  that  case  had,  equally  with  the  present  defendants,  stated 
in  their  advertisements  that  the  "Singer"  machines  which 
they  sold  were  manufactured  by  themselves.  Could  a  man 
be  allowed  to  sell  ale  manufactured  by  himself  under  the 
name  of  Bass's  ale  or  AUsopp's  ale,  if  he  took  care  to 
place  on  his  bottles  labels  different  from  the  labels  of  those 
brewers  ? 

[James,  L.J. :    The  question  is,  whether  the  defendant  acts 

(»)  Law  Rep.,  5  H.  L.,  608.  (»)  11  Beav.,  112. 

(•)  3fir  L.  J.  (Ch.),  36.  (•)  Law  Rep..  2  Ch.,  807,  310. 

(»)  11  Ilare,  78.  C)  11  Court  of  Ses.  Cas.  (8d  Series), 

{*)  Law  Rep..  1  Eq.,  618.  267. 

16  Eno.  Rep.  106 
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in  such  a  way  as  to  lead  the  public  to  believe  that  he  is  sell- 
ing machines  made  by  you.] 

The  machines  made  bv  us  have  become  known  to  the 
public  as  "Singer"  machines,  and  the  necessary  result  of 
the  defendant's  using  that  word  will  be  to  induce  unwary 
persons  (who  are  the  very  persons  whom  the  court  interferes 
to  protect)  to  believe  that  he  is  selling  machines  made  by 
us.  In  the  Eureka  Shirt  Case,  Ford  v.  Foster  (*),  the  article 
450]  manufactured  always  preserved  *its  identity;  the 
character  of  the  machines  which  we  make  is  continually 
changing,  but  the  high  quality  of  our  workmanship  remains, 
and  it  is  that  which  nas  been  the  means  of  giving  a  reputa- 
tion to  "Singer"  machines.  The  defendant  is  in  effect 
seeking  to  appropriate  to  himself  the  benefit  of  that  reputa- 
tion, and  all  the  authorities  show  that  the  court  will  inter- 
fere to  restrain  such  a  course  of  dealing.  The  court  has 
often  interfered  to  protect  the  use  of  a  mere  fancy  name ; 
a  fortiori^  manufacturers  ought  to  be  protected  in  the 
use  of  their  own  name.  The  judgment  of  Lord  Langdale  in 
Perry  v.  Truejitt  (")  shows  the  principle  on  which  the  court 
acts  ;*  no  man  has  a  right  to  use  the  mark  or  name  already 
used  bv  another  manufacturer  for  the  purposes  of  decep- 
tion. This  was  approved  by  Lord  Hatnerley,  when  Vice- 
Chancellor,  in  The  Collins  Company  v.  Cowen  (').  Using  a 
name  in  advertisements  may  deceive.  In  the  case  of  the 
Excelsior  soap,  Braham  v.  Bustard  (*),  the  defendants  were 
restrained  from  using  the  word  "Excelsior"  as  applied  to 
soap,  although  they  placed  their  own  names  before  it.  In 
Wotherspoon  v.  Currie  (*)  the  defendant,  though  his  manu- 
factory was  at  Grlenfield,  was  not  allowed  to  use  that  word 
as  applied  to  the  starch  which  he  made,  and  which  on  the 
label  itself  he  described  as  his  own. 

[Mellish,  L.J.:    There  the  defendant  stated  a  nominal 
truth  which  really  amounted  to  a  deception.] 

That  is  the  case  here.  In  Hall  v.  Barrows  (*)  Lord  West- 
bury  laid  it  down  distinctly  that  there  is  a  right  of  property 
in  a  trade-mark,  and  that  the  interference  of  thp  court  is 
based  on  that  right  of  property.  If,  instead  of  calling  our 
machines  "Singer"  machines,  we  had  called  them  by  a* 
fancy  name,  such  as  "Excelsior,"  Wotherspoon  v.  Currie 
would  have  exactly  applied.  It  is  ehough  to  support  our 
case  if  the  public  will  probably  be  deceived  by  the  defen- 
dant's acts:  Shrimptony.  Laight(^\ 

(')  Law  Rep.,  7  Ch.,  611.  (*)  Law  Rep.,  5  H.  L.,  608, 

(«)  6  Benv.,  6fi.  73,  («)  4  D.  J.  ck  S..  150. 

(3)  8  K.  «fe  J.,  428.  O  J 8  Beav.,  164. 
O  1  H.  <fe  M.,  447. 
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[They  referred  also  to  Croft  v.  Day  (*) ;  Cocks  v.  Chand- 
ler (^)  ;  Burgess  v.  Burgess  {%] 

*Fry,  Q.C.,  Eoerltt,  and  TF.  N,  Lawson,  for  the  [451 
defendant,  were  not  called  upon. 

James,  L.J.:  Notwithstanding  the  very  great  length  of 
time  which  this  case  has  occupied,  and  with  all  deference  to 
the  very  eminent  judges  in  Scotland  who  pronounced  a  de- 
cision, apparently  in  a  similar  case,  in  favor  of  the  plain- 
tiffs, I  should  myself  have  thought  that,  according  to  all 
^he  cases  in  England,  and  according  to  the  law  as  laid  down 
in  the  courts  both  of  law  and  equity,  this  was  a  remarkably 
clear  and  simple  ca^e.  The  law  as  laid  down  by  the  Master 
of  the  Rolls  seems  to  me  to  be  quite  right,  that  there  are 
two  distinct  things  known  to  us  in  dealing  with  these  cases ; 
that  is  to  say,  in  the  first  place  there  is  the  imitation  of  a 
trade-mark  proper,  which  is  different  from  other  modes  of 
false  representation ;  and,  secondly,  there  is  the  false  repre- 
sentation by  which  a  man  induces  the  public  to  believe  that 
the  goods  which  he  is  selling  are  the  §oods  of  another  per- 
son— that  is  to  say,  he  is  passing  off  his  goods  as  the  goods 
of  another  person.  But  fraud  is  of  the  essence  in  both 
cases.  The  case  of  trade-mark  differs  to  this  extent  and  in 
this  respect  from  that  of  mere  representation,  that  the  trade- 
mark is  capable  of  being  used  for  tj^e  purpose  of  deception, 
not  only  as  between  the  immediate  vendor  and  the  imme- 
diate purchaser,  but  by  any  subsequent  person  into  whose 
hands  the  thing  may  fall ;  and  therefore  it  is  that  it  has 
been  said  that  there  is  a  property  in  the  trade-mark  itself  in 
the  nature  of  copyright,  by  which  is  meant,  that  when  a 
person  has  used  a  trade-mark,  whether  it  be  his  own  name, 
or  an  animal,  or  a  dot,  or  a  point,  or  anything  else,  to  dis- 
tinguish his  goods,  nobody  else  has  a  right  to  put  a  copy  of 
that  mark  (any  more  than  he  would  have  to  pirate  a  book) 
upon  the  goods  which  he  sells,  or  anything  containing  them, 
such  as  a  wrapper,  a  label,  or  anything  which  can  go  with 
the  goods  into  the  market ;  because,  although  as  between 
the  hrst  vendor  and  purchaser  there  may  be  no  fraud,  the 
mark  is  capable  of  oeing  used  for  the  purpose  of  fraud 
afterwards.  Therefore  the  court  says,  for  the  purpose  of 
preventing  thefi-aud  at  once,  You  sliall  not  put  that  mark 
upon  your  goods,  or  connect  it  with  your  goods,  if  it  be  the 
trade-mark  of  somebody  else.  That  *is  the  simple  [452 
case  of  a  trade-mark.  But  when  it  is  not  a  case  pure  and 
simple  of  trade-mark,  it  must,  as  I  have  alwa3's  understood 
the  law,  depend  upon  actual  fraud;  that  is,  the  defendant 

(')  7  Benv.,  8i.  (')  Law  Rqi.,  U  Eq.,  446.  .   (»)  3  D.  M.  4  G.,  896. 
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must  be  shown  to  have  said  or  done  something  which,  as 
between  him  and  the  person  with  whom  h6  was  dealing, 
amounted  to  a  fraudulent  representation  that  his  goods  were 
the  goods  of  the  person  who  is  complaining  of  his  act  or 
word.  Actual  fraud  must  be  proved.  It  is  necessary,  there- 
fore, that  we  should  see  exactly  what  the  defendant  has 
done  in  this  case.  Well,  he  has  not  put  upon  the  articles 
which  he  sells  anything  which  is  part  or  parcel  or  an  imita- 
tion of  any  trade-mark  of  the  plaintiffs.  He  has  copied  no 
trade-mark  of  theirs.  There  is  nothing  brought  home  ta 
him,  as  I  read  the  evidence,  except  his  own  trade  circulars 
and  advertisements.  There  was  an  attempt  to  show  that  at 
a  shop  of  his  in  Dublin,  and  at  another  shop  of  his  in  Lon- 
don, a  label  which  contained  the  word  '*  Singer"  was  placed 
on  his  machines  ;  but  that  was  not  put  in  issue  by  the  bill, 
and  the  evidence  of  it  is  to  my  mind  in  no  degree  satisfac- 
tory, for  if  a  label  had  been  used  in  that  way  it  would  have 
been  proved  in  a  different  manner.  We  come,  then,  to  the 
advertisements.  Now,  of  course,  advertisements  are  in- 
tended for  people  who  can  read,  and  trade  circulars  are  also 
intended  for  people  who  can  read ;  they  are  not  things  cal- 
culated to  deceive  unwary  purchasers  as  a  trade-mark  might 
do ;  they  are  not  calculated  to  deceive  some  subsequent 
person  into  whose  hand|  the  goods  may  fall ;  but  they  ex- 
press in  clear  terms  to  the  man  who  can  read  them  that 
which  they  are  intended  to  express.  I  find  one  specimen, 
and  it  seems  to  me  to  show  exactly  all  that  the  defendant 
has  done,  both  in  his  trade- circulars  and  in  his  advertise- 
ments. It  is  to  this  effect :  '*  Newton  Wilson  &  Co.'s  Patent 
Singer  Sewing  Machines  ;  Newton  Wilson  &  Co.'s  sewing 
machines  are  the  only  patented  machines  of  this .  class ; 
Newton  Wilson  &  Co.'s  machines  have  special  improve- 
ments over  any  other  make,  English  or  American,  of  this 
machine.  Buy  no  machine  until  you  have  inspected  New- 
ton Wilson  &  Co.'s  Patent  Singer.  See  that  Newton  Wil- 
son &  Co.'s  trade-mark,  the  St.  George  and  Dragon,  is  on 
the  machine  you  purchase.  Apply  for  further  particu- 
lars"— and  then  the^  mention  several  places  at  which  people 
are  to  apply.  Now  it  appears  to  me  utterly  impossible  that 
453]  any  man  or  *woman  capable  of  reading  could  sup- 
pose from  such  an  advertisement  that  Newton  Wilson  is 
representing  his  machine  as  being  the  machine  manufac- 
tured hj  the  Singer  Manufacturing  Company.  In  his  trade 
lists  which  are  sent  out  to  persons  in  the  trade,  and  of 
course  equally  to  persons  who  are  capable  of  understanding 
what  is  said,  the  defendant  gives  the  same  plain  and  clear 
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description  and  statement,  that  the  thing  which  he  sells  is 
the  manufacture  of  Newton  Wilson  &  Co.  That  being  so, 
I  can  see  no  evidence  whatever  of  any  fraud,  and  there  are 
no  means  put  into  the  hands  of  any  i)erson8  whatever  to 
commit  a  fraud  or  to  assist  in  committing  a  fraud.  I  agree 
with  the  Master  of  the  Rolls  in  the  conclusion  to  which  he 
has  come,  that  the  plaintiffs'  case  has  wholly  failed ;  they 
have  failed  to  convict  the  defendant  of  having  made  any 
fraudulent  representation  with  regard  to  his  goods. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  In  order 
that  this  suit  may  be  maintained  against  the  defendant,  it 
must  of  course  be  proved  that  he  has  done,  or  has  threat- 
ened to  do,  some  act  which  would  be  wrongful,  as  between 
him  and  the  plaintiffs,  and  which  ought  to  be  restrained. 
We  must  consider,  then,  what  is  the  wrongful  act  which 
they  have  proved  to  have  been  done.  Has  he  wrongfully 
used  the  plaintiffs'  trade-mark,  or  has  he  falsely  represented 
that  the  goods  which  he  sells  are  goods  manufactured  by 
the  plaintiffs?  Now,  in  my  opinion,  all  actions  of  this 
nature  must  be  founded  upon  false  representations.  Origi- 
nally, I  apprehend,  the  right  to  bring  an  action  in  respect 
of  the  improper  use  of  a  trade-mark  arose  out  of  the  com- 
mon law  right  to  bring  an  action  for  a  false  representation, 
which,  of  course,  must  be  a  false  representation  made 
fraudulently.  It  differed  from  an  ordinary  action  for  false 
representation  in  this  respect,  that  an  action  for  false 
representation  is  generally  brought  by  the  person  to  whom 
the  false  representation  is  made;  but  in  the  case  of  the 
imjjroper  use  of  a  trade-mark,  the  Common  Law  Courts 
noticed  that  the  false  representation  which  is  made  by  put- 
ting another  man's  trade- mark,  or  the  trade  name  of  another 
manufacturer,  on  the  goods  which  the  wrongdoer  sells,  is 
calculated  to  do  an  injury,  not  only  *to  the  person  to  [454 
whom  the  false  or  fraudulent  representation  is  made,  but 
to  the  manufacturer  whose  trade- mark  is  imitated;  and, 
therefore,  the  Common  Law  Courts  held  that  such  a  man- 
ufacturer had  a  right  of  action  for  the  improper  use  of  his 
trade-mark.  Then  the  Common  Law  Courts  extended  that 
doctrine  one  step  further ;  first,  if  I  recollect  rightly,  in  the 
case  of  Sykes  v.  SyJces  (*).  There  it  was  held,  that,  although 
the  representation  was  prefectly  true  as  between  the  origi- 
nal vendor  and  the  original  purchaser,  in  this  sense,  that 
the  original  purchaser  knew  perfectly  well  who  was  the  real 
manufacturer  of  the  goods,  and,  therefore,  was  not  deceived 
into  believing  that  he  had  bought  goods  manufactured  by 

0)  8  B.  &  C,  641. 
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another  person,  yet  if  the  trade-mark  was  put  on  the  goods 
for  the  purpose  of  enabling  that  purchaser,  when  he  came 
to  resell  the  goods,  to  deceive  any  one  of  the  public  into 
thinking  that  he  was  purchasing  the  goods  6i  the  man- 
ufacturer to  whom  the  trade-mark  properly  belonged,  then 
that  was  equally  a  deception,  a  selling  of  goods  with  a  false 
representation,  which  would  give  the  original  user  of  the 
trade-mark  a  right  of  action.  That  was  the  common  law- 
right.  Then  in  Millington  v.  Fox  (*)  the  Court  of  Chancery 
extended  the  right  still  further.  To  give  a  right  of  action 
at  common  law,  the  thing  must  have  been  done  iraudulently, 
it  must  have  been  intended  to  deceive.  But  the  courts  of 
equity  said,  If  vou  have  purchased  goods  with  another 
man's  trade-mark  upon  them,  although  you  may  have  done 
it  perfectly  honestly,  not  knowing  that  it  was  another  man's 
trade-mark,  or  if  you  have  manufactured  goods  for  some- 
body else,  who  has  ordered  you  to  manufacture  them  with 
a  certain  trade-mark  upon  them,  and  you  have  manufac- 
tured the  goods  with  that  trade-mark  upon  them,  perfectly 
honestly,  and  not  knowing  that  vou  were  doing  anything 
wrong  in  putting  that  trade-mark  upon  them,  yet,  never- 
theless, you  cannot  be  allowed  to  put  the  goods  into  the 
market  with  that  trade-mark  upon  them,  because  the  effect 
of  it  will  be  that  the  goods  will  pass  from  hand  to  hand  as 
being  goods  manufactured  by  the  person  whose  trade- mark 
it  is;  and,  therefore,  you  shall  be  restrained  from  doing 
that.  The  courts  of  equity  having  taken  that  step,  trade- 
marks began  to  be  considered  as  property,  and  no  doubt 
there  is  in  a  certain  sense  a  property  m  a  trade- mark,  and 
455]  *equally  in  a  trade  name,  because  a  trade  name 
may  be  used,  and  is  very  commonly  used,  as  a  trade- 
mark properly  so  called — that  is,  a  mark  put  upon  the 
goods  themselves.  Then  both  a  trade-mark  and  a  trade 
name  were  allowed  to  be  sold  as  part  of  the  good- will  of  a 
business.  When  a  new  partner  came  into  a  mercantile  firm, 
amongst  other  rights  which  he  purchased  by  coming  into 
that  hrm  was  the  right  to  use  the  trade  name  or  trade- 
marks belonging  to  tnat  firm.  Even  when  an  entire  busi- 
ness was  sold  to  a  new  purchaser  the  right  to  use  the  trade 
name  and  trade-marks  passed  with  it,  and  in  that  sense 
they  became  property.  JBut,  so  far  as  I  know,  there  is  not 
one  single  case  in  England  in  which  it  has  been  held  that 
^ou  can  maintain  an  action  or  a  suit  in  respect  of  the 
improper  use  of  a  trade  name  or  a  trade-mark  unless  there 
is  a  false  representation.     Of  course  there  is  this  material 

(»)  8  My.  A  Or.,  838. 
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distinction  between  cases  of  trade-mark  and  cases  simply 
of  advertisement,  because  when  a  trade-mark,  whether  it 
be  a  trade  name  or  not,  is  placed  by  a  manufacturer  on  the 
goods  thijmselves  or  upon  a  wrapper  which  is  fixed  round 
them,  if  that  mark  is  used  by  another  manufacturer,  that 
is,  of  course,  calculated  to  deceive  any  one  into  whose 
hands  the  goods  come  with  the  mark  upon  them.  There- 
fore, in  such  a  case,  the  court  has  to  consider  wliether  an 
nnwary  purchaser  might  be  deceived.  But,  when  there 
is  nothing  wrong  put  upon  the  goods  themselves,  the  simple 
question  is,  has  tne  person  to  whom  the  representation  is 
made  been  deceived,  because,  of  course,  if  the  person  to 
whom  the  representation  is  made  is  not  deceived,  and 
nothing  is  put  on  the  goods  themselves  which  can  deceive, 
then  nobody  is  deceived  ;  and,  in  my  opinion,  if  nobody  is 
deceived,  no  wrongful  act  is  committed.  Now,  in  the  case 
in  the  Scotch  court,  the  judges  deem  certainly  to  have  pro- 
ceeded upon  a  general  principle,  founded  upon  some  ex- 
pressions of  Lord  Westbury  in  the  Grlenfield  Starch  Case, 
W  other  spoon  v.  Currie{'\  that  there  is  a  property  acquired 
in  a  trade-mark  or  trade  name  to  this  extent,  that  no  one 
else  is  entitled  to  use  that  mark  or  name  at  all  as  applied  to 
the  particular  article  in  connection  with  which  it  has  been 
used,  even  though  he  does  it  perfectly  honestly  and  in  a 
way  not  calculated  to  deceive ;  that  the  man  who  has  first 
used  the  name  is  entitled  to  say.  You  *shall  not  use  [456 
the  name  at  all  as  applied  to  goods  like  mine,  it  will  do  me 
harm  if  you  use  it  in  that  way,  and  you  shall  not  use  it  at 
all.  The  Scotch  court  has  gone  to  that  extent,  and  that,  of 
course,  is  departing  altogetner  from  the  principle  that  the 
right  to  prevent  the  use  of  a  trade-mark  or  tiude  name  is 
founded  on  deception  and  false  representation.  It  carries 
the  doctrine  that  there  is  a  property  in  the  name  or  mark 
much  further  than  it  has  ever  oeen  carried  before.  You 
first  say  the  right  to  use  the  name  or  the  mark  can  be  made 
the  subject  of  purchase,  and,  therefore,  it  is  a  property, 
and  then  you  proceed  to  draw  the  further  inference,  that, 
as  it  is  a- property,  whether  it  is  used  in  a  way  calculated  to 
deceive  or  not,  you  can  prevent  any  one  else  from  using  it. 
That,  to  my  mind,  would  be  going  further  than  the  English 
courts  have  ever  gone,  and  it  appears  to  me  that  the  court 
ought  not  to  go  to  that  extent,  for  this  reason,  that,  al- 
though it  is  perfectly  right  to  protect  the  use  of  trade-marks 
and  trade  names,  yet  it  is  impossible  not  to  see  that  persons 
do  try  to  use  their  right  in  trade- marks  and  trade  names  for 

(>)  Law  Rep.,  5  H.  L.,  608. 
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the  prayer,  and  continued:]  I  think  that  the  equity  so 
asserted  is  all  that  the  plaintiffs  could  assert,  assuming  the 
facts  to  be  such  as  are  stated  in  the  bill,  and  what  we  nave 
to  consider  is,  jrhether  the  defendent  has  done  the  things 
which  are  charged  against  him.  Although  the  general 
principles  of  law  applicable  to  the  case  have  been  already 
461]  *ref erred  to  by  the  Lords  Justices,  I  will  refer  to  one 
statement  of  Lord  Langdale,  in  Perry  v.    TruefiU  (*),  as 

?uoted  in  the  judgment  of  Vice-Chancellor  Wood  in  TJie 
bllins  Ccympany  v.  Cowen  ('),  as  it  appears  to  me  to  con- 
cisely enunciate  Ihe  jjrinciple  applicable  to  the  present  case. 
It  is  this — '*  A  man  is  not  to  seU  his  own  gooas  under  the 
pretence  that  they  are  the  goods  of  another  man  ;  he  cannot 
be  permitted  to  practice  such  a  deception,  nor  to  use  the 
means  which  contribute  to  that  end."  Now,  that,  I  appre- 
hend, is  the  true  principle  applicable  to  the  present  case. 
Then  the  question  is  this,  has  the  defendant  used  means  to 
practice  a  deception  ?  It  is  not  denied  that  he  has  sold 
machines  manufactured  by  himself  as  *' Singer"  machines  ; 
it  is  not  denied  that  he  has  in  his  j>nce  lists  described  such 
machines  as  "  Singer" -machines ;  it  is  not  denied  that  he 
has  given  directions  to  his  salesmen  and  travellers  to  sell 
such  machines  as  *' Singer"  machines.  But  after  all  the 
question  is,  has  he  when  he  has  so  sold  such  machines  him- 
self, or  issued  price  lists  or  given  directions  to  others  to  sell, 
guarded  each  and  every  of  these  acts  from  being  of  such  a 
character  as  would  deceive  the  public  ?  Now,  m  the  first 
place,  it  is  beyond  all  question,  and  it  is  admitted,  that  the 
machines  themselves  do  not  carry  upon  them  any  represen- 
tation that  they  are  manufactured  by  the  plaintiff  company  ; 
it  is  merely  on  the  ground  that  they  are  called  "Singer" 
machines  that  it  is  said  there  can  be  any  inference  that  they 
are  manufactured  by  the  plaintiff  company.  But  this  is  not 
all.  Upon  all  the  defendant's  machmes,  and  he  says  that 
no  macnines  manufactured  and  sold  by  him  have  ever  been 
issued  without  it,  there  is  a  label  of  considerable  size,  indi- 
cating that  the  machine  is  the  manufacture  not  of  the 
})laintiffs  but  of  the  defendant.  Then,  has  he  in  the  price 
ists  in  which  he  has  described  these  machines  as  *'  Singer  " 
machines  described  them  in  such  a  way  as  to  deceive  the 
public  ?  In  every  advertisement  I  have  seen  it  has  been 
distinctly  stated  who  is  the  manufacturer — there  is  not  only 
the  absence  of  any  statement  that  the  plaintiffs  are  the 
manufacturers,  but  there  is  the  distinct  assertion  that  the 
manufacturer  is  the  defendant.     One  in  particular,  which 

(')  6  Beav.,  66,  73.  (>)  3  K  A  J..  428. 
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has  been  alluded  to,  distinctly  refers  to  the  machines  which 
''we"  make,  or  which  are  made  by  Newton  Wilson  &  Co. 
It  seems  to  me  *ira  possible  to  say  that,  upon  the  [462 
face  of  any  of  the  advertisements,  or  of  any  of  the  price 
lists,  there  is  not  a  distinct  intimation  that  the  articles  which 
the  defendant  seeks  to  sell  are  made  by  himself.  Then 
there  comes  the  remaining  suggestion  that  instructions  were 
given  to  his  salesmen  and  his  travellers  which  would  mislead 
purchasers.  Several  witnesses  have  been  produced  who 
nave  purchased  machines  manufactured  by  the  defendant 
at  his  shop  in  London  or  at  his  agency  in  Dublin ;  but  after 
all,  what  does  this  evidence  amount  to?  Two  of  these 
witnesses  went  to  the  defendant's  shop  after  replication  h^d 
been  filed  in  the  suit,  and  their  evidence  is  clearly  inadmis- 
sible with  reference  to  the  case  which  is  now  before  the 
court.  There  is  one  case,  however,  which  at  first  struck  me 
as  supporting  to  some  extent  the  charge  that  the  defendant's 
servants  had  represented  the  machines  sold  at  his  shop  as 
having  been  manufactured  by  the  plaintifl's ;  Tasked  whether 
there  was  any  other  evidence  of  a  similar  character,  and  I 
received  a  reply  in  the  negative.  But  even  in  that  case  the 
witness  said,  ''The  young  lady  who  sold  me  the  machine 
remarked  when  I  asked  for  a  ^Singer,'  'Oh  yes,  we  make 
the  'Singer.'  "  There  was,  therefore,  a  most  clear  and  dis- 
tinct statement  made  at  the  time  by  the  shopwoman,  that 
the  machine  she  was  selling  was  made  by  the  person  whose 
agent  she  was.  And  the  evidence  of  that  witness,  when  it  is 
examined,  so  far  from  showing  a  case  of  the  kind  suggested, 
clearly  shows  the  contrary. 

I  am  bound  to  say  that  I  can  see  no  real  evidence  of  any 
persons  having  been  misled  in  this  manner.  No  doubt  a 
number  of  witnesses  have  said,  in  very  much  the  same  terms, 
that  when  they  order  a  "Singer"  machine  they  mean  a 
machine  made  by  the  Singer  Company  or  their  predeces- 
sors. But  the  length  of  time  during  which  these  witnesses 
say  that  they  have  been  in  the  habit  of  using  "Singer" 
machines  shows  that  they  must  have  been  in  the  habit  of 
getting  their  machines,  previously  to  the  time  of  the  gene- 
ral trade  in  these  articles,  from  the  Singer  Company,  and, 
therefore,  in  all  probability  they  associated  the  name  in 
their  own  minds  only  with  the  machines  made  by  that  com- 
pany. But  how  should  that  operate  on  the  minds  of  other 
persons  who  buy  a  machine  with  a  mark  upon  it,  showine 
that  it  is  manufactured  by  ^another  firm,  in  (^onse-  [463 
quence  of  having  seen  advertisements  or  price  lists  which 
distinctly  state  that  the  persons  who  issue  the  price  lists  or 
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the  advertisements  are  themselves  the  manufacturers  of  the 
machines  which  they  sell  ?  Upon  the  whole,  I  am  of  opin- 
ion that  the  Master  of  the  Rolls  arrived  at  an  entirely  right 
conclusion,  and  that  this  appeal  must  be  dismissed. 

James,  L.J.:    It  will  be  dismissed  with  costs. 

Solicitor  for  plaintiffs :  J,  N.  Mason. 

Solicitors  for  defendant :  Shaen^  Hoscoe  <6  Massey. 

See  Hennessey  v.  Wheeler,  4  Weekl.  Dig.,  488. 


[2  Chancery  Division,  463.] 
V.C.B.,  Jan.  26,  26:  C.A.,  March  81 ;  April  1,  1876. 

Dickinson  v.  Dodds. 

[1874     D.     94.] 

Vendor  and  Purchaser — Contract — Specific  Performance — Offer  to  eeU — WiiJidraiBal 
before  Acceptance — Sale  to  another  Person — Notice. 

An  offer  to  sell  property  may  be  withdrawn  before  acceptance  without  any  formal 
notice  to  the  person  to  whom  the  offer  is  made.  It  is  sufficient  if  that  person  has 
actual  knowledge  that  the  person  who  made  the  offer  has  done  some  act  inconsistent 
with  the  continuance  of  the  offer,  such  as  selling  the  property  to  a  third  person. 

Semble,  that  the  sale  of  the  property  to  a  third  person  would  of  itself  amount  to  a 
withdrawal  of  the  offer,  even  although  the  person  to  whom  the  offer  was  first  made 
had  no  knowlede^  of  the  sale. 

Semble,  that  the  acceptance  of  an  offer  to  sell  constitutes  a  contract  for  sale  only  as 
from  the  time  of  the  acceptance.  The  contract  does  not  relate  back  to  the  time  when 
the  offer  was  made. 

The  owner  of  property  signed  a  document  which  purported  to  be  an  agreement  to 
sell  it  at  a  price  fixed.  But  a  postscript  was  added,  which  he  also  signed — "  This 
offer  to  be  left  over  until  Friday  y  a.m.": 

Held^  that  the  document  amounted  only  to  an  offer,  which  might  be  withdrawn  at 
any  time  before  acceptance,  and  that  a  sale  to  a  third  person  which  came  to  the 
knowledge  of  the  person  to  whom  the  offer  was  made  was  an  effectual  witlidrawal  of 
the  offer. 

Decision  of  Bacon,  V.C.,  reversed. 

On  Wednesday,  the  lOth  of  June,  1874,  the  defendant 
John  Dodds  signed  and  delivered  to  the  plaintiff,  George 
Dickinson,  a  memorandum,  of  which  the  material  part  was 
as  follows : 

464]  *''I  hereby  agree  to  sell  to  Mr.  Greorge  Dickinson 
the  whole  of  the  dwelling  houses,  garden  ground,  stabling, 
and  outbuildings  thereto  belonging,  situate  at  Croft,  be- 
longing to  me,  lor  the  sum  of  £800.  As  witness  my  hand 
this  tenth  day  of  June,  1874. 

''£800.  (Signed)  John  Dodds." 

''P.  S.— This  offer  to  be  left  over  until  Friday,  9  o'clock 
A.M.     J.  D.  (the  twelfth),  12th  June,  1874. 

(Signed)  "J.  Dodds." 

The  bill  alleged  that  Dodds  understood  and  intended  that 
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that  the  plaintiff  should  have  until  Friday  9  a.m.  within 
which  to  determine  whether  he  would  or  would  not  pur- 
chase, and  that  he  should  absolutely  have  until  that  time  the 
refusal  of  the  property  at  the  price  of  £800,  and  that  the 
plaintiff  in  fact  determined  to  accept  the  offer  on  the  morn- 
ing of  Thursday,  the  11th  of  June,  but  did  not  at  once 
signify  his  acceptance  to  Dodds,  believing  that  he  had  the 
power  to  accept  it  until  9  a.m.  on  the  Friday. 

In  the  afternoon  of  the  Thursday  the  plaintiff  was  in- 
formed by  a  Mr.  Berry  that  Dodds  had  been  offering  or 
agreeing  to  sell  the  property  to  Thomas  Allan,  the  other 
defendant.  Thereupon  the  plaintiff,  at  about  half-past 
seven  in  the  evening,  went  to  tne  house  of  Mrs.  Burgess,  the 
mother-in-law  of  Dodds,  where  he  was  then  staying,  and 
left  with  her  a  formal  acceptance  in  writing  of  the  offer  to 
sell  the  property.  According  to  the  evidence  of  Mrs.  Bur- 
gess this  document  never  in  fact  reached  Dodds,  she  having 
forgotten  to  give  it  to  him. 

On  the  following  (Friday)  morning,  at  about  seven  o'clock, 
Berry,  who  was  acting  as  agent  for  Dickinson,  found  Dodds 
at  the  Darlington  railway  station,  and  handed  to  him  a  du- 
plicate of  the  acceptance  by  Dickinson,  and  explained  to. 
Dodds  its  purport.  He  replied  that  it  was  too  late,  as  he 
had  sold  the  property.  A  few  minutes  later  Dickinson 
himself  found  Dodds  entering  a  railway  carriage,  and 
handed  him  another  duplicate  of  the  notice  of  acceptance, 
but  Dodds  declined  to  receive  it,  saying,  "  You  are  too  late. 
I  have  sold  the  property." 

It  appeared  that  on  the  day  before,  Thursdav,  the  11th  of 
June,  Dodds  had  signed  a  formal  contract  for  the  sale  of  the 
property  to  the  defendant  Allan  for  £800,  and  had  received 
from  him  a  deposit  of  £40. 

*The  bill  in  this  suit  prayed /that  the  defendant  [465 
Dodds  might  be  decreed  specifically  to  perform  the  contract 
of  the  10th  of  June,  1874 ;  that  he  might  be  restrained  from 
conveying  the  property  to  Allan ;  that  Allan  might  be  re- 
strained trom  taking  any  such  conveyance ;  that,  ii  any  such 
conveyance  had  been  or  should  be  made,  Allan  might  be 
declared  a  trustee  of  the  property  for,  and  might  be  directed 
to  convey  the  property  to,  tlie  plaintiff ;  and  for  damages. 

The  cause  came  on  for  hearing  before  Vice-Chancellor 
Bacon  on  the  25th  of  January,  1876. 

Kay^  Q.C.,  and  Caldecott^  for  the  plaintiff:  The  memo- 
randum of  the  lOth  of  June,  1874,  being  in  writing,  satisfies 
the  Statute  of  Fmuds.  Though  signed  by  the  vendor  only, 
it  is  effectual  as  an  agreement  to  sell  the  property. 
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Supposing  it  to  have  been  an  oflfer  only,  an  offer,  if  ac- 
cepted before  it  is  withdrawn,  becomes,  upon  acceptance,  a 
"  binding  agreement.  Even  if  signed  by  the  person  only  who 
is  sougnt  to  be  charged,  a  proposal,  if  accepted  by  the  other 
party,  is  within  the  statute :  Meuss  v.  PicksUy  (*),  follow- 
ing Warner  v.  WilUngton  ('). 

In  Kennedy  v.  Lee  (*)  Lord  Eldon  states  the  law  to  be, 
that  *'if  a  person  communicates  his  acceptances  of  an  oflfer 
within  a  reasonable  time  after  the  oflfer  being  made,  and  if, 
within  a  reasonable  time  of  the  acceptance  being  communi- 
cated, no  variation  has  been  made  by  either  party  in  the 
terms  of  the  oflfer  so  made  and  accepted,  the  acceptance 
must  be  taken  as  simultaneous  with  the.  oflfer,  and  both 
together  as  constituting  such  an  agreement  as  the  court  will 
execute."  So  that,  not  only  is  a  parol  acceptance  sufficient, 
but  such  an  acceptance  relates  back  to  the  date  of  the  oflfer. 
This  is  further  shown  by  Adams  v.  LindseU  (*),  where  an 
oflfer  of  sale  was  made  by  letter  to  the  plaintiflfs  "  on  receiv- 
ing their  answer  in  course  of  post."  The  letter  was  misdi- 
rected, and  did  not  reach  the  plaintiflfs  until  two  days  after 
it  ought  to  have  reached  them.  The  plaintiflfs,  immediately 
on  receiving  the  letter,  wrote  an  answer  accepting ;  and  it 
was  held  that  they  were  entitled  to  the  benefit  of  the 
contract. 

466]  *The  ruling  in  Adams  v.  LindseU  (*)  was  apprgved 
by  the  House  of  Lords  in  Dunlop  v.  Higgins  (*),  as  appears 
from  the  judgment  of  Sir  GF.  Mellish,  L.J.,  in  Harris^ 
Case  (') ;  and  it  is  now  settled  that  a  contract  which  can  be 
accepted  by  letter  is  complete  when  a  letter  containing  such 
acceptance  has  been  posted.  The  leaving  by  the  plain tiflf  of 
the  notice  at  Dodds'  residence  was  equivalent  to  the  de- 
livery of  a  letter  by  a  postman. 

That  Allan  is  a  necessary  party  appears  from  PoUer  v. 
Sanders  (') ;  and  if  Allan  has  nad  a  conveyance  of  the  legal 
estate,  the  court  will  decree  specific  penormance  against 
him. 

Swanston,  Q.C.,  and  Crossley,  for  the  defendant  Dodds: 
The  bill  puts  the  case  no  higher  than  that  of  an  oflfer.  Tak- 
ing the  memorandum  of  the  10th  of  June,  1874,  as  an  oflfer 
only,  it  is  well  established  that,  until  acceptance,  either 
party  may  retract :  Cooke  v.  Oxleyi^) ;  Benjamin  on  Sales  (*). 

(')  Law  Rep.,  1  Ex.,  342.  (•)  Law  Rep.,  7  Ch.,  687,  695. 

(«)  3  Drew.,  628.  (')  6  Hare,  1. 

(»)  8  Mer.,  441,  464.  («)  3  T.  R.,  668. 

(<)  1  B.  A  A..  6«1.  (*)  2d  ed.,  p.  62. 
(«*)  1  H.  L.  C,  381. 
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After  Dodds  had  retracted  by  selling  to  Allan,  the  offer 
was  no  longer  open.  Having  an  option  to  retract,  he  exer- 
cised that  option :  Humphries  v.  uarvalho  (') ;  Pollock  on 
Contracts  (') ;  RoutUdge  v.  Orant  ('). 

In  delivering 'judgment  in  Martin  v.  Mitchell  {^\  Sir  T. 
Plumer,  M.R.,  put  the  case  of  a  contract  signed  by  one 
party  only.  He  asked  (*),  "  What  mutuality  is  there,  if 
the  one  is  at  liberty  to  renounce  the  contract,  and  the  other 
not?"  and  in  Meynell  v.  Surtees  ("),  the  distinctions  between 
an  offer  and  an  agreement  in  respect  of  binding  land  were 
pointed  out :  Fry  on  Specific  Performance  {'\ 

The  postscript  being  merely  voluntary,  without  considera- 
tion, is  nudum  pactum;  and  the  memorandum  may  be  read 
as  if  it  contained  no  postscript. 

Jackson^  Q.C.,  and  Oazaar^  for  the  defendant  Allan : 
Allan  is  an  unnecessary  party.  If  Dodds  has  not  made  a 
valid  *contract  with  the  plaintiff,  he  is  a  trustee  for  [467 
Allan ;  if  Dodds  has  made  a  binding  contract,  rights  arise 
between  Allan  and  Dodds  which  are  not  now  in  controversy. 

We  agree  with  the  co-defendant  that,  in  order  that  the 
plaintiff  may  have  a  locus  standi^  there  must  have  been  a 
contract.  If  the  postscript  is  a  modification  of  the  offer,  it 
is  nudum  pactum^  and  may  be  rejected. 

It  may  be  conceded  that  if  there  had  been  an  acceptance, 
it  would  have  related  back  in  point  of  date  to  the  offer. 
But  there  was  no  acceptance.  Notice  of  acceptance  served 
on  Mrs.  Burgess  was  not  enough. 

Even  if  it  would  have  been  otherwise  sufficient,  here  it 
was  too  late.  Dodds  had  no  property  left  to  contract  for. 
The  propertv  had  ceased  to  be  his.  He  had  retracted  his 
offer ;  and  tne  property  had  become  vested  in  some  one  else : 
HelVsGasei:). 

The  plaintiff  would  not  have  delivered  the  notice  if  he 
had  not  heard  of  the  negotiation  between  Dodds  and  Allan. 
What  retractation  could  be  more  effectual  than  a  sale  of  the 
property  to  some  one  else  ? 

Tne  defendant  Allan  was  a  bona  fide  purchaser  without 
notice. 

Kay^  in  reply :  The  true  meaning  of  the  document  was  a 
sale.  The  expression  is  not  '*open,"  but  "over."  The 
only  liberty  to  be  allowed  by  that  was  a  liberty  for  the 
plaintiff  to  retract. 

But,  taking  it  as  an  offer,  the  meaning  was,  that  at  any 

(»)  16  Eaflt,  46.  (»)  Page  428. 

(•)  Pftge  8.  (•)  1  Jur.  (N.S.).  737, 

(«)  4  Bing..  053.  (')  Page  80. 

(^)  2  Jac.  k  W.,  418.  («)  Law  Rep.,  4  Eq.,  9,  12. 

16  Eng.  Rep.  108 
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day  or  hour  within  the  interval  named,  the  plaintiff  had  a 
a  right  to  indicate  to  the  defendant  his  acceptance,  and 
from  that  moment  the  defendant  would  have  had  no  right  of 
retractation.  Then,  was  there  a  retractation  before  accept- 
ance ?  To  be  a  retractation,  there  must  be  a  notification  to 
the  other  party.  A  pure  resolve  within  the  recesses  of  the 
vendor's  own  mind  is  not  sufficient.  There  was  no  com- 
munication to  the  plaintiff.  He  accepted  on  two  several 
occasions.  There  could  have  been  no  parting  with  the 
property  without  communication  with  him.  He  was  told 
that  the  offer  was  to  be 'left  over. 

The  grounds  of  the  decision  in  Cooke  y.  Oxleyi^)  have 
468]  been  ^abundantly  explained  by  Mr.  Benjamin  in 
his  work  on  Sales.  It  was  decided  simply  on  a  point  of 
pleading. 

Bacon,  V.C,  after  remarking  that  the  case  involved  no 
question  of  unfairness  or  inequality,  and  after  stating  the 
terms  of  the  document  of  the  10th  of  June,  1874,  and  the 
statement  of  the  defendant's  case  as  given  in  his  answer, 
continued : 

I  consider  that  to  be  one  agreement,  and  I  think  the  terms 
of  the  agreement  put  an  end  to  any  question  of  nvdum  pac- 
tum. I  think  the  inducement  for  the  plaintiff  to  enter  into 
the  contract  was  the  defendant's  compliance  with  the  plain- 
tiff's request  that  there  should  be  some  time  allowed  to  him 
to  determine  whether  he  would  accept  it  or  not.  But 
whether  the  letter  is  read  with  or  without  the  postscript,  it  is, 
in  my  judgment,  as  plain  and  clear  a  contract  for  sale  as 
can  be  expressed  in  words,  one  of  the  terms  of  that  contract 
being  that  the  plaintiff  shall  not  be  called  upon  to  accept, 
or  testify  his  acceptance,  until  9  o'clock  on  tne  morning  of 
the  12th  of  June.  I  see,  therefore,  no  reason  why  the  court 
should  not  enforce  the  specific  performance  of  the  contract,  if 
it  finds  that  all  the  conditions  nave  been  complied  with. 

Then  wbat  are  the  facts  ?  It  is  clear  that  a  plain,  explicit 
acceptance  of  the  contract  was,  on  Thursday,  the  11th  of 
June,  delivered  by  the  plaintiff  at  the  place  of  abode  of  the 
defendant,  and  ought  to  have  come  to  his  hands.  Whether 
it  came  to  his  hands  or  not,  the  fact  remains  that,  within  the 
time  limited,  the  plaintiff  did  accept  and  testify  his  accept- 
ance. From  that  moment  the  plaintiff  was  bound,  and  the 
defendant  could  at  any  time,  notwithstanding  Allan,  have 
filed  a  bill  against  the  plaintiff  for  the  specific  performance 
of  the  contract  which  he  had  entered  into,  and  which  the 
defendant  had  accepted. 

Q)  3  T.  R.,  668. 
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I  am  at  a  loss  to  guess  upon  what  ground  it  can  be  said 
that  it  Is  not  a  contract  which  the  court  will  enforce.  It 
cannot  be  on  the  ground  that  the  defendant  had  entered  into 
a  contract  with  Allan,  because,  giving  to  the  defendant  all 
the  latitude  which  can  be  desired,  admitting  that  he  had  the 
same  time  to  change  his  mind  as  he,  by  the  agreement,  gave 
to  the  plaintijQf — the  law,  I  take  it,  is  clear  on  the  author- 
ities, that  if  a  contract,  unilateral  in  its  *sliape,  is  [469 
completed  by  the  acceptance  of  the  party  on  the  other  side, 
it  becomes  a  perfectly  valid  and  binding  contract.  It  mav  be 
withdrawn  from  by  one  of  the  parties  in  the  meantime,  out, 
in  order  \o  be  withdrawn  from,  information  of  that  fact 
must  be  conveyed  to  the  mind  of  the  person  who  is  to  be 
affected  by  it.  It  will  not  do  for  the  defendant  to  say,  '*I 
made  up  my  mind  that  I  would  withdraw,  but  I  did  not 
tell  the  plaintiff ;  I  did  not  say  anything  to  the  plaintiff 
until  after  he  had  told  me  bv  a  written  notice  and  with  a 
loud  voice  that  he  accepted  the  option  which  had  been  left 
to  him  by  the  agreement."  In  my  opinion,  after  that  hour 
on  Friday,  earlier  than  nine  o'clock,  when  the  plaintiff  and 
defendant  met,  if  not  before,  the  contract  was  completed, 
and  neither  party  could  retire  from  it. 

It  is  saicLtnat  the  authorities  justify  the  defendant's  con- 
tention that  he  is  not  bound  to  perform  this  agreement,  and 
the  case  ot  Cooke  y.  Oxley{')  was  referred  to.  But  I  find 
that  the  judgment  in  Cooke  v.  Oxley  went  solely  upon  the 
pleadings.  It  was  a  rule  to  show  cause  why  judgment 
should  not  be  arrested,  therefore  it  must  have  been  upon 
the  pleadings.  Now,  the  pleadings  were  that  the  vendor  in 
that  case  proposed  to  sell  to  the  defendant.  There  was  no 
suggestion  of  any  agreement  which  could  be  enforced.  The 
defendant  proposed  to  the  plaintiff  to  sell  and  deliver,  if  the 
plaintiff  would  agree  to  purchase  upon  the  teims  offered, 
and  give  notice  at  an  earlier  hour  than  four  of  the  after- 
noon of  that  day ;  and  the  plaintiff  says  he  agreed  to  pur- 
chase, but  does  not  say  the  defendant  agreed  to  sell.  He 
agreed  to  purchase,  and  gave  notice  before  four  o'clock  in 
the  afternoon.  Although  the  case  is  not  so  clearly  and  sat- 
isfactorily reported  as  might  be  desired,  it  is  only  necessary 
to  read  the  judgment  to  see  that  it  proceeds  solely  upon  this 
allegation  in  the  pleadings.  Mr.  Justice  BuUer  says,  "  Aa 
to  the  subsequent  time,  the  promise  can  only  be  supported 
upon  the  ground  of  a  new  contract  made  at  four  o'clock ; 
but  there  was  no  pretence  for  that."     Nor  was  there  the 

(^)  3  T.  R.,  653. 
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slightest  allegation  in  the  pleadings  for  that ;  and  judgment 
was  given  against  the  plaintiff. 

Boutledge  v.  Or  ant  ^)  is  plainly  distinguishable  from  this 
case  upon  the  grounds  which  have  been  mentioned.  There 
470]  the  contract  *wa8  to  sell  on  certain  terms ;  posses- 
sion to  be  given  upon  a  particular  day.  Those  terms  were 
varied,  and  therefore  no  agreement  was  come  to  ;  and  when 
the  intended  purchaser  was  willing  to  relinquish  the  condi- 
tion which  he  imposed,  the  other  said,  "  No,  I  withdraw ;  I 
have  made  up  my  mind  not  to  sell  to  you  ;"  and  the  judg- 
ment of  the  court  was  that  he  was  perfectly  right. 

Then  Warner  v.  WiUington  (")  seems  to  point  out  the  law 
in  the  clearest  and  most  distinct  manner  possible.  An  offer 
was  made — call  it  an  agreement  or  offer,  it  is  quit  indiffer- 
ent. It  was  80  far  an  offer,  that  it  was  not  to  be  binding 
unless  there  was  an  acceptance,  and  before  acceptance  was 
made,  the  offer  was  retracted,  the  agreement  was  rescinded, 
and  the  person  who  had  then  the  character  of  vendor  de- 
clined to  go  further  with  the  arrangement,  which  had  been 
begun  by  what  had  passed  between  them.  In  the  present 
case  I  read  the  agreement  as  a  positive  engagement  on  the 
part  of  the  defenaant  Dodds  that  he  will  sell  for  £800,  and, 
not  a  promise,  but,  an  agreement,  part  of  the  same  instru- 
ment, that  the  plaintiff  shall  not  be  called  upon  to  express 
his  acquiescence  in  that  agreement  until  Friday  at  nine 
o'clock.  Before  Friday  at  nine  o'clock  the  defendant 
receives  notice  of  acceptance.  Upon  what  ground  can  the 
defendant  now  be  let  off  his  contract  ?  It  is  said  that  Allan 
can  sustain  his  agreement  with  the  defendant,  bebause  at  the 
time  when  thev  entered  into  the  contract  the  defendant  was 
possessed  of  the  property,  and  the  plaintiff  had  nothing  to 
do  with  it.  But  it  would  be  opening  the  door  to  fraud  of 
the  most  flagrant  description  if  it  was  permitted  to  a  defen- 
dant, the  owner  of  property,  to  enter  into  a  binding  contract 
to  sell,  and  then  sell  it  to  somebody  else  and  say  that  by 
the  fact  of  such  second  sale  he  has  deprived  himself  of  the 
.  property  which  he  has  agreed  to  sell  by  the  first  contract. 
That  is  what  Allan  says  in  substance,  for  he  says  that  the 
sale  to  him  was  a  retractation  which  deprived  Dodds  of  the 
equitable  interest  he  had  in  the  property,  although  the  legal 
estate  remained  in  him.  But  by  the  fact  of  the  agreement, 
and  by  the  relation  back  of  the  acceptance  (for  such  I  must 
hold  to  be  the  law)  to  the  date  of  the  agreement,  the  prop- 
erty in  equity  was  the  property  of  the  plaintiff,  and  Dodas 
471]    liad  nothing  to  sell  to  Allan.     The  property  *re- 

(')  4  Bing.,  C63.  O  3  Drew,  523. 
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mained  intact,  unaflfected  by  any  contract  with  Allan, 
and  there  is  no  ground,  in  my  opinion,  for  the  contention 
that  the  contract  with  Allan  can  be  supported.  It  would 
be  doing  violence  to  principles  perfectly  well  known  and 
often  acted  upon  in  this  court.  I  think  the  plaintiff,  has 
made  out  very  satisfactorily  his  title  to  a  decree  for  specific 
performance,  both  as  having  the  equitable  interest,  which 
he  asserts  is  vested  in  him,  and  as  being  a  purchaser  of  the 
property  for  valuable  consideration  without  notice  against 
both  Dodds,  the  vendor,  and  Allan,  who  has  entered  into 
the  contract  with  him. 

There  will  be  a  decree  for  specific  performance,  with  a 
declaration  that  Allan  has  no  interest  in  the  property ;  and 
the  plaintiff  will  be  at  liberty  to  deduct  his  coats  of  the  suit 
out  of  his  purchase-money. 

From  this  decision  both  the  defendants  appealed,  and  the 
appeals  were  heard  on  the  31st  of  March  and  the  1st  of 
April,  1876. 

Swanston^  Q.C.  {Crossley  with  him),  for  the  defendant 
Dodds. 

Sir  H.  JacksoUj  Q.C.  {Oazdar  with  him),  for  the  defendant 
Allan. 

Kay^  Q.C,  and  Caldecott^  for  the  plaintiff. 

The  arguments  amounted  to  a  repetition  of  those  before 
the  Vice-Chancellor.  In  addition  to  the  authorities  then 
cited  the  following  cases  were  referred  to:  ThorribuTy  v. 
Bevill  (*) ;  Taylor  v.  Wakefield  (")  ;  Head  v.  Diggon  (") ; 
Palmer  v.  Scott  (*). 

James,  L.  J.,  after  referring  to  the  document  of  the  10th 
of  June,  1874,  continued :  The  document,  though  beginning 
**  I  hereby  agree  to  sell,"  was  nothing  but  an  offer,  and  was 
only  intended  to  be  an  offer,  for  the  plaintiff  himself  tells 
us  that  he  required  time  to  consider  whether  he  would  enter 
into  an  agreement  or  not.  Unless  both  parties  had  then 
agreed  there  was  no  concluded  agreement  then  made ;  it  was 
*in  effect  and  substance  only  an  offer  to  sell.  The  [472 
plaintiff,  being  minded  not  to  complete  the  bargain  at  that 
time,  added  this  memorandum — "This  offer  to  be  left  over 
until  Friday,  9  o'clock  a.m.,  12th  June,  1874."  That  shows 
it  was  only  an  offer.  There  was  no  consideration  given  for 
the  undertaking  or  promise,  to  whatever  extent  it  may  be 
considered  binding,  to  keep  the  property  unsold  until  9 
o'clock  on  Friday  morning;  but  apparently  Dickinson  was 
of  opinion,  and  probably  Dodds  was  of  the  same  opinion, 

(»)  I  Y.  <k  C.  Ch.,  664.  (»)  3  Man.  <fe  Ry.,  97. 

O  6  K.  <&  B.,  766.  («)  1  Buss,  d  My.,  891. 
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that  he  (Dodds)  was  bound  by  that  promise,  and  could  not 
in  any  way  withdraw  from  it,  or  retract  it,  until  9  o'clock 
on  Friday  morning,  and  this  probably  explains  a  good  deal 
of  what  afterwards  took  place.  But  it  is  clear  settled  law, 
on  one  of  the  clearest  principles  of  law,  that  this  promise, 
being  a  mere  nudum  pactwm^  was  not  binding,  and  that  at 
any  moment  before  a  complete  acceptance  by  Dickinson  of 
the  offer,  Dodds  was  as  free  as  Dictinson  himself.  Well, 
that  being  the  state  of  things,  it  is  said  that  the  only  mode 
in  which  Dodds  could  assert  that  freedom  was  by  actually 
and  distinctly  saying  to  Dickinson,  "Now  I  withdraw  my 
offer."  It  appear^  to  me  that  there  is  neither  principle  nor 
authority  for  the  proposition  that  there  must  be  an  express 
and  actual  withdrawal  of  the  offer,  or  what  is  called  a  re- 
tractation. It  must,  to  constitute  a  contract,  appear  that 
the  two  minds  were  as  one,  at  the  same  moment  of  time, 
that  is,  that  there  was  an  offer  continuing  up  to  the  time  of 
the  acceptance.  If  there  was  not  such  a  continuing  offer, 
then  the  acceptance  comes  to  nothing.  Of  course  it  may 
well  be  that  the  one  man  is  bound  in  some  way  or  other 
to  let  the  other  man  know  that  his  mind  with  regard  to 
the  offer  has  been  changed  ;  but  in  this  case,  beyond  all 
question,  the  plaintiff  knew  that  Dodds  was  no  longer 
minded  to  sell  the  property  to  him  as  plainly  and  clearly 
as  if  Dodds  had  told  him  in  so  many  words,  '*I  withdraw 
the  offer."  This  is  evident  from  the  plaintiff's  own  state- 
ments in  the  bill. 

The  plaintiff  says  in  effect  that,  having  heard  and  know- 
ing that  Dodds  was  no  longer  minded  to  sell  to  him,  and 
that  he  was  selling  or  had  sold  to  some  one  else,  thinking 
that  he  could  not  in  point  of  law  withdraw  his  offer,  mean- 
ing to  fix  him  to  it,  and  endeavoring  to  bind  him,  "I  went 
to  the  house  where  he  was  lodging,  and  saw  his  mother-in- 
473]  law,  and  left  with  her  an  acceptance  of  the  *offer, 
knowing  all  the  while  that  he  had  entirely  changed  his 
mind.  1  got  an  agent  to  watch  for  him  at  7  o'' clock  the  next 
morning,  and  I  went  to  the  train  just  before  9  o'clock,  in 
order  that  I  might  catch  him  and  give  him  my  notice  of  ac- 
ceptance just  before  9  o'clock,  and  when  that  occurred  he 
told  my  agent,  and  he  told  me,  yon  are  too  late,  and  he 
then  threw  back  the  paper."  It  is  to  my  mind  quite  clear 
that  before  there  was  any  attempt  at  acceptance  by  the 
plaintiff,  he  was  perfectly  well  aware  that  Dodds  had  changed 
his  mind,  and  that  he  had  in  fact  agreed  to  sell  the  property 
to  Allan.  It  is  impossible,  therefore,  to  say  there  was  ever 
that  existence  of  the  same  mind  between  the  two  parties 
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which  is  essential  in  point  of  law  to  the  making  of  an  aeree- 
ment.  I  am  of  opinion,  therefore,  that  the  plaintiff  has 
failed  to  prove  that  there. was  any  binding  contract  between 
Dodds  and  himself. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  The  first 
question  is,  whether  this  document  of  the  10th  of  June,  1874, 
which  was  signed  by  Dodds,  was  an  agreement  to  sell,  or 
only  an  offer  to  sell,  the  property  therein  mentioned  to 
Dickinson ;  and  I  am  clearly  of  opinion  that  it  was  only  an 
offer,  although  it  is  in  the  iirst  part  of  it,  independentlv  of 
the  postscript,  worded  as  an  agreement.  I  apprehend  that, 
until  acceptance,  so  that  both  parties  are  bound,  even  though 
an  instrument  is  so  worded  as  to  express  that  both  parties 
agree,  it  is  in  point  of  law  only  an  offer,  and,  untu  both, 
parties  are  bound,  neither  party  is  bound,  tt  is  not  neces- 
sary that  both  parties  should  be  bound  within  the  Statute 
of  Frauds,  for,  if  one  party  makes  an  offer  in  writing,  and 
the  other  accepts  it  verbally,  that  will  be  sufficient  to  bind 
the  person  who  has  signed  the  written  docunaent.  But,  if 
there  be  no  agreement,  either  verbally  or  in  writing,  then, 
until  acceptance,  it  i^  in  point  of  law  an  offer  only,  although 
worded  as  if  it  were  an  agreement.  But  it  is  hardly*  neces- 
sary to  resort  to  that  doctrine  in  the  present  case,  because 
the  postscript  calls  it  an  offer,  and  says,  *'This  offer  to  be 
left  over  until  Friday,  9  o'clock  a.m."  Well,  then,  this  be- 
inc  only  an  offer,  the  law  says — and  it  is  a  perfectly  clear 
rule  of  law — that,  although  it  is  said  that  the  offer  is  to  be 
left  open  until  Friday  morning  at  *9  o'clock,  that  [474 
did  not  bind  Dodds.  He  was  not  in  point  of  law  bound  to 
hold  the  offer  over  until  9  o'clock  on  Friday  morning.  He 
was  not  so  bound  either  in  law  or  in  equity.  Well,  that 
being  so,  when  on  the  next  day  he  made  an  agreement  with 
Allan  to  sell  the  property  to  him,  I  am  not  aware  of  any 
ground  on  which  it  can  be  said  that  that  contract  with  Allan 
was  not  as  good  and  binding  a  contract  as  ever  was  made. 
Assuming  Allan  to  have  known  (there  is  some  dispute  about 
it,  and  Allan  does  not  admit  that  he  knew  of  it,  but  I  will 
assume  that  he  did)  that  Dodds  had  made  the  offer  to  Dick- 
inson, and  had  given  him  till  Friday  morning  at  9  o'clock 
to  accept  it,  still  in  point  of  law  that  could  not  prevent 
Allan  from  making  a  more  favorable  offer  than  Dickinson, 
and  entering  at  once  into  a  binding  agreement  with  Dodds. 

Then  Dickinson  is  informed  by  Berry  that  the  property 
has  been  sold  by  Dodds  to  Allan.  Berry  does  not  tell  us 
from  whom  he  heard  it,  but  he  says  that  he  did  hear  it,  that 
he  knew  it,  and  that  he  informed  Dickinson  of  it.    Now, 
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stopping  there,  the  question  which  arises  is  this — If  an  offer 
has  been  made  for  the  sale  of  property,  and  before  that  offer 
is  accepted,  the  person  who  has  made  the  offer  enters  into  a 
binding  agreement  to  sell  the  property  to  somebody  else,  and 
the  person  to  whom  the  offer  was  first  made  receives  notice 
in  some  way  that  the  property  has  been  sold  to  another 
person,  can  he  after  that  make  a  binding  contract  by  the 
acceptance  of  the  offer  ?  I  am  of  opinion  that  he  cannot. 
The  law  may  be  right  or  wrong  in  saying  that  a  person  who 
has  given  to  another  a  certain  time  within  which  to  accept 
an  offer  is  not  bound  by  his  promise  to  give  that  time ;  but, 
if  he  is  not  bound  by  that  promise,  and  may  still  sell  the 
property  to  some  one  else,  and  if  it  be  the  law  that,  in  order 
to  make  a  contract,  the  two  minds  must  be  in  agreement  at 
some  one  time,*  that  is,  at  the  time  of  the  acceptance,  how  is 
it  possible  that  when  the  i)erson  to  whom  the  offer  has  been 
made  knows  that  the  person  who  has  made  the  offer  has 
sold  the  property  to  some  one  else,  and  that,  in  fact,  he  has 
not  remainea  in  the  same  mind  to  sell  it  to  him,  he  can  be 
at  liberty  to  accept  the  offer  and  thereby  make  a  binding 
contract?  It  seems  to  me  that  would  b^  simply  absurd.  If 
a  man  makes  an  offer  to  sell  a  particular  horse  in  hid  stable, 
and  says,  "  I  will  give  you  until  the  day  after  to-morrow  to 
475]  *accept  the  offer,"  and  the  next  day  goes  and  sells 
the  horse  to  somebody  else,  and  receives  the  purchase- 
money  from  him,  can  the  person  to  whom  the  offer  was 
originally  made  then  come  and  say,  "I  accept,"  so  as  to 
make  a  binding  contract,  and  so  as  to  be  entitled  to  recover 
damages  for  the  non-delivery  of  the  horse  ?  If  the  rule  of 
law  is  that  a  mere  offer  to  sell  projJerty,  which  can  be  with- 
drawn at  any  time,  and  which  is  made  dependent  on  the 
acceptance  of  the  person  to  whom  it  is  made,  is  a  mere 
nudum  pactum^  how  is  it  possible  that  the  person  to  whom 
the  offer  has  been  made  can  by  acceptance  make  a  binding 
contract  after  he  knows  that  the  person  who  has  made  the 
offer  has  sold  the  property  to  some  one  else  %  It  is  admitted 
law  that,  if  a  man  who  makes  an  offer  dies,  the  offer  cannot 
be  accepted  after  he  is  dead,  and  parting  with  the  property 
has  very  much  the  same  effect  as  the  death  of  the  owner, 
for  it  makes  the  performance  of  the  ^er  impossible.  I  am 
clearly  of  opinion  that,  just  as  when  a  man  who  has  made 
an  oflfer  dies  before  it  is  accepted  it  is  impossible  that  it  can 
then  be  accepted,  so  when  once  the  person  to  whom  the  offer 
was  made  knows  that  the  property  has  been  sold  to  some 
one  else,  it  is  too  late  for  him  to  accept  the  offer,  and  on 
that  ground  I  am  clearly  of  opinion  that  there  was  no  bind- 
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ing  contract  for  the  sale  of  this  property  by  Dodds  to  Dick- 
inson, and  even  if  there  had  been,  it  seems  to  me  that  the 
sale  of  the  property  to  Allan  was  first  in  point  of  time. 
However,  it  is  not  necessary  to  consider,  if  there  had  been 
two  binding  contracts,  which  of  them  would  be  entitled  to 
priority  in  equity,  because  there  is  no  binding  contract  be- 
tween Dodds  and  Dickinson. 

Bagg ALLAY,  J. A.:  I  entirely  concur  in  the  judgments 
which  have  been  pronounced. 

James,  L.  J.:    The  bill  will  be  dismissed  with  costs. 

Swanston^  Q.C.:   We  shall  have  the  costs  of  the  appeal. 

Eay^  Q.C. :    There  should  only  be  the  costs  of  one  appeal. 

Sir  H.  JacksoThy  Q.C:  The  defendant  Allan  was  obliged 
to  protect  himself. 

*Melli8H,  L.J.:  He  had  a  separate  case.  There  [476 
might,  if  two  contracts  had  been  proved,  have  been  a  ques- 
tion of  priority. 

James,  L.  J.:  I  think  the  plaintiff  must  pay  the  costs  of 
both  appeals. 

Solicitor  for  appellants :  O.  B.  Waaler. 
Solicitor  for  plaintiff:  R,  T.  Jarvis^  agent  for  HutcMU' 
son  &  Lucas^  Darlington. 
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ABOUT. 
Bee  Agkxxmxnt,  496. 

ACCEPTANCE. 
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ACCORD  AND  SATISFACTION. 
Bee  Banxruptot,  458. 

ACCUMULATION. 
Bee  Wills,  680. 

ACT  OF  GOD. 
Bee  Sals,  819. 

ADMIRALTY. 

.  A  yecnel  haying  sone  ashore  with  a 
cargo  on  board,  the  plaintiff,  a  ship 
affent,  was  put  in  possession  of  the 
ship  and  cargo  by  the  captain,  with 
antnority  from  the  captain  to  do,  as 
his  agent,  what  was  for  the  benefit  of 
all  concerned.  The  plaintiff  did  work 
and  expended  money  in  discharging 
the  cargo,  and  brought  it  to  a  place  of 
safety,  where  he  tool  possession  of  it 
The  hnll  broke  up,  and  became  a 
wreck.  The  expenditure  by  the  plain- 
tiff was  not  for  the  purpose  of  en- 
abling the  shipowner  to  perform  his 
ountract  and  to  earn  freight,  but  was 
an  extraordinary  expenditure  for  the 


purpose  of  saving  the  property  at  risk, 
namely,  the  cargo : 

Hdif  that  the  plaintiff  had  a  lien  on 
the  cargo  for  his  charges  as  against  the 
owner,  though  such  charges  were  in- 
curred without  authority  from  the 
owner,  the  claim  being  analogous  to 
that  for  general  average  or  salvage. 

2.  Held^  also,  that  an  agent  to  whom 
bills  of  lading  are  handed  for  the  pur- 
pose of  obtaining  possession  of  the  car- 
go of  a  strand^  vessel,  is  impliedly 
authorized  to  bind  the  owner  by  an 
agreement  to  pay,  on  condition  of  the 
cargo  being  given  up,  charges  for 
which  there  is  a  lien  on  the  cargo. 
JSitigeUm  v.  WendL  406 

8.  In  every  contract  for  the  conveyance 
of  merchandise  by  sea  there  is,  m  the 
absence  of  express  provision  to  the 
contrary,  an  implied  warranty  by  the 
shipowner  that  his  vessel  is  seaworthy. 

4.  In  an  action  to  recover  damages  for 
the  loss  of  iron  armor-plates,  which 
were  lost  on  board  the  defendants' 
ship,  it  appeared  that  the  defendants, 
by  their  servants,  stowed  the  ship,  and 
that  during  rough  weather  one  of  the 
plates  broke  loose  aqd  went  through 
the  side  of  the  ship,  which  in  conse- 
quence was  lost.  At  the  trial  the 
Judge  told  the  jury,  as  t^  matter  of  law, 
that  a  shipowqer  wiirrants  the  fitness 
of  his  ship  when  she  sails,  and  not 
merely  that  he  will  honestly  and  bona 
fidt  endeavor  to  make  her  nt,  and  left 
to  them  the  questions, — was  the  ves- 
sel at  the  time  of  the  sailing  in  a  state, 
as  regards  the  stowing  arid  receiving 
of  these  plates,  reasonably  fit  to  en- 
counter the  ordinary  perils  that  might 
be  expected  on  a  voyage  at  that  sear 
son ;  secondly,  if  she  was  not  in  a  fit 
state,  was  the  loss  that  happened 
caused  by  that  unfitness : 

Hdd^  that  the  direction  was  right, 
and  correctly  stated  the  liability  of  a 
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shipowner,  even  thoagli  he  did  not 
hold  himaelf  out  as  a  common  carrier. 
Kopiioff  V.  Wdmm,  411 

5.  The  defendant  chartered  the  pUintiff  *8 
ship  Q|K>n  the  terms  Uiat  she  should  go 
to  a  foreign  port  for  a  cargo,  and 
"there,  in  the  osoal  and  accusUxned 
manner,  load  in  her  regular  turn." 
The  ship  went  to  the  port,  but  owing 
to  the  defendant's  defimlt  was  not 
ready  when  her  turn  came,  and  was 
consequently  detained  eleven  days. 
When  her  turn  came  round  again  she 
was  ready,  but  the  wind  coming  on  to 
blow,  and  the  harbor  being  crowded, 
the  harbor-master  refused  to  allow  the 
ship  to  go  up  to  load,  and  she  was  con- 
sequent^  detuned  three  day&  The 
pliuntiff  having  sued  on  the  charter- 
party  claiming  damages  for  the  deten- 
tion: 

Hddy  that  the  detention  for  the  three 
days  was  the  legal  and  natural  conse- 
quence of  the  defendant's  default  in 
not  having  the  ship  ready  for  the  first 
turn,  and  that  the  plaintiff  was  entitled 
to  damages  in  respect  of  the  three 
days  as  well  as  the  eleven  days.  Jona 
T.  Adammm,  684 

6.  Where  one  ship  is  by  the  improper 
navigation  of  a  second  ship  compelled 
to  alter  her  course,  and  so  does  damage 
to  a  third  ship,  the  ship  which  com- 
pelled the  alteration  of  course  is  liable 
for  the  damage ;  and  that  liability  re- 
mains if  the  damaged  ship  was  not 
actually  negligent,  even  though  by 
taking  another  course  she  might  have 
avoided   the   collision.      Tke    Suien. 
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See  AGBJEKVKrr,  496. 
Bill  of  Lading,  34. 
Chabterpartt,  827. 
Deml^kraob,  308. 
Frooht,  482. 
Lsx  Loci,  594,  602  noU. 


AFTER-ACQUIRED  PROPERTY. 

1.  When  remainder  does  not  pass  under 
a  settlement  of  property.  Matter  of 
Jonet't  WilL  791 


AGE^T. 
See  Principal  and  Agknt. 


AGREEMENT. 

1.  By*an  agreement  dated  the  10th  of 
June,  1857,  the  appellant  and  others 
entered  into  a  partnership  for  the  pur- 
pose of  establishing  a  fiKtory  for  the 
manufacture  of  cotton  twist;  and 
thereby  intrusted  the  whole  manage- 
ment of  the  sud  factory  to  the  appel- 
lant during  his  life.  The  4th  dansa 
thereof  ran  as  follows  :  "All  we  share- 
holders having  i^reed  to  make  this 
settlement,  that  in  return  for  the 
trouble  you  have  been  at  in  gettii^  np 
this  factory  we  have  appointed  you  for 
your  life  the  agent  or  broker  of  this 
factory,  as  to  t3^  it  is  to  be  under- 
stood as  follows:  Whatever  cotton  may 
have  to  be  purchased  for  this  factory 
do  you  purchase ;  and  whatever  yam 
may  be  made  in  this  factory  all  that  do 
you  sell ;  and  for  whateTer  you  may 
sell  on  account  of  the  factory  do  yon 
duly  receive  from  this  company  the 
commission  at  the  rate  of  5  per  cent, 
during  your  lifetime."  A  decree  for 
dissolution  and  winding-up  of  the  said 
copartnership  having  been  obtained  by 
some  of  the  copartners  on  the  ground 
that  the  same  could  not  be  carried  on 
profitably;  the  appellant  contended 
that  he  wa»entitled  to  compensation  in 
respect  of  his  said  engagement : 

lield,  that  there  being  no  agreement 
by  the  copartners  to  renounce  their 
right  of  ctissolution,  or  to  pay  com- 
pensation if  they  exercised  such  right, 
even  if  the  partnership  were  originally 
intended  to  exist  during  the  app^ 
lant's  life,  the  appellant  was  not  en- 
titled to  compensation.  Sanabhoy  r. 
VulluMmf.  216,  223  note, 

2.  When  time  not  stated,  when  and  how 
may  be  terminated.  223  note. 

3.  A  charterparty  provided  that  the  ship 
should  proceed  to  the  port  of  loading 
and  there  load  "  a  fiill  and  com{4ete 
cargo  of  iron  ore,  say  about  1,100 
tons."  The  charterer  provided  a  cargo 
of  1,080  tons,  the  actual  capacity  of 
the  ship  being  1,210  tons  : 

ffeid,  that  the  words,  "say  about 
1,100  tons,"  were  not  mere  words  of 
expectation,  but  words  of  contrart. 
and  that  the  charterer  s  undertaking 
was  not  to  load  the  ship  up  to  her  ac- 
tual capacity;  but  that  3  per  cent, 
was  a  fair  amount  of  excess  over  l.liX) 
tons  to  allow  in  estimating  what  was  a 
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fall  and  complete  cargo  of  about  1,100 
tons,  and  consequently  the  cargo  actu- 
ally provided  fell  short  of  the  charter- 
er's obligation  by  53  tons.  Morris  v. 
Levison.  496 

4.  When  does  not  bind  corporation  but 
only  shareholders  as  between  them- 
selves, or  only  share  llblders  and  direc- 
tors.    JSZcy  V.  Positive,  etc,  644 

6.  New  rules  *f  building  societies  do  not 
aifect  agreements  of  existing  members. 
amUKs  Com,  609,  618  noU, 

See  Frauds,  Statute  of. 
Guaranty,  669. 
IilLEOAL  Afi&SEMENT,  848,  867  noUf 

627.  • 

Lex  Loci,  437. 
PKRroRMANCB,  276,  389,  609. 
Remaiicdrr,  791,  802. 
Sale,  864. 


AIR. 
Bee  Light,  712,  718  note, 

ALIMONY. 
Bee  Ditoroe,  634,  769,  771  note, 

ALTERATION. 

L.  A  person  intrusted  with  a  check  by 
the  payee  to  pay  into  a  bank  absconded 
with  it,  and  after  altering  the  date  from 
the  2d  of  March  to  the  26th  of  March, 
passed  it  to  the  plaintiff  for  value.  The 
check  was  not  paid,  and  the  plaintiff, 
who  had  not  been  guiltv  oT  any  negli- 
gence in  taking  the  check,  sued  the 
drawer : 

Hddj  that  the  alteration  was  material, 
and  invalidated  the  check;  and  that 
the  circumstance  that  the  plaintiff  had 
not  been  guUty  of  negligence  in  tak- 
ing it  was  immaterial.  Vance  v.  Lovo- 
ther.  683,  686  note. 

ALTERATION  OF  AGREEMENT. 
Bee  Performance^  609. 


ANIMALS. 

.  The  defendant  sold  a  cow  to  the  plain- 
tiff, a  farmer,  with  a  warranty  that  she 
was  free  from  foot  and  mouth  disease. 
The  plaintiff  placed  the  cow  (which  had 
the  disease)  with  other  cows,  and  some 
of  these  became  infected  with  the  dis- 
ease, and  died,  as  also  did  the  cow  in 
question: 

JIddf  that  the  defendant  was  liable  in 
damages  for  the  entire  loss,  if  when  he 
sold  me  cow  he  knew  that  the  plaintiff 
was  a  farmer,  and  that  he  would  or 
probably  might  place  the  infected  cow 
with  others.     Smith  v.  Oreen, 

441,  446  noU. 


APPLICATION  OF  PAYMENTS. 
Bee  Patkents,  269,  278  note. 

APPROPRIATION. 
Bee  Lav, 

APPROPRIATION  OF  PAYMENTS. 
Bee  Payments,  269,  273  note, 

APPURTENANT. 
Bee  Covenants,  690,  698  M>te, 

ASSAULT  AND  BATTERY. 

1.  Where  a  person  having  the  legal  title 
to  land  is  in  actual  possession  of  it,  the 
attempt  to  eject  him  by  force  brlnffs 
the  person  who  makes  it  within  the 
provisions  of  the  statute  against  forcible 
entry. 

2.  It  will  do  BO  though  the  possession  of 
the  person  having  such  legal  title  has 
only  just  commenced,  though  he  may 
himself  have  obtained  it  by  forcing 
open  a  lock,  though  his  ejection  has  not 
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been  made  by  a  *'  multitude "  of  men, 
nor  attended  with  any  great  use  of  vio- 
lence, and  though  the  person  who  at- 
tempts to  eject  him  may  even  set  up 
a  claim  to  the  possession  of  the  land. 

8.  L.  became  the  mortgagee  in  fee  of  cer- 
tain premises  of  which  it  appeared  that 
he  did  not  at  once  take  actual  posses- 
sion. The  mortgagor,  whose  possession 
had  not  been  interfered  with  made  an 
agreement  with  T.  and  W.  to  allow 
them  (at  a  rent)  the  use  of  these  prem- 
ises, and  for  some  little  time  T.  and  W. 
did  have  the  use  of  them  and  deposited 
goods  there.  On  one  morning  at  an 
early  hour  L.,  without  notice  to  any 
one,  went,  accompanied  by  a  carpenter 
and  another  man,  and,  by  taking  off  the 
lock  of  the  outer  door,  entered  into  ac- 
tual possession.  T.  and  W.  hearing  of 
this  went  to  eject  him,  and  not  being 
able  to  get  in  at  the  door  obtained  an 
entrance  through  a  side  window,  then 
came  down  and  did  eject  L.  On  this 
L.  indicted  thega  for  a  forcible  entry ; 
they  were  acquitted,  jointly  paid  their 
attorney's  bill,  and  then  brought  a  joint 
action  against  L.  for  malicious  prose- 
cution without  reasonable  and  proba- 
ble cause : 

Hdd^  tliat,  on  these  facts,  they  could 
not  sustain  the  action,  and  that  L.  was 
entitled  to  have  the  verdict  entered  in 
his  favor. 

4.  Quasrey  whether  a  ioint  action  by  T. 
and  W.  could  in  such  a  case  have  been 
maintainable. 

6.  Per  Lord  Sblbohne  :  If  for  civil  pur- 
poses the  legal  possession  was  then  in 
L.,  the  foundation  for  a  charge  of  for- 
cible entry,  so  far  t»  possession  is  con- 
cerned, was  sufficiently  established. 
Low  V.  Tdford,  74,  86  fvoU, 


ASSESSMENTS. 

1.  Tenant  of  life   estate  bound  to  keep 
down.    MaUer  of  Ledit^s  TrtMt. 

722,  728  note. 


ASSIGNMENT. 

See  Gift,  681. 

Landlord  and  Tenant,  464. 


AVERAGE. 
See  Admraltt,  406. 

.  B. 

BAILMENT. 
See  CAREncBa,  368. 


BANKKUPTCY. 

1.  Defendant  having  filed  a  petition  for 
liquidation  under  s.  126  of  the  Bank- 
ruptcy Act,  1869,  at  a  meeting  duly 
convened  (the  plaintiff  being  assent-  * 
ing  creditors),  resolutions  were  passed, 
that  a  composition  of  S«.  in  the  pound 
should  be  accepted  by  the  creditors  in 
satisfaction  of.  their  debts,  that  such 
composition  should  be  payable  by  in- 
stalments at  three,  six  and  twelve 
months,  and  that  the  security  of  S. 
should  be  accepted  for  the  whole  of  the 
composition;  and  a  trustee  was  ap- 
pointed. 

Joint  and  several  promissory  notes 
of  defendant  and  S.  for  the  composi- 
tion, payable  at  the  National  Provin- 
cial Bank  of  England  at  Birmingliam, 
were  given  to  plaintlBs  and  Uie  other 
creditors,  and  receipts  signed  by  them, 
expressing  it  to  be  "in  discharge  of 
their  debts." 

The  first  note  was  presented  at  the 
bank  at  maturity,  and  dishonored,  but 
no  demand  was  made  upon  S.  or  the 
trustee: 

Held^  that  the  plaintifls  were  remit- 
ted to  tl^eir  ri^ht  to  sue  for  their 
original  debt, — Ine  mere  giving  of  the 
notes,  without  payment,  not  being  sat- 
isfaction within  the  terms  of  the  reso- 
lution or  the  receipt.  Edwards  v. 
Haticlur.  458 

2.  A  trader  who  owed  his  brother  £8<X> 
applied  to  him  for  a  further  advance, 
which  the  brother  declined  to  make 
without  security;  and  ultimately,  by 
letters  of  the  30th  of  June  and  the  1st 
of  July,  it  was  agreed  tliatthe  brother 
should  advance  £150,  and  that  on  liis 
doing  so  the  debtor  shoulc^give  him  a 
bill  uf  sale  of  his  plant,  furniture,  and 
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book  debts,  which  comprised  substan- 
tially his  whole  property.  The  broth- 
er adyanced  £60  in  August,  £60  in 
September,  and  £50  on  the  6th  of  Oc- 
tober. On  the  last-named  day,  being 
the  expiration  of  the  time  allowed  by 
another  lar^e  creditor,  who  was  known 
by  the  broker  to  be  pressing  for  pay- 
ment of  his  debt,  the  debtor  gave  the 
brother  the  bill  of  sale,  which  was  ex- 
pressed to  be  to  secure  £900  then  due, 
£50  then  advanced,  and  any  future  ad- 
yancea  In  the  course  of  October  the 
brother  adyanced  £100  more.  In  No- 
vember the  above-mentioned  creditor 
took  proceedings  in  bankruptcy,  rely- 
ing on  the  bill  of  sale  as  an  act  of 
bankruptcy  : 

Held  (reversing  the  decision  of  the 
Chief  Judge),  that  the  giving  the  bill 
of  sale  was  not  an  act  of  bankruptcy, 
AS  it  was  given  in  pursuance  of  an 
agreement  by  which  a  substantial  fur- 
.  ther  advance  was  obtained ;  and  that 
the  circnmstances  negatived  the  con- 
clusion that  the  giving  it  was  purposely 
postponed  till  the  debtor's  circum- 
stances   were    desperate.      JSz   parte 
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See  Illegal  AeBsmcxNT,  527. 

BENEFIT  SOCIETY. 
See  Chabitt,  624. 

BENEVOLENT  SOCIETY. 
See  BuiLDiMa  Socixtt,  609,  618  note, 

BETTING  AND  GAMING. 
See  Wagkbs,  282. 


BILLS  OF  EXCHANGE. 

1.  A  draft  drawn  for  the  amount  of  bills 
of  exchange,  purchased  for  transmis- 
sion abroad,  which  amount  by  the 
of  bill  brokers  is  due    on  the 


first  foreign  post-day  next  after  the 
purchase,  and  which  draft  was  dated 
as  of  that  day,  is  an  order  for  the  pay- 
ment of  money  on  demand,  and  un- 
der the  83  <b  84  Vict  c.  97,  faUs 
within  the  description  in  the  schedule 
to  that  act,  "Bill  of  exchange,  pay- 
able on  demand,"  and  is  simciently 
stamped  with  a  Id.  stamp. 

2.  Such  a  draft  or  order  made  by  a 
person  who  has  sold  the  bills,  and  ad- 
dressed to  the  purchaser  of  them, 
constitutes  a  valuable  consideration 
for  a  check  given  by  the  purchaser  of 
the  bills. 

8.  It  does  so,  though  the  bills  sold  may 
be  dishonored  wnen  due. 

4.  L.,  then  in  good  credit  in  the  city, 
sold  to  M.  four  bills  of  exchange, 
drawn  by  himself  upon  P.  at  CacQx. 
They  were  sold  on  the  11th  of  Feb- 
ruary, and  by  the  custom  of  bUl  bro- 
kers were  to  be  paid  for  on  the  first 
foreign  post-day  following  the  day  of 
the  sale.  That  first  day  was  the  14th 
of  February.  L.  was  much  in  debt  to 
his  banker,  and  being  pressed  to  reduce 
his  balance,  eave  to  the  banker  a  draft 
or  order  on  M.  for  the  amount  of  the 
four  .bills.  This  draft  or  order  was 
dated  on  the  14  th,  though  it  was,  in 
fact,  written  on  the  18th,  and  then 
delivered  to  the  banker.  On  the  morn- 
ing of  the  14th  the  manager  of  M.'s 
business  eave  a  check  for  the  amount 
of  the  order,  which  was  then  fiven  up 
to  him.  L.  failed,  and  on  the  after- 
noon of  the  14th  the  manager,  learning 
that  fact,  stopped  payment  of  the 
check : 

Held,  that  the  banker  was  entitled 
to  recover  its  amount  from  M.  Miea 
y.  Currie.  152,  169  note. 


BILL  OF  LADING. 

.  By  a  bill  of  ladfng  made  in  England 
by  the  master  of  an  English  ship 
certain  packages  of  tea  were  "to  be 
delivered  from  the  ship's  deck,  where 
the  ship's  responsibility  shall  cease,  at 
the  port  of  Montreal "  .  .  .  "  unto  the 
Grand  Trunk  Railway  Company,  and 
by  tbem  to  be  forwarded  tuenee  per 
railway  to  the  station  nearest  to  To^ 
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ronto,  And  at  the  aforesaid  station 
delivered  to  the  consignees  or  to  their 
assigns." 

Tue  instrument  contained,  in  addi- 
tion to  a  long  list  of  excepted  spe- 
cial risks,  whether  arising  fronoi  negli- 
gence or  otherwise,  the  following  con- 
dition ;  "No  damage  that  can  be  in- 
sured against  will  be  paid  for,  nor  wUl 
any  claim  whatever  be  admitted  unless 
made  before  the  goods  are  removed." 

In  an  action  in. the  Superior  Court 
of  Lower  Canada  against  the  ship- 
owner for  the  value  of  damage  done  to 
the  said  packages  during  the  voyage, 
it  appeared  that  the  same  were  landed, 
placed  in  certain  shipping  sheds,  re- 
moved therefrom  to  railway  freight 
sheds  in  Montreal,  and  finally  deliv- 
ered to  the  consignees  in  Toronto. 
No  notice  of  damage  was  given  until 
thirteen  days  after  the  delivery  was 
completed : 

lidd,  that  the  condition,  though  in 
its  first  clause  limited  to  insurable 
damage,  clearly  applied  as  regards  its 
second  clause  to  all  damage,  whether 
apparent  or  latent,  which  could  by 
examination  of  the  packae^es  conducted 
with  reasonable  care  and  skill  at  the 
place  of  removal  have  been  discovered. 

\,  The  bill  of  lading  in  this  case  was  a 
contsact  to  be  governed  and  inter- 
preted by  English  law,  and  therefore 
no  substantive  defence  arising  from 
delay  in  making  the  claim  could  be 
made  apart  from  the  express  condi- 
tion contained  therein;  notwithstand- 
ing the  provisions  of  article  1680  of 
the  Canadian  Civil  Code.  Moore  v. 
Harris,  84 


BILL  OF  SALE, 
i^  Chattel  Mortgaoe,  751. 

BONA  FIDE  HOLDER. 

See  Bills  OF  Exchange,  152,  169  note. 
Bonds,  119,  138  noU. 

BONA  FIDE  PURCHASER. 
See  Title,  392,  406  note. 


BONDS. 

1.  The  scrip  of  a  foreign  government^ 
issued  by  it  on  negotiating  a  loan 
(which  scrip  promises  to  give  to  the 
bearer,  after  all  instalments  have  been 
duly  paid,  a  bond  for  the  amount  paid, 
with  mterest),  is  by  the  custom  of  all 
the  stock  markets  of  Europe  a  nego- 
tiable instrument,  and  passes  by  mere 
delivery  to  a  bottn  fide  holder  for  value. 
English  law  follows  this  custom — ^and 
any  person  taking  it  in  good  faith  ob- 
tains a  title  to  it  independent  of  the  title 
of  the  person  from  whom  he  took  it. 

Per  LoBD  Selborne  :  When  the  in- 
stalments mentioned  in  the  scrip  have 
been  actually  paid,  the  scrip  is  as  much 
a  symbol  of  money  due,  and  as  capa- 
ble of  passing  current  by  delivery,  as 
the  bond  itseu  would  be. 

2.  The  scrip  promised  to  give  the  bearer 
a  bend  for  the  amount  pud.  A  per- 
son who  took  this  scrip  as  being  nego- 
tiable, could  not,  after  he  had  negli- 
gently allowed  another  person  the 
means  of  transferring  (even  fraudulent- 
ly) the  possession  of  it  to  a  bwui  fide 
holder,  be  heard  to  deny  that  the  in- 
strument was  a  negotiable  instrument 
transferable  to  bearer  by  delivery. 

8.  In  the  case  of  such  scrip,  issued  by 
a  foreign  government  and  circulated 
in  Eng&nd  by  means  of  an  agent  here, 
who  is  to  receive  the  instalments,  and 
g^ve  acknowledgments  for  tlieir  pay- 
ment, and  to  denver  the  bonds  when 
thev  are  issued,  the  contracting  party 
is  the  foreign  government,  and  not  the 
English  agent. 

4.  G.  purchased  through  his  broker  some 
Russian  and  some  Hungarian  scrip; 
the  undertaking  in  the  scrip  was  to 
g^ve  to  the  bearer  a  bond  for  the 
money  advanced  paj^able  witlninterest 
in  the  way  there  stated.  G.  left  the 
scrip  (to  be  exchanged  for  bonds  or 
sold,  as  he  should  direct),  in  the  hands 
of  his  broker,  who  fraudulently  depos- 
ited it  with  a  banker  as  securitj'  fur  a 
loan  to  himself: 

add,  that  the  scrip  was  a  negoti- 
able instrument,  transferable  by  mere 
delivery ;  and  that  the  banker,  being 
a  bona  fide  holder  for  value,  was  nut 
liable  to  G.  either  in  trover  for  the 
scrip  itself,  or  in  assumpsit  for  the 
value  received  upon  it  Uoodttin  v. 
Jiobarts.  119,  138  uole. 
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BREACH. 
&e  Lkask,  762. 

BROKER. 
See  Ldn,  661,  '740. 

BUILDING. 

See  CoyzNAHTS,  690,  698  note. 
Support,  874,  882  note, 

BUILDING  SOCIETY. 

1.  A  permanent  beDefit  bailding  society, 
comprising  "unadyanced"  or  inyest- 
lug  members,  and  "  advanced  "  or  bor- 
rowing members,  lent  to  the  advanced 
members  at  a  premium  the  soms  to 
which  their  shares  would  amount  when 
folly  paid  op,  taking  from  each  of  them 
a  mortfi^e  of  freehold,  copyhold,  or 
leasehold  property,  to  secure  the  sums 
advanced  and  the  premiums,  with  in- 
terest thereon  respectively.  By  his 
mortgage  deed  each  advanced  member 
covenanted  to  pay  to  the  society,  at  the 
times  and  in  the  manner  prescribed  by 
its  rules  "for  the  time  being,"  the 

-  sums  payable  periodically,  by  way  of 
subscnption  or  otherwise,  in  respect 
o^  his  shares  until  (1st,)  the  shares 
with  interest  on  the  amount  thereof  in 
advance  should  be  realized  and  until 
(2d,)  the  premium  and  interest  thereon 
should  be  paid,  and  that  in  the  mean- 
time (except  when  varied  by  those  pres- 
ents) all  the  rules  "  for  the  time  being** 
of  the  society  should  in  respect  of  the 
said  shares  be  observed  by  the  mem- 
ber. The  proviso  for  redemption  took 
effect  in  each  case  "if  the  said  shares 
and  premium  and  interest  thereon  re- 
spectively should  be  duly  realized  and 
paid  according  to  the  covenant ** 

S.,  in  the  year  1866,  obtained,  for  a 
premium  of  £130  10».,  an  advance  of 
£600,  in  twenty-four  shares  of  the  so- 
ciety of  £25  each,  and  executed  a  mort- 
gage in  this  form.  The  society  after- 
wards, in  1873,  paHsed  new  rules,  one 
of  which  provided  that  advanced  mem- 

16  Eno.  Kep.  110 


bers  should,  before  redeeming  their 
securities,  pay  an  additional  sum  as  a 
contribution  towards  certain  losses 
sustained  by  the  society,  and  another 
of  which  (Rule  I)  provided  that,  so 
far  as  the  rules  of  law  and  equity 
would  permit,  the  rules  then  passed 
should  apply  to  all  the  members  as 
well  presenb  as  future,  and  to  all  its 
transactions  as  weU  past  as  future  : 

Held,  that  S.  and  the  other  members 
who  were  advanced  before  the  passing 
of  the  new  rules  were,  notwithstanding 
the  reference  in  their  covenants  to 
the  "  rules  for  the  time  being,"  enti- 
tled to  redeem  their  securities  on  pay- 
ment only  of  those  sums  which  they 
were  liable  to  pay  according  to  the 
rules  in  existence  at  the  date  of  their 
respective  contracts  : 

.  Held,  also,  that  Rule  I  excluded  from 
the  operation  of  the  new  rules  those 
members  whose  contracts  would  be  sub- 
stantially varied  by  thesL  Smith*a 
Caee.  609,  618  note. 


CAPITAL. 

See  Inoomx. 

Pbincipal  of  Estats. 


CARRIER. 

1.  A  carrier  is  not  deprived  of  the  pro- 
tection afforded  by  the  Carriers  Act 
(11  Geo.  4  <fc  1  Wm,  4,  c.  68),  s.  1.  by 
the  fact  that  the  loss  of  or  injury  to 
goods  happens  after  they  have  been 
negligently  taken  by  him  beyond  their 
point  of  destination. 

2.  The  plaintiff  took  a  ticket  from  York 
to  Darlington  .by  the  defendants'  rail- 
way. Before  starting  on  the  journey 
he  handed  two  water-colored  drawings 
(which  were  tied  together  face  to  face, 
so  that  it  could  be  seen  that  they  were 
pictures  of  some  kind)  to  tlte  guard, 
asked  him  to  take  care  of  them,  and 
saw  them  labelled  for  Darlington.  The 
j>ictnn»H  were  above  the  value  of  £10; 
but  the  plaintiff  made  no  declaration  of 
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the  value.  When  the  triun  arrived  at 
Darlington  he  got  out,  took  a  fresh 
ticlcet  for  Barnard  Castle,  and  told  the 
porter  to  see  that  the  drawings  were 
taken  out  and  put  in  the  train  by  which 
he  was  starting.  The  drawings  how- 
ever were  not  taken  out,  but  were  car- 
ried on  to  Durham,  and  when  thej 
were  recovered  by  the  plaintiflf  had 
sustained  considerable  injury  : 

Hdd,  by  the  Queen's  Bench  Division, 
that  the  plaintiff  was  not  entitled  to 
recover  for  the  damage  to  the  draw- 
ings. By  Blackbnmand  Field,  J  J.,  on 
the  ground  that  the  defendants  were 
protected  by  the  Carriers  Act,  which 
applied  to  the  case  of  eoods  negli- 
gently carried  beyond  tne  point  of 
destination.  By  Quain,  J.,  on  the 
ground  that  the  Carriers  Act  did  not 
apply  to  the  case,  and  that  the  com- 
pany must  be  considered  as  bailees  of 
the  pictures  beyond  Darlington,  but 
that  there  was  no  evidence  of  negli- 
gence to  make  them  liable. 

8.  Hddt  by  the  Court  of  Appeal,  affirming 
the  judgment  of  the  Queen's  Bench 
Division,  that  the  construction  put  by 
Blackburn  and  Field,  JJ.,  on  the  Car- 
riers Act  was  correct.  MorriU  v. 
North  JScutem,  868 

4.  Warranty  as  to  seaworthiness  of  ves- 
sel.   Kopitoff  V.  miwon,  411 

See  Bill  of  Lading,  34. 


CASES   OVERRULED,   REVERSED 
AND  CONSIDERED. 

Alton  «.  Stephen,  Court  Sessions  Cas. , 
4th  Series,  vol.  2,  p.  470,  affirmed, 

112 

Allhusen  «.  WhitteU,  L.  R.,4  Eq.,  295, 
applied.  726 

Badger  f),  Gregory,  L.  R.,  8  Eq.,  78, 
approved.  781 

Bosley  «.  Davies,  16  Eng.  Rep.,  199, 
eee  225 

Currie  «.  Misa,  12  Eng.  Rep.,  592,  af- 
firmed. 152 

Dixon  V.  London,  etc.,  11  Eng.  Rep., 
198,  reversed.  417 

Drummond  v.  Mayor,  18  Lower  Can. 
Jur.,  225,  reversed.  47 

Dudgeon  v.  Pembroke,  10  Eng.  Rep., 
192,  reversed.  233 


Edwards  v.  Edwards,  15  Eng.  R.,  846, 

reversed.  761 

Edwards  v.  Warden,  10  Eng.  R.,  651, 

varied.  1 

Eley  V.  Positive,  etc.,  16  Eng.  R.,  271, 

affirmed.  644 

Ellis  V.  Wilmot,  11  Eng.  R,  388,  jm 

509 
Feather  v.  Reg., '6  Best  &  Smith,  257, 

approved.  417 

Fisher,  Matter  of,  L.  R.,  7  Chy.,  636, 

distinguished.  732 

Fussell  9.  Do)vding,  3  Eng.  Rep.,  801, 

disapproved.  634 

Gambles  v.  Ocean,  etc.,  16  Eng.  R., 

260,  reversed.  665 

Goodwin  v.  Robarts,  12  Eng.  R,  525, 

14  Eng.  R,  591,  affirmed.  119 

Gray  V.  Seckham,  L.  R,  7  Chy.,  680. 

distinguished.  669 

Greisley  v.  Earl    of   Chesterfield,   13 

Beav.,  288,  distinguished.  726 

Hackett  v.  Baiss,  L.  R,  15  Eng.  R., 

459,  explained.  712 

Hardman  v.  Booth,  1  Hurl.   &  Colt, 

803,  distinguished.  392 

Holmes  v.  North,  etc.,  L.  R,  4  Exch., 

254,  6  id.,  123.  approved.  314 

Horwood  V.  Smith,  2  Term  R.,  760, 

followed.  392 

Howell  V.  Coupland,  10  Eng.  R,  110, 

affirmed.  319 

Jessop  V.  Blake,  3  Giff.,  639,  disap- 
proved. 634 
Jones  V.  Stanstead  Railway,  L.  R,  4 

Priv.  Coun.,  98,  approved.  48 

Mayor  Montreal  ads.  Drummond,  18 

Lower  Can.  Jur.,  225,  reversed.  47 
Morley,  Ex  paHe,  L.  R,  8  Chy.,  1026, 

foUowed.  628 

Moxham,  The,  15  Eng.  R.,  299,  re- 
versed. 594 
Nickling  V.  Heaps,  21  L.  T.  Rep.,  N.S., 

754,  disapproved.  392 

Northumbria.  The,  L.  R,  3  A.  &  E.,  6, 

followed.  202 

Pattabhiramier     v.    Vencatarow,     13 

Moore  P.  C,  Ind.  App.,  560,  ex- 
plained. 189 
Pearson  v.  Commercial,  etc.,  16  C.  B., 

N.S.,  304,  affirmed.  139 

Pearson  v.  Commercial,  etc,  6  Eng. 

R,  248,  affirmed.  139 

Shepherd  v.  Harbison,  L.  R.,  5  H.  L., 

116,  distinguished.  740 

Sidney  v.  Wilmer,  25  Beav.,  260,  4  D. 

J.  &  S.,  84,  considered.  680 

Simpson,  Matter  of,  L.  R,  10  Eng.  R, 

597,  distinguished.  628 

Swift  V.  VVenman,  L.  R,  10  Eq.,  15, 

dimpproced.  6o4 
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Taasell  «.  Smith,  2  De  G.  &  J.,  718, 
explained.  619 

Taylor  «.  Caldwell,  8  B.  &  S.,  888,  fol- 
Unoed.  819 

Yiant's  Settlement,  10  Eng.  R.,  765, 
disapproved,  792 

Vint  «j.  Padget,  2  De  G.  &  J.,  611,  ex- 

.  plained,  619 

Waite  «.  Littlewood,  4  Eng.  R.,  760, 
approved.  781 

Waring,  Mx  parte,  19  Ves.,  845,  fol- 
lowed. 740 

Wright  V.  London,  etc.,.  18  Eng.  R., 
2^,  affirmed.  814 


C5HANCERY. 
Bee  LuHAno,  710. 


CHARGE. 
See  Wills,  644,  718. 

CHARITY. 

.  A  friendly  society  is  not  a  charitable 
institution,  and  therefore  the  doctrine 
of  cy-pr6s  will  not,  on  the  society  being 
Yolnntarily  dissolved,  be  applied  to  a 
beqnest  made  to  it  in  ud  of  its  funds, 
but  the  same  will  fiEdl  into  the  testa- 
tor^s  residuary  estate.  Matter  of 
Clartee  Truet.  624 


CHARTERPARTY. 

1.  A  charterparty  contained  a  clause: 
"  This  charter  beinff  concluded  by  the 
charterers  on  behalf  of  another  party, 
it  is  agreed  that  all  liability  of  the 
former  snail  cease  as  soon  as  the  cargo 
is  shipped,  loading  excepted,  tlie  owners 
and  master  of  the  vessel  agreeing  to 
rest  solely  on  their  lien  on  the  cargo 
for  freight,  demurrage,  and  all  other 
clfdms,  and  which  Hen  it  is  hereby 
agreed  that  they  shall  have  **: 

Hdd,  that  "loading  excepted"  ex- 
tended to  delay  in  loading,  and  was  not 
confined  to  tlie  loarling  a  full  and  com- 


plete cargo ;  and  the  charterers,  there- 
fore, remained  liable  for  the  delay, 
though  they  had  shipped  a  complete 
cargo.        jUster  v.  Van  HaanAeirgen. 

327 

See  AniaKALTT,  684. 
Agkeemknt,  496. 
Dkmukraob,  808. 
Frkight,  482. 


CHATTEL  MORTGAGE. 

1.  A  deed  by  which  a  debtor  covenants 
that  if  the  debt  is  not  paid  on  a  day 
named  certain  chattels  shall  be  charged 
with  it,  and  that  he  will,  when  re- 
quired, assign  them  to  the  creditor  as 
security,  requires  registration  as  a  bill 
of  sale. 

2.  The  fact  that  an  execution  creditor 
was,  at  the  time  when  Ms  debt  was 
contracted,  aware  that  his  debtor  had 
given  a  bill  of  sale  of  chattels,  does 
not  prevent  his  availing  himself  of  the 
objection  that  it  has  not  been  reris- 
tered.    Edwarde  v.  Edwarde.  761 


COLLISION. 
See  Admiraltt,  608. 

COMMISSION  MERCHANT. 
See  LiKN,  661,  740. 


COMPOSITION. 
See  Bankeuptot,  468. 


COMPROMISE. 
*Sff  Bakkruptct,  468. 
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CONDITION. 
See  Lease,  762. 

CONDITION  PRECEDENT. 
See  Performanob,  216,  889. 


CONFIRMATION. 
See  SxTTLEMSifT,  802. 

CONSIGNOR  AND  CONSIGNEE. 
SeeLna, 

CONSTRUCTION. 
See  Wills,  666. 

CONTEMPT. 

1.  When  receiver  becomes  such;  when 
prosecution  of  a  contempt.  Edwardt 
Y.  Edwarde,  751,  757  note, 

CONTINGENT  REMAINDER. 

See  R^MADCDBR,  791,  802. 
Wills,  826. 

CONTRACTOR. 

See  Patsnt,  417. 

Support,  874,  882  note, 

CONVERSION. 

See  TnESPASS,  529,  533  noU. 


CORPORATIONa 

1.  Articles  of  association  contained  a 
clause  in  which  it  was  stated  that  the 
plaintiff  should  be  solicitor  to  the  com- 
pany, and  should  transact  all  the  legal 
business  of  the  company,  including 
parliamentary  business,  for  the  usu^ 
and  accustomed  fees  and  char^,  and 
should  not  be  removed  from  his  office, 
unless  for  misconduct.  The  articles 
were  signed  by  seven  members  of  the 
company,  and  were  duly  registered, 
and  the  company  incorporated  under 
the  Companies  Act,  1862.  The  plain- 
tiff acted  as  solicitor  to  the  company 
for  some  time,  but  ultimately  the  com- 
pany ceased  to  employ  him  and  em- 
ployed other  solicitors.  The  plaintiff 
brought  an  action  agiunst  the  company 
for  breach  of  contract  in  not  employ- 
ing him  as  solicitor  to  transact  their 
legal  business  on  the  terms  of  l^e 
articles  : 

Held,  that  the  articles  of  association 
were  a  matter  between  the  sharehold- 
ers inter  se,  or  the  shareholders  and  the 
directors,  and  did  not  create  any  con- 
tract between  the  plaintiff  and  the  com- 
pany.    £1^  V.  PosUivey  etc,  544 

See  DmiscTORS,  779,  781  note. 
LiKN,  706. 
Stogkholdkrs,  772,  778  note. 


CORPUS  OF  ESTATE. 

See  Principal  of  Estate,  644. 

Wills,  680. 


COUNTER  CLAIM. 
See  Landlord  and  Tenant,  487. 

COUPONS. 
See  Bonds,  119,  188  note, 

COVENANTS 

1.  The  purchaser  of  a  plot  of  land,  part 
of  an  estate  laid  out  for  building,  cove- 
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nanted  with  the  vendors^  who  were  the 
mortgagees  in  fee  in  possession  of  the 
estate,  their  heir  and  assigns,  not  to 
erect  any  *'  building  **  on  his  plot  nearer 
to  the  road  in  which  it  was  situate  than 
the  line  of  frontage  of  the  then  present 
houses  in  that  road,  which  houses  were 
about  forty  feet  apart,  and  about  eighty 
feet  from  the  road.  He  then  erected 
two  houses  on  his  plot,  each  of  which 
had  a  bay  window  projecting  three 
feet  beyond  the  line  of  the  existing 
houses,  and  carried  from  the  foundi^ 
tion  up  to  the  root 

Upon  bill  for  injunction  filed  by  the 
transferee  firom  the  mortgagees,  and 
bv  a  subsequent  purchaser  from  them 
01  a  contiguous  plot,  who  had  entered 
into  similar  covenants : 

Heid^  first,  Uiat  the  bay  windows 
were  "  buildings"  within  the  meaning 
of  the  covenant,  and  the  erection  of 
them  a  violation  of  it ;  secondly,  that 
there  being  a  clear  breach  of  covenant, 
tlie  covenantees  were  entitled  to  their 
injunetion  without  the  necessity  of 
showing  damage;  thirdly,  that  inva- 
sion of  privacy  constituted  damage; 
fourthly,  that  the  covenant  being  not 
to  do  an  act  the  doing  of  which  caused 
an  invasion  of  privacy,  it  was  not 
necessary  for  the  covenant  in  terms  to 
purport  to  preserve  privacy;  and, 
fifthly,  that  both  the  plaintiffs  had 
material  interests  sufficient  to  support 
the  suit.  Lord  Mannen  v.  JohtuofL 
690,  698  note, 

Sti  Landlord  and  Tknant,  487. 
Support,  800. 


CREDITORS. 
See  Iluboal  AGRBXjnENT,  627. 

CREDITOR'S  BILL. 
See  Fraitd,  666,  671  note, 

CRIMINAL  LAW. 

1.  Affent.    The   appellant  was   charged 
under  s.  17  of  the  Intoxicating  Liquors 


(Licensing)  Act,  1872  (86  <fc  86  Vict 
c.  94),  with  "  suffering  "  gaming  to  be 
carried  on  on  her  premises,  an  hotel 
at  Epsom.  It  was  proved  by  witnesses 
that,  while  standing  in  the  public 
street  at  Epsom  between  half-past  one 
and  a  quarter  to  two  in  the  morning, 
they  could  hear  the  conversation  of 
three  persons  in  a  room  in  the  hotel. 
These  three  persons  wert  a  horse 
trainer,  a  jockey,  and  a  gentleman  of 
Newmarket,  and  from  whia  was  heard 
of  their  conversation,  it  was  evident 
that  they  were  playing  for  money.  No 
direct  evidence  was  given  that  the 
appellant  know  of  the  gaming.  The 
appellant  stated  that  the  house  was 
closed  at  11  p.m.,  that  the  three  men 
were  then  in  their  private  room,  that 
she  saw  no  cards,  and  did  not  supply 
any,  and  did  not  know  of  any  card 
playing.  The  hall  porter,  whose  duty 
it  was  to  attend  upon  customers,  stated 
that  he  closed  the  house  after  11  p.m., 
and  retired  to  his  own  chair  in  a  parlor 
beyond  the  bar,  at  the  extreme  end 
of  the  house.  He  knew  nothing  what- 
ever of  any  g^ambling. 

The  justices  drew  the  inference  from 
the  porter^s  evidence  that  his  chair 
was  removed  to  the  greatest  possible 
distance  from    the  room    where    the 

fuests  were,  in  order  that  he  mifht  not 
ear  what  passed,  and  they  thought 
that  the  appellant  knew  that  gaming 
was  intended  to  be  carried  on,  and  that 
she  purposely  took  pains  not  to  know 
what  her  euests  were  doing.  On  these 
grounds  they  convicted  her : 

Held,  first,  that  the  appellant  was 
responsible  for  the  conduct  of  the  hall 
porter  whom  she  left  in  charge  of  the 
notel;  secondly,  that  there  was  evi- 
dence that  the  porter  suspected  what 
was  going  on,  and  connived  at  it; 
and  that  this  evidence  justified  the 
conviction.    JRedgcUe  v.  Haynu, 

226,  282  mU, 

2.  JBxciee  law.  The  appellant,  being 
licensed  to  sell  by  retail  intoxicating 
liquors  to  be  consumed  off  his  ])rem- 
ises,  was  charged  with  keeping  open 
his  premises  for  the  sale  of  such  liquors 
after  ten  o'clock  at  night.  He  had  two 
shops,  a  grocer's  and  a  draper*s  shop, 
which  formed  part  of  his  house,  and 
both  shops  could  be  entered  from  the 
house  at  the  back,  as  well  as  by  the 
customers'  entrance.  The  grocery  ousi- 
ness  was  carried  on  in  a  shop  which 
had  an  entrance  for  customers  in  one 
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street,  and  the  drapery  bnsinefiB  in  a 
shop  which  had  an  entrance  for  cns- 
tomers  in  another  street.  During  the 
day  there  were  means  of  going,  and 
customers  occasionally  passed  from 
one  shop  to  the  other,  but  after  ten 
o'clock  shutters  or  partitions  were  put 
up  and  ail  means  of  communication, 
except  through  the  house,  prevented. 

It  was  proved  that  the  draper's  shop 
was  kept  open  till  after  ten  o'clock  at 
night ;  out  that  before  ten  o'clock  the 
openings  between  the  two  shops  were 
shut,  and  the  grocer^s  shop  left  in  dark- 
ness. The  justices  held  the  charge 
proved,  and  convicted  the  appellant : 

Hdd,  that  the  conviction  was  wrong, 
as  there  was  no  evidence  that  the 
house  was  open  for  the  sale  of  liquor 
after  ten  o'clock.     Brigdm  v.  Heigha, 

884 
• 
S.  Larceny,  Three  pigs,  bitten  by  a  mad 
dog,  were  shot  and  buried  on  the 
owner's  land  three  feet  below  the  sur- 
face of  the  soli  There  was  no  inten- 
tion of  digging  them  up  again  or  of 
making  any  use  of  them.  The  same 
evening  the  prisoners  dug  them  up, 
carried  them  away  and  afterwards  sold 
them  for  £9  8«.  9<1  The  jury  found 
that  there  was  no  abandonment  of  the 
property  in  the  pigs  by  the  owner  and 
convicted  the  prisoners  of  larceny. 

Hdd,  that  larceny  would  lie,  not- 
withstanding the  dead  pigs  were  buried 
in  the  land  three  feet  below  the  sur- 
&ce.    Reg,  v.  Bdwardi.    607,  608  note. 


CROWN. 
See  Patbmt,  417. 

CUMULATIVE  LEGACIES. 
See  LiOAOiKS,  811,  821  note, 

CUSTOM. 
JShe  Insubamge,  Muunx,  189. 

CY-PRES. 
See  Chabitt,  624. 


DAMAGES. 

1.  The  plaintiff  a  manu&cturer,  who  was 
in  the  habit  of  attending  at  agricul- 
tural shows  to  exhibit  samples  of  his 
goods,  and  made  profit  by  the  prac- 
tice, delivered  them  upon  a  show 
ground,  where  he  had  been  exhibiting 
them,  to  the  receiving  agent  of  Uie  de- 
fendants, a  railway  company,  to  be 
carried  by  a  particular  day  to  a  show 
ground  at  another  place,  when  and 
where  a  similar  show,  at  which  he  in- 
tended to  exhibit,  was  to  be  held;  bat 
nothing  was  expressly  eaid  about  this 
intention  of  the  plainti£  The  samples 
did  not  arrive  till  after  the  day  stipu- 
lated and  when  the  show  was  over,  and 
the  plaintiff  lost  several  days  in  going 
to  meet  them,  and  waiting  for  Uiem. 
In  an  action  for  the  breach  of  contract, 
a  verdict  was  given  for  damages  which 
included  a  sum  for  loss  of  time  or  loss 
of  profit: 

Mdd,  the  court  drawing  the  inference 
of  fact  that  the  purpose  of  the  plain- 
tiff to  exhibit  was  within  the  contem> 
plation  of  the  parties  to  the  contract, 
that  the  plaintiff  was  entitied  to  the 
damages,  on  the  ground  that  loss  of 
profit  was  a  natund  and  probable  re- 
sult of  the  failure  of  that  purpose ;  and 
that  no  evidence  was  neceesary  of  his 
prospect  of  making  profit  at  the  par- 
ticular show  in  question.  Simpeon  v. 
LondoH,  etc  880,  835  note. 

See  Animals,  441,  446  note. 
Slakdxk,  547,  652  note. 


•  DAMAGES,  REMOTE. 
See  MmnoEPAL  CoRPORAnoN,  47,  78  note. 


DEATH. 
See  P&xsuiipnoN  or  Death,  728, 781 

DEBTOR  AND  CREDITOR. 

See  Directors,  779,  781  note. 
Fraud,  666,  671  note. 
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DECEASED  PERSON. 

1.  How  hr  one  may  remove  property  of 
to  protect  it,  and  when  trespasser. 
JSirk  V.  Gregory,  629,  588  Mote. 


DEFICIENCY. 
Boe  Il^jsvs  and  Trustsbb,  1. 


QEMURRAGE. 

1.  By  a  cnarteruarty  for  a  yoyage  with  a 
cargo  of  timoer  from  Pensaoola  to  a 
safe  port  in  the  Upited  Kingdom  "  six- 
teen working  days  were  to  be  allowed 
the  merchants  for  loading  the  ship  at 
Pensaoola,  and  to  be  discharged  at  such 
wharf  or  dock  as  the  charterers  may 
direct,  always  afloat,  in  fourteen  like 
days,  and  ten  days  on  demurrage  over 
and  aboTe  the  said  lying  days  at  £10 
per  day." 

The  ship  was  ordered  to  M.,  and  ar- 
rired  at  tne  usual  place  of  discharge 
in  the  river  and  beean  unloading.  It 
was  the  duty  of  &e  master  to  put 
the  timber  over  the  ship's  side,  and 
form  it  into  rafts,  and  the  charterer  was 
to  send  tuffS  and  take  the  rafts  away. 
During  £e  unloading  bad  weather 
came  on,  and,  though  the  ship  did  not 
leave  her  anchorage,  the  rafts  could  not 
be  formed,  and  the  charterer  therefore 
could  not  do  his  part  in  taking  the 
timber  away.  The  oad  weather  caused 
a  delay  of  four  days  in  discharging  the 
ship.  An  action  having  been  brought 
by  the  shipowner  against  the  charterer 
for  the  four  days  demurrage : 

Hdd,  that,  where  a. given  number  of 
days  is  allowed  to  the  charterer  for 
unloading,  a  contract  is  implied  on  his 
part  that,  from  the  time  when  the  ship 
Is  at  the  usual  place  of  dischanre,  he 
will  take  the  nsk  of  any  ordinary 
vicissitudes  which  may  occur  to  pre- 
vent his  releasing  the  ship  at  the  ex- 
piration of  the  lay  days ;  and  the  de- 
fendant, therefore,  was  liable  for  the 
four  days  demurrage.     THUm  y.  BiferB, 

808 

See  AniORALTT,  584. 
Chabtkrfabtt,  827. 


DEVISR 
See  Inooxs. 

DIRECTORS. 

1.  Three  directors  of  a  company  advanced 
money  to  the  company  aod  took  as  se- 
curity a  debenture,  giving  a  eenend 
charge  on  the  undertaking,  llie  de- 
benture was  refldstered,  but  the  register 
contained  no  description  of  any  prop- 
erty as  charged : 

HM,  that  the  debenture  was  not 
valid  as  against  the  creditors  of  the 
company.  Matter  of  NaHve  Iron  Ore 
Co,  779,  781  note. 


DISCOVERT. 
See  JuuBDionoN,  794,  801  note, 

DISEASED  ANIMALa 
See  Andiau,  441,  446  mte, 

DISQUALIFICATION. 
See  JuDGX,  264. 


DIVORCE 

1.  By  a  marriagpe  settlement  property,  in 
which  the  wife  and  her  father  were 
jointly  interested,  was  settled  upon 
trust  for  the  wife  during  the  joint 
lives  of  herself  and  her  husband,  and, 
after  her  decease,  for  him  for  his  life, 
and  then  upon  trusts  for  the  children 
of  the  marriage  (of  whom  there  were 
none  living),  and  in  default  of  children, 
for  the  wife  absolutely  if  she  should 
survive,  but  if  she  should  die  in  the 
husband's  lifetime,  then  as  she  should 
by  will  appoint,  and  in  de&ult  of  ap- 
pointment, for  her  father.  The  mar- 
riage was  dissolved  on  the  petition  of 
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the  wife.  In  a  Boit  by  the  wife  claim- 
iog  to  be  absolutely  entitled  to  the  trast 
fund: 

Held^  that  the  husband's  rights  were 
not  forfeited  by  the  dissolution  of  the 
marriage,  and  that  the  bill  must  be  dis- 
missed with  costs.  J^txfferald  v.  Chap- 
ttian,  684 


2.  By  a  marriage  settlement  the  wife's 
property  was  settled  upon  trust  for  her 
tor  life,  and  after  her  decease,  as  to  one 
moiety,  in  trust  as  nhh  should  appoint, 
and,  m  default  of  appointment,  as  to 
real  estate  for  her  heirs,  and  as  to  per- 
sonalty for  her  next  of  kin;  and  as  to 
the  other  moiety,  in  trust  for  the  hus- 
band absolutely.  The  wife  obtained  an 
absolute  decree  for  dissolution  of  the 
marriage,  and  afterwards  filed  a  biU 
to  have  the  settled  property  transferred 
to  her: 

Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  hus- 
band's rights  under  the  settlement  were 
not  forfeited  by  the  dissolution  of  the 
marriage,  and  that  the  bill  must  be 
dismissed.    Burton  y.  Biurgwn, 

769, 771  no<0. 


DURESS. 

1.  The  agent  of  the  respondent  while  in 
custody  upon  a  charge  of  stealing  tim- 
ber, and  in  order  to  get  rid  m  that 
charge,  made  an  agreement  to  pur- 
chase the  said  timber  from  the  appel- 
lant on  behalf  of  his  principal  at  a 
price  considerably  beyond  its  value : 

Hdd,  that  the  respondent  might  re- 
pudiate the  agreement,  as  having  been 
made  by  his  agent  without  auUiority 
and  when  under  duress;  and  was  en- 
titled to  recover  as  damages  certain 
moneys  paid,  and  the  value  of  certain 
elephants  delivered  thereunder,  lees  the 
value  of  the  appellant's  timber,  of 
which  the  respondent  obtained  or 
might  have  obtained  possession. 

2.  SembU^  although  by  the  law  of  Eng- 
land if  a  man  is  under  lawful  imprison- 
ment for  a  civil  debt,  an  agreement 
which  he  makes  while  subject  to  that 
constraint  is  not  by  reason  of  lus  being 
so  subject  to  it  capable  of  being 
avoided,  provided  that  it  is  not  uncon- 
scionable ;  yet  imprisonment  in  a  coun- 
try where  there  is  no  settled  system  of 


law  or  procedure,  and  where  the  jud^ 
is  invested  with  arbitrary  powers  ia 
duress  which  will  avoid  a  contract  made 
under  such  circumstances.  AU  ▼. 
Byaw,  206,  216  \ 


E. 


EASEMEirr. 

Set  CovENAMTs,  690,  698  note. 
Support,  800. 


EJECTMENT. 

See  Landlord  ajtd  Tenant,  454«  466, 
481  noU. 


EMINENT  DOMAIN. 

See  MnvioiPAL  Corporation,  47,  78 
Patent,  417. 


EQUITY. 

See  Landlord  and  Tenant,  466,  481  note. 
Lunatic,  710. 


ESTOPPEL. 
See  Trdbt  and  Trustees,  1. 

EVICTION 
See  Landlord  and  Tenant,  487. 

EVIDENCE. 
See  Foreign  Law,  690,  691  note. 
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EX  POST  FACTO. 
See  BuiLDiNa  Sogieties,  609,  618  note. 

EXCAVATION. 
8ee  Support,  874,  882  note, 

EXCISE. 
See  CsDONAL  Law,  884. 

EXECUTORY  BEVISE. 
See  Wills,  825. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Sect  29  of  22  <fc  28  Vict  c.  86  is  not 
confined  to  cUdms  of  eredUort  of  the 
testator  or  intestate,  but  applies  also  to 
persons  having  cliums  as  next  of  kin, 

2.  It  also  affords  protection  to  the  sure- 
ties in  an  administration  bond,  where 
the  administrator,  before  distributing 

•the  assets  of  the  intestate,  has  pursued 
the  course  pointed  out  by  that  section. 

8.  A  notice  addressed  to  "  creditors  and 
other  persons  having  claims  or  de- 
mands against  or  upon  the  estate  of 
the  intestate,"  requiring  them  to  send 
In  particulars  of  their  claims  or  de- 

•  mands  upon  the  estate  to  the  admin- 
btrator,  or  that,  in  default  thereof,  he 
wiU,  at  ^e  expiration  of  the  time  men- 
tioned in  the  notice,  proceed  to  admin- 
ister the  assets  of  the  deceased,  having 
regard  only  to  the  claims  and  demancb 
of  which  he  should  then  have  had  no 
Uce: 

Sdd,  a  sufficient  notice  under  the 
statute  to  a  person  having  a  claim  as 
next  of  km, 

4.  A.,  the  daughter  of  the  intestate,  left 
her  home  at  an  early  ag^  (in  1857), 

16  Eno.  Rep.  Ill 


changed  her  name,  and,  without  notice 
to  any  of  her  relatives,  went  to  America. 
In  1871  she  returned  to  England  and 
endeavored  to  find  her  mother;  but, 
the  mother  havine  changed  her  resi- 
dence and  married  af  ain,  she  was  un- 
able to  find  her.  She  again  came  to 
England  in  1874,  when  she  found  that 
her  mother  was  dead.  In  the  mean- 
time a  sister  of  her  mother  had  obtained 
letters  of  administration,  and,  after  ad- 
vertising in  the  London  Gazette  and  in 
the  Times  and  another  London  news- 
paper, in  the  terms  of  b.  29  of  22  &  28 
Vict.  c.  86,  for  "  creditors  and  other 
persons  having  claims  or  demands 
against  or  upon  the  estate  of  the  de- 
ceased," distributed  the  assets  amongst 
the  brother  and  two  sisters  (herself  be- 
ing one)  of  the  deceased,  being  ignor- 
ant that  the  daughter.  A.,  was  stiU  liv- 


i^. 


[n  an  action  by  A.  (who  had  pro- 
cured the  revocation  of  the  letters  of 
administration  granted  to  her  aunt,  and 
a  fresh  grant  to  herself,  and  an  assign- 
ment of  the  administration  bond) 
against  the  sureties : 

Heldf  that,  the  notice  being  good  in 
form,  and  the  publication  all  that  could 
reasonably  be  required  under  the  cir- 
cumstances, the  29th  section  of  22  dk  28 
Vict,  a  85  afforded  a  good  defence. 
NevaUm  v.  Sherry,  515,  527  notiB, 

See  TbsbpasS)  629,  688  fiote 


P. 

FACTOR. 
See  LxKN,  661,  740. 

FISHERY. 
See  Toll,  112. 


FORCIBLE  ENTRY  AND 
DETAINER. 

See  Assault  akd  Battery,  74,  86  note. 
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FOREIGN  LAW. 

1.  The  evidence  of  a  person  whose  only 
knowledge  of  the  laws  of  a  foreign 
country  is  derived  from  having  studied 
them  cannot  be  received  in  proof  of 
the  operation  or  effect  of  such  laws. 
Ooodi  ofBoneUi.  590,  591  w>U, 

See  Lex  Loci,  594,  602  note. 


FORFEITURE. 

See  Lakdlobd  A2a>  Tenant,  454,  466, 
481  note. 


FORMER  SUIT. 
See  Sbttlbment,  802. 

FRAUD. 

1.  A  trader,  doing  business  to  the  amount 
of  £100,000  per  annum,  executed  two 
voluntary  settlements  in  favor  of  his 
wife,  the  first  being  two  ^ears  and  the 
second  one  year  before  his  death.  By 
the  first  he  settled  two  policies  of 
assurance,  each  for  £1,000;  by  the 
second  he  settled  his  furniture,  worth 
about  £1,000.  An  inquiry  into  the 
state  of  his  affairs  having  been  directed, 
it  was  found  that  at  the  date  of  the  first 
settlement  his  debts  would  have  ex- 
ceeded his  assets  by  £1,298,  and  at  the 
date  of  his  second  settlement  his  debts 
were  £10,726  over  his  assets.  A  bill 
was  filed  by  a  creditor,  whose  debt  was 
contracted  after  the  first  but  before 
the  second  settlement,  to  set  aside  both 
deeds.  No  debt  was  proved  to  exist 
which  had  been  contracted  at  the  date 
of  the  first  settlement: 

H^,  that  as  the  settlor's  debts  ex- 
ceeded his  assets  when  both  deeds  were 
executed,  he  was  then  insolvent,  and 
the  deeds  must  be  declared  fraudulent 
and  void  as  against  the*  plaintiff  and 
his  other  creditors.  Taylor  v.  Coenen, 
666  671  fu>U, 

See  Animals,  441,  446  note. 
Bankruptcy,  781. 
Directors,  779,  781  note. 
Illegal  Agreement,  348,  857  note. 
Title,  892,  406  note. 


FRAUDULENT  TRANSFER 
See  Fraud,  666,  671  note. 


FRAUDS,  STATUTE  OF 

1.  The  plaintiff,  in  a  letter,  proposed  to 
take  a  lease  of  the  defendant's  house 
for  a  term  of  years,  if  the  defendant 
would  carry  out  certain  alterations. 
A  correspondence  and  interviews  fol- 
lowed, and  it  was  ultimatelv  agreed 
that  the  alterations  should  be  made, 
the  plaintiff  to  pay  £75  towards  them. 
The  plaintiff  wished  to  have  the  draw- 
ing room  painted  in  a  particular  way, 
and  the  defendant  consented  that  ih» 
plaintiff  should  send  in  his  own  work- 
men to  paint  ft,  which  he  accordingly 
did,  and  also  laid  down  gas  pipes,  ^c, 
with  the  defendant's  consent  Ulti- 
mately the  plaintiff  was  prevented  from 
taking  possession  of  the  house  owing 
to  the  default  of  the  defendant  in  car- 
rpng  out  the  alterations  to  be  per- 
formed by  him,  and  brought  an  action 
for  breach  of  the  agreement,  with  the 
common  counts  for  work  done,  Ac 
The  correspondence  disclosed  no  agree- 
ment sufficient  to  eaUsfy  the  Statute 
of  Frauds: 

Hdd,  thaf  the  plaintiff  could,  umder 
the  j5omm9n  counts,   recover  for  the 
value  of  the  work  done. by  the  defen- 
dant's consent.      Puttrook    v.   Lowes. 
840,  346  note. 

2.  When  party  refusing  to  perform  can- 
not recover  what  haa  paid,  and  when 
party  ready  to  perform  may. 

846  note. 


FREIGHT. 

• 

.  Freight  was  payable  by  the  terms  of  a 
charterparty  upon  delivery  of  cargo  at 
the  port  of  destination.  The  ship 
meeting  with  sea  damage  from  heavy 
weather,  the  captain  at  an  intermediate 
port  justifiably  sold  part  of  the  cargo 
shipped  by  the  charterer,  to  raise  funds 
for  the  necessary  repairs.  The  cargo 
sold  fetched  more  than  it  would  have 
done  if  carried  to  the  port  of  destina- 
tion. The  ship,  having  completed  her 
repairs,  proceeded  to  the  port  of  des- 
tination with    the    remainder  of  the 
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cargo.  A  general  average  statement 
was  afterwards  made  up,  under  which 
the  charterer  received  from  the  ship- 
owner the  amount  realized  by  the  car^o 
sold  at  the  intermediate  port.  The 
shipowner  claimed  from  the  charterer 
freight  pro  rcUa  i^neris  on  the  cargo  so 

Hddf  that  he  was  not  entitled  to  such 
freight    Hopper  y.  Bwmen,  .  482 

See'  AsiinKAisTY,  405. 


FUND. 
Bee  Trust  and  TbustkeSi  1. 

Ot. 

GAMBLING. 
^Wagsbs,  282. 

GENERAL  AVERAGE. 
See  Admualtt,  405. 


GIFT. 

.  In  detinue  by  an  administratrix  for  a 
policy  of  insurance,  the  evidence  was 
that  the  intjestate  had  given  the  policy 
to  the  defendant.  No  assignment  was 
executed,  but  the  defendant  retained 
the  policy,  and  had  possession  of  it  at 
the  time  of  the  intestate's  death : 

Heldf  affirming  the  jud&:ment  of  the 
Exchequer,  that  the  action  was  not 
maintainable,  for  though  there  had  been 
no  assignment  of  the  policy  and  the 
right  to  the  money  secured  by  it  might 
not  be  affected,  the  right  to  the  docu- 
ment itself  passed  by  the  gift  to  the 
defendant    Bummem  y.  Hare,        581 


GOVERNMENT. 
See  Pateot,  417. 


GUARANTY. 

1.  Where  a  surety  gives  a   continuing 
guarantee  limited  in  amount  to  secure 


the  floating  balance  which  may  from 
time  to  time  be  due  from  the  principal 
to  the  creditor,  the  guarantee  is,  as  be- 
tween the  surety  and  the  creditor,  to  be 
construed  {prima  facie  at  least)  as  ap- 
plicable to  a  part  only  of  the  debt  co- 
extensive with  the  amount  of  the 
guarantee.  But  a  guarantee  limited  in 
amount  for  a  debt  ah'eady  ascertained 
which  exceeds  thaL  limit  is  not  prima 
facie  to  be  construed  as  a  security  for 
part  of  the  debt  only.  It  is  a  question 
of  construction  on  wliich  the  court  is  to 
say  whether  the  intention  was  to  g^r- 
antee  the  whole  debt  with  a  limitation 
on  the  liability  of  the  surety,  or  to 
guarantee  a  part  of  the  debt  only. 

\.  A  debtor  and  his  surety  executed  a 
joint  and  several  bond  for  £14,000  con- 
ditioned for  avoidance  if  they  of  either 
of  them  should,  in  satisfaction  of  a  debt 
of  £7,000  then  due  from  the  debtor  to 
the  obligee,  pay  the  £7,000,  with  a 
proviso  that  the  surety  should  not  bo 
Uable  under  the  bond  ior  a  sum  or  sums 
exceeding  altogether  in  debt  or  dam- 
ages £1,»00.  The  debtor  having  paid 
£1,000,  part  of  the  debt,  and  then  iiled 
a  petition  for  liquidation,  the  obligee 
proved  for  and  received  a  dividend  of 
9«.  %d,  in  the  pound  on  £6,000  under 
the  liquidation.  After  deducting  from 
the  £7,000  the  £1,000  and  the  dividend, 
there  remained  more  than  £1,800  due. 
The  obligee  having  brought  an  action 
on  the  bond  against  the  surety  to  re- 
cover £1,300,  the  surety  contended  that 
he*  was  entitled  to  deduct  from  the 
£1,800  a  ratable  proportion  of  the  divi- 
dend, viz.,  9«.  2d.  in  the  pound  on 
£1,800,  and  was  only  liable  for  the 
balance : 

Held  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that  the  intention 
of  the  bond  was  that  Uie  surety  should 
guarantee  the  whole  £7,000,  though 
his  liability  was  limited  to  £1 ,800 ;  that 
he  was,  therefore,  not  entitled  to  de- 
duct a  ratable  proportion  of  the  divi- 
dend, but  was  liable  for  the  whole. 
£1,800.    Mie  y.  Emmanud,  569 


H. 

HEia 

See  Wills,  656,  680. 
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HIGHWAYS. 

1.  Defendant  became  the  lessee  and  oc- 
cupier of  a  house,  from  the  front  of 
which  a  heavy  himp  projected  several 
feet  over  the  public  foot-pavement 
As  plaintiff  was  walking  along,  in  No- 
vember, the  lamp  fell  on  her  and  in- 
jured her.  It  appeared  in  evidence 
that  in  the  previous  August  defendant 
employed  an  ezperiencedgas fitter,  C, 
to  put  this  lamp,  Ac,  in  repair.  At 
the  time  of  the  accident  a  person  em- 
ployed by' defendant  was  blowing  the 
water  out  of  the  gas-pipes  of  the  Tamp, 
and  in  doing  this  a  ladder  was  raised 
a^inst  the  lamp-iron  or  bracket  from 
which  the  lamp  hung,  and  on  the  man 
mounting  the  ladder,  owing  to  the 
wind  ana  wet,  the  ladder  slipped,  and 
he,  to  save  himself,  clung  to  the  lamp- 
iron,  and  the  shaking  caused  the  lamp 
to  fall.  On  examination  it  turned  out 
that  the  fastening  by  which  the  lamp 
was  attached  to  the  lamp-iron  was  in 
a  decayed  state.  The  jury  found  that 
there  had  been  negligence  on  the  part 
of  C,  but  no  negligence  on  the  part  of 
defendant  personally;  that  the  lamp 
was  out  of  repair  through  general  de- 
cay, but  not  to  the  knowledge  of  defen- 
dant ;  that  the  immediate  cause  of  the 
fall  of  the  lamp  was  the  slipping  of  the 
ladder ;  but  that,  if  the  lamp  had  been 
in  good  repair,  the  slipping  of  the  lad- 
der would  not  have  caused  it  to  fall : 

Udd,  that  the  plaintiff  was  entitled 
to  the  verdict  By  Lush  and  Quain, 
JJ.,  on  the  CTOund,  that  if  a  person 
maintains  a  lamp  projecting  over  the 
highway  for  his  own  purposes  it  is  his 
duty  to  maintain  it  so  as  not  to  be  dan- 
gerous to  passengers ;  and  if  it  causes* 
injury  owing  to  want  of  repair,  it  is 
no  answer  on  his  part  that  he  had 
employed  a  competent  person  to  repair 
it  By  Blackburn,  J.,  on  the  ground 
that,  under  the  circumstances  of  the 
case,  it  was  shown  that  defendant  knew 
that  the  lamp  wanted  repair  in  August, 
and  it  was  his  duty,  therefore,  to  put 
it  in  reasonable  repair,  and  the  person 
ho  employed  having  failed  to  do  so,  de- 
fendant was  liable  lor  the  consequences 
of  the  breach  of  duty.  Tarry  v.  Ash- 
ion,  367,  873  »M>te. 

See  Municipal  Coepoeation, 
47,  73  note. 


HUSBAND  AND  WIFE. 

1.  When  divorce  does  not  forf^t  hus- 
band's rights  under  a  marriage  settle- 
ment   FitMgerald  v.  Chtyaman.        634 

See  Ceiminai.  Law,  226,  282  note. 
DivoECE,  769,  771  fSie. 
Feauo,  666,  671  note. 
Lien,  768. 


ILLEGAL  AGREEMENT. 

1.  The  plaintiff,  being  in  embarrassed 
circumstances,  in  pursuance,  of  an 
agreement  between  him  and  A.,  made 
over  all  his  stock-in-trade  to  A.,  and 
fictitious  bills  of  exchange  were  given 
by  A.  in  plaintiff's  favor.  Possession 
of  the  goods  was  given  to  A.,  together 
with  an  inventory,  but  no  bill  of  sale 
was  executed  by  plaintiff.  The  object 
of  the  transaction  was  to  prevent  plain- 
tiff's creditors  getting  hold  of  the 
goods,  and  so  bemg  paid  in  fulL  De- 
fendant was  a  cremtor  for  £100,  and 
was  cognizant  of  what  was  concocted 
between  plaintiff  and  A.  Aker  A.  had 
removed  the  goods  from  plaintiff's 
premises,  two  meetings  of  plaintiff's 
creditors  were  held,  but  no  compromise 
was  effected  with  the  creditors.  Soma 
months  afterwards  A.  executed  a  bill  of 
sale  of  the  goods  to  defendant,  for  the 
alleged  purpose  of  securing  the  debt 
due  from  plaintiff  to  defendant  but 
plaintiff  was  no  party  to  the  bill  of 
sale,  nor  did  he  sanction  or  know  of 
it.  Plaintiff  having  demanded  the 
g^oods  from  A,  and  defendant  brought 
an  action  against  defendant  for  the  de- 
tention : 

Held,  by  the  Queen's  Bench  and 
Court  of  Appeal,  that,  the  fraudulent 
purpose  not  having  been  carried  out, 
plaintiff  was  not  relying  on  the  illegal 
transaction,  but  was  entitied  to  repudi- 
ate it,  and  recover  his  goods  from  A., 
and  defendant  had  no  letter  title  than 
A.,  as  he  knew  how  A.  had  become 
possessed  of  the  goods.  Ta^fior  v. 
Bowers,  848,  867  ndte. 

2.  Declaration  for  breach  of  an  agree- 
ment, whereby,  in  consideration  that 
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the  plaintiff  would  assign  all  his  estate 
to  the  defendants,  two  of  his  creditors, 
as  trustees  for  the  eqaal  benefit  of  all 
his  creditors,  and  would  disclose  to 
the  defendants  all  his  estate,  the  defen- 
dants promised,  upon  the  realization  of 
his  estate,  to  return  and  pay  to  the 
plaintiff  £60 : 

Hddy  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  b^, 
inasmuch  as  the  agreement  therein  set 
forth,  be;^ng  made  without  the  consent 
of  the  creditors,  was  illegal  as  a  fraud 
on  their  rights.    Blacklock  v.  Dobie. 

527 

See  Duress,  206,  215  note. 


ILLEGAL  RESTRAINT  OF  VLKBr- 
RLAGE. 

Bee  Wills,  886,  840  note. 


ILLEGITIMATE  .CHILDREN. 

1.  Testator  bequeathed  residuary  per- 
sonal estate,  after  the  death  of  his  wife, 
to  "  all  and  every  my  daughters,  in 
equal  shares,  who  shall  attain  the  age 
of  twenty-one  years,  or  marry." 

At  his  death  he  had  no  legitimate 
chUd: 

Hdd^  that  evidence  as  to  the  sur- 
rounding circumstances  was  admis- 
sible. 

2.  It  was  found  that  at  the  date  of  the 
will,  which  was  made  some  two  years 
before  the  testator's  death,  he  had  been 
married  about  two  years.  Prior  to 
the  marriage  his  wife  had  had  three 
children,  daughters,  who  were  now  liv- 
ing. All  were  minors  at  the  testator's 
death ;  and  they  had  always  been  ac- 
Imowledged  by  the  testator,  and  treated 
by  him,  as  his  children : 

Held,  that  the  three  daughters  were 
entitled  under  the  above  bequest 
Laker  v.  Hordem.  672 


INCOME.   . 

1.    Ante-naptial    articles    were    signed 
which  providjed  for  the  wife's  personal 


estate  being  vested  in  trustees,  "  the 
trusts  of  the  income  being  for  the  bene- 
fit of  the  said  [husband  and  wife]  dur- 
ing their  livca,  and  the  trusts  of  the 
capital  being  for  and  amongst  the 
children  according  to  the  appointment 
of  the  said  [husband  and  wife],  or  the 
survivor  of  them ;  and  in  default  of  ap- 
pointment, to  the  children  equally; 
and  in  the  event  of  there  being  no  chil- 
dren, and  of  the  said  [husband]  being 
the  survivor,  the  trust  property  to  be 
at  his  absolute  disposal."  After  the 
marriage  a  settlement  was  executed 
which  limited  the  income  to  the  hus- 
band and  wife  during  their  joint  lives, 
and  to  the  survivor  of  them  during  his 
or  her  life,  and  then  gave  the  capital  to 
the  children  absolutely^  as  tenants  in 
common;  but  if  there  was  no  child, 
and  the  husband  survived  the  wife, 
then  to  the  husband.  There  was  only 
one  child  of  the  marriage,  and  he  died 
at  the  age  of  six  months,  in  the  life- 
time of  the  parents.  The  husband 
<Ued  in  the  lifetime  of  the  wife : 

Held  (affirming  the  decision  of  Ba- 
con, Y.C.),  that  the  capital  of  the  fund 
and  the  arrears  of  income  at  the  death 
of  the  husband  belonged  to  the  wife, 
for  that  the  court  would  have  carried 
the  articles  into  effect  by  giving  the 
wife  the  first  life  estate  to  her  separate 
use,  and  by  making  the  shares  of  sons 
contingent  on  their  attaining  twenty- 
one,  and  of  daughters  on  their  attaining 
twenty-one  or  marrying,  or  by  insert- 
ing clauses  of  survivorship  and  accruer 
on  the  death  of  sons  under  twenty-one 
and  of  daughters  under  that  age  and 
unmarried,  so  that  the  husband  would 
have  had  no  title  as  next  of  kin  of  his 
deceased  infant  child,  and  that  the  set- 
tlement must  be  rectified  accordingly. 
Cogan  v.  Duffidd.  700 

See  Pbinoipal  of  Estate,  644. 


INJUNCTION. 

See  Covenants,  690,  698  note. 
Trade  Mark,  827. 


INSURANCE. 

1.  When  commission  *of  agent  on  prem- 
ises cease.  228  fwte. 


/ 
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INSURANCE,  FIRE. 
See  Insubanok,  MARnnt,  139. 

INSURANCE,  MARINE. 

1.  A  time  policy  against  fire  was  effected 
-  on  a  steamship.    Tiie  policy  described 

it  80  then  "lying  in  the  Victoria 
Docks,"  but  gave  it "  liberty  to  go  into 
dry  dock,  and  light  the  boiler  fires 
once  or  twice  during  the  currency  of 
this  policy."  The  only  dry  dock  into 
whicn  the  ship  could  go  was  Lungley's 
Dock,  at  some  distance  up  the  river. 
To  go  there  it  was  necessary  to  re- 
move the  paddle-wheels;  they  were 
removed  in  the  Victoria  Docks,  and  the 
ship  was  then  towed  up  to  Lungley's 
Dock.  The  necessary  repairs  there 
having  been  completed,  the  ship  was 
brought  out  and  moored  in  the  river, 
preparatory  to  replacing  the  paddle- 
wheels.  This  operation  could  have 
been  perfectly  performed  in  the  Vic- 
toria Docks,  but  it  was  found  that  in 
such  case  it  was  customary,  as  the 
more  economical  course,  to  replace 
the  paddle- wheels  while  the  ship  lay 
in  the  river.  Before  the  wheels  had 
been  replaced  the  ship  was  burnt : 

Held^  that  the  policy  covered  the 
ship  while  in  the  Victoria  Docks,  and 
while  passing  from  them  to  the  dry 
dock,  and  while  directly  returning 
from  the  dry  dock  to  the  Victoria 
Docks;  but  did  not  cover  the  vessel 
while  moored  in  the  river  for  a  col- 
lateral purpose. 

2.  Per  Lord  Chelmsford  :  An  insurance 
against  fire  necessarily  has  regard  to 
the  locality  of  the  subject  insured. 

3.  Per  Lord  O'^agan  :  To  construe  the 
policy  as  allowing  the  vessel  to  remain 
in  the  river  while  the  paddle-wheels 
were  replaced,  would  be  to  add  a  new 
condition  to  the  policy,  which  could 
not  be  done.  Pearson  v.  Commercial, 
etc.  139 

4.  In  an  action  on  a  time  policy  on  ship, 
the  defendant  pleaded,  3dly,  that  the 
ship  was  not  lost  by  the  perils  insured 
against;  6thly,  that  after  the  making 
of  the  policy  the  plaintiff,  knowing  she 
was  unseaworthy,  wrongfully  sent  the 
ship  to  sea  in  such  unseaworthy  con- 


dition, and  the  loss  was  occasioned  by 
the  unseaworthiness  and  not  otherwise. 

At  the  trial  it  was  proved  that  in 
January,  1872,  the  plaintiff,  the  owner 
of  a  steamship,  cfl^cted  an  insurance 
on  it  with  the  defendant  for  twelve 
months ;  the  policy,  though  for  twelve 
months,  was  on  a  voyage  policy  form ; 
the  perils  insured  against  were,  inter 
alia,  of  the  seas.  At  the  time  the 
policy  was  effected  tlie  ship  was  on  the 
plaintiff's  own  premises  )n  London 
undergoing  repairs.  She  sailed  on 
the  3d  of  February  for  Gothenburg, 
and  arrived  there  on  the  7th  of  Febru- 
ary ;  she  leaked  on  her  voyage  more 
than  could  be  accounted  for  oy  the 
weather  she  met  with.  She  sailed  fur 
London  on  the  11th  of  February  and 
met  with  bad  weather ;  she  leaked  very 
much,  became  waterlogged,  and  did 
not  readily  answer  to  her  helm ;  owing 
to  this  and  to  the  thickness  of  the 
weather,  she  was  stranded  on  the  Eng- 
lish coast  on  the  15th  of  February,  and 
became  a  total  loss. 

In  answer  to  questions  by  the  judge 
the  jury  could  not  agree  whether  the 
ship  was  unseaworthy  when  she  sailed 
from  London;,  but  they  found  that, 
if  she  were,  the  plaintiff  did  not  know 
of  it ;  and  they  could  not  agree  whether 
the  unseaworthiness  was  the  cause  of 
the  loss. 

On  these  findings,  the  verdict  hav- 
ing been  entered  for  the  plaintiff,  a 
rme  was  obtained  for  a  new  trial  on 
the  ground  that  the  findings  did  not 
warrant  a  verdict  for  the  plaintiff : 

Held,  in  the  Court  of  Queen's  Bench, 
by  Blackburn  and  Quain,  JJ.,  that  the 
rule  ought  to  be  discharged,  on  the 
ground  that,  assuming  the  ship  to  have 
been  unseaworthy  when  she  sailed 
from  London,  and  that  she  was  lost  by 
perils  insured  against  owing  to  the  un- 
seaworthiness, yet  as  the  plaintiff  did 
not  know  of  the  miseaworthiness  he 
was  entitled  to  recover. 

5.  Heldy  in  the  Exchequer  Chamber, 

By  Cleasby  and  PoUock,  h^.,  that, 
on  the  same  assumptions,  tlie  rule 
ought  to  be  absolute  for  a  new  trial, 
on  the  ground  that,  where  the  sliip,  ad 
in  this  case,  is  in  the  hands  of  the  own- 
ers, and  is  intended  for  a  voyage,  and 
a  time  policy  is  made,  the  assured  is 
under  an  obligation  to  have  the  veslel 
seaworthy  at  the  commencement  of 
the  voyage ;  and  if  she  be  not  seawor- 
thy he  cannot  recover. 


INDEX. 


887 


By  Brett,  J.,  and  Amphlett,  B.,  that 
there  is  no  warranty  or  condition  of 
Beaworthiness  in  any  time  policy ;  and 
as  the  caiua  proxima  of  the  loss  was  a 
sea  peril,  the  verdict  was  right  on  the 
dd  issue ;  and  as  the  plaintitf  did  not 
know  of  the  anseaworthiness  the  ver- 
dict ought  to  stand  on  the  6th  issue 
also. 

By  Lord  Coleridge,  C.J.,  and  Grove, 
J.,  that,  assuming  there  is  no  war- 
ranty of  seaworthiness  in  a  time  policy, 
the  rul^  ought  to  be  absolute,  in  order 
that  a  jury  might  ascertain  which  was 
the  e&cient  predominating  cause  of 
the  loss,  perils  of  the  seas  or  unsea- 
worthiness, which  was  the  issue  raised 
by  the  3d  and  6th  pleas. 

Heldj  also,  by  Iiord  Ck)leridge,  C.J., 
that  there  is  a  warranty  of  seaworthi- 
ness in  such  a  time  policy  as  the 
present.     Dudgeon  v.  FemSroie,       2S8 

6.  The  risk  on  a  vessel  under  a  policy  of 
insurance  to  a  place  generally,  without 
any  provision  as  to  her  safety  there, 
continues  until  she  is  anchored  at  her 
port  of  destination,  in  the  usual  place 
for  discharge  of  her  cargo. 

By  a  memorandum  indorsed  on  a 
policy  made  by  way  of  reinsurance  on 
a  vessel  from  Liverpool  to  Baltimore 
and  United  Kingdom,  ther  vessel,  in 
consideration  of  an  additional  pre- 
mium, was  to  be  at  liberty  to  go  to 
Antwerp.  On  leaving  Baltimore  she 
went  direct  to  Antwerp,  where  she 
arrived  the  day  before  the  memoran- 
dum was  made.  Two  days  after,  while 
in  the  outer  dock,  on  her  way  into  the 
inner  dock,  the  usual  place  of  dischai^, 
she  was  ordered  to  JLeith,  on  her  way 
to  which  place  she  was  lost.  In  an  ac- 
tion on  tne  policy  or  for  a  return  of 
the  additional  premium : 

^0^,-that  the  memorandum  did  not 
g^ve  liberty  to  touch  or  call  at  Ant- 
werp, and  so  did  not  permit  the  vessel 
to  go  to  Antwerp,  and  thence  to  Eng- 
land ;  and  that,  as  the  vessel  had  not, 
when  the  memorandum  was  made, 
reached  the  usual  place  of  discharge, 
the  voyage  was  not  then  at  an  end,  and 
tlie  additional  premium  could  not  be 
recovered  back.     tSione  v.  Marine,  etc. 

538 

7.  A  ship  insured  '*  at  and  from  the  port 
of  Pomaron  to  Newcastle-on-Tyne,  and 
for  fifteen  days  whilst  there  after 
arrival,"  arrived  safply  at  Newcastle 
on  the  4th   uf  DecfUiber,  and  on  the 


13th  completed  the  discharge  of  her 
inward  cargo  within  the  port  of  New- 
castle. Having  been  chartered  to  load 
in  the  river  Tyne  a  cargo  of  coals  for 
delivery  at  Gioraltar,  and  having  re- 
ceive4  on  board  two  keels  of  the  same 
as  a  stiffening,  the  ship  was  moved  on 
the  15  th  of  December  to  a  loading  place 
on  the  Tyne,  within  the  port  of  New- 
castle, there  to  complete  her  loading. 
Whilst  moored  there,  she  was,  on  the 
l6th,  injured  in  a  storm.  The  stamp 
on  the  policy  was  sufficient  to  cover 
both  a  voyage  and  a  time  policy.  The 
policy  did  not  contain  the  usual  twenty- 
four  hours'  clause : 

Held,  reversing  the  judgment  of  the 
Exchequer  Division,  that  the  policy 
must  be  construed  as  a  voyage  policy 
with  a  time  policy  engrafted  upon  it, 
and  that  altnoueh  the  voyage  was 
terminated,  and  tne  inward  car&'o  dis- 
charged, the  underwriters  were  liable. 
Gamblet  v.  Ocean,  etc,  566 


INTEREST. 

1.  When  goes  to  heur  and  not  to  legatee. 
Wade^  Gety  v.  Handley,  680 

2.  Tenant  of  life  estate  bound  to  keep 
down.    Matter  of  Ledi^t  SetOenunt 

722,  728  note. 

See  Inoomb. 

PUNCIPAL  or  ESTATS. 


JOINT  DEBTORS. 
See  PAKTNERaHir,  628. 

JUDGE,  DISQUALIFICATION. 

1.  H.,  the  owner  of  a  farm  in  the  parish 
of  Edmonton,  bounded  by  the  river 
Lee,  entered  into  an  agreement  with 
the  Enfield  Local  Board  of  Health, 
under  which  H.  received  the  sewage  of 
the  Enfield  district,  and  disposed  of  it 
over  his  fnrm.  Af^er  a  fpw  months 
diHagrfcmenta  arose,  and  tlie   Knticld 
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Board  took  legal  proceedingB  against 
H.  to  enforce  the  agreement.  While 
these  were  still  pending,  H.,  after 
notice  given  to  the  board,  diverted 
the  sewage  from  his  farm  throngh  a 
pipe  into  the  old  open  channel  or  water- 
course in  the  parish  of  Edmonton, 
through  which  the  sewage  had  been 
used  to  flow  into  the  river  Lee.  On 
this  the  Edmonton  Local  Board  of 
Health  threatened  proceedings  against 
the  Enfield  Board  for  the  nuisance; 
and  the  Lee  Conservancy  took  out  sum- 
monses under  their  act  against  H.  for 
having  opened  the  pipe  into  the  chan- 
nel, Ac,  and  for  continuing  the  use  of 
it  On  the  summonses  coming  on  for 
hearing,  M.,  who  was  the  chairman  of 
the  Enfield  Local  Board,  and  had 
taken  an  active  part  in  its  proceed- 
ings, sat  with  three  other  justices  on 
the  bench.  H.  objected  to  M.  sitting 
as  a  justice,  but  he  remained ;  and  H. 
was  convicted  in  penalties.  A  rule  for 
a  certiorari  was  then  obtained  for  the 
purpose  of  quashing  the  convictions  on 
the  ground  that  M.  was  an  interested 
justice.  On  showing  cause  M.  made 
affidavit  that,  though  he  sat  on  the 
bench,  he  took  no  part  until  the  other 
justices  had  imanimously  determined 
to  convict  H.,  when  he,  M.,  proposed  a 
mitigation  of  the  penalties,  and  that  he 
did  not  sign  the  convictions : 

Hdd,  iSaX  M.  had  such  an  interest  as 
might  give  him  a  real  bias  in  the  mat- 
ter; consequently  he  ought  not  to 
have  sat  as  a  justice,  and  it  was  im- 
material what  part  he  really  took  in 
the  matter;  and  the  court  made  the 
rule  absolute  with  costs  against  M. 
Begina  v.  Meyer,  264 


JURISDICTION. 

1.  The  pliuntiff  filed  a  bill  of  discovery 
to  obtain  inspection  of  documents  in 
the  defendant's  possession  in  England, 
in  aid  of  proceedings  about  to  be 
taken  for  the  recovery  of  land  in 
India : 

Ueld,  that  the  property  claimed  be- 
ing in  India,  and  the  defendant  being 
capable  of  being  sued  in  India,  an 
English  court  was  not  the  proper  tri- 
bunal to  decide  upon  the  plaintifTs 
claim,  and  a  bill  of  discovery  could 
not  be   maintained    in   aid   of  such  a 


claim.      Reiner   v.   Mdrguu  of  Ailw- 
hury,  794,8011 

See  Judos,  264. 

Lex  Loci,  487,  594,  602  woU, 
Lunatic,  710. 


L. 

LACHES. 
Bet  Trusts  and  Tbubtku,  1. 

LANDLORD  AND  TENANT. 

1.  The  assignee  of  the  reversion  of  a 
lease  may  maintiun  ejectment  for  breach 
of  a  covenant  to  repair,  without  giving 
the  tenant  notice  of  the  asaignm^it. 
ScaUock  V.  Hareton.  4M 

2.  Equity  wiU  relieve  a  lessee  against 
forfeiture  for  breach  of  a  covenant  to 
repair  when  the  landlord  has  by  his 

.  conduct  misled  the  lessee  into  suppos- 
ing that  the  covenant  would  not  be  in- 
sisted on.  • 

8.  A  lease  of  certain  premises  contained 
a  covenant  to  repair  upon  six  months 
notice  and  a  condition  of  re-entry  for 
breach.  The  defendants  became  sub- 
lessees of  the  premises  under  a  lease 
containing  a  similar  covenant.  The 
premises  being  out  of  repair,  the  plain- 
tiff, who  was  the  reversioner,  gave 
notice  to  the  defendants  on  the  22d  of 
October,  1874,  to  repair  within  six 
months.  The  defendants  wrote  to  the 
plaintiff  suggesting  that  he  should  pur- 
chase their  interest,  and  stating  that 
they  should  postpone  the  repairs  until 
they  heard  from  him  on  the  subject. 
Nogotiations  thereupon  took  place  with 
reference  to  a  purchase  of  tlie  defen- 
dants' interest  by  the  plaintiff,  and 
finally  the  pliuntiff  wrote  on  the  31st 
of  December  to  the  defendantft,  statiiijr 
that  the  pric«  they  asked  was  out  of  all 
reason,  having  regard  to  the  expendi- 
ture which  would  be  required  to  put 
th6  premises  into  proper  condition,  and 
which  the  defendants  would  have  to 
bear  under  their  covenants,  and  re- 
questing the  defendants  to  reconsider 
the  question  of  price,  and  to  make  some 
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modified  proposal.  No  farther  pro- 
posal was  made  by  the  defendants,  and 
though  some  further  correspondence 
took  phice  with  regard  to  the  prem- 
ises, tne  plaintiff  never  intimated  to 
the  defendants  that  he  considered  the 
negotiations  at  an  end.  On  the  18th  of 
April,  1875,  the  plaintiff  wrote  to  the 
defendants'  lessor  stating  that  the  six 
months'  notice  would  expire  on  the 
21st.  The  defendants  thereupon  caused 
the  premises  to  be  repaired,  and  the 
repairs  were  completecl  in  June,  1876. 
The  plaintiff  brought  an  action  of 
ejectment  in  respect  of  the  premises, 
and  recovered  jud^ent  therein,  and 
the  defendants  sought  relief  against  the 
forfeiture. 

The  Common  Pleas  Division  held 
that  the  negotiations  were  finally 
broken  off  on  the  31st  of  December,  no 
further  proposal  having  been  made  by 
the  defendants;  that  the  effect  of  the 
correspondence  was  only  to  g^ve  the  de- 
fendants a  reasonable  time  for  repair- 
ing after  that  period;  and  that,  inas- 
much as  the  interval  between  the  Slst 
of  December  and  the  2 let  of  Agril, 
was  a  reasonable  time  for  that  purpose, 
the  defendants  were  not  entitled  to 
relief : 

Hildf  hv  the  Court  of  Appeal  (re- 
versing the  decision  of  the  Common 
Pleas),  that  the  true  construction  of 
what  had  taken  place  was  that  the 
notice  to  repair  was  suspended  during 
the  negotiations,  that  the  negotiations 
were  not  finally  broken  off  on  the  Slst 
of  December,  and  that  the  plaintiff  by 
his  conduct  hftd  misled  the  defendants 
into  supposing  that  the  notice  to  repair 
was  still  suspended,  and  that  he  was 
not  insisting  on  the  breach  of  the  cove- 
nant, and,  consequently,  that  it  would 
be  inequitable  to  permit  him  to  take 
advantage  of  the  forfeiture.  Ifughes 
V.  MetrSpolUan,  etc,  466,  481  note, 

4.  Whera  the  defendant  in  an  action  in 
one  of  the  Divisions  of  the  High  Court 
of  Justice  other  than  the  Chancery 
Division  relies  on  an  equity  to  have 
a  deed  set  aside  as  part  of  bis  defence, 
the  Division  in  which  the  action  is 
may  give  effect  to  the  ef|uity  so  far  as 
is  incidental  to  the  purposes  of  the  de- 
fence. 

6.  It  is  not  essential  to  a  good  counter 
claim  that  it  should  show  a  claim  to 
an  amount  equalling  the'  j)laintiff*fl 
claim. 

16  Ekg.  Rep.  112 


6.  The  lessor  of  certain  lands  knew  that 
as  to  part  of  them  he  had  no  title  to 
grant  the  lease.  The  lessee  did  not 
know,  and  had  no  means  of  knowing, 
that  such  was  the  case,  and  the  lessor 
did  not  disclose  the  want  of  title  to 
him: 

Hddj  that  it  was  not  necessary  in 
equity,  in  order  that  the  lessee  might 
be  relieved  of  the  lease,  that  there 
should  have  been  any  affirmative  fraud, 
and  that  the  concealment  by  the  lessor 
of  a  fact  affectinf  the  title  to  a  mate- 
rial part  of  the  demised  premises  was 
a  sufficient  ground  for  treating  the 
lease  as  set  aside. 

7«  A  lease  having  been  eranted  by  deed 
in  terms  from  which  the  law  implies  a 
covenant  for  title,  and  the  lessor  prov- 
ing to  have  no  title  to  part  of  the 
demised  premises  : 

Hdd^  that  the  lessee  might  refuse  to 
take  possession  of  such  part  of  the  de- 
mised premises,  and  elect  to  keep  the 
remainder,  and  might  in  an  action 
for  rent  due  under  the  lease  claim  dam-  \ 
ages  for  breach  of  the  implied  covenant 
by  way  of  counter  claim.  Mottyn  v. 
West  Moityn,  etc,  487 

See  Lease,  762. 
Support,  800. 


LARCENY. 
See  Cbdonal  Law,  607,  608  fiote. 

LEASE.  * 

1.  A  lease  was  granted  to  two,  with  a 
proviso  for  re-entry  in  case  the  rent 
should  be  in  arrear  for  thirty  days,  or 
the  tenants  or  either  of  them  should 
become  bankrupt,  or  let,  assign,  or  part 
with  the  premitfed,  or  any  part  thereof, 
without  liccnhM) ;  or  if  tiie  tenants 
should  not  keep  the  covenants  (which 
were  joint  and  several  covenants),  one 
of  which  was  to  keep  the  interior  of  the 
property  in  repair.  The  landlord  cov- 
enanted that  he  would,  at  the  expira- 
tion of  the  term  (in  ca.se  the  covenants 
on  the  tenanU*  part  nhouhl  have  been 
dulv  performetl),  grant  to  "  tlie  tenants, 
their  executors  and  administrators,"  a 
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fresh  lease,  subject  to  the  same  cove- 
nants, provided  the  tenants  or  either 
of  them,  their  or  either  of  their  execu- 
tors or  administrators,  should,  twenty 
days  before  the  end  of  the  term,  give 
the  landlord  notice  of  the  desire  to 
take  such  lease.  One  of  the  tenants 
became  bankrupt,  shortly  before  which 
he  assigned  his  interest  in  the  lease  to 
the  otiier  tenant.  The  landlord,  with 
knowledge  of  this,  received  rent  to  the 
end  of  the  term.  The  continuing  ten- 
ant, twenty-one  days  before  the  end  of 
the  term,  gave  the  landlord  notice  to 
grant  the  renewed  lease  to  him.  At 
this  time  the  interior  of  the  property 
required  repairs  to  the  amount  of  at 
least  £18.  Malins,  V.C,  decided  that 
the  lease  must  be  granted,  the  repairs 
required  being  only  trifling : 

Hefd,  on  appeal,  that  the  tenant  was 
not  entitled  to  a  renewed  lease,  for 
that,  1,  the  granting  it  was  subject  to  a 
condition  precedent  that  the  covenant 
of  the  lease  should  have  been  kept, 
which  condition  had  not  been  per- 
.  formed,  as  there  was  a  want  of  repair 
which,  though  not  serious,  constituted 
an  existing  breach  of  covenant  when 
the  new  lease  was  applied  for;  and, 
2,  the  agreement  being  to  grant  a  lease 
to  the  two,  who  must  enter  into  joint 
and  several  covenants,  and  both  being 
alive,  the  landlord  could  not  be  called 
upon  to  grant  a  lease  to  one  only. 
Finch  y,  Undeneood,  762 

See  Landlord  and  Tenant,    454,   466, 
481  note,  487. 
Support,  800. 


LEGACY. 

1.  A.,  upon  the  marriage,  in  1861,  of  B., 
one  of  his  two  daughters,  covenanted 
with  the  trustees  of  her  settlement  to 
give  her  or  her  trustees  by  his  will 
one  moiety  of  all  the  real  and  personal 
estate  to  which  he  should  be  entitled 
at  his  death,  subject  to  payment  of 
debts  and  to  such  devises  and  bequests 
(not  exceeding  in  the  wliole  one-fourth 
of  the  said  real  and  personal  estate)  as 
he  might  think  fit  to  make.  And  the 
deed  containetV^  covenant  for  the  set- 
tlement of  any  property  which  should 
be  so  given  on  specified  trusts. 

By  nis  will,  made  in  1864,  A.,  after 
giving  an  annuity  and  directing  pay- 


ment of  his  debts  out  of  his  personal 
estate,  directed  the  trustees  to  stand 
possessed  of  one  moiety  of  the  pro- 
ceeds of  his  real  and  residuary  persomd 
estate  upon  trust  for  B.,  for  her  sepa- 
rate use  for  life,  with  remainder  to  her 
husband  until  bankruptcy  or  aliena- 
tion, and  remainder  to  her  children  aa 
she  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  to  her  chil- 
dren equally  as  •tenants  in  common, 
with  limitations  over  on  the  trusts  of 
the  other  moiety  which  were  in  favor 
of  A.'s  other  daughter  C.  and  her  chil- 
dren. 

The  limitations  in  the  settlement  of 
1851  were  not  identical  with  those  of 
the  will;  in  particular,  the  husband 
took  the  first  life  interest,  which  was 
not  made  determinable  upon  bank- 
ruptcy or  alienation,  and  th4  limitatioos 
to  children  were  confined  to  the  chil- 
dren of  the  marriage,  and  were  subject 
to  a  joint  power  of  appointment  in 
husband  ana  wife : 

Held,  that  the  legal  presumption  that 
the  covenant  had  oeen  satisfied  by  Che 
ffJt  in  the  will  was  not  rebutted  by  the 
diflference  of  the  limitations  in  the  two 
instruments,  having  regard  to  the  iden- 
tity of  the  subject-matter ;  and  Uiat  B. 
and  the  other  persons  interested  must 
elect  between  the  provisions  covenanted 
to  be  made  by  the  settlement  and  given 
by  the  will  Bunell  y.  8L  Aubyn, 
811,  821  i 

See  Incomr. 

Trust  and  Trustres,  1. 
Wills. 


LETTER. 
See  Lex  Loa,  487. 


.     LEX  LOCI. 

1.  The  defendant,  who  carried  on  busi- 
ness in  the  city  of  London,  posted  a  let- 
ter there  containing  an  order  for  goods, 
addressed  to  the  plaintiff  in  Surrey. 
No  letter  was  sent  accepting  the  offer ; 
but  the  goods  were  taken  by  a  servant 
of  the  plaintiff  and  delivered  to  the  de- 
fendant in  London : 
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Hdd^  that  the  whole  cause  of  action 
arose  in  the  city.     Taylur  y.  Jone$,  487 

2.  An  English  company  possessed  of  a 
pier  in  a  port  in  Spain  instituted  a 
cause  of  damage  against  an  English 
ship  for  negligently  injuring  the  pier. 
The  shipowners  by  their  answer 
pleaded  that  by  the  law  of  Spain  the 
master  and  mariners  of  a  ship,  and  not 
the  owners,  were  liable  for  negligent 
navigation : 

Held,  reversing  the  decision  of  the 
judge  of  the  Admiralty  Division,  that 
the  case  was  governed  by  the  law  of 
Spain,  and  that  that  part  of  their  an- 
swer ought  not  to  be  struck  out. 

8.  Commission  to  take  evidence  in  Spain 
as  to  the  law  of  Spain  refused.  Tke 
Moxham.  694,  602  twte. 

See  Foreign  Law,  690, 691  note, 
JuBiSDiOTiON,  794,  801  note. 


LIBEL, 

See  Malicious  Peoskotttion,  24. 
Slander,  647,  662  note. 


LIEN. 

1.  A  company  employed  an  agent  for  the 
sale  of  goods  in  a  shop  taken  for  tliat 
purpose.  The  aeent  was  to  be  paid*  a 
commission  on  the  sale,  and  he  was  to 
accept  bills  for  the  company  for  such  a 
reasonable  amount  as  was  represented 
by  the  goods  on  his  premises ;  and  if  on 
the  bills  arriving  at  maturity  the  aeent 
had  not  sufficient  funds  in  his  haods  to 
meet  the  bills,  the  company  were  to 
make  g^od  the  difference. 

The  company  failed  and  was  wound 
up,  and  at  that  time  a  bill  accepted  by 
the  agent  had  not  arrived  at  maturity : 

Hdd,  that  the  agent  had  a  lien  upon 
the  goods  in  his  hands  for  the  amount 
of  the  bill.  Matter  of  Pavife  Paient, 
etc,  661 

2.  By  the  articles  of  association  of  a  com- 
pany it  was  provided  (art.  7)  that  the 
company  should  have  a  first  and  para- 
mount  hen  upon  all  shares  of  any  mem- 
ber fur  any  inoDpy  due  to  the  com|>any 


from  him  alone  or  jointly  with  any 
other  person,  with  power  to  sell  the 
shares  and  apply  the  proceeds  in  or 
toyrards  discharge  of  such  debts ;'  and 
(art.  16)  that  the  company  might  de« 
cline  to  register  any  transror  of  shares 
whilst  the  member  making  the  transfer 
was,  either  alone  or  jointly  with  any 
other  person,  indebted  to  the  company 
on  any  account  whatever  : 

Held,  that  the  7th  and  16th  articles . 
related  to  the  same  subject-matter, 
and  that  tlMB  company  could  only  refuse 
under  art.  16  to  register  a  transfer  in 
cases  where  they  were  entitled  to  a  lien 
under  the  7th  article. 

8.  Held,  also,  that  the  word  "due"  in 
the  7th  article  meant  due  and  pay- 
able; and  that  the  word  "indebted"  in 
the  16th  article  had  a  similar  signifi- 
cation.    Stockton  v.  Malleable,  etc.    706 

4.  A  firm  of  merchants  in  England  em- 
ployed a  firm  of  merchants  in  South 
America  as  their  agents  to  purchaso 

.  soods  and  send  them  to  England.  The 
foreign  firm  drew  bills  on  the  English 
firm  and  sold  them  in  South  America, 
and  with  the  proceeds  purchased  goods 
which  they  shipped  to  England,  send- 
ing the  bills  of  ladhig  directly  to  the 
English  firm,  and  at  the  same  time  ad- 
vising them  of  the  drawing  of  the  bills, 
by  means  of  which  they  had  purchased 
the  goods,  and  requesting  them  to 
carry  the  invoice  price  of  the  goods  to 
their  account.  The  English  firm  went 
into  liquidation,  and  the  foreign  firm 
also  became  bankrupt.  When  the 
English  firm  stopped  payment  a  cargo 
of  goods  was  m  transitu,  and  some  of 
the  bills  drawn  for  purchasing  them 
had  been  accepted  by  the  English  firm, 
but  not  paid,  and  others  had  not  been 
accepted.  The  trustee  in  the  liquida- 
tion took  possession  df  the  cargo  on  its 
arrival.  The  creditors  of  the  foreign 
firm  cluimed  to  have  the  goods  appro- 
priated  to  meet  the  bills  drawn  in  re* 
spect  of  them : 

Held  (reversing  the  decision  of  Ba- 
con, C.J.),  that  the  foreign  firm, 
whether  regarded  as  the  agents  of  the 
Englisli  firm  or  as  vendors,  had  parted 
with  all  property  in  the  goods,  and  had 
no  power  to  direct  the  appropriation  of 
the  proceeds;  and,  therefore,  no  equity 
arose  on  the  insoIveDcy  of  the  two  firms 
in  favor  of  the  hohlcrs  of  the  bills  to 
have  the  proceeds  applied  in  payment 
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of  the  bills  under  the  doctrine  of  Ez 
parte  Waring, 

1.  A  direction  by  consigned  to  consignee 
to  place  tlie  invoice  price  of  goods  to 
his  credit  and  the  bills  drawn  against 
them  to  his  debit  does  not  amount  to 
an  appropriation  of  the  goods  to  pro- 
tect the  bills.    Et  parte  Banner,     740 

I.  Immediately  before  a  marriage  the  in- 
tended Imsband  signed  a  memorandum 
agreeing  that  certain  bonds  (in  the 
memorandum  called  *' stocks  "),  which 
were  part  of  the  wife's  property,  should 
be  transferred  to  the  wife  and  her  son 
by  a  former  marriage  in  trust  for  her, 
•'neither  party  having  power  to  dis- 
pose of  the  said  stocks  without  consent 
of  both  parties  to  such  disposaL"  After 
the  marriage  the  husband  obtained 
possession  of  part  of  these  bonds  with- 
out the  consent  of  the  son,  and  dis- 
posed of  them : 

Held  (affirming  the  decision  of  Ma- 
lins,  V.C.),  that  the  husband  was  liable 
to  make  good  the  amount  of  the  bonds 
so  disposed  of  by  him,  and  that  the 
wife  and  her  trustee  were  entitled  to 
a  lien  for  the  amount  upon  all  other 
property  of  the  wife  which  remained 
in  specie,  and  that  the  amount  must  be 
settled. 

Under  the  Judicature  Acts  the  enrol- 
ment of  a  decree  has  no  effect  in  pre- 
venting an  appeaL     Hastie  y.  Haslie. 

758 

See  Admibaltt,  406. 


LIFE  ESTATE. 

.  Trustees  of  real  estate  for  a  term  of 
1,000  years  from  the  day  of  the  death 
of  the  settlor,'  had  powers,  during  a 
period  of  certain  lives  in  being  and 
twenty-one  years,  to  manage  the  es- 
tates, and  out  of  the  income  to  keep 
down  charges  and  incumbrances,  and 
subject  thereto  to  repair,  erect  new  or 
additional  buildings,  and  generally  to 
"make  such  outlay  for  the  improve- 
ment of  the  estates  as  they  should 
'*  think  fit  or  conducive  to  the  general 
benefit  of"  the  estates  "or  tlie  ten- 
ants thereof,"  and  hold  the  surplus  as 
capital,  which  was  to  be  laid  out  in  the 
purchase  of  lands  to  be  settled  to  the 
like  uses. 


The  settlor  having  died  in  1870,  the 
first  tenant  for  life  being  in  posses- 
sion, and  the  income  being  insufficient, 
after  keeping  down  charges  and  incum- 
brances, to  pay  for  re^iairs,  for  the 
cost  of  new  biuldings,  and  generally 
for  improvement  of  the  property,  out 
of  capital,  the  court  allowed  payments 
in  draining  upon  which  the  tenants 
paid  £5  per  cent.,  and  in  erecting  new 
builduigs.  Matter  of  Leeli^e  SetUemenL 
722,  728  1 


See  Inoomk. 
Iktbkkst. 
Wills,  644,  680,  825. 


LIGHTS. 

1.  An  ancient  light  of  the  plaintiff,  a 
sculptor,  had  a  north  aspect,  in  a  street 
thirty-one  feet  wide.  Defendants 
buildings  on  the  opposite  side  of  the 
street  were,  as  to  part,  exactly  tlurty- 
one  feet  high,  and  as  to  other  part,  a 
little  less  than  that  height.  They 
claimed  to  have  a  statutory  right  to 
raise  their  buildings  to  a  height  which 
would  subtend  an  angle  of  45**  meas- 
ured from  a  base  line  level  with  the 
centre  of  the  plaintiff's  light : 

Held,  that  the  statutory  r^ulation 
as  to  the  height  of  building  in  streets 
is  not  to  be  taken  as  limitu^  the  riffht 
by  prescription  to  ancient  Ughts,  but 
tnat  such  right  depends  upon  the  de- 
gree and  amount  of  obscuration  in  each 
particular  case.  Theed  v.  Debenham, 
712,  718  note. 

See  CovENAins. 


LIMITATIONS,  STATUTE  OF. 

1.  In  an  action  for  work  done,  the  plain- 
tiff, in  answer  to  a  plea  of  the  Statute 
of  Limitations,  put  in  evidence  the  two 
following  letters,  written  within  six 
years  of  the  commencement  of  the 
action  by  the  defendant's  testator,  the 
person  for  whom  the  work  was  done, 
to  the  plaintiff:  "I  shall  be  obliged 
to  you  to  send  in  your  account,  niade 
up  to  Christmas  last.  I  shall  have 
much  work  U}  be  done  this  spring,  but 
cannot  give  further  orders  till  this  be 
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done."  "  You  have  not  answered  my 
note.  I  again  beg  of  you  to  send  in 
^our  account,  as  1  particularly  require 
It  in  the  course  of  this  week : 

HMf  that  they  amounted  to  a  promise 
to  pay  the  balance  due  on  the  account, 
ana  took  the  case  out  of  the  statute. 
Qameey  y.  Sharpe,  685 

See  Trust  Ain>  Tbustkss,  1. 

LIQUORS. 
/Bee  CmnoNAL  Law,  884. 

LUNATIC. 

1.  The  Chancery  Division  has  jurisdic- 
tion to  give  directions  as  to  the  guardi- 
anship and  maintenance  of  a  person 
of  imsound  mind  not  so  found,  but 
will  not  exercise  it  unless  the  property 
is  small  and  proceedings  are  not  in- 
tended to  be  taken  in  Lunacy.  Vane 
V.  Vane.  710 

M. 

MAINTENANCE. 
SeeYfjUA,  821. 

MALICIOUS  PROSECUTION. . 

1.  Declaration  in  the  Supreme  Court  of 
Halifax,  Nova  Scotia,  charging  the  de- 
fendants in  the  first  three  counts  with 
falsely  and  maliciously  writing  and 
publishing  concerning  the  plaintiff  the 
words  contained  in  a  certain  notice 
served  upon  him  under  sect.  14  of  the 
Statutes  of  Canada,  82  &  33  Vict.  c.  16, 
requiring  him,  being  indebted  to  them 
or  others  on  certain  promissory  notes 
lonff  overdue,  to  make  an  assignment 
of  his  estate  and  effects  for  the  oenefit 
of  his  creditors,  and  alleging  in  the 
fifth  count  that  the  defendants  mali- 
ciously   and    without    reasonable    or 


probable  cause  obtained  a  writ  of  ea- 
pias  f^ainst  the  plaintiff,  in  an  action 
on  certain  promissory  notes  of  which 
the  plaintiff  was  the  maker  and  the 
defendants  were  the  indorsees  for  value, 
by  falsely  and  maliciously  represent- 
ing by  a  false  affidavit  that  the  plaintiff 
was  about  to  leave  the  province,  and 
alleging  the  arrest  of  the  plaintiff  there- 
under and  his  subsequent  discharge  by 
an  order  of  court  on  its  appearing  that 
he  was  not  about  to  leave  the  said 
province. 

Plea  to  the  first  three  counts,  a  de- 
nial of  publication  to  any  one  but  the 
plaintiff,  and  that  the  notice  contained 
a  true  statement  of  facts ;  to  the  fifth 
count,  that  having  been  informed  and 
believing  that  the  plaintiff  was  about 
to  leave  the  province  the  defendants 
caused  proceedings  to  be  taken  to  re- 
cover their  debt,  which  was  of  long 
standing. 

The  judge  directed  the  jury  that  if 
the  defendants  did  not  at  the  time  of 
the  arrest  believe  that  their  debt  would 
be  otherwise  lost,  and  acted  with  a 
view  to  protect  the  interests  of  the  in- 
dorsers  of  the  notes  rather  than  their 
own,  that  would  be  evidence  of  want 
of  reasonable  and  probable  cause  for 
arresting,  and  entitle  the  plaintiff  to 
damages ;  and  the  court  subsequently, 
in  discharging  a  rule  ntn  for  a  new 
trial,  held  that  the  general  verdict,  in- 
cluding damages  in  respect  of  the  first 
three  counts,  was  justified  on  the  gpround 
that  the  pleas  of  the  defendants  to 
those  counts  did  not  deny  the  nuiterial 
allegations  of  publication,  falsity,  and 
nudice : 

Heldf  that  there  was  misdirection^ 
which  justified  a  new  trial.  There 
was  reasonable  and  probable  cause 
for  the  arrest  if  the  defendants  believed 
that  the  plaintiff  was  about  to  leave 
the  province,  and  that  their  remedy 
against  him  would  be  lost  if  he  wero 
not  arrested;  notwithstanding  they 
might  have  believed  that  they  could 
recover  the  debt  from  the  indorsers, 
and  were  endeavoring  to  protect  the 
interests  of  the  indorsers. 

2.  The  said  notice  being  a  legal  proceed- 
ing waa  prima  facie  privileged,  and  no 
action  would  he  for  the  delivery  of  it 
to  a  third  person  for  service  upon  the 
plaintiff  unless  upon  proof  of  express 
malice.  The  allc^tion  of  falsity  was 
implicitly  denied,  and  there  was  there- 
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fore  no  necessity  to  ezpreaaly  deny 
nudioe.  Bank  of  Br&iah,  etc.,  y. 
JStronff  24 


MABRIAGE,  ILLEGAL  RE- 
STRAINT OF. 

Bee  Wills,  8S6,  840  note. 


MARSHALLING  ASSETS. 
See  Pabtnkrship,  628. 

MASTER  AND  SERVANT. 

1.  The  principle  vhich  exempts  a  mas- 
ter from  liability  to  his  servant  for 
Iniory  caused  by  the  negligent  act  of  a 
feUow  servant  ^r  fellow  workman,  is 
that  the  servant  must  be  assumed  to 
have  contemplated  and  tacitly  assented 
to  encounter  the  ordinary  risks  inci- 
dent to  tlie  service  or  employment,  at 
the  time  of  entering  into  the  contract. 

2.  The  plaintiff  (who  was  a  licensed  wa- 
terman and  lighterman)  was  in  the  em- 
ploy at  weekly  wages  of  the  defendant, 
a  com  merchant  and  warehousekeeper ; 
his  ordinary  duty  being  to  attend  at 
the  waterside  of  the  premises  every 
tide  for  about  an  liour  and  a  half  be- 
fore and  after  high-water,  for  the  pur- 
pose of  bringing  barges  to  and  from 
the  wharf  and  there  mooring  and  un- 
mooring them.  It  was  no  part  of  his 
duty  to  load  or  unload  the  barges  or 
to  assist  in  any  way  in  the  work  of 
the  warehouse :  but  it  was  his  habit  to 
go  to  the  office  on  the  land  side  of  the 
warehouse  for  orders,  or  when  sent  for 
by  the  defendant's  manager.  There 
were  two  ways  of  going  there,  viz., 
by  landing  from  his  boat  at  stairs  at 
the  end  of  the  street  next  adjoining 
the  warehouse,  or  by  stepping  from 
the  barges  into  and  ^ing  through  the 
warehouse  and  xynt  oy  a  door  to  the 
street.  He  usually  went  by  this  latter 
way.  Being  on  the  barges  at  a  time 
when  his  actual  duty  did  not  require 
him  to  be  there,  he  was  sent  for  to  the 
office,  and  was  proceeding  thither  by 


his  accustomed  route,  when,  in  pass- 
ing out  from  the  warehouse  door  to  the 
street,  he  was  knocked  down  and  in- 
jured by  a  sack  of  grain  which  another 
of  the  defendant's  men  was  in  a  negli- 
gent manner  hoisting  by  means  of  a 
crane  from  a  wagon : 

Heltiy  that  this  was  an  injury  caused 
by  the  n^ligence  of  a  fellow  worlr- 
man,  within  the  above  mentioned  ex- 
ception, and  consequently  that  the 
master  was  not  liable.  Jjovell  y.  iTow- 
eU,  601 

See  Adhiraltt,  406. 
Neougxnck,  814. 
Patbnt,  417. 
SuppoET,  874. 


MONEY  PAID. 
See  Frauds,  Statotb  of,  340,  346  note. 


MORTGAGE. 

1 .  By  a  deed  purporting  to  be  one  of  usu- 
fructuary mortgage,  dated  2d  of  July, 
1816,  the  mortgagors  agreed  to  pay  to 
the  mortgagee,  who  was  put  in  posses- 
sion, 2,500  pons  and  interest,  stipula- 
ting that  the  rents  of  the  mortgaged 
lands  should  be  applied,  first,  in  pay- 
ment of  government  revenue ;  second, 
in  payment  of  the  salary  of  a  man- 
ager ;  third,  in  reduction  of  the  mort- 
gage debt  It  was  then  provided  that 
2,000  pons  should  be  repaid  by  instal- 
ments;  namely,  on  the  9th  of  April, 

1816,  600  pons;  on  the  10th  of  April, 

1817,  600  pons;  and  on  two  suose- 
quent  dates  two  several  sums  of  600 
pons.  The  mortgagors,  in  reference  to 
the  balance  then  remaining,  covenanted 
as  follows:  "  And  in  the  year  1819-20 
a  settlement  of  the  accounts  of  tlie  re- 
ceipts and  disbursements  shall  be  made, 
and  any  amount  that  may  bo  due,  after 
deducting  payments  out  of  the  princi- 
pal and  interest  as  aforesaid,  we  under- 
take to  pay  in  cash  in  full  **  on  a  par- 
ticular day  named,  and  to  "redeem 
the  mortgage."  In  default  whereof  the 
land  should  be  valued,  and  the  mort- 
gagee should  buy  at  that  valuation  so 
much  thereof  as  would  satisfy  the  bal- 
ance due  to  him,  the  mortgagors  re- 
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maining  liable  for  any  unpaid  balance 
of  debt  which  might  remain  dne  after 
the  whole  of  the  said  land  was  par- 
chased  as  aforesaid. 

None  of  the  instalments  were  paid, 
and  no  settlement  of  acconnts  was 
come  to.  The  debt,  however,  was  ad- 
mitted, assuming  the  transaction  to  be 
one  of  mortgage  only,  to  have  been 
liquidated  in  1866-7  : 
-  Hetd  that  this  mortgage  was  not  one 
by  conditional  sale,  and  that  the  mort- 
gagors were  entitled  to  the  lands  with 
mesne  profits  from  1866-67.  No  pre- 
sumption arises  that  the  agreement  for 
absolute  sale  in  certain  events  was 
ever  carried  out  between  the  parties 
according  to  its  terms,  the  contem- 
plated settlement  of  accounts  being  a 
necessary  preliminary  to  the  perform- 
ance of  tnat  contract 

2.  PattdbhiramUr  v.  Vencatarovo  Naieken 
cand  Other*  explained  and  approved.  It 
refers  exclusively  to  mortgages  by  con- 
ditional sale,  and  rules  that  on  breach 
of  the  condition  the  sale  becomes  abso- 
lute.   MudeUy  ▼.  Bawthen. 

189,  202  noie. 

When    transaction  is  and  whbn    a 

conditional  sale.  202  note. 

8.  First  mortgage  of  Blaclcacre  to  A., 
followed  by  subseauent  mortgages  to 
other  persons  of  wnich  A.  had  notica 
After  this,  first  mortgage  by  the  same 
mortgagor  of  Whiteacre  to  B.  After 
this,  transfer  of  A.'s  mortfi^age  to  B., 
the  mortgagor  joining  in  uie  transfer ; 
this  transfer  being  made  in  pursuance 
of  an  agreement  under  which  B.  had 
paid  off  A.  before  the  date  of  B.'s 
mortgage.  At  the  date  of  this  agree- 
ment B.  had  notice  of  the  puisne  mort- 
gages of  Blackac^e : 

Held,  that  B.  could  not  consolidate 
the  mortgages  of  Blackacre  and  White- 
acre  as  agamst  the  puisne  mortgagees. 
Bakery,  Gray,  619 

See  Chattel  MobtOaob. 


MUNICIPAL  CORPORATION. 

1.  Declaration  that  plaintiflT  had  built 
eight  houses  fronting  St.  F.  Street, 
which  at  one  end  opened  into  B. 
Street,  and  at  the  other  into  St.  J. 
Street,  and  that  these  houses,  being  in 


immediate  proximity  to  the  B.  station 
of  the   Grand    Trunk   Railway  Com- 

Cy,  had  acquired  mat  value  as 
rding  houses  and  shops ;  that  the 
defendant  municipal  corporation  of  the 
city,  "  without  any  previous  notice  to 
the  plaintiff,  and  without  any  indem- 
nity previously  offered  to  him,  forci- 
bly, illegally,  wrongfully,  et  par  voie 
de  fait  closed  up  St.  F.  Street,  and 
built  from  the  south  end  of  his  houses 
to  the  opposite  side  of  the  street  a 
close  wooden  fence  about  fifteen  feet 
in  height  ;**  that  in  consequence  the 
street  bad  "  become  a  cul  de  sac,  and 
the  occupants  of  the  houses  had  lost 
their  natural  means  of  egress  and  re- 
gress." 

Pleas,  that  the  defendant  corporation 
in  closing  the  street  had  not  committed 
"un  acte  de  violence  et  ill6ffalit6  ou 
une  voie  de  fait ;"  that  they  bad  only 
exercised  a  privilege  and  used  b  power 
conferred  upon  them  by  their  charter 
of  incorporation,  "  et  qu  en  exer^ant  ce 
privil6ge  ils  n'ont  pas  empi6t6  sur  la 
propri£td  du  demandeur ;"  that  in  the 
several  acts  of  incorporation  of  the 
cit^  the  Legislature  had  specially 
designated  the  cases  in  which  they 
were  liable  to  indemnify  individuals 
from  the  damages  resulting  from  the 
exercise  of  their  powers,  that  is  to 
say :  1.  L'expropriation  forc6e ;  2.  Le 
changement  de  site  des  marches ;  8.  Le 
changement  de  niveau  des  trottoirs; 
that  whilst  acting  within  the  limits  of 
their  powers  thev  were  not  responsible 
for  dania^ ;  and  that  the  street  "  n'a 
pas  6t£  obstru^e  en  face  des  maissons 
ou  de  la  propria t6  du  demandeur,  et 
see  locataires  out  actuellement  entr6o 
et  sortie  par  la  dite  rue." 

It  appeared  that  the  corporation 
closed  the  street  under  the  authority 
of  a  by-law  made  in  pursuance  of  28 
Vict  a  72 ;  that  the  omy  effect  of  mak- 
ing the  street  a  cul  de  sac,  so  far  as 
the  rights  of  access  and  passage  are 
concerned  (apart  from  the  loss  of  cus- 
tomers), is  that  the  plaintifTs  tenants 
have  to  g^  by  other  streets  and  further 
to  reach  the  southern  part  of  the  city. 
There  was  no  evidence  of  special  dam- 
age by  reason  of  the  loss  of  customers ; 
nor  of  deprivation  of  light  to  an  ac- 
tionable degree : 

Held,  that  assuming  the  plaintiff  to 
have  rights  in  St  F.  Street  which  had 
sustained  damage,  his  property  had 
not  been  invad»l  in  a  way  to  consti- 
tute "  une  expropriation,"  nor  had  he 
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established  an  injury  which  would  give 
him  a  right  to  a  previous  indemnity  un- 
der art.  407  of  the  Civil  Code,  so  as  to 
make  the  corporation  wrongdoers,  and 
their  act  in  closing  the  street  a  tres- 
pass and  "  une  vde  de  fait "  because 
such  indemnity  had  not  been  paid. 
His  claim  (if  any)  should  be  prosecuted 
.  under  the  provisions  of  the  act  relating 
-to  expropriations  by  the  corporation 
(27  <fe  28  Vict.  c.  60). 

2.  By  the  law  of  France  the  dosing  one 
end  only  of  a  street  is  not  such  an  in- 
terference with  the  rights  possessed  by 
the  owners  of  houses  adjomin^  thereto 
of  access  and  passage  as  wiU  give  a 
clium  to  compensation. 

8.  The  special  acts  relating  to  this  cor- 
poration must  be  read  m  connection 
with  27  A  28  Vict.  c.  60,  which  pre- 
scribes the  particular  mode  in  which 
the  compensation  payable  to  any  party 
"  by  reason  of  any  act  of  the  Council 
for  which  they  are  bound  to  make 
compensation"  should  be  ascertained. 
But  actions  of  indemnity  for  damage 
in  respect  of  such  acts  are  excluded  by 
necessary  implication ;  for  they  assume 
that  the  acts  in  respect  of  which  they 
are  brought  are  unlawful,  whilst  the 
claim  for  compensation  under  the  stat- 
ute supposes  tnat  the  acts  are  rightfully 
done  under  statutable  authority.  Mayor 
of  MofUreal  v.  Drummond.  47,  78  note. 

See  HiGHWATB,  867,  878  note. 


N. 


NEGLIGENCE. 

1.  The  plaintiff  was  the  occupier  of  land 
and  the  defendant  the  proprietor  of  ad- 
joining land  fronting  to  a  creek  com- 
municating with  the  sea.  It  was  neces- 
sary that  each  proprietor  having  land 
frontinf"  the  creek  should  maintain  a 
sea  bamc  or  wall  to  keep  out  the  sea, 
and  ^uch  a  sea  wall  had  been  main- 
tained upon  the  creek  time  out  of  mind. 
The  wall  protecting  the  plaintiff's  land 
was  continuous  with  that  protecting 
the  defendant's  land,  and  the  level  of 
the  defendant's  laud  was  higher  than 


that  of  the  plaintiff.  These  walls  have 
a  tendency  to  gradually  subside,  and 
it  becomes  necessary  from  time  to  time 
to  raise  them  to  the  proper  height 
by  placing  fresh  materials  on  the  top. 
Owing  to  an  extraordinarily  high  tide, 
the  water  flowed  over  the  defendant's 
wall,  and  spread  not  only  over  his  land 
but  also  over  the  land  o£  the  plaintiiT, 
doing  considerable  damage.  In  an  ac- 
tion to  recover  the  amount  of  the  dam- 
age, the  jury  found  that  the  mischief 
\md  happened  through  the  defendant's 
neglect  to  keep  his  wail  at  the  proper 
level  : 

Held,  first,  that  the  mere  fact,  that 
each  frontager  had  always  maintained 
the  wall  in  front  of  his  own  land,  and 
that  no  one  had  thought  it  necessary  to 
erect  a  wall  or  bank  to  protect  himlself 
from  the  water  coming  from  his  neigh- 
bor's land  was  not  sufficient  evidence  to 
establish  a  prescriptive  liability  on  the 
part  of  the  defendant  to  maintain  the 
wall  not  only  for  his  own  protection 
but  for  that  of  the  adjoining  landown- 
ers ;  secondly,  that  by  the  common  law, 
apart  from  prescription,  no  such  lia- 
bility was  cast  on  the  defendant  Svd- 
aon  V.  Tah&r,  290,  298  note. 

I.  The  plaintiff  sent  a  heifer  (which  was 
put  into  a  horse-box)  by  defendants' 
railway  to  their  P.  station.  On  the  ar- 
rivid  of  the  train  at  the  station,  there 
being  only  two  porters  available  to 
shunt  the  horsebox  to  the  siding, 
from  which  alone  the  heifer  could  be 
delivered  to  the  plaintiff,  in  order  to 
save  delay  he  assisted  in  shunting  the 
horse-box,  and  while  he  was  so  assist- 
ing he  was  run  against  and  injured 
through  a  train  being  negligently  al- 
lowed by  the  defendants'  servants  to 
come  out  of  the  siding.  There  was 
evidence  that  the  station  master  knew 
that  the  plaintiff  was  assistinnf  in  the 
shunting,  and  assented  to  hi^  doing  so : 
Held,  affirming  the  decision  of  the 
Queen's  Bench,  that  the  plaintiff  was 
not  a  more  volunteer  fisting  the  de- 
fendants' servants,  but  was  on  the  de- 
fendants' premises  with  their  consent 
for  the  purpose  of  expediting  the  de- 
livery of  his  own  goods ;  and  the  defen- 
dants were  therefore  liable  to  him  for 
the  negligence  of  their  servants,  ac- 
cording to  the  principle  of  Holmes  v. 
Korih  Eattem  Ry,  Co,  (Law  Rep.,  4 
Ex.,  264;  6  Ex.,  128).  Wrighi  v. 
London,  etc.  314 
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8te  HiOHWATB,  86Y|  878  note. 
Master  and  Servant,  601. 
Support,  874,  882  note. 


NEGOTIABLE  INSTRUMENTS. 
See  Bonds,  119,  188  note, 

/ 

NEXT  OP  EIN. 
See  Wills,  680. 

NOTICE. 

See  Executors  and  Adionxstrators,  616, 
627  note. 
Landlord  and  Tenant,  464. 
Negligence,  290,  298  note. 
Sale,  864. 
Title,  892,  406  note. 


NUISANCE. 

See  Animals,  441,  446  note, 
HiGHWATS,  867,  873  note. 


OFFER. 

See  Sale,  864. 

OFFICER. 
Bee  PRDTCXPAL  and  Agent,  452  note. 

OWNER. 

See  Assault  and  Battery,  74,  86  note. 
Ships  and  Yrmbls,  262,  264  note. 

16  Eng.  Rep.  113 


PARTIES  IN  INTEREST. 
See  Covenants,  690,  698  note, 

PARTNERSHIP. 

.  D.  carried  on  businefls  in  partnership 
for  a  term  with  W.  and  W.  Jun.,  under 
articles  providing  that  D.  should  be  a 
partner  in  the  profits,  but  not  in  the 
capital,  and  should  not  be  required  to 
bring  in  any  capital.  After  allowing 
interest  at  £6  per  cent  on  the  capital, 
which  belonged  solely  to  W.,  the  net 
profits  were  to  be  divided  half-yearly 
in  certain  shares.  At  the  expiration 
of  the  term  D.'s  interest  in  the  con- 
cern was  to  cease.  If  D.  died  during 
the  term  his  representatives  were  to  re- 
ceive nothing  more  than  a  proportion- 
ate '  part  of  his  share  of  the  profits  of 
the  current  half  year  for  the  period  up 
to  his  decease,  such  proportionate  part 
to  be  ascertained,  not  by  a  fresh  stock- 
taking, but  according  to  the  average 
of  the  last  two  preceding  half-yearlv 
stock-takings.  D.  died.  Afterwards 
W.  died,  and  the  business  was  carried 
on  by  W.  Ji^i.,  who  was  also  executor 
of  W.,  and  who  afterwards  went  into 
liquidation.  There  were  at  this  time 
assets  existing  in  specie  which  belonged 
to  the  business  during  the  partnen£ip 
between  the  three : 

Addf  that  on  the  construction  of  the 
articles,  D.'s  right  to  be  indemnified 
out  of  the  assets  against  the  debts  of 
the  firm  had  not  been  taken  away; 
that  the  assets  remaining  in  specie 
were  therefore  primarily  applicable  to 
payment  of  the  ioint  debts  of  D.,  W., 
and  W.  Jun., 'and  that  those  joint  cred- 
itors, therefore,  could  not  come  a^inst 
the  separate  estate  of  W.  Jun.,  till  his 
separate  creditors  had  been  paid  in 
fuU.    JSv  parU  Dear,  628 


PARTY  WALL. 
See  SuFFORT,  800,  874,  882  noU. 

PATENT.     • 

1.  If  the  combination  and  application  of 
old  machinery  be  new  and  beneficial, 
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the  invention  of  this  combination  may 
be  protected  by  patent 

Per  The  Lord  Cuancellor  :  If  there 
is  a  patent  for  a  combination,  the  com- 
bination itself  is  the  novelty,  and 
also  the  merit,  which  must  both  be 
proved  by  evidence. 

Per  Lord  Penzance  :  In  the  present 
case  all  questions  of  fact  were  with- 
drawn from  the  jury. 

Per  The  Lord  Chancellor:  The 
specification  appears  to  me  «z  f^acie  to 
distinguish  the  new  from  the  old  where 
it  is  necessary  to  distinguish  the  new 
from  the  old ;  and  to  claim  for  a  com- 
bination in  a  manner  which  is  sufficient. 

Interlocutor  appealed  from  reversed, 
and  the  case  sent  back  for  a  new  trial. 
Harriaon  v.  AfuUraton.  170 

2.  The  defendants  entered  into  a  contract 
with  the  secretary  for  war,  acting  for 
the  Crown,  to  provide  and  deliver  ac- 
cording to  specifications,  13,000  rifles 
at  a  certain  price  each,  the  government 
supplying  the  stock  and  the  tube  for 
the  barrel  9f  each  piece.  The  defen- 
dants made  and  delivered  the  rifles, 
and  in  carrying  out  the  contract  the 
defendants  necessarily  infringed  a  pat- 
ent for  breach-action,  of  which  the 
plaintiff  was  the  sole  assignee.  The 
plaintiff*  brought  an  action  against  the 
defendants  for  this  infringement : 

HeUl,  first,  affirming  Feather  v.  Heff, 
(6  B.  <b  S.,  267  ;  86  L  J.  (Q.B.),  200), 
that  the  Crown,  uuder  letters  patent  in 
the  usual  form,  by  granting  the  sole 
and  exclusive  user  of  the  patent  to  the 
patentee,  left  untouched  the  right  of  the 
Crown  itself  to  the  use  of  the  patent. 
8.  Secondly,  reversing  the  judgment  of 
tlie  Queen's  Bench,  that  the  contract  of 
the  defendants  was  for  the  manufacture 
of  the  rifles,  and  not  for  the  sale  of 
rifles  already  manufactured;  that  the 
principle  of  FeaUier  v.  Reg.,  therefore, 
applied:  for  that  it  was  Immaterial 
whether  the  manufacture  was  by  ser- 
vants of  the  Crown  or  through  the 
employment  of  an  independent  con- 
tractor, in  either  case  the  user  of  the 
patent  was  the  user  of  the  Crown  itself; 
and  the  defendants  were  therefore  en- 
titled to  judgment  Dixon  v.  Lmidon 
Small  Amu  Co.  417 


PAYMENTS. 

1.  The  plaintiffs  supplied  goods  to  K.  & 
p.,  who  were  in  partnership,  and  they 


grave  plaintiffs  their  acceptance  for 
£  1 8 2,  the  amount  Before  the  bill  waa 
due  K.  <b  D.  dissolved  partnership,  and 
gave  notice  to  the  plaintiffs  with  the 
mtimation  that  K.  would  carry  on  the 
business,  and  would  receive  and  pay 
the  accounts  due  to  and  from  the  old 
firm.  The  plaintiffs  continued  to  sup- 
ply K.  with  goods,  and'he  gave  them 
his  aceeptauce  for  the  amount  and  also 
paid  them  several  sums  on  account, 
but  without  any  speciflt  appropriation. 
After  some  months  the  plaintifls  sent 
in  their  account  to  K.,  beginning  on  the 
debit  side  with  the  acceptance  for  £132, 
and,  alter  giving  him  credit  for  the 
sums  paid,  showing  a  balance  against 
K.  of  £92.  After  this  K.  paid  the  plain- 
tiffs two  other  sums,  which,  with  the 
sums  already  paid,  amounted  to  more 
than  £182.  Plaintiff  having  sued  K.  dc 
D.  on  their  acceptance  for  £132,  D. 
pleaded  payment : 

Held,  that,  the  plaintiffs  having  sent 
in  the  statement  to  K:  treating  the 
whole  as  one  account,  the  subsequent 
payments  must  be  appropriated  to  the 
earlier  items  of  the  account ;  and  con- 
sequently that  the  plea  was  proved. 
Hooper  v.  Keai/.  269,  278  note, 

2.  Rules  as  to  appropriation  of.  278  note. 


PERFORMANCE. 

1.  Declaration  that  plaintiff,  a  singer, 
agreed  with  defendant,  director  of  the 
Italian  Opera  in  London,  that  he  would 
undertake  the  part  of  first  tenor  in  the 
theatres,  halls,  and  drawing  rooms  in 
the  United  Kingdom  during  his  en- 
gagement, to  begin  on  the  30th  of 
Slarch,  1876,  and  terminate  on  the 
18th  of  July,  1875,  at  a  salary  of  £150 
per  month.  That  plaintiff  should  sing 
in  concerts  as  well  as  operas,  but 
should  not  sing  anywhere  out  of  the 
theatre  in  the  United  Kingdom  from 
the  1st  of  January  to  the  1st  of  Decem- 
ber, 1876,  without  the  written  permis- 
sion of  defendant  except  at  more  than 
fifty  miles  from  London,  and  out  of 
the  season  of  the  theatre.  That  defen- 
dant agreed  to  be  in  London  without 
fail  at  least  six  days  before  tlie  com- 
mencement of  his  engagement  for  the 
purpose  of  rehearsals.  Averment  that 
plaintiff  did  not  sing  anywhere  in  the 
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United  Kingdom  from  the  Ist  of  Jan- 
nary,  1875,  to  the  date  of  the  com 
mencement  of  the  action ;  that  plaintiff 
was  prevented  by  temporary  illness 
from  being  in  London  before  the  28th 
of  March,  1875,  on  which  day  he  arrived 
in  London ;  and  that,  save  as  aforesaid, 
he  was  and  is  ready  to  pei*fur.m  his  part 
of  the  contract.  Breach,  that  defen- 
dant refused  to  receive  plaintiff  into 
his  service.  • 

Plea,  that  plaintiff  was  not  in  London 
six  days  before  the  commencement  of 
the  engagement  ready  for  rehearsals,  as 
was  necessary  fur  him  to  be,  wherefore 
defendant  refused  to  receive  plaintiff 
into  his  service.     Demurrer  : 

Heldy  that  the  stipulation  as  to  re- 
hearsals was  not  a  condition  precedent; 
for  that  it  did  not  go  to  the  root  of  the 
matter,  as  plaintiff  was  to  sing  in  con- 
certs at  halls  and  drawing  rooms  as 
well  as  at  the  theatre,  and  was  also 
to  abstain  from  singing  within  fifty 
miles  of  London  from  the  1st  of  Jan- 
uary previous  to  the  commencement 
of  the  engagement  on  the  SOth  of  March. 
That  the  plea  was  therefore  bad.  Bet- 
Uni  V.  Gife.  27tt 

2.  The  defendant  entered  into  two  con- 
tracts, each  of  which  was  for  the  pur- 
chase from  the  plaintiff  of  4,600  qrs.  of 
Russian  oats,  more  or  less,  "  shipment 
by  steamer  or  steamers  during  Feb- 
ruary. Should  ice  at  loading  port 
prevent  shipment  within  stipulated 
time,  shipment  to  be  made  immediately 
after  reopening  of  the  navigation."  The 
plaintiff  shipped  on  board  one  steamer 
4,611  qrs.  to  answer  the  first  contract, 
and  1,139  qrs.  to  answer  in  part  the 
second  contract  The  plaintiff  also 
shipped  on  board  another  steamer  a 
sufficient  quantity  of  oats  to  complete 
the  second  contract.  The  shipment  on 
the  first  steamer  was  made  in  time; 
that  on  the  second  steamer  was  made 
too  late : 

Held,  that  the  defendant  was  bound 
to  accept  the  1,139  qrs.  in  part  fulfil- 
ment of  the  second  contract,  notwith- 
standing that  the  other  shipment  on 
account  of  the  contract  was  made  too 
late.     Brandt  v.  Lawrence.  889 

8.  On  the  15th  of  June,  1874,  the  defen- 
dant bought  of  the  plaintiffs  100  tons 
of  pig  iron,  to  be  delivered,  '*  25  tons 
at  once,  and  75  tons  in  July  next" 
By  the  end  of  July  75  tons  in  all  had 


been  delivered.  There  was  no  evi- 
dence of  any  request  by  the  defendant 
to  the  plaintiffs  oefore  the  end  of  July 
to  delay  the  delivery  of  the  last  25 
tons ;  but  it  was  proved  that  in  Octo- 
ber the  defendant  verbally  requested 
the  plaintiffs'  manager  to  deliver  th^m, 
in  consequence  of  which  they  were 
forwarded  in  the  course  of  the  same 
month  to  the  defendant,  but  he  declined 
to  receive  them. 

In  an  action  against  the  defendant  for 
refusing  to  accept  the  25  tons,  the  de- 
fendant pleaded,  amongst  other  pleas, 
that  the  plaintiffs  were  not  ready  and 
willing  to  deliver  the  iron  according  to 
the  contract: 

*  Held,  that,  inasmuch  as  the  vendors 
were  not  shown  to  have  withheld  the 
delivery  of  the  25  tons  in  consequence 
of  a  request  by  the  vendee  before  the 
expiration  of  the  agreed  time,  viz.,  in 
July,  the  action  was  not  maintainable 
upon  the  original  contract;  and  that 
the  subsequent  conversation  with  the 
vendors'  manager  could  not  be  relied 
upon  either  as  a  new  contract  or  as  an 
arrangement  for  an  altered  time  of  de- 
livery.   FUvint  v.  Downing,  609 

See  AoBKBMENT,  496. 

F&AUDs,   Statute  or,  840,  846  noU, 
Salb,  819. 
Toll,  112. 


POSSESSION. 
See  Assault  and  Battkrt,  74,  86  note, 

PRESUMPTION. 
See  LxoACY,«811,  821  noU. 

PRESUMPTION  OF  DEATH. 

1.  By  a  settlement  made  on  the  marriage 
of  L.  and  G.,  L.  agreed  that  he  would, 
after  the  marriage,  transfer  to  the  trus- 
tees a  sum  of  consols,  and  G.  assigned 
unto  the  same  trustees  some  Portuguese 
bonds.  The  trustees  were  to  pay  the 
income  of  the  consols  to  L.  for  life,  and 
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after  his  death  to  pay  it  to  G.  for  life, 
and  after  the  death  of  the  Borvivor,  in 
trust  for  the  children  of  the  marriage, 
and  if  none,  in  trust  for  the  survivor  of 
L.  and  G.,  his  or  her  executors  and 
administrators.     The  trustees  were  to 

Say  the  income  of  the  bonds  to  L. 
uring  his  and  G/s  joint  lives,  and  in 
case  he  should  survive,  then,  after  G.'s 
decease,  to  transfer  the  bonds  to  whom 
she  might  appoint  by  will,  and  in  de- 
fault of  appointment,  to  her  next  of  kin ; 
but  if  she  should  survive  L.,  then  in 
trust  to  transfer  the  bonds  to  her, 
her  executors  or  administrators^  After 
the  marriage,  the  consols  were  trans- 
ferred to  the  trustees.  L,,  by  will, 
gave  to  his  wife  the  whole  of  his  pro*^ 
erty  absolutely,  and  G.  bequeathed  the 
whole  of  her  property  to  her  husband 
for  life,  and  after  his  death,  to  her 
sisters.  Both  husband  and  wife,  who 
left  Liverpool,  in  April,  1874,  in  the 
Liberia,  were,  with  all  hands  on  board, 
drowned  at  sea: 

Hdd,  that  the  funds  ^ttled  belonged 
to  the  legal  personal  representatives  of 
eadi  settlor.     WoUasUm  v.  Berkeley. 

728,  781  noU, 


PRINCIPAL  AND  AGENT. 

1.  The  defendant,  a  broker,  signed  and 
sent  to  the  plaintiffiB  a  note  of  a  contract 
in  the  following  terms  :  "  I  have  this 
day  sold  by  your  order  and  for  your 
account  to  my  principals  about  five  tons 
of  pressed  anthracene.  .  .  .  W.  A. 
Bowditch  :** 

Held^  that  the  defendant  might  be 
made  personally  liable,  in  an  action  for 
goods  sold  and  delivered,  upon  the 
contract     Qouthwdl  v.  Bowditch. 

447,  452  note. 

2.  When  agent  personally  liable  and 
when  not,  and  wifdn  principal  liable 
and  when  not  462  note. 

See  Crzminal  Law,  226,  282  note. 
Directors,  779.  781  note. 
Lien,  661. 
Patent,  417. 
SUFPORT,  874, 


PRINCIPAL  AND  SURETY. 
8fe  Guaranty,  669. 


PRINCIPAL  OF  ESTATE. 

1.  WJien  debts  charged  upon  and  not 
upon  income.  Mdecdfe  v.  Jfuiehin^ 
son.  644 

See  Inookb. 
Interest. 
Wills,  680. 


PROFITS. 
See  Damages,  326  note,  836  noiCL 

PROMISSORY  NOTES. 
See  BiLU  OF  £xchan6e« 

PROTEST. 
See  Bills  or  Exchangs,  162. 

R. 

•    RAILWAY  COMPANIES. 

See  Carriers,  368. 
Nbgligenob,  814. 

RATIFICATION. 
See  Settlement,  802. 

RECEIVER. 

1.  Under  the  Rules  of  Court,  1876,  Order 
LII,  rule  4,  a  defendant  in  an  action 
may,  before  judgment,  apply  for  &n  in- 
junction and  a  receiver.  The  defen- 
dant may  do  so  notwithstanding  that 
the  plaintiff  has  already  served  notice 
of  motion  for  the  like  purpose;  and  in 
such  cas§  Qi^e  order  will  oe  made  on 
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the  two  motions,  but  the  conduct  of 
the  proceedings  will  in  general  be 
given  to  the  plaintiff 

The  circumstances  under  which  one 
of  the  members  of  a  dissolved  part- 
nership will  be  appointed  manager  and 
receiver  considered.     Sargant  v.  Read. 
652,  666  noU, 

2.  An  order  was  made  at  the  suit  of  an 
equitable  mortgagee  "that  G.  £.  M., 
upon  his  giving  security,  be  appointed 
receiver  "  of  certain  chattels  comprised 
in  the  security.  After  this  order,  but 
before  security  had  been  g^ven,  an  ez> 
ecution  creditor  of  the  mortgagor  took 
the  chattels  in  execution : 
^  Held  (reversing  the  decision  of  Ma- 
lins,  V.C.),  that  the  receiver  was  not 
constituted  receiver  till  he  had  g^ven 
security,  and  that  the  taking  the  chat- 
tels in  execution  was  not  a  contempt 
o4  court     Edwards  v.  Edwards,    761, 


REMAINDER. 

1.  By  a  marriage  settlement  the  intended 
husband  and  wife  severally  covenanted 
with  the  trustees  that  all  the  real  and 
personaf  property  (if  any)  not  therein- 
before settled,  to  which  the  wife,  or 
the  husband  in  her  right,  "  shall  at  any 
time  or  times  during  the  said  intended 
coverture  become  beneficially  entitled 
in  possession  or  reversion,  or  in  any 
manner  whatever,  derivable  directly 
or  indirectly  from "  J.,  should  be  set- 
tled as  therein  mentioned.  At  the  date 
of  the  settlement  and  of  the  marriage 
the  wife  was  entitled  to  a  fund  be-« 
queathed  by  J.,  subject  to  the  life  in- 
terest of  a  person  who  outlived  the 
wife: 

HM,  that  the  fimd  was  not  subject 
to  the  covenant  MaUer  of  Joneds 
Wm.  791 

See  Wills,  821. 


REMACfDERMAN. 

See  LiPK  EsTATw,  722,  728  note. 
WiLW,  614. 


RENEWAL. 
See  LsASB,  762. 

RENT. 
See  Landlord  aivd  Tcnaitt,  487. 

RENTS  AND  PROPTTS 

1.  When  go  to  heir  and  not  to  devisee. 
Wade-  Gertf  ▼.  HandUy.  680 

See  Income. 

Pbinoipal  of  Estate. 

RES  ADJUDICATA. 
See  Settlement,  802. 

RESCISSION. 

See  Frauds,  Statute  of,  840,  846  note. 
Illegal  Agreement,  348,  867  note. 


REsmmjM. 

See  Wills,  666,  709,  718. 


REVERSIONER. 

See  Remainder,  791,  802^ 
Wills,  826. 


REVOCATION. 

See  Wills,  652. 
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SALE. 

1.  When  transaction  is  a  conditional  sale 
and  when  a  mortgage.         *     202  note. 

2.  Defendant,  in  March,  agreed  to  sell  to 
plaintiff  "  200  tons  of  regent  potatoes 
crown  on  land  belonging  to  defendant 
in  W.,  at  £8  10«.  per  ton,  to  be  deliv- 
ered in  September  and  October,  and 
paid  for  as  taken  away."  In  March 
defendant  had  sixty-eight  acres  ready 
for  potatoes,  which  were  afterwards 
sown,  and*  were  amply  sufficient  to 
have  grown  more  than  200  tons  in  an 
ordinary  season ;  but  in  August,  with- 
out any  default  in  defendant  the  dis- 
ease attacked  the  crop,  and  defendant 
was  able  to  deliver  only  about  eighty 
tons  : 

Held,  affirming  the  decision  of  the 
Queen's  Bench,  that  the  contract  was 
for  potatoes  off  specific  land,  and  was 
therefore  a  contract  f«r  a  part  of  a 
specific  crop,  although  not  sown  at  the 
time ;  and  was  within  the  principle  of 
Taylor  v.  CaldweU  (3  B.  &  S.,  at  p.  883). 
The  contract  was  therefore  subject  to 
the  implied  condition  that  the  parties 
shall  be  excused  if  before  breach  per- 
formance becomes  impossible  from  the 
perishing  of  the  thin^  without  default 
of  the  contractor.  Howell  v.  Coupland. 
819,  324  note. 

8.  An  offer  to  sell  property  may  be  with- 
drawn before  acceptance  without  auy 
formal  notice  to  the  person  to  whom 
the  offer  ia  made.  It  is  sufficient  if 
that  person  has  actual  knowledge  that 
the  person  who  made  the  offer  has  done 
some  act  inconsistent  with  the  continu- 
ance of  the  offer,  such  as  selling  the 
property  to  a  tliird  person. 

4.  Scmble,  that  the  sale  of  the  property 
to  a  third  person  would  of  itself  amoimt 
to  a  withdrawal  of  the  offer,  even 
although  the  person  to  whom  the  offer 
was  first  made  had  no  knowledge  of -the 
sale. 

6.  Semhle,  that  the  acceptance  of  an  offer 
to  sell  constitutes  a  contract  for  sale 
only  as  from  the  time  of  the  acceptance. 
The  contract  does  not  relate  back  to  the 
time  when  the  offer  was  made. 

6.  The  owner  of  property  siffnecl  a  docu- 
ment which  purported  to  be  an  agree- 


ment to  sell  it  at  a  price  fixed.  But  4 
postscript  was  added,  which. he  also 
signed — "  This  offer  to  be  left  over  un- 
til Friday  9  a.m,": 

Held,  that  the  document  amounted 
only  to  an  offer,  which  might  be  with- 
drawn at  any  time  before  acceptance, 
and  that  a  sale  to  a  third  person  which 
came  to  the  knowledge  of  the  person 
to  whom  the  offer  was  made  was  an 
effectual  withdrawal  of  the  offer.  Diek- 
inaon  v.  Dodda.  854 

See  Pbrformance,  889,  609. 
Title,  892,  406,  wote. 


SALVAGE. 
8ee^Jij>MmALTYf  406. 

SATISFACTION. 
See  Legaot,  811,  821  noU. 

SELLING  LIQUORS. 
See  Criminal  Law,  882. 

SET-OFF. 
See  Lanplord  and  Tenant,  487. 

SETTLEMENT. 

1 .  By  an  ante-nuptial  settlement,  it  was 
witnessed  that  the  Intended  hutiband 
and  the  intended  wife  (who  was  a  mi- 
nor) would,  as  soon  after  the  marriajpe 
a»  Ijlie  case  would  admit,  convey  to  the 
trustees  certain  funds  to  which  the 
intended  wife  was,  contingently  on  her 
attaining  twenty -one  or  marriage,  en- 
titled in  reversion  expectant  on  the 
death  of  her  mother;  and  that  the  in- 
tended husband  should  bring  certain 
projMjrty  into  settlement. 

The   husband   died,   leaving  a   son. 
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After  the  hnsband^s  death,  in  a  suit  re- 
lating^ to  part  of  the  property  agreed 
to  be*  settled  by  him,  in  which  the 
widow,  as  administratrix,  was  a  defen- 
dant, a  decree  was  made  by  consent  of 
all  parties  by  which  part  of  the  prop- 
erty was  ordered  to  be  paid  to  the  ti'us- 
tees: 

Heldf  that  this  amounted  to  a  con- 
firmation by  the  widow  of  the  settle- 
ment 

2.  The  widow  married  again ;  and  dur- 
ing the  second  coverture  the  rever- 
sionary fuuds  fell  into  possession, 
whereupon  a  petition  was  presented 
by  the  second  husband  and  his  wife,  as 
they  alleged,  in  ignorance  of  the  effect 
of  their  so  doing,  praying  that  the 
wife's  funds  might  be  carried  over  to 
an  account  intituled  the  account  of  the 
settlement  made  on  the  first  marriage ; 
and  upon  the  petition  an  order  was 
made  as  prayed. 

On  suit  by  the  second  husband  to 
have  the  settlement  declared  void 
against  him  and  the  children  of  the 
second  marriage : 

Held,  that  the  presentation  of  the  pe- 
tition, followed  by  the  order  of  the 
court,  amounted  to  a  confirmation  by 
the  second  husband  of  the  settlement, 
and  bill  dismissed,  but  without  costs. 
White  Y.  Cox.  802 

See  L»N,  758. 


SHIPS  AND  VESSELS. 

1.  The  owners  of  a  ship, — though  their 
liability  to  damages  in  respect  of  the 
loss  of  goods  ovring  to  a  collision  is 
confined,  by  a.  54  of  the  Merchant 
Shipping  Amendment  Act,  1 862,  to  an 
aggr^^te  amount  not  exceeding  £8  per 
ton  of  the  ship's  tonnage, — are  liable 
to  pay  interest  on  that  amount  from 
the  date  of  the  collision.  Smith  v. 
JCtrbif.  262,  264  note. 

2.  When  owners  may  surrender  and  only 
liable  to  value  of  vessel.  264  note. 

See  Admibaltt. 


SIGNATURE. 

1.  What  is  good  of  a  will.      Ooods  of 
ream.  692 


SIGNING. 

1.  What  is  of  will      Oooda  of  Peam, 

692 


SINGER. 
See  Pjeeformamok,  276. 

SLANDER. 

1.  Action  by  a  trader  charging  that  the 
defendant  falsely  and  maliciously  spoke 
and  published  of  the  wife  of  the  plain- 
tiff, who  assisted  him  In  his  business, 
and  in  relation  to  such  business,  cer- 
tain words  charging  her  with  having 
committed  adultery  upon  the  premises 
where  tUe  plaintiff  resided  and  carried 
on  business,  whereby  the  plaintiff  was 
injured  in  his  business,  and  certain 
specified  penions  and  others  who  had 
theretofore  aealt  with  him  ceased  to 
do  so: 

Hdd^  that  the  action  was  maintain- 
able on  the  ground  that  the  injury  to 
the  plaintiff's  business  was  the  natural 
consequence  of  the  words  spoken, 
which  would  prevent  persons  resorting 
to  the  plahitinTs  shop  : 

2.  Hddf  also,  that  special  damage  might 
be  proved  by  general  evidence  of  the 
falling  off  of  the  plaintiff's  business, 
without  showing  who  the  persons  were 
who  had  ceased  to  deal  with  the  plain- 
tiff, or  that  they  were  the  persons  to 
whom  the  statements  were  made. 
Riding  v.  Smith.  547,  552  note. 


SOVEREIGNTY. 
See  Patent,  417. 

SPECIAL  DAMAGES. 
See  Slander,  547,  552  note, 

SPECIFIC  PERFORMANCE. 

See  Sale,  654. 
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STATUTE. 

1.  A  local  act  of  Parliament  most  be  ju- 
dicially noticed,  and  must  have  all  the 
operation  of  a  public  statute.  Ailon 
Y.  Stephen,  \  112 


STOCKS. 
8ee  BoHDfl,  119,  188  note. 

STOCKHOLDERS. 

1.  Where  by  the  articles  of  association  a 
limited  company  has  power  to  mort- 
gage all  the  property  of  the  company, 
shareholders  holding  debentures  pur- 
porting to  charge  aSl  the  property  of 
the  company  have  priority  over  the 
general  creditors  of  the  company,  and 
their  priority  is  not  aflected  oy  imper- 
fection in  the  register  of  debentures 
kept  by  £he  company.  Oeneral  South 
American,  etc,  7Y2,  778  note. 

See  Corporations,  644. 
Lien,  706. 


STREET. 
See  Municipal  Corporation,  47,  73  note, 

SUPPORT.      . 

1.  The  defendants  were  the  owners  of 
two  houses  in  a  street,  numbered  38 
and  40  and  of  a  gateway  under  40  and 
adjoining  88.  In  1857  they  demised 
the  house  No.  88  for  a  term  of  twenty- 
one  years,  the  lease  containing  a  cove- 
nant ^by  the  lesaee  to  repair  all  walls 
and  party  walls  belonging  tp  the  prem- 
ises. In  1866  they  granted  a  lease  to 
the  plaintiff  of  the  house  No.  40  for  a 
term  of  eleven  years,  subject  to  a 
similar  covenant  to  repair  walls  and 
party  walls.  The  wall  on  the  side  of 
the  gateway  separating  it  from  No.  38 
was  a  party  wall  betw€'en  the  gateway 
and  the  house  No.  88  to  the  height  of 


the  first  floor.  The  house  of  the  plain- 
tiff, No.  40,  was  built  so  as  to  extend 
in  part  over  the  top  of  the  gateway 
and  to  rest  upon  this  party  wail  be- 
tween the  gateway  and  the 'house  No. 
88,  and  to  be  supported  by  \U  The 
plaintiff's  covenant  to  repair  did  not 
extend  to  this  wall,  and  there  was  no 
covenant  by  the  defendants  to  keep  it 
in  repair.  In  1874  it  was  discovered 
that  the  waUs  of  that  part  of  Na  40 
which  was  above  the  gateway  were 
giving  way.  The  damage  was  owin^ 
to  the  failure  of  support  from  the 
party  wall,  which  had  oulged  in  conse- 

auence  of  tbe  pressure  upon  it  frt>m 
tie  plaintiff's  premises : 
Jueld,  that  there  was  no  ImpUed 
covenant  on  the  part  of  the  defendants 
to  support  the  plaintiff's  premises,  al- 
though it  might  be  an  answer  to  an  ac- 
tion upon  the  plaintiff's  covenant  to 
repair,  that  the  repair  had  been  ren- 
dered impossible  by  the  neglect  of  some 
Srecedent  obligation  on  the  part  of  the 
efendants.  Uottbeck  Y.  GircUen  Com- 
pany,  SCO 

2.  A  man, — who  orders  a  work  to  be  exe- 
cuted on  his  own  premises,  lawful  in  it- 
self, but  from  which,  in  the  natural 
course  of  things,  injurious  conse- 
quences to  his  neighbor  must  be  ex- 
pected to  arise,  unless  means  are  adopt- 
ed by  which  such  consequences  may 
be  prevented, — ^is  bound  to  see  to  the 
doing  of  that  which  is  necessary  to 
prevent  the  mischief;  and  cannot  re- 
lieve himself  of  his  responsibility  by 
employing  some  one  else  to  do  what  is 
.  necessary  to  prevent  the  act  he  had 
prdered  to  be  done  from  becoming 
wrongfoL 

8.  Pl^ntiff  and  defendant  were. respec- 
tive owners  of  two  adjoining  houses, 
plaintiff  being  entitled  to  the  support, 
for  his  house,  of  defendant's  soil.  De- 
fendant employed  a  contractor  to  pull 
down  his  house,  excavate  the  founda- 
tions, and  rebuild  the  house  ;  the  con- 
tractor undertook  the  risk  of  support- 
ing plaintiff's  house,  as  far  as  might  be 
necessary,  during  the  work,  and  to 
make  good  any  damage  and  satisfy  any 
claims  arising  therefrom.  Plaintiff's 
house  was  injured,  in  the  progress  of 
the  work,  owing  to  the  means  taken  by 
the  contractor  to  support  it  being  in- 
sufficient : 

Held,  on  the  above  principle,   that 
defendant  was  liable,  even  if  the  un- 


INDEX. 


905 


dertakin^  as  to  risk,  <bc.,  hud  amonnt- 
ed, — -which  it  did  not, — ^to  an  express 
stipulation  that  the  contractor  should 
do,  as  part  of  the  works  contracted 
for,  all  that  was  necessary  to  support 
plaintiff's  house.     Jiawer  t.  PmU, 

874,  882  noU, 


SURETY. 
Bee  GuAKANTT,  669. 

SURVIVOR 

8m  Lsabb,  762. 

Paktnbbship,  628. 
WiLL»  781,  802,  821. 


TACKING. 
jSm  MoKiaAGSS,  619. 

TAXES. 

1.  Tenant  of  life  estate  bound  to  keep 
down.     MaUer  of  LeOUt  SeUUnunt, 

722,  728  mU. 

TENDER. 
•         8ee  Performakcs,  889,  509. 

TITLE. 

1.  By  24  <&  26  Vict.  c.  96,  s.  100,  if  any 
person  gpiilty  (inter  alia)  of  obtaining 
any  chattel,  money,  or  other  property, 
by  false  pretences,  "  shall  be  indicted 
on  behalf  of  the  owner  of  the  property, 
and  convicUMl,  in  such  osAe  the  ])roi>- 
erty  shall  be  restored  to  the  owner." 

K3  Eno.  Kep.  114 


By  8.  1  the  term  "property"  shall 
include  "not  only  such  property  as 
shall  have  been  originally  in  the  pos- 
session or  under  the  control  of  any 
party,  but  also  any  property  into  which 
the  same  may  have  been  oonyerted  or 
exchanged,  and  anything  acquired  by 
such  conversion  or  exchange,  whether 
immediately  or  otherwise." 

A.  Blenkarn  took  premises  at  87 
Wood  Street,  London,  and  wrote  to 
the  plaintiffs  at  Belfast  ordering  goods 
of  them.  The  letters  were  dat^  87 
Wood  Street,  and  signed  A.  Blenkarn 
A  Co.,  but  in  such  a  way  as  to  look 
like  A.  Blenkiron  A  Co.,  of  which  name 
there  was  a  long  established  firm  at  128 
Wood  Street.  One  of  the  plaintiffs  had 
known  something  of  this  firm,  and  the 
plainti£&  entered  into  a  correspondence 
with  Blenkarn,  and  ultimately  supplied 
the  g^ods  ordered,  addressing  the  let- 
ters and  goods  to  "  A.  Blenkiron  A  Co., 
87  Wood  Street."  The  fraud  havine 
been  discoyered,  Blenkarn  was  indicted 
and  convicted  of  obtaining  the  goods 
by  fidlse  pretences.  Before  the  convic- 
tiion,  the  defendants  had  bona  Jide  pur- 
chased the  goods  of  Blenkarn,  and  re- 
sold them  to  other  persons.  The  plain- 
tiffs  having  brought  an  action  for  the 
conversion  of  the  goods : 

Bdd,  first,  that,,as  the  plaintiffs  in- 
tended to  deal  with  the  person  at  87 
Wood  Street  (although  they  thought 
him  other  than  he  was),  and  sent  the 
g^ods  to  him,  the  property  in  the 
goods  passed,  subiect  to  be  divested 
while  in  Blenkarn  s  hands,  or  in  the 
hands  of  a  purchaser  with  notice  of 
the  fraud;  and  that  the  defendants 
therefore,  having  purchased  bona  Jide, 
.    acquired  a  good  title. 

2.  Secondly,  that  the  title  acquired  under 
the  statute  by  the  owner  of  the  prop- 
erty dated  from  the  conviction,  and 
had  no  relation  back  to  the  original 
fraud ;  and  that,  the  defendants  having 
parted  with  the  goods  when  they  had 
a  eood  title,  tlie  plaintiffH  could  recover 
neither  the  guods  nor  the  proceeds. 

8.  Ileldt  aldo,  by  BUckburn  and  Mellor, 
JJ.,  tliat  the  definition  of  **  property  " 
in  8.  1  did  not  apply  to  the  ^ord 
"property"  in  s.  100.  Lindsay  y. 
CunJif,  892,  406  note. 

See  Landlord  and  Tenant,  487. 
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TOLL. 

4.  Where  the  fishermen  of  a  sea  village 
had  been  immemorially  accastomed  to 
beach  their  boats  in  winter  on  ground 
adjoining  the  harbor,  and  where  the 
proprietor  had  subsequently  obtained 
a  local  act  authorizing  his  levv  of  five 
shillines  yearly  for  each  boat  oeached, 
the  fistiermen's  rights  were  enforced 
against  him ;  and  it  was  held,  that  he 
could  not  exclude  the  fishermen  from 
the  ground  used  for  beaching  without 
assigning  to  them  other  ground  equally 
well  adapted  for  the  purpose. 

2.  When  an  act  authorizes  the  exaction 
of  a  toll,  the  accommodation  for  which 
the  toll  is  authorized  must  be  pro- 
vided.    Alton  V.  Stfphm.  112 


TRADE  MARK. 

.  When  a  manufacturer  A.  has  acquired 
a  reputation  in  the  market,  so  that 
the  goods  made  by  him  are  commonly 
known  by  his  name,  but  is  not  pos- 
adbsed  of  any  patent,  a  rival  manufac- 
turer B.,  being  entitled  to  imitate  A.'s 
foods,  is  entitled  also,  provided  that 
e  does  not  place  A.'8  name  on  his  own 
goods,  to  advertise  his  goods  and  oifer 
them  for  sale  by  the  name  of  A.,  if  he 
takes  care  to  state  clearlv  at  the  same 
time  that  the  eoods  whicn  he  sells  are 
manufactured  oy  himself. 

Thus  the  plaintiffs,  the  Singer  Manu- 
facturing Company,  having  acquired  a 
great  reputation  as  makers  of  sowing 
machines,  their  machines  being  com; 
monly  called  "  Singer  "  machines,  the 
defendant  was  held  to  be  entitled  to 
advertise  for  sale  his  own  machines 
as  "  Singer  "  machines,  his  advertise: 
ments  always  stating  that  the  macliines 
which  ho  sold  were  manufactured  by 
himself,  and  the  word  "  Singer "  not 
being  placed  tipon  his  machines.  Singer 
Manufacturing  Co,  v.  Wilson. 

827,  864  note. 


TRESPASS. 

1.  A  near  relative  of  a  deceased  person 
being  in  the  house  at  tlie  death,  re- 
moved some  jewelry  of  the  deceased 


from  one  room  to  another.  The  execu- 
tor having  brought  tre^ipass  for  this 
asportation,  the  jury  found  that  the  de- 
fendant removed  the  gooda .  bona  Jide 
for  their  preservation : 

Seldf  that  this  was  no  answer  to  the 
action. 

2.  Semble,  per  Bramwell  and  Amphlett, 
BB.,  that  if  the  defendant  had  proved 
not  merely  that  the  interference  was 
made  bona  fide  for  the  preservation  of 
the  goods,  but  that  it  was  reasonably 
necessary,  and  that  it  was  carried  out 
in  a  reasonable  |panner,  this  would  have 
constituted  a  good  defence.  Ftrk  v. 
Oregorg,  529,  533  note. 

'  See  Animals,  441,  446  note. 
Lex  Loci,  594,  602  note. 


TRUST. 
See  Charitt,  624. 


'    TRUST  AND  TRUSTEES. 

1.  A  Fund  was  established  at  Bombay  by 
the  covenanted  civil  servants  of  the 
East  India  Company  serving  in  that 
Presidency,  for  granting  pensions  and 
annuities  to  members,  their  widows  and 
children.  By  the  original  articles  cer- 
tain peraons  were  appointed  managers, 
and  they  were  declared  to  be  "the 
trustees  of  the  Fund,**  and  the  property 
was  vested  in  them  : 

Heldy  that  they  were  not  mere  trus- 
tees for  the  association,  but  "  trustees  ** 
properly  so  called,  and  that  the  mem- 
bers of  the  fund  were  the  beneficiaries, 
so  that  the  defence  of  the  Statute  of 
Limitations  could  not  be  set  up  against 
a  claimant  on  the  Fund,  merely  on  ac- 
count of  lapse  of  time. 

2.  There  was  a  rule  of  the  institution 
that  required  a  claim  to  be  made  and 
particulars  of  the  claim  to  be  fully 
stated: 

Held,  that,  till  such  claim  was  made 
as  required,  Uie  trustees  did  not  come 
under  any  liability. 

3.  Payments  were  to  be  made  annually  to 
certain  persons  who  were  entitled  to 
aumiities  cliargeable  on  the  Fund: 
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Held^  that  where  such  pertsons  had, 
by  their  own  conduct,  occasioned  the 
non-payment  of  the  annual  sums,  they 
were  not  entitled  to  interest  on  those 
sums  for  the  time  during  which  they 
had  so  occasioned  the  non-payment. 

4.  A  fund  was  provided  for  the  mainte- 
nance of  the  widows  and  children  of 
members  of  an  association,  and  one  of 
the  rules  was  that  there  should  be  an 
allowance  to  a  widow  of  £300  a  year, 
but  that  if  she  possessed  property  ex- 
ceeding £200  a  year  independent  of  the 
institution,  the  allowance  should  be 
reduced  in  such  amount  as  her  prop- 
erty might  exceed  that  sum,  so  that 
her  pension,  together  with  her  prop- 
erty, should  not  exceed  £500  a  year. 
A  member  of  the  Fund  left  a  widow 
and  daughter;  he  bequeathed  to  his 
daughter  a  sum  of  £6,000,  with  a  di- 
rection that  the  income  should  be 
paid  to  the  widow  till  the  daughter 
came  of  lige.  When  the  daughter  did 
come  of  age,  the  widow  claimed  to  re- 
ceive the  difference  which  she  had  lost 
by  the  happening  of  that  event,  so  as 
to  bring  up  her  income  to  £600.  The 
trustees  of  the  Fund  ileclined  to.  re- 
cognize this  claim,  asserting  that  when 
a  bequest  was  made  by  a  member  of 
the  Fund,  the  property  left  should  be 
considered  as  the  property  of  the 
widow  and  family  collectively ; 

Held,  that  this  decision  of  the  trus- 
tees was  incorrect,  and  that  the  widow 
was  entitled  to  have  the  deficiency  in 
her  income  (occasioned  by  her  daugh- 
ter becoming  absolutely  entitled  to  the 
bequest),  made  up  to  her  out  of  the 
Fund. 

6.  Other  resolutions  were  afterwards 
agreed  to  by  which  additional  ben- 
efits were  to  be  given  to  widows  and 
children  of  members  of  the  Fund,  the 
members  being  allowed  an  option  to 
perform  or  decline  the  conditions  on 
which  such  benefits  were  offered.  A 
member  accepted  his  annuity  under 
the  original  regulations,  but  did  not 
then,  or  at  any  time  during  his  life, 
I>erforra  or  offer  to  perform  these  new 
conditions.  Some  years  after  his  death 
his  widow  declared  her  readiness  to 
perform  them,  and  claimed  the  addi- 
tional benefits  thereby  to  be  obtained : 
Held,  that  she  was  not  entitled  to 
make  thi9  claim.  JSdwards  v.  Warden,  1. 

Src  Will,  .86. 


u. 

USAGK 
See  Insuranob,  Masinb,  189. 


VENDOR  AND  PURCHASER. 

See  Pe&formance,  389,  609. 
Salr,  854. 
TiTLB,  892,  406  note. 


VENDOR  AND  VENDEE. 
See  MoRTGAOS,  189,  202  note. 

VESSELS. 
See  Ships  and  Vrssria,  262, 264  noU, 

VIEW. 
See  CovEiTANTB,  690,  698  moU, 


w. 

WAGERS. 

[.  Plaintiff  and  W.  deposited  each  £600 
with  defendant,  on  an  agreement  that 
if  W.,  on  or  before  the  16th  of  March, 
1870,  proved  the  convexity  or  curva- 
ture to  and  fro  of  the  surface  of  any 
canal,  river,  or  lake,  by  actual  measure- 
ment and  demonstration,  to  the  sails- 
faction  of  defendant,  W.  should  receive 
the  two  sums  deposited;  but  if  W. 
Tailed  in  doing  this,  the  two  sums  were 
to  be  paid  to  plaintiff.  Defendant  de- 
cided m  favor  of  W.;  to  this  decision 
plaintiff  object ed,  and  hofon?  defendant 
paid  over  the  nnuify  to  W.  demanded 
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the  return  of  his  £600  deposited.  De- 
fendant, nevertheless,  paid  both  sums 
to  W.,  and  plaintiff  brought  an  action 
to  recover  hia  deposit : 

Htldt  that  .  the  agreement  was  a 
wager ;  but  that,  although  8  <&  9  Vict, 
c.  109,  8.  18,  which  makes  all  contracts 
by  way  of  wagering '  null  and  void, 
enacts  that  no  action  shall  be  brought 
to  recover  any  sum  of  money  alleged 
to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  of  any 
wager,  yet,  on  the  authority  of  decided 
cases,  that  did  not  apply  to  the  recov- 
ery of  the  sum  deposited;  and,  that, 
therefore,  plaintiff  having  demanded 
his  deposit  back  before  it  had  been  paid 
over  by  defendant,  he  was  entitled  to 
judgment    Hampden  y.  Walsh.       282 


WARRANTY. 

1.  When  may  recover  on  though  vendee 
accepts  property.  824  note. 

2.  By  owner  as  to  seaworthiness  of  ves- 
sel    KopUofy.  Wilson,  411 

See  Akimals,  441,  446  note, 
Insuranck,  Marxiis,  238. 


WATERS. 
See  Nbguoence,  290,  298  note. 


WILL. 

1.  Frederick  Hobson  the  elder,  by  his 
will,  gave  to  three  trustees  (one  of 
whom  was  his  eldest  son  William)  all 
his  real  and  personal  property,  which 
Included  .the  proprietorship  of  a  news- 
paper, on  trust  to  carry  on  the  news- 
paper during  the  life  of  his  wife,  and 
tli«y  were  annually  to  set  apart  and 
invest  one-fourth  of  the  profits  of  the 
paper  as  a  reserve  fund  to  meet  emer- 
gencies, and  to  divide  the  remainiiTg 
three-fourth  parts  of  the  jft'ofits  of  the 
same,  and  tlie  income  from  his  real  and 
personal  estate,  into  h\x  equal  parts  for 
his  wife  and  five  children  (all  specially 


named),  and  in  case  of  the  death  of  any 
such  child  during  the  life  of  the  wife, 
to  pay  the  share  of  that  child  to  the 
lawful  issue  of  that  child,  or  if  none 
such,  equally  among  the  survivors  of 
his  children.  And,  after  the  decease 
of  his  wife  **  (or  during  her  life  if  she 
and  the  majority  of  my  children,  and 
my  trustees,  shall  deem  it  proper  and 
expedient  so  to  do),  at  the  sole  discre- 
tion of  my  trustees,**  to  sell  the  real 
and  personal  estate  and  the  newspaper, 
and  divide  the  proceeds  among  the 
wife  and  children,  bringing  in  the 
amou)it  of  the  reserve  fund  as  part; 
the  shares  to  be  for  their  absolute  use 
and  benefit  immediately  after  such 
divinon.  He  declared  that,  "  in  case, 
under  the  above  clause,  it  shall  be 
agreed,  or  my  trustees  shall  decide  to 
sell "  the  paper,  and  if  any  of  his  sons 
should  wish  to  carry  on  the  same,  such 
•  one  should  be  entitled  to  purchase  it  at 
£500  less  than  the  market  price.  Till 
all  the  property  was  sold  the  trustees 
were  to  apply  the  income  of  the  part 
unsold  in  the  manner  before  expr^sed 
as  to  the  income  of  the  real  and  per- 
sonal estate : 

Held,  that  the  will  created  not  a  mere 
power,  but  a  trust,  to  sell,  with  a  dis- 
cretion in  the  trustees  as  to  the  manner 
and  particular  time  of  selling;  that 
after  the  death  of  the  wife  the  trust  to 
sell  became  absolute ;  that  on  the  hap- 
pening of  that  event  the  shares  of  the 
survivors  became  absolutely  vested; 
and  (there  being  but  three  children  of 
the  testator  then  surviving)  that  Wil- 
liam Hobson  took  an  absolute  vested 
interest  in  an  equal  third  part  of  the 
testator's  real  and  personal  estate,  in- 
cluding the  newspaper.  ^ 

2.  Per  Lord  0*Ha6an  :  The  mere  fact  of 
the  non-sale  did  not  prevent  the  vest- 
ing of  the  shares. 

8.  Observations  by  Lord  Selbornr  on 
the  construction  and  eflfiect  of  the  di- 
vesting clauses  in  the  will. 

4.  After  trustees  have  invoked  the  aid  of 
the  court  in  administering;  an  estate, 
and  a  decree  has  been  made,  they  can- 
not act  in  the  matter  of  the  admin- 
istration except  under  the  sanction  of 
the  court. 

5.  An  order  of  the  Lords  Justices,  re- 
versing that  of  Vice-Chancellor  Uall, 
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being  itself  reyersed,  and  that  of  the 
Yice-Chancellor  restored,  the  costs  of 
the  appeal  to  the  Lords  Justices  were 
given  to  the  appellant,  but  no  costs  of 
the  appeal  to  this  House  were  given. 
The  costs  of  the  trustees  were  ordered 
to  be  paid  out  of  the  estate.  Minors 
y.  BaUiton,  86 

6.  D.  made  his  will  as  follows :  "  I  ^ive, 
devise,  and  bequeath  unto  my  sister 
Mary,  her  daughter  Elizabeth,  and 
Sarah,  the  daughter  of  David  Jones, 
all  my  landed  property,  toeether  with 
all  my  goods,  chattels,  and  effects,  to 
possess  and  enjoy  the  same  iointly  dur- 
ing their  lifetime;  and  when  any  or 
some  of  the  before-mentioned  parties 
shall  depart  this  life,  I  give,  devise,  and 
bequeath  her  or  their  shares  to  be  pos- 
sessed and  enjoyed  by  my  sister  Jemi- 
ma, the  wife  of  John  Da  vies,  together 
with  her  daughter  Mary,  during  their 
lifetime:  Provided  the  said  Mary, 
daughter  of  the  said  Jemima,  m}'  sister, 
shall  remain  in  her  present  state  of 
single  woman,  otherwise,  if  she  shall 
alter  her  present  state  of  single  woman, 
and  bind  herself  in  wedlock,  she  is 
liable  to  lose  her  share  of  the  said 
property  immediately,  and  her  share  to 
oe  possessed  by  the  other  mentioned 
parties,  share  and  share  alike  :"  ^ 

Held,  that  the  estate  of  Mary  Davies 
in  the  land  ceased  on  her  marriage; 
for  that  the  object  of  the  testator  ap- 
peared to  be,  not  to  restrain  marriage, 
but  to  provide  for  Mary  Davies  while 
she  was  unmarried ;  and  the  question 
whether  the  clause  amounted  to  a  con- 
dition or  a  limitation  was  immaterial, 
.  as  the  authorities  upon  such  a  distinc- 
tion did  not  apply  to  a  devise  of  realty. 
Joneg  y.  Jbnet.  336,  840  note. 

7.  A  testator,  who  died  before  1888,  by 
a  will  duly  executed  and  attested  de- 
vised realty  to  his  mother,  "  Elizabeth 
Eley,  her  heirs  and  assigns  forever." 
After  execution  he  drew  his  pen  through 
the  words  "  Eley,  her  heirs  and  assigns 
forever "  and  wrote  the  word  "  Eley " 
above  the  erased  words.  On  the  Ques- 
tion whether  the  obliteration  cut  down 
the  devise  from  an  estate  in  fee  to  an 
estate  for  life,  as  being  a  revocation  of 
a  devise  or  of  a  clause  within  «.  6  of 
the  Statute  of  Frauds: 

Held  (reversing  the  judgment  of  tlie 
Exchequer  Division),  that  there  was  a 
revocation  of  a  clause  within  the  stat- 


ute ;  and  that  the  mother  took  an  estate 
for  life  only.     Swinton  y.  BaVey.     562 

8.  The  deceased  with  his  own  hand  wrote 
out  a  will,  which  concluded,  with  an 
attestation  clause  "  signed,  published, 
and  declared  by  the  said  A.  B.,  the  tes- 
tator, as  and  for  his  last  will  and  testa- 
ment," <fec.  At  the  time  of  execution 
the  deceased  declared  the  paper  to  be 
his  wiU  in  the  presence  of  two  witnesses, 
and  asked  them  to  witness  it,  which 
they  did,  but  he  did  not  himself  sign 
it  in  their  presence,  nor  was  there  any 
direct  evidence  that  the  witnesses  saw 
the  signature.  The  only  signature  of 
the  deceased  was  in  Uie  attestation 
clause : 

Held,  that,  under  15  Vict.  c.  24,  the 
execution  was  valid.  In  the  Goods  of 
Feam,  592 

9.  A  direction  in  a  will  to  pay  debts  out 
of  rents  and  profits  of  real  estate  prima 
facie  charges  the  debts  on  the  corpus, 
unless  the  will  contains  a  context 
showing  that  annual  rents  and  profits 
only  are  meant 

10.  Where  debts  are  charged  on  settled 
real  estate  the  court,  in  determining 
whether  the  debts  are  to  be  raised  by 
sale  or  mortgage,  will  give  greater 
weight  to  the  wishes  of  the  persona 
whose  interests  in  the  estate  are  imme- 
diate, than  to  those  whose  interests  are 
more  remote.     Metcalfe  y.  HiUchinson. 

644 

11.  Testator,  by  his  will,  made  in  1872, 
after  certain  legacies,  devised  bis  real 
estate  and  bequeathed  the  residue  of 
his  personal  estate  to  trustees  upon 
trust  to  sell,  and  to  dispose  of  the  net 
moneys  to  arise  from  such  real  and 
residuary  personal  estate  (after  payment 
of  his  debts,  funeral  and  testamentary 
expenses  and  legacies),  "  according  to 
the  trusts  thereinafter  declared  con- 
cerning the  same,"  with  a  discretion- 
ary power  for  the  trustees  to  postpone 
the  sale,  and  let  and  manage  his  un- 
sold real  estate,  and  with  a  (leclaration 
that  the  unsold  real  estate  and  out- 
standing personal  estate  should  be  sub- 
ject to  the  trusts  thereinafter  declared 
concerning  the  said  net  moneys,  and 
that  the  rents  thereof  should  be  an- 
nual income  for  the  purpose  of  the 
same  trusts,  and  such  real  estate  should  ^ 
be  considered  as  converted  in  equity. 
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And  he  directed  his  trustees  to  stand 
possessed  of  the  net  moneys  to  arise 
as  aforesaid  upon  trust  to  pay  an  annu- 
ity, and  subject  thereto,  and  to  the  pay- 
'  ment  of  his  debts,  legacies,  funeral  and 
testamentary  expenses,  to  stand  pos- 
sessed of  his  **  residuary  personal  es- 
tate "  upon  trust  as  to  one  moiety  for 
his  son  absolutely,  and  as  to  the  other 
moiety,  for  his  daughter  for  her  life, 
with  remainder  for  her  children  : 

Held,  that  though  there  was  no  ex- 
press directioQ  as  to  the  proceeds  of 
the  sale  of  the  real  estate,  they  did  not 
^  to  the  heir-at-law,  but  were  included 
IB  the  trusts  of  the  residuary  personal 
estate.     Court  y.  Buckland.  656 

12.  Testator  devised '  all  his  real  estate 
to  trustees  and  their  heirs.  He  di- 
rected that  his  maasion  house  and  fur- 
niture should  not  be  let  or  occupied  ex- 
cept by  the  persons  put  therein  to  keep 
the  same  in  good  order  "  until  the  end 
of  twenty-one  years  after  my  death,  or 
until  my  brother  and  three  sisters" 
(to  whom  he  gave  annuities)  "are  all 
dead.''  He  declared  that  his  trustees 
should  apply  the  rents  of  all  his  real 
estate  in  paying  the  annuities  and  keep- 
ing the  mansion  house  and  furniture 
in  repair,  and  should  accumulate  the 
surplus,  and  lay  out  the  accumulations 
in  the  purchase  of  real  estates  to  be 
settled  to  the  same  uses.  He  declared 
that  "  no  such  accumulations  shall  un- 
der any  circumstances  exceed  the  term 
of  twenty -one  years"  from  his  death. 
He  declared  that  "at  the  end  of  the 
said  term  of  twenty- one  years  from  the 
day  of  my  death,  or  if  my  said  brother 
and  three  sisters  shall  all  die  within 
that  period,  then  on  the  death  of  the 
survivor  of  them,  whichever  event 
shall  first  happen,''  the  trustees  should 
stand  possessed  of  the  real  estates,  up- 
on trust  to  pay  the  annuities,  and  sub- 
iect  thereto,  in  trust  for  the  first  son  of 
his  brother  in  tail  male ;  and  failing 
such  issue,  in  trust  for  the  second 
and  every  other  younger  son  of  tes- 
tator's nephew  W.,  in  tail  male ;  and 
failing  such  issue,  in  trust  for  the  first 
and  every  other  son  of  testator's  nephew 
H.  in  tail  male ;  and  failing  such  issue, 
over;  with  an  ultimate  limitation, 
"  failing  such  issue,"  upon  trust  to  sell 
the  estates  for  the  benefit  of  testator's 
next  of  kin. 

Testator's  brother  died  without  issue 
before  the  expiration  of  the  twenty- one 
years'  term.    At  the  expiration  of  the 


term,  two  of  testator's  sisters,  annni- 
tants,  were  still  living.  His  nephews 
W.  and  H.  were  living,  each  having 
one  son  only,  and  several  daughters. 

There  not  having  been  bom  a  second 
son  of  W.,  the  son  of  H.  claimed  the 
estates  as  tenant  in  tail  in  possession 
indefeasibly,  or  as  tenant  in  tail  in 
possession,  subject  to  djpfeasance  in  the 
event  of  a  second  son  of  W.  being 
born  : 

Hdd,  that  during  the  suspense  pe- 
riod, until  it  should  be  ascertained 
whether  or  not  there  would  be  a  second 
son  of  W.,  the  rents  of  the  real  estate 
and  the  proceeds  of  the  personal  es- 
tate, after  the  expiration  of  the  twen- 
ty-one years  term,  were  undisposed  of, 
and  belonged  to  the  heir-at-law  and 
next  of  kin  respectively.  Wade^Gery 
y.  Hdndiey.  680 

13.  Testatrix,  after  devising  certiun  free^ 
hold  property,  bequeathed  to  the 
plaintiffs  "  all  my  plate,  linen,  furniture, 
and  other  effects  that  may  be  in  my 
possession  at  the  time  of  my- death?* 
8he  was  at  the  time  of  her  'death  en- 
titled to  the  property  devised  by  her 
will,  to  furniture,  plate,  linen,  wearing 
apparel,  and  jewelry,  and  to  certain 
sums  of  money : 

Heldf    that  the  plaintiffs   were  en- 
%  titled    to    the  residuary  personal  es- 
tate of  the  testatrix.    Hodgson  r.  Jez, 

70» 

14.  The  testator,  by  ^-ill,  g^ve  to  each  of  * 
his  younger  sons  £1,000,  "  which  I 
charge  on  my  estate  at  A.  hereinafter 
devised  to  my  eldest  son,  but  I  direct 
that  the  sum  shall  not  be  raisable  or 
paid  to  them  respectively  until  my 
eldest  son  shall  come  into  actual  pos- 
session of  the  M.  estate." 

The  M.  estate  was  settled  on  F.  for 
life,  remainder  to  the  eldest  son  of  the 
testator  for  life,  remainder  to  his  issue 
in  tail  male. 

The  eldest  son  died  before  F.,  and 
without  coming  into  possession  of  the 
M.  estate  : 

Heldf  that  the  legacies  to  younger 
sons  were  wholly  contingent  ujwn  the 
eldest  son  becoming  owner  of  the  M. 
estate;  and  that  as  "that  event  liad  not 
happened  they  failed  and  sank  into  the 
residue.     Tai/lor  v.  LamberL  718 

15.  A  testator  gave  the  residue  of  his 
property  to  trustees,  on  trust  to  pay 
and  divide  the  iuQome  equally  among 
his  three    children,   during  their  ro- 
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spcctive  lives,  and  after  the  death  of 
each  child  the  share  of  the  fund  to  the 
income  of  which  the  deceased  cliild 
was  entitled  for  life  was  to  be  in  trust 
fur  his  or  her  issue.  And  in  case,  and 
so  often  as,  any  of  the  three  children 
should  die  without  Icavinsr  issue,  the 
share  to  which  such  child  should  be- 
come entitled  during  his  or  her  life, 
as  well  originally  as  by  survivorship  or 
accruer,  was  to  be  in  trust  for  the  survi- 
vors or  survivor  of  the  children,  dur- 
ing their,  his  or  her  respective  life  or 
lives,  and  in  equal  shares,  if  more  than 
one.  And,  after  the  decease  of  each 
such  survivor,  the  surviving  or  accru- 
ing share,  to  which  such  survivor  for 
the  time  being  should  become  entitled 
for  his  or  her  life,  was  to  be  in  trust 
for  his  or  her  issue.  And,  in  case  all 
the  testator's  children  should  die  with- 
out leaving  issue,  the  fund  was  to  be 
in  trust  for  the  representatives  of  the 
survivor. 

After  the  death  of  the  testator  one 
of  his  children  died  without  issue, 
then  another  child  died  leaving  issue, 
and,  lastly,  the  third  child  died  with- 
out issue : 

Hddj  that  the  issue  of  the  second 
child,  though  she  was  not  the  survivor, 
became  entitled  on  the  death  of  the 
third  to  the  whole  of  the  fund.  Wake 
V.  Varah.  781 

16.  A  testator  gave  to  his  sons  H.  <fe  J. 
£16,000  upon  special  trust  and  confi- 
dence to  invest  and  to  pay  the  income 
of  £8,000,  part  thereof,  to  his  daugh- 
ter A.  for  life  for  her  separate  .use,  and 
after  her  death  to  divide  the  £8,000 
amongst  her  children  at  twenty-one 
years  of  age.  He  then  directed  that 
sL  and  J.  should  pay  the  income  of  the 
remaining  £8,000  to  his  dau«^hter  S. 
for  life  in  the  same  manner  in  every 
respect  and  subject  to  the  same  con- 
trol as  he  had  directed  as  to  his  daugh- 
ter A.,  \t  being  his  intention  that  his 
said  daughters'  fortunes  should  not  be 
subject  to  the  debts  of  their  husbands. 
He  then  gave  to  U.  and  J.  a  sum  of 
£6,000,  to  invest  and  pay  the  income 
to  his  son  S.,  and  to  divide  the  princi- 
pal amongst  his  children.  The  sums 
were  charged  on  real  estate.  There 
was  power  to  apply  the  income  for  the 
maintenance  and  education  of  the 
daughters'  and    sons'  children.     The 


daughter  S.  died,  leaving  four  children 
who  had  attained  the  age  of  twenty- 
one.  The  fund  representing  the  £8,000 
had  been  paid  into  court : 

Held^  that  by  implication  the  four 
children  were  entitled  to  the  fund. 
Sweeting  v.  Frideaux.  821 

17.  A  testator  devised  to  his  daughter  N. 
an  estate  for  life,  and  after  her  de- 
cease to  her  child  or  children  who, 
either  before  or  after  her  death,  should 
attain  the  age  of  twenty-one,  or  die 
under  that  age  leaving  issue  at  his, 
her,  or  their  death,  in  fee  simple  as 
tenants  in  common ;  and  in  case  there 
should  be  no  child  of  N.  who  should  at- 
tain twenty-one  or  die  under  that  age 
leaving  issue,  he*  gave  the  estates  to 
the  child  or  children  of  his  daughter 
6.  who,  either  before  or  after  her 
death,  should  attain  twenty-one,  or  die 
under  that  age  leaving  issue  living  at 
his,  her,  or  their  death,  in  fee  as  ten- 
ants in  common.  N.  had  no  child.  At 
the  death  of  N.'  two  children  of  GL  had 
attained  the  age  of  twenty-one.  Other 
children  attained  twenty-one  subse- 
quently : 

Held,  that  the  two  children  were  en- 
titled to  the  estate.  Brackenhury  v. 
Oihbwu,  826 

See  iLLEGrmcATB  Children,  672. 
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A. 

• 

Action  when  aocruM.    See  Suppart, 

Advane  poaiesaion,  of  foundation  of  house  covered  hj  earth,  XVI,  888. 
Agent    See  Insurance. 
Agister.    See  Animals, 

Agreement,  when  and  how  may  he  terminated  if  for  indefinite  time,  XVI,  223. 
*'  when  commissions  of  insurance  agent  terminate,  XVI,  223. 

See  Frauds,  Statute  of—lUegai  Agreement— Ben^t^Wifrk 
and  Lobar, 
Air,  obstructions  of,  XVI,  718. 

See  Covenants, 
Alimoi^y.    See  Divorce. 
Alteration,  indorser  who  ratifies  bound  by  instrument,  XVI,  585. 

evidence  other  notes  so  made  inadmissible,  XVI,  585. 

who  bound  to  explain,  XVI,  586. 

presumption  as  to  when  made,  XVI,  586. 

on  whom  burthen  of  explaining  after  evidence  in,  XVI,  586. 

evidence  not  written  with  same  pen  or  ink  admissible,  XVT,  566. 

unless  material  parties  remain  liable,  XVI,  586. 

made  through  ignorance  of  holder  in  good  faith,  XVI,  586. 

signing  as  additional  maker  after  once  delivered,  XVI,  587. 

carelessly  signed  note  part  in  pencil  which  was  erased,  XVI,  587. 

place  of  payment  wrongfully  inserted,  XVI,  587. 

carelessly  omitted  to  read  note,  XVI,  587. 

negligent  not  to  ask  friends  present  to  read,  XVI,  587. 

if  knew  language  bound  though  mistaken  as  to  effect,  XVI,  587. 

unknown  promissory  note  lurking  in  paper  signed,  XVI,  587. 

mistakenly  signing  one  paper  for  another,  Xv  I,  587. 

party  undertaking  to  read  bound  to  do  so  correctly,  XVI,  587. 

mistakenly  signed  receipt  in  full,  XVI,  588.  * 

promissory  note  obtained  by  device  of  patent  agent,  XVI,  588. 

paper  was  note  when  torn  apart,  XVI,  588. 

illiterate  person  fraudulently  induced  to  sign  note,  XVI,  588. 

in  passing  on  such  fraud  all  circumstaTUses  to  be  considered,  XVI,  588. 

illiterate  person  fraudulently  induced  to  sign  note  for  too  much, 
XVI,  688. 

assurances  that  subscription  for  stock  would  not  be  called  on  until 
certain  amount  signed,  good  defence,  XVI,  588. 

memorandum  attached  part  of  instrument,  and  if  detached  forgery, 
XVI,  588. 

unless  immaterial,  XVI,  588. 

in  New  York  note  given  for  patent  must  show  fact  on  face,  XVI,  589. 
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Animala,  seller  of  horse  with  glanders  not  liable  in  warranty  if  makes  no  repre- 
sentations, XVI,  440. 

"       though  is  for  fraud  if  knew  and  does  not  communicate,  XVI,  446. 

"       owner  liable  for  all  damages  does  when  trespassing,  XVI,  446. 

"       breaking  ffist  of  action,  other  injuries  aggravation,  XVI,  446. 

"       diseased  sheep  trespassed  and  gave  disease  to  sheep  of  owner  of  land, 
XVI,  446. 

"       allowed  to  go  at  large  and  infected  others,  XVI,  446. 

"       agister's  fence  down  so  got  among  diseased  of  neighboring  owner, 
XVI.  446. 

"       taming  diseased  into  own  lot,  infected  neighbors,  XVI,  446. 

**       under  Illinois  statute,  XVI,  446. 

**       care  required  of  owner  of  sheep  infected  in  such  case,  XVI,  446. 
Applloatlon  of  payments.    See  Building  Societies. 
Appropriation  of  payments.    See  Building  Societies. 
Appurtenant.    See  Covenant — Support. 
Assault  and  battery.    See  Owner. 

Assessments.    See  Life  Estate.  * 

Assignment,  of  mortgage,  by  mortgagee  to  insurance  company  paying  loss, 

XVI,  276. 
Attorney.    See  Illegal  Agreement 

B. 

Bills  of  exchange.    See  Alteration — Bon^  Fide  Holder, 
Bills  and  notes.    See  Prineipal  and  Agent. 
Bona  fide.    See  Bonds. 

Bona  fide  holder,  if  negotiable  note  shown  to  be  stolen,  diverted,  fraudulently 
obtained,  or  illegal,  must  show  is,  XVI,  169. 
"        '*        "        otherwise  presumed  so,  XVI,  169. 

"        "        "        taken  before  due  in  payment  of  precedent  debt,  XVI,  169. 
"        "        "        taken  as  collateral  security  of  existing  debt,  XVI,  170. 
See  Alteration. 
Bona  fide  purchaser.    See  Title. 

Bonds,  mandamus  to  compel  issuing  to  build  railway,  XVI,  188. 
*'     cases  where  such  bonds  held  valid,  XVI,  138. 
"     hena  fide  holder  of  stolen  bonds,  XVI,  138. 
*'     remedy  upon  coupons,  XVI,  138. 
"      when  coupons  paid,  and  when  remain  a  lien,  XVI,  138. 
Builder.    See  Support. 
Building  societies,  mortgages  to,  XVI,  618. 

"  '*  "  when  usurious,  XVI,  618. 

"  **  loan  to  members  on  shares,  XVI,  618. 

"      ,     *'  right  of  member  to  withdraw,  XVI,  618. 

"  "  legality  of  incoriwration,  XVI,  618. 

"  "  right  to  levy  and  collect  fines,  XVI,  618. 

"  •*  payments,  proving  and  application,  XVI,  618. 

"  "  money  collected  reloaned  during  time  on  premium  first  loan 

borrower  entitled  to,  XVI,  618. 
"  **  return  of  fines  improperly  collected,  XVI,  618. 

"  *'  liability  of  member  where  membership  severed  by  fore- 

closure of  mortgage,  XV^l,  618. 
"  "  dissolution  of,  and  distribution  of  funds,  XVI,  618. 
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c. 

Olty.    Bee  Negligence. 

Oomm«rcial  paper.    See  Principal  and  Agent, 
Conditional  sale.    See  Title, 
Consideration.    See  Work  and  Labor. 
Contempt,  in  salng  receiver,  XVI,  757. 

**         so  his  tenant,  XVI,  757. 
Conversion,  when  innocent  interference  with  property  is,  XVI,  588. 
Conveyances.    See  Covenants^Support, 
Corporations.    See  Building  Sodetiee—Directore— Stockholders. 
Counsel.    See  Illegal  Agreement. 
Coupons.    See  Bonds. 
Covenants,  not  to  build  beyond  certain  line,  when  runs  with  land,  XVI,  6d8. 

**  binds  grantee  with  notice,  XVI,  698. 

**  tenant  may  prevent  obstruction  of  view,  XVI,  698. 

'*  projection  of  bay  window  violation  of,  XVI,  698. 

"  if  appreciable  obstruction  court  will  interfere,  XVI,  699. 

**  though  if  no  cavenant  must  be  sensible,  XVI,  699. 

"  but  in  such  case  must  have  a  right  to  light,  XVI,  699. 

.  •*  high  wall  is  a  violation  of  covenant,  Xvl,  699. 

**  whether  stone  stoop  is?  XVI,  699.  ^^ 

**  when  grantee  of  one  lot  entitled  to  relief  and  when  not,  XVI,  C99. 

"  otherwise  if  imposed  as  part  of  a  general  plan,  XVI,  699. 

"     .      when  grantor  can  and  when  cannot  maintain  action  for  benefit  of 
grantee,  XVI,  699. 
Covenant.    See  Support. 

Creditors.    See  Fraud^lUegal  Agreement — Stockholders. 
Cumulative  legacy.    See  Legacy. 


D. 

Damages,  city  when  liable  for  changing  grade  of  street,  XVI,  78. 
**         what  is  repair  and  what  not,  XVI,  73. 
*'         sold  as  Bristol  cabbage  seed  but  not,  XVI,  326. 
"         when  profits  may  be  recovered,  XVI,  326,  335. 
**         how  far  must  name  customers  lost  by  slander,  XVI,  552. 
See  Animale^ 
Debtors.    See  Stockholders. 

Deed.    See  lUegal  Agreement — Cotenajits — Support. 
Delivery.    See  Title. 
Directors,  if  duty  to  make  report  or  liable  for  debts  of  corporation,  cannot 

recover  on  debt  due  to  self  if  not  made,  XVI,  781. 
Diseased'  Animals.    See; A nimals. 

Divorce,  when  bond  for  alimony  binding  after  death  of  husband,  XVI,  771. 
'*        sum  awarded  for  alimony  becomes  debt  and  may  be  sued  for  as  any 

other,  XVI,  771. 
*        when  decree  opened  and  husband  released  from  further  payment  of 
alimony  for  misconduct  of  wife,  XVI,  771. 
Duress,  by  possessor  of  property  illegally  demanding  money,  XVI,  215. 
"       note  given  under  threat  of  prosecution,  XVI,  215. 


INDEX  TO  NOTES.  915 

E. 

Bajiemdnt.    See  Covenants— Support. 
BmbezKlemenL    See  Ships  and  Vessels, 
Bqaity.    See  Forfeiture. 

Bvidence  of  time  agreement  to  continue  not  stated,  parol  that  was  agreed  on 
inadmissible,  XVI,  223. 
"  parol,  indorsers  agreed  to  bear  loss,  if  any,  jointly ,  XVI,  453. 

"  on  question  of  alteration,  evidence  other  notes  so  made  inadmis- 

sible, XVI,  585. 
*'        .  how  statute  of  another  state  proved,  XVI,  591. 
"  how  foreign  law  proved,  XVI,  691 ;  Id.,  602. 

"  statute  can  not  be  proved  by  parol,  XVI,  591. 

"  except  in  admiralty,  XVI,  592  ;  Id.,  602. 

See  Alteration. 
Sz  post  facto,  law  repealed  after  amount  of  claim  determ^ed,  XVI,  826. 
Bxecuton  and  administrators,  whether  notice  must  require  personal  presenta- 
tion of  claims  and  not  to  attorney,  XVI,  527. 
See  Trespass. 
Sztingaishment.    See  Mortgage. 


FiztnreB.    See  Larceny. 

Forcible  entry  and  detainer.    See  Owner. 

Foreign  law.    See  JEvidence. 

Forfeiture,  when  equity  will  relieve  from,  XVI,  481. 

"  when  will  not  relieve  a  mortgagor,  XVI,  481. 

Forgery.    See  Alteration. 
Fraud,  when  transfer  by  husband  to  wife  fraudulent  as  to  creditors,  XVI,  671. 

See  Animals — Illegal  Agreement — Title. 
Frauds,  Statute  o^  when  party  refusing  to  perform  cannot  recover  what  has 
advanced,  XVI,  346. 
"  "  party  ready  and  willing  to  perform  may,  XVI,  846. 

'*  **  if,  however,  has  had  part  performance  cannot  recover  all  he 

advanced,  XVI,  347. 
**  "  if  performed  may  recover  agreed  price,  XVI,  847. 

**  "  if  lease  void  tenant  may  cut  crops  sowed  before  repudiation, 

XVI,  847. 
"  "  if  vendor  unable  to  convey,  vendee  has  lien  for  payments 

and  improvements  in  good  faith,  XVI,  847. 
"  *'  house  let  on  condition  will  lease  if  will  make  improvements, 

if  made  remedy  of  lessee,  XVI,  847. 
"  **  one  fraudulently  got  work  done  under  representation  was 

owner,  XVI^  847. 
"  "  if  rescinded  by  consent  not  liable  for  rent,  XVI,  847. 

''  "  agreement  to  sell  mere  improvements  not  within,  XVI,  847. 

See  Bent —  Work  and  Labor. 


Orantee.    See  Covenants. 
Orantor.    See  Covenants. 
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Highways,  pathmaster  turning  water  on  adjoining  owner,  XVI,  299. 

See  Damages — iTegligence, 
Huaband  and  wife,  when  husband  liable  for  acts  of   wife  a^  fice  venct, 
XVI.  232. 
"  "        *'     when  transfer  by  husband  to  wife  fraudulent  as  to  cred- 

itors, XVI.  671. 
See  Divorce. 


Illegal  agreement,  transfer  to  hinder,  etc.,  creditors  is,  XVI,  857. 
"  "  relief  afforded  to  old  man  when  fraud,  XVI,  357. 

"  '*  so  as  against  attorney,  XVI,  857.  

**  "  if  reconveyance  delivered  cannot  be  revoked,  XVI,  857. 

See  DuT€M. 
Incident.    See  Support, 
Indoners.    See  Parol  Evidence. 
Ix^unctions.    See  Covenants. 
Insurance,  when  commissions  of  agent  on  premiums  cease,  XVI,  223. 

**  mortgagee  received  insurance  money,  how  applied,  and  as  to  assign- 

ment of,  XVI,  276. 
Interest    See  Life  Estate. 


Joint  stock  companies.    See  Building  Societies.  * 

Jurisdiction,  where  cause  of  action  arises  in  another  country,  XVI,  801. 


Iiandlord  and  tenant,  when  tenant  may  cause  removal  of  obstruction  to  view, 

XVI,  698. 
Larceny,  to  be  subject  of  thing  taken  must  be  of  some  value,  XVI,  608. 
"         taking  animo  furandi  boots  from  corpse  washed  ashore,  XVI,  608. 

"         rails  from  fence  part  of  realty,  XVI,  608.  

**         nugget  of  gold  separated  from  vein  by  natural  causes,  XVI,  608. 
Lease.    See  Landlord  and  Tenant — Suppo7*t. 
Legacy,  when  cumulative  and  when  not,  XVI,  821. 
Lex  LooL    See  Evideiwe — Jurisdiction. 
Libel,  how  far  must  name  customers  lost  by,  XVI,  552. 
Life  estate,  tenant  of  bound  to  keep  down  interest,  taxes  and  assessments, 

XVI,  728  note. 
Light,  obstructions  of,  XVI,  718. 
See  Covenants. 
Limitations,  Statute  of.    See  Support. 
Liquors,  what  not  a  sale,  XVI,  233. 

what  not  proper  charge  bv  court  for  selling  to  one  in  habit  of  becom- 
ing intoxicated,  XVI,  233. 

See  Husband  and  Wife — Principal  and  Agent — Sale. 
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M. 

Master  and  ServanL    See  NegUgeTice, 
Membership.    See  Building  Societies. 
Mines.    See  Support. 
Money  paid.    See  Frauds,  Statute  of. 

Mortgage,  cannot  be  extended  by  parol,  if  paid  cannot  be  revived,  XVI,  170. 
"  when  transaction  is  a  conditional  sale  and  when  a  mortgage,  and 

rules  for  determining  which,  XVI,  302. 
"         mortgagee  receives  insurance  money,  how  applied  and  assignment 

of,  XVI,  276. 
"         glveh  to  secure  several  notes,  XVI,  274. 
See  Forfeiture. 
Mortgagor.    See  Forfeiture. 
Municipal  corporation.  -  See  Danujtges — Negligent, 


•N. 

Negligence,  when  failure  to  ascertain  defect  is,  XVI,  298. 
"  when  failure  to  ascertain  defect  is  not,  XVI,  299. 

"  rain  carried  sand  into  sewer,  XVI,  298.  ^^ 

"  how  far  owner  of  city  lot  may  control  surface  water,  XVI,  298. 

"  water  percolating  to  lands  of  another,  XVI,  298. 

"  pathmaster  turning  water  on  adjoining  owner,  XVI,  299. 

"  one  making  excavation  in  street  must  at  peril  keep  covered, 

XVI,  373. 
"  permit  of  city  authorities  no  defence,  XVI,  873. 

"  as  to  liability  of  city,  XVI,  378. 

"  city  liable  for  insufficient  barricade  bv  citizen,  XVI,  878. 

"  traveller  hit  foot  against  projecting  hinge  and  fell,  XVI,  878. 

"  city  liable.for  wall  negligently  built,  XVI,  878. 

"  overhanging  mass  of  snow  fell,  city  not  liable,  XVI,  878. 

"  but  owner  is,  XVI,  373. 

"  if  overhanging  sign  fall,  city  not  liable,  XVI,  874. 

"  owner  may  hang  sign  across  street,  XVI,  874. 

"  owner  of  house  liable  for  injury  from  servant  or  one  helping  him 

throwing  ice  on  passer  by,  XVI,  874. 
"  telegraph  company  liable  if  wire  falls  and  becomes  entangled  in 

wagon  wheels,  XVI,  374.  

"  one  injured  by  brick  falling  from  railroad  bridge,  XVI,  874. 

See  Alteration — Ships  and  Vessels— Support. 
Negotiable  instruments.    See  Bonds— Principal  and  Agent. 
Notice,  when  duty  to  know  none  necessary,  XVI,  298. 
"       when  notice  water  injuring  necessary,  XVI,  299. 
**      whether  for  presentation  of  claims  to  executors  and  administrators 
must  require  personal  presentation  and  not  to  attorney?  XVI,  627. 
See  Support— Title. 
Nuisance.    See  Animals — UTegligenee. 


Owner,  may  use  force  enough  to  take  possession  of  real  estate  though  tears 

down  house,  XVI,  86.         

"       though  liable  to  indictment,  XVI,  86. 
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i&y  filiow  advis 
may  be  given 


Owner,  m&y  sliow  advised  bv  lawyer,  or  one  not  a  lawyer  if  punitive  damages 

'     •     ,  XVI,  r-^ 


See  Ships  and  Vessels— Support, 


Parol  evidence,  if  time  agreement  to  continue  not  stated,  parol  evidence  of 
not  admissible,  XVI,  223. 
**  "        indersers  agreed  to  bear  loss,  if  any,  jointly,  XVI,  453. 

**  "        to  vary  legal  effect  of  instrument,  XVI,  453. 

*^  "        statute  of  another  country  cannot  be  proved  by,  XVI,  591 ; 

Id.,  602. 
"  **        except  in  admiralty,  XVI,  592  ;   Id.,  602. 

See  Mortgage — Stockholder, 
Parties  In  interest.    See  CovenarUs, 
Patrty  walL    See  Support. 
Patent,  in  New  York  note  given  for  must  show  fact  on  its  face,  XVI,  589. 

See  Alteration. 
Payments^  rules  as  to  appropriation  of,  XVI,  273. 

as  to  sureties,  XVI,  274.  *  ^^ 

"         mortgage  may  be  applied  beyond  sureties  bond,  XVI,  274. 
See  Building  Societies, 
Performance.    See  Illegal  Agreement. 
PoBsesdon*    See  Owner. 

PoaAeaalon}  adverse,  of  foundation  of  house  covered  by  earth,  XVI,  388. 
Preiumption,  when  that  wall  properly  built  as  a  party  wall,  XVI,  383. 
as  to  when  alteration  made,  XVI,  586. 
See  Legacy. 
Principal  and  agent,  when  principal  liable  for  acts  of  agent,  XVI,  232. 
"  "        "      proof  of  other  sales  by  master  competent,  XVI,  232. 

"  **        *'      when  agent  personally  liable  on  contract  and  when  not, 

XVI,  452. 
"  "        *'     effect  of  seal,  XVI,  452-4. 

"  **        **      though  agent  liable  principal  is  also,  XVI,  453. 

"  *'      I**     unless  contract  required  to  be  under  seal,  XVI,  453. 

"  "        **      when  under  seal  though  not  required  to  be,  XVI,  453. 

"  "        "      exception  in  cases  of  commercial  paper,  XVI,  454. 

See  Insurance — Negligence. 
Promissory  notes.    See  Alteration — Bona  Fide  Holder. 
Protest,  what  waiver  of  waives,  XVI,  453. 


Receiver,  when  former  officer  of  company  will  not  be  appointed,  XVI,  656. 

See  Contempt. 
Rent,  if  agreement  to  purchase  rescinded  by  consent,  not  liable  for,  XVI,  347. 
Hepair,  what  is  and  what  not,  XVI,  73. 

Rescission*    See  Frauds,  Statute  of— Illegal  Agreement— Rent — Work 
and  Labor. 

S. 

Bale,  Yfh^n  transaction  is  a  conditional  sale  and  when  a  mortgage,  and  rules 
for  determining  which,  XVI,  202. 
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Sale,  if  A.  wrongfully  drinks  B.'s  liquor  and  B.  compels  pajment  is  not  a  sale, 
XVI,  233. 
"    when  no  warranty  vendee  bound  to  examine  and  offer  to  ret urn  if  not 
merchantable,  XVI,  324. 
See  TitU, 
Satisfaction.    See  Legcicy. 

Sewers.    See  Negligence.  >- 

Ships  and  Tessels,  when  owners  may  surrender  nrai^l  and  only  liable  for  ita 

value,  XVI,  264. 
Signs.    See  Negligence.  ^ 

Slander,  how  far  must  name  customers  lost  by,  XVI,  553. 
Special  damages,  how  far  must  name  customers  lost  by  slander,  XVI,  552. 
Statute,  repealed  after  amount  of  claim  determined,  X.VI,  326. 
Stocks.    See  Bonds. 

Stockholder,  assurances  that  subscription  for  stock  would  not  be  called  on  till 
certain  amount  signed  good  defence,  XV I,  588. 
*'  may  become  debtors  or  creditors  to  ihtj  corporation,  XVIp  778. 

See  Building  Societies. 
Street.    See  Damages — Negligence. 
Support,  right  of  owner  of  adjoining- soil  to,  XVI,  S82. 
"  duty  of  ohe  building  to  adjoining  owner,  XYL  382- 

"  duty  of  adjoining  owner  to  protect  himself,  XVI,  382, 

**  liability  of    one  building  who  imdertakea  to  underpin  neighbor's 

house,  XVI,  882. 
"  land  sank  from  wall  but  would  not  if  no  baildlng  on  it,  XVI,  S8S. 

"  nature  of  right  to  support,  XVI,  383. 

"  when  right  of   action   accrues  from  injury  by  digging  too  dose, 

XVI,  38o. 
"  adverse  possession  of  foundation  of  houae  covered  by  earth,  XVI,  38S, 

"  how  adjoining  owner  may  obtain  right  to  nsa  party  wUI,  SVI,  383 » 

**  jury  mny, presume  built  as,  XVI,  383. 

"  one  building   must    not    be    guilty  of    nfffligence    in    eicarating, 

XVI  383  «  o  o 

liable  if  Is,' XVI,  383. 
**  one  who  sells  land  for  particular  purpose  cannot  deprive  of  proper 

support  for  t?uit  purpose,  XVI,  383. 
"  thougn  mere  leasing  of  land  gives  no  such  right.  XVI,  383. 

"  one  In  taking  down  house  let  fall  on  nei^bbor,  XVI,  3b3. 

"  rlffht  of  owners  In  party  wall,  XVI,  384. 

'*  when  and  how  may  build  higher,  XVI,  ;{H4, 

"  right  to  support  by  owner  who  has  granttni  mineralB  below,  XTI,  384 

**  leased  or  sold  for  particular  purpose,  XVI,  G98. 

Sureties,  rules  as  to  appropriation  of  payments,  XVI,  274. 

"        when  liable  beyond  mortgage  given  as  st^urity  for  funds  misapplied^ 

XVI,  274. 
"        mortgage  given  to  secure  several  notes^  XVI,  274 
Survivor.    See  iHvoree. 


Taxes.    See  Life  Estate. 

Title,  bona  fide  purchaser  from    fraudulent   purchaser  to  wbom  delivered, 
XVI.  405. 
"     bona  fide  purchaser  from  one  purchases  for  cash  but  to  whom  delivered, 
XVI,  405. 

See  Adverse  Possession — Illegal  A^retmchi — Own^r^Sttpport, 
Trespass,  how  far  innocent  Interference  with  property  la,  XVI,  5S3» 
See  Animals. 
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Vwaxjn    See  BuMing  BacieHee^ 

V.' 

Vendor  and  Furchaier.    S^e  7\tls — SdU. 

Veaneb.    See  ShipJi  and  %^e^els, 

Tejrted  right,  law  i^peaJad  after  amount  of  claim  determined,  XVI,  820. 

View.    See  Covenant*. 

W. 

Waiver*     See  Protect. 

Warrantjf  when  Tiindee  may  Tpcover  on  though  does  not  offer  to  return  prop- 
ertj  purchased,  XVI,  324. 
"  Bale  for  a  specific  purpose,  etc.,  XVI,  826. 

AS  Drirttol  cahba^«  seed,  etc.,  XVI,  326. 

Water  and  watercours©*,  when  failure  to  ascertain  defect  in  sewer  is  neg- 

llgt^nce  and  when  not,  XVI,  298. 

*'        "  "  rain  carried  sand  into  sewer,  XVI,  298.      

**        "  "  how  far  surface  water  may  be  controlled,  XVI,  298. 

"         "  "  water  percolating  lands  of  another,  XVI,  298. 

'*        "  "  ijftthniaster  turned  upon  adjoining  owner,  XVI,  299. 

Worlc  and  labor,  whon  enipLij-i-r  may  show  employee  engaged  elsewhere, 
XVI,  234. 
"        "        "      improvements  by  lessee  under  void  agreement  to  give  lease, 

remedy  of  lessee,  XVI,  347. 
'*-        "        "      made   m  consequence  of    fraudulent  statement  is  owner, 

XVI,  347. 
"        "        '*      done  an  land  without  color  of  right,  owner  promising  to  pay, 

XVI,  847. 
'*        "        "      done  by  one  entering  under  color  of  right,  XVI,  847. 
Wrong,  director  cannot  take  advantage  of  own  wrong  or  neglect,  XVI,  781. 
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